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Bflpovtg  m  in  gwittwiw,  and  fhe  nniiilwr  of  tiM  ^Triir*f^  rtfiilirM  Is 
wblkh  ttmr  «!•  iMvportod  ii  In  hMry  fM^a  letter. 


AuBAXA^l Kmor) IB;  (18tew.)18;  (2 Stew.)  19,  M;  (S8toir.)Mini 

a  Stow.  4  P.)  8i|  (1, 2;  8  Stew,  ft  P.)  88;  (4, 6  Stew,  ft  P.)  t^  (5  Stew. 

ft  P.»  audi  Porter) 86;  (1,2 Porter) 87;  (8, 4 Porter) 89;  (4»^  6  Porter) 

aO;  A7Porter)8l4  (8,  9  Porter)  88;  (1)84^86;  (2;  8)  86;  (3,4)87; 

(4,6)88;  (6^7)41;  aS)48;  (9»  10) 44;  (U,  12) 46;  (18, 14, 16) 48; 

(IS,  16)50;  (17, 18)68;  (18, 19)M;  (20,21)66;  (22;  28)68;  (24, 26)60; 

(26^27)68;  (28,29)66;  (29,30,81)68;  (31,  82;  33)  70;  (33^  84, 86)  7a 
AuAnA»-(l,  2)  88;  (2)86;  (3)86;  (4)87,88;  (6)88,41;  (6)48;  (7,8) 

44^  48;  (8, 9)  47;  (9, 10)  60;  (10, 11)  68;  (11, 12)  64;  (12;  13)  66;  (18, 

14)  68;  (H  15)  60;  (16, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  7& 
CiUfCKBnA— a)  68,  64;  (2)66;  (3)68;  (4)60;  (5)68;  (6)66;  (7,  8)68; 

(9, 10;  11)  70;  02,  13, 14)  7a 
CDUBoaoiiTHKizby,  and  1,  2 Boot)  1;  (1,  21>ay)8;  (3 Day) 8;  (4Day)4; 

(6  Day)  6;  (1)6^  7;  (2)7;  (3)8;  (4)10;  (6)18;  (6)16;  (7)18;  (8)80; 

(9)  81;  aO)  86^  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  88;  (13, 14)  86; 

(14)86;  (16)88^89;  (16)41;  (17,18)44;  (18)46;  (19)48;  (19,20)60; 

(29)  68;  (21)  64;  (21,  22}  66;  (22)  68;  (23)  60;  (23^  24)  68;  (26)  66; 

(25,  26)  68;  (27)  71;  (28)  7a 
DAawaxx-KI  Harr.)  88^  86,  86^  87;  (2  Harr.)  89,  80;  81,  88|  (4Harr.) 

48,  44;  (6  Harr.)  48,  60;  (1  Honat)  6Q,  68^  71;  (2  Hooai.  2  Del 

C9L)7a 
li0UDA-(l) 44^  46;  (2)48,60;  (8) 68;  (4) 64,  66;  (6)68;  (6) 68;  66; 

(7)  68;  (8)  71.  7a 
4teMUr-(l  T.  U.  P.  ObarHon) 4;  (1)44;  (2,8)46;  (4,6)48;  (6;  7)60; 

(8;  9)  68;  (9, 10)  64;  (11, 12)  66;  (12, 13, 14)  68;  (16, 16)  60;  (17, 18, 19) 
I;  09,  20)  66;  (21.  22,  23)  68;  (24,  26^  26)  71;  (27,28)  78;  (29)  74. 


8  ScHXDUXil. 

IunoD-(BkMe)  ti  a  fioun.  )86^M^87,88^89,a0^8l|p88f9  8wii.  > 
88;  86;  <8Soun.)86;  A4  8om&.)88;  (4Soun.)89|  a  OOm.)  41» 
(^Qllm.)48;  (80Uiil)44;  (4GiliiL)46|  (6 Qihii.) 48;  80|  OD  MH 
(11, 12)  68;  {1%  13)  64;  (1^  14)  66;  (14, 16)  68;  (IS)  80;  06)  ei» 
(i%  17)  68;  (17, 18)  66;  (18^  19)  68;  (19,  20,  21)  71;  (21, 2^  28)  74. 

XlMAHA-Hl  BlMkf.)  18;  (2  BUokfO  18^  8a  81;  (8  Bbdd.)  86^  86;  (4  BUi^ 
88;  89,  80;  88;  (6  Bbdd.) 88p  88;  86^  86;  (6  BlMki)86^  88^  80^ 
a  BUok£.)89,  41,  48;  (8  BlMkl)44,  46;  (1)  48;  60;  (8) 68;  (2;  3> 
64;  (8)  66;  W  68;  (fl^  8)  61;  (6^  7)  63;  (7.  8)  66;  A  10)  68;  {lO, 
11)  71;  (12;  18)  74. 

Iowa— (MoRii)  89,  41,  48;  (1  O.  CkMM)  48;  48;  60;  (2  O.  (3M«ie)68» 
(3  O.  ChMMi)  64^  66;  (4  G.  GkMoe)  61;  (l,«68f  (^^66;  (^4)60^ 
(4,6)68;  (8^7)71;  a8,  9,  10)74. 

KiirnraKT-(l  &Med)  8;  (Hard]n)8;  (1  BiW 4;  (2 Bibb) 4^  6;  (8 Bibb)  6^ 
(4Bibb)7;  (1  A.  K. Mmh.)  10;  (2A.K.Manh.,uidLitt  SeL  0m.)18» 
(8  A.  K.  Mmh.,  audi,  2  Litt)18;  (8,  4  Lttt)14;  (1,  2  Mod.,  and  ft 
Iitt)16;  (8;  4  Mon.)16;  (6^  6  Man.)  17;  (7  Maii.)18;  (1,%8  J.  J. 
Il4inh.)19;  (8,  4,  6  J.  J.  Manh.)  80;  (6,  6  J.  J.  Mudu)  88;  (J  J.  J. 
Manh.)  88,  88;  (1  Dmm) 86;  (2 Dana)  86;  (3 Duia,  88;  (4I>aDA)89^ 
(5  Dana)  80;  (6,  7  Dana)  88;  (8^  9  Dai&a)  88;  (9  Dana,  and  1  B.  Moo.> 
86;  (1,  2  B.  Mon.)  86;  (2;  8  B.  Mon.)  88;  (3,  4  B.  Mon.)  89;  (4,  6  Bw 
Mon.)41;  (6^6B.  Mml)48;  (6K  Mod.) 44;  (7 B.  Man.) 46;  a  8  a 
Mon.)46;  (8,  9 B.  Man.) 48;  (9,  10B.MaiL)60;  (10,  11  B.  Mon.) 68; 
(12  K  Mon.)  64;  (13  B.  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  B.  Man.)  61; 
(16,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meto.)  71; 
(2  Meta)  74. 

LcRnBEAHA— (1,  2;  3 Mart) 6;  (3k4Mart)6;  (6^ 6^ 7 Mart)  18;  (8^9;10»1U 
12  Mart)  13;  (1,  2  Mart,  K.  S.)  14;  (3  Mart,  N.  B.)  16;  (4,  5  Mart,. 
N.  8.)  16;  (6  Mtft,  N.  a)  17;  (7  Mart,  N.  8.)  18;  (8  Mart,,  N.  S.)  10, 
80;  (1,  2)  80;  (2,  8)  88;  (3,  4)  83;  (6,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10> 
89;  (11)  80;  (12)  38;  (13,  14)  83;  (16, 16)  36;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  38;  (4,  6,  6  Rob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (8  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74. 

Mazn»->(1  Oraenl.)  10;  (2  Green^)  U;  (8  GhreenL)  14;  (4  GnwnL)  16; 
(5  GreonL)  17;  (6  GraenL)  19;  (6, 7  GmnL)  80;  (7,  8  ChreenL)  88;  (8,  9 
GbMnL)  83;  (10  Mo.)  86;  (11)  86,  86;  (12)  88;  (18)  89;  (14)  30,  31; 
a6)  88;  (16,  16)  83;  (17)  36;  (13, 19)  86;  (20)  37;  (21, 22)  38;  (22, 23> 
89;  (23»  24)  41;  (26)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30;  31> 
60;  (31,  32)  68;  (32,  33)  64;  (34,  36)  66;  (36,  36,  37)  68$  (87)  69;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46^  47)  74. 

MABTLA2fXH-(l«  2;  8,  4  H.  &  M.)  1;  (1H.&J.)8;  (2H.ftJ.)8;  (8H.&J.> 
6,6;  (4H.&J.)7;  (6H.&J.)9;  (6H.&J.)14;  (7H.&J.)16;  (IBL 
Oh.)  17, 18;  (1H.&G.)18;  (1,  2  GOl  &  J.)  19;  (2  BL  Ch.,  and  2;  3  G. 
4J.)80;  (3  BL  Oh.,  and  3  G.  ft  J.)  88;  (4,  5  G.  ft  J.)  83;  (6^6G.ftJ.) 
86;  (6^  7  G.  ft  J.)  86;  (7G.  ftJ.)88;  (8G.  ftJ.)89;  (9G.  ftJ.)31; 
aO  G.  ft  J.)  88;  (11  G.  ft  J.)  8q»  86^  37;  (12G.  ftJ.)38;  (1  Gfll)  89; 
(9Gffl)41;  (8001)43;  (4Gm)46;  (6^6001)46;  (6^ 7 CHU)  48;  (8 GilU 
60;  (9Gin)68;  (1)64;  (^3)66;  (4,6)69;  (6^6^7)61;  (8)68;  (9> 
66|  aO;  11)  69;  (1%  13)  7L 


.1;  (1)8;  (8;3;4)S;  A6)^  (7, 8) ft;  A  lO^  11) 6> 
(1^13,14)7;  (15,16>S;  (17)  •;  a  Pick.)  U;  (2Kflk.)lS;  (8Kok.)Ub 
(lk6Fiek.)16;  (6 Kek.)  17;  (7,  8^  9 Pick.)  19;  (9^10 FSflk.) M>|  (11, 1» 
PSek.)  88;  (12»  13  Pick.)  84;  (13»  14, 15  Pidc)  86;  (lfi»  16  Pick.)  86; 
pe^  17  Fkk.)  88;  (18  Piek.)  88;  (19  Pick.)  81;  (2D Pick.)  88;  (28Pick.> 
88;  (23Piek.)84;  (24 Pick.,  and  1«  2M«t) 86;  (2,8M0t)87;  (3,4,5 
Met)88:  (5^  6, 7 Met) 88;  a 8 Met) 41;  (9^10Met)48;  (lI,12Met) 
45;  (12, 13 Met)  46;  a*S0iuh.)48;  (3,4Oi^)60;  (50i^)61; 
(5,  6  (Todi.)  68;  (6  GudL)  68;  (7,  8  Ciuh.)  64;  (9  Ouh.)  66,  67;  (10 
(Ml)  67;  (11, 12  Ouh.)  68;  (1, 2  Gimy)  81;  (8(3n7)  68;  (4  Ony)  64; 
(S^  6b  7  Qray)  86;  (8, 9^  lOQny)  68;  (10^  H,  UQny)  71;  (1%  18, 14)  74. 
lfn]BAH-(l  Doug.)  40^  41;  (2  Dmig.)  48, 46, 47;  (1)48,61.63;  (2)66^ 

67;  (2,  3)  69;  (3)  61,  64;  (4)  66,  69;  (6)  71;  (6,  8)  78;  (6^  7)  7^ 
IfusBOKArHD  66,  61,  66,  69;  (2)  78;  (3)  74. 

MoBBaiFn— (Walker)18;(lHov.)86,8^88,81;  (2Hov.)88;(a;4Hav.> 

84;  (4,5How.)86;  (5How.)87;  (6How.)88;  (7 Hov., and  1  Saodw 

tU.)40i  (2,8  8iii6dMftM)41;  (4,58iiMdw&M)48;  (6,6,78md« 

ftM)46;  (8i,9SiiiedflsftM)47;  (9,  10  SmadM  &  M)  48;  (11  SiMdw 

ftM)48;  (12,  13  SmedM ft  M)  61;  (13,  14  8iMd«  ft  M) 63;  (23)  66^ 

67;  (24,  25)  67;  (25^  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66| 

(33,  34)  68;  (35,  36)  78;  (37,  38)  76. 

Mbboubi— (1)  la,  14;  (2)  88;  (3)  8i8,  88;  88^  86;  (4)  8^  88,  81;  (5)81, 

88;  (6)  84,  36;  (7)  87,  88;  (8)40^  41;  (9)  48;  (9, 10)  46;  (10, 11)  47> 

(11,  12)  49;   (12)  61;  (13)  63;  (14, 15)  66;  (16,  16,  17)  67;  (17,  18,  19> 

68;  (10,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66;  (24,  26,  26)  69;   (26, 

27)  78;  (28)  76. 

Hiw  H[AMPaKiRB~(l)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88,  86,  86; 

(7)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  34;  (11)  86;  (12)  87;  (13> 

88;  (iZ,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)  45,  47;  (19)  49;  (19,  20) 

61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  57;  (26,  27,  28)  69;   (28, 

29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  78;  (37, 38, 39)  76. 

Viw  JsBSBT— (Ooze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  Soath.)  8; 

a  Halst)  10;  (2  Hakt)  11;  (3  Hmlst)  14;  (4  Halst)  17;  (5  Hakt)  18; 

(6  Ealst)  19^  20;  (1  8az.,  7  Halst)  81;    (1  Or.,  1  Sax.,  7  Hakt)  88; 

(1  Sax.,  1  Gr.)  83;  (1, 2Gr.) 85;  (2  Gr.)  87;  (3 Or.)  88,  89;  (2 Or.  Cb.) 

88;  (1  Hanr.,  3Gr.Cb.)  31;  (1  Harr.,  1  Gr.  Cai.)38;  (2  Harr.,  1  Gr.  Ch.> 

84;  (1  Gr.  CtL,  %  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Gh.,  1  Spencer,  3, 

4  Hair.)  38;  (1  Spenoer,  3  Gr.  Ch.)  40;  (3  Qtt,  Oi.)  41;  (1  Spencer,  3Gr. 
Ok,  1  Halst  Gh.)  43;  (1  Spenoer,  1  Halat  CSi.)  45;  (1  Zab.,  2  Halst  (7h.> 
47;  (2  Zab.,  3  Halst  Gh.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  (3h.)  66; 
(SZab.,  1  Stock.  (Th.)  67;  (4  Zab.,  1  Stock.  (X)  69;  (4  Zab.)  61;  (4 Zab., 
1  Datch.,  1,  2,  3  Stock.  Gh.)  64;  (2,  3  Stock.  Ch,)  66;  (1  Dntch.)  67; 
(^  Dntch^  3  Stock.  Ch.)  69;  (3  Dntch.,  1  Beaaley's  Eq.)  78;  (4  Dutch.)  76. 

Kbw  Tobk— (1>  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  \,20ai.  Gas.,  1,  2,  3  (3ai.> 
8;  (1, 2;  3  Johns.)  8;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9, 10, 11  Johns.) 
^  (12;  13;  14  Johns.,  1,  2  Johns.  CSi.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Gh.)  8;  (18  Johns.,  5  Johns.  (%.)  9;  (19  Johns.,  6  Johns.  (Th.)  10;  (20 
Jolnia.,  7  Joiuui.  Gh.)  U;  (1  Gow.)  13;  (Hop.  CtL,  and  2  Gow.)  14;  (3, 4, 

5  Co«r.)  16;  (8  Cow.)  16;  (7  Gow.)  17;  (8,  9  Gow.)  18;  (1  Paige,  1,  2 
WflBd.)19;   (2;  8  Wend.) 80;  (2 Pkuge,  4,  5.  6  Wend.)  81;  (2,3Paige» 
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%  7»  8  Wend.)  88;  <8Pdge)  88^  84;  (8^  9;  10  Wend.)  84;  (4P49^  Mt 
11  Wend.)  85;  (4  Ftuge,  11,  12;  13  Wend.)  87;  (6  V^  It,  14  Wend.) 
88;  (6  Fkige)80;  (16,  16  Wend.)  80;  (6,  7  P^dge,  17,  18  Wend.)  81; 
CTPht^  19,  20Wend.)88;  (7,  8  Paige»  21,  22 Wend.) 84;  (23;  2«^  26 
Wend.,  8 Paige)  86;  (26^  26 Wend.,  1,2 Hill,  9 Paige) 87;  (9 Pejge,  %  8 
Hffl)d8;  (10  Paige,  4,  fi,  6  HiU)  40;  (6  HiU)  41;  (7  HOI,  10,  11 1^) 
48;  (l,2Denio^llPaige,lBar1>.Ch.)48;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
(i  6  Denio^  2  Barb.  Cb.)  47;  (3  Barb.  Ch.,  0  Deaio)  49;  (1,  2)  49;  (2;  3) 
61;  (8,  4)  68;  (4,  6,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (16,  16)  69;  (17,  18)  78;  (18,  19,  20)  76. 
ffoBTB  Oabouna— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Cbnf.)  8; 
(1  Mnrph.)  8,  4;  (2  Mnrpb.)  6;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Mnzph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawlis)  16;  (1  Dev.)  17; 
(2  Ber.)  18,  81;  (1  Dey.  Eq.)  18;  (3  Dev.,  2  Dev.  £q.)  88, 84;  (4  Dev., 

2  Bev.  Eq.)  86;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  ft  B.,  1  Dev.  ft  K  Eq.)  87; 
(1,  2  Dev.  ft  B.,  1  Dev.  ft  B.  Eq.)  8^  80;  (1  Dev.  ft  B.  Eq.,  2  Dev.  ft  K) 
81;  (3,  4  Dev.  ft  K,  2  Dev.  ft  B.  Eq.)  88;  (4  Dev.  ft  B.,  2  Dev.  ft  K  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2;  3  Irod.,  2Ired.  Eq.) 
88;(3,4Ired.,2,3Ired.Eq.)40;  (4^  6  Ired.,  3  Ired.  Eq.)  48;  (5,  6  Ired. 
8^  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8Ired.,  4,  6Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Bnsbee  L.,  Bosbee  Eq.)  67;  (Busbee  L.,  1  Jones  L.,  Bnsbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 6  Jonea 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4,  6  Jones  Eq.,  7  Jones  L.)  76. 

CUKMI)  13;  (2)  16;  (3)  17;  (4)  19,  80;  (5)  88,  84;  (6)  86,  87;  (7)  8^  80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  16)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St.)  69;  (3^  4 
0hioSt.)68;  (4,  6  Ohio  St)  64;  (6^  6  Ohio  St)  67;  (7,  8  Ohio  8t)  70; 
(8,  9)  78. 

OBaaoN— (1)  68,  76. 

ffXNVsTLVAKiA— (1  Add.,  1,  2,  3  DalL,  1,  2Teates)  1;  (1  Bin.,  3, 4  Yeates)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  R.)  7;  (3,  4  Serg.  ft 
R.)  8;  (5,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  So^.  ft  R.)  11;  (10 
Serg.  ft  R.)  18;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  ft  R.)  16;  (14^  16,  16 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watts) 
88;  (1  Whart.)  89;  (1,  2  Whart.,  6  Watts)  80;  (6  Watts,  3Whart.)  81; 
<7Watte)88;  (4Whart.)88;  (8, 9 Watts, 4,  6 Whart) 84;  (9, 10Watt% 
6  Whart)  86;  (6  Whart.,  1,  2,  3  Watts  ft  S.)  87;  (3  Watts  ft  S.)  88; 
<3,  4,  6  Watts  ft  S.)  89;  (6^  6  Watts  ft  &)  40;  (7,  8,  9  Watts  ft  &)  48; 
a,  2  Pa.  St)  44;  (2, 8, 4, 5)  46;  (6,  6,  7)  47;  (7,  8, 9, 10)  49;  (10, 11, 12) 
61;  (13,  H  16)  68;  (16, 17, 18)  66;  (18, 19,  20)  67;  (20, 21)  69;  (22)  60; 
(22,  23,  24)  68;  {2i,  26)  64;  (26, 27)  67;  (28, 29)  70;  (29,  30,  31,  82)  78; 
(32,  33,  34)  76. 

Bhodb  l8LANi>-(l)  19, 86^  61,  68;  (2)  66,  67,  60;  (3)  68;  (3, 4)  67;  (4,  Q 
70;  (6)  78;  (6)  76. 

6ouTH  Cabolina— (1,  2  Bay,  1  Desan.  Eq.)  1;  (2  Desan.  Eq.,  1  Brev.)  8; 
f2  Brev.)  3;    (3  Desan.  Eq.,  2  Brev.)  4;   (3  Deeao.  Eq.,  3  &rev)  6f 
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(II>e»ii.E4.tSBnv.)e;  (1  Hott  4 IL)  •;  0  HoM^  IL.  1  IfeGord)  10| 

(l,SMni)18;  (2MoOocd)lS;  (1  Harp.  B9.)  14;  <8M0Oord)lB;  (1,  t 

MoOord  Gh.)  16;   (4  MoCord)  17;  (1  Haipu)  18;  (1  Bu.)  19;  (1,  S  Bd., 

IBu.  Bq.)  81;  (2  Bki.,  1  BaL  Eq.,  1  Bidi.  Bq.)  88;  (1  Bub.  Bq.)  84; 

0HiD,lHmCh.)86;(2Hi]l,l,2Hi|lGlL)87;  (2  Hil  Oh.)  88;  (8  Hilk 

I  Biley,  1  BOqr  Gh.,  2  HOI  €%.)  80;  (Diidltj)  81;  (Bipe)  88;  {Cbmwm) 

U;  (1  McHaB.)  86;    (1  McMnlL  Bq.,  2  IfcMiin.)  87;  (2  McMiiIL,  I 

^eusEq.)  88;  (1  Bpmn,  1  Spaan  Eq.)  40^  48;  (1  Bub.  Bq.,  1  Bub., 

28^ean)48;  Cl>  2 Bm^i.,  1,  2 Bicfa.  Bq.) 44;  (2;  4 Bieh.) 45;  (2Biflb. 

Bq.)  46;   (1  Stoob.  Eq.,  U  2  Stnb.)  47;  (2;  3  Strab.,  2  Strob.  Eq.)  40; 

A  4  Strob.,  3  Strob.  Eq.)  61;   (4^  6  Strob.,  4  BidL,  4  Strobw  Eq.)  68; 

A  4  Bu^  Eq.,  4,  6,  6  Ridi.)  66;  (4  Bich.  Bq.,  0  BidL)  67;  (0,6Bidi. 

Eq.,  6  Bich.)  60;   (6,  7  Bich.  Eq.,  7,  8  BidL)  68;  (7,  8  Bieh.  Eq.,  8^  9 

Bicb.  L.)  64;  (0,  10  Bach.  L.)  67;  (8,  9  Bieh.  Eq.,  1%  H  Bich.  L.)  70; 

(10  Bich.  Bq.,  11  Bioh.  L.)  78;  (12  Bich.  L.,  11  Bidi.  Eq.)  76w 

XknnKBB--(l  Orart.)  8;  (1  Gooke,  2  Orart)  6;  (8,  4,  8  Hay.)  8;  (Pack)  14; 

(RAY.  17;    (1,  2,  3  Yarg.)  84;    (4,  8  Yarg.)  86;  (8^  7  Yarg.)  87; 

8  Yarg.)  89;  (9,  10  Yarg.)  80;  (10  Yai«.)  81;  (1  Maigi)  88;  (1  Humph.) 

84;  (2  Humph.)  86,  87;  (3  Humph.)  89;  (4  Hnmph.)  40;  (5  Humph.) 

48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 

(9,  10  Humph.)  61;  (10,  II  Humph.)  58;  (1  Swan)  66,  67;  (2 Swan) 68; 

(1  Sneed)  60;  (1,  2  Snaad)  68;  (2  Snead)  64;  (3  Saaad)  66;  (8, 4  Snaad) 

67;  (4,  5  Sneed)  70;  (5  Snaad,  1,  2  Haad)  78;  (2;  3  Haad)  75. 

TllA8-(l)46;    (2)47;  (3)49;   (4,6)61;   (5,8)66;   (8)56;   (7,8,9)68; 

(9, 10,  11)  eO;  (11,  12;  13)  68;  (13,  14^  18)  66;  (18^  17,  18)  67;  (18,  19, 

20)  70;  (20,  21,  22)  78;  (22)  76. 

TinioirF— <1  S.  Chip.,  1  D.  Chip.)  1;   (1,  2  Tyler)  8;   (1  D.  Chip.)  6, 18; 

(1  Aik.,  2  D.  Oiip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;   (3)  81,  88;   (4) 

m,Z€i  (5)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 

(13)87;  (14)89;  (15)40;  (18,  17)48;  (17, 18)44;  (18, 19)46;  (19)47; 

(99)  40;  (20;  21)  60;  (21,  22)  58;  (22,  23)  64;  (23)  56;  (24, 28)  68;  (25^ 

26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30;  31)  7a 
TlWoruL— (IJeK,  1,  2Waah.,  1,  2CU1)1;  (3»4,5CU1)8;  (1,  2Han.4H., 

80an)  8;  (4  Han.  ft  M.,  1  Mnnf.)  4;  (1  Va.  Caa..  2,  3  Munf.) 6;  (4  Mnnf.) 

6;  (5  Muni)  7;  (6  Mnnf.)  8;  (1  Gilm.)  9;  (1  Band.)  10;  (2  Band.)  14; 

(3,  4,  Band.)  15;  (5  Band.)  16;  (8  Band.)  18;  (1  Laigh)  19;  (2  Leigh)  81; 

(3  Laigh)  88;  (3»  4  Leigh)  84;  (4  Leigh)  86;  (5  Laigh)  87;  (6  Laigh)  89; 

(7  Leig^)  80;  (8  Laigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Laigh)  86; 

(11, 12 Leigh)  87;  (1  Bob.)  89,  40;  (2  Bob.)  40;  (1  Oratt)  48;  (2  Oratt.) 

44;   (3  QntL)  46;   (4  C^tt.)  47;    (4»  5  Oratt)  6a,   (5,  6  GntL)  58; 

(7  Gratt)  64;    (7,  8  Gratt)  56;    (9  C^tt)  58;    (9,  10  C^tt)  60;   (11 

Gratt)  68;  (12  Oratt)  65;  (13  Oratt)  67;  (13  Oratt)  70;  (14  Oratt)  7a 
WnooBBnr— (1  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Chand.)  58;  (2,  3  Pin.,  2,  3 

Cbaad.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  65;  (5)  68;  (6)  70;  (7)  7a 
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T.Statai A*PDb SHMd 774 
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BrowAT.  Browii. Jmdffmmti 87KewHHiipafaii«.  164 

Brown  T.  MmAgcnmf Bnken 90  New  York. 404 

hrymkY.WOfK • JmdffmeiUt SOliiMOori 107 

BmtanT.I^rfofd Afpesmmet^ 17  Hew  HempeMre.  14A 
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Oiaplin  T.  Bwrntt Tromr. 18  Biabaidmn'e  Lb.  781 

(ai^iiiaaT.KewHnTeaBbJLOo.JircyltoMMi..« lOVewTerlu.....  Sa 

18 


14  Cases  Reported. 

Vamm,  SuBJSor.  

Oharlton'i  Appeal JEbeortorv 84  Penn.  StatOi^ ..   67B 

OhaatanqaeCo>imtyBuikT,Bliley.i?eo0ipier«. 13K«wYork. 847 

Gheswell  ▼.  Chapxnan BoBonmU 38  IfewHampahiie.   15S 

ChfldsY.  Chadfl Mortgagee lOOhioState 512 

dimer  v.  Wallace. Fencta 28  Miasoori 135 

GoeT.  Colnmboa  etc  R.R.  Co, ,, .Cw^poraUMa 10 Ohio  State 51& 

OolegroTe  Y.  NewYorketo.  'BLVLOo,NtgUgmm 20  New  York. 4ia 

Oolexnan  ada.  Territory  of  Oregon.. /VJor  eofi«Mni.. . .  1  Oregon 554 

Comba  V.  Winoheater YTttoeiMf. 89NewHampBhire.  20a 

Commonwealth  ada.  Bilea Forgery 92  Penn.  State. . . .  65S 

Gonmion wealth  ada.  Heifrioh. Adultery 83  Penn.  State 579 

Commonwealth  ▼.  Reed 2fuimmee$ 34  Penn.  State. . . .  661 

CookT.  Comba Warrcmty 89KewHanipahixe.  241 

CoxT.  Freedl^ Higkufaiif$ 83 Penn.  State....  584 

Cortia  ▼.  Rooheatar  eto.  R.  B.  Co.  .^<V2^em3e 18  New  York. 258 

Darner.  Dame Fkoturti, .88NewHampahire.  IW 

Darden  ▼.  Cowper Watte. 7  Jonea'Law 461 

Davii ▼.  Petwa J. Audtotu 8Head 78» 

Deanv.  Vaooaro. De&eery. 2  Head 744 

Dement y.  State CamUer/Mng.  ....  2Head 747 

De  Peyster  ▼.  Son  Mnl  Ina.  Co. .  .Ineuranee 19  New  York. 331 

Doe  ex  dem.  Clegg  ▼.  Fielda Shepert$ 7  Jonea' Law. . . .  •  4W 

Draperr.  Snow. (huunaiUy. 20  New  York. 406 

Dnlay.  Cowlea Con^racU, 7  JoneaTAW. 463 

Dmmicav.  Coy Fraud,  o(mveyamod9,2S 'bSiaaonxi 133 

EaganT.  Call Saie». 34 Penn.  State....  663 

ElUaon y.  Commiaaionara Nuuance$ 6  Jonea' Equity...  436 

Ehrod y.  Lanoaater. EdaieaqfdeoBdeiiit.  2Head 746 

Feaaenden  y.  Jonea €fuardkm$ 7Jonea'Law 446 

Fiahery.  Pollard Wammtg 2Head 746 

Bitspatrick  ▼.  Fitipatriok Mortgagea, 6  Rhode  laland. . .  681 

Fulton y.  Hood Fraud, 34 Penn.  State....  664 

Qoold  y.  Cfaapin CkmmoB^  earriera.Tfi 'Sew  York, 898 

Granty.  Tallman. Inemnbramxe 20  New  York. 884 

Greene  y.  Tallman. InemiAranota 20  New  York. 884 


Hally.  Naylor Fras^ 18  New  York. 

Hardesty  y.  Newby. Neg,  iiMtnmetfia. ,  .28  MiaaoorL 137 

Helfrich  y.  Commonwealth Adultery, 33  Penn.  State. . . .  {(79 

Henderaon  y.  Thornton AUackmenU, 37  Miaaiaaippi 76 

Hight  y.  Robbina. PikU 28Miaaoari 116 

Hifl  y.  Molntire QuardiaiM SONewHampahire.  229 

Hoffman  y.  Anthony Mcrtgagta 6  Rhode  laland. . .  701 

Home  Inanranoe  Co.  y.  Qraen. . . .  .NaUoa, 19  New  York. 361 

Horton  y.  Morgan Brohera, ... 19  New  York. 811 

Howard  y.  Cannon Baoecutkma 11  Riohardaon'aBq.  736 

Howard y.  Hoffinan. Deada. 8Head 783 

Hoy  y.  Qroooble Damagea 34  Penn.  State. . . .  628 


Cases  Reported.  1ft 


ladepidBafcMnt.  L  Oou  ▼.  AgpmwJmmmmtt, 84  Ptaik  SMt. . . .  «• 

JobBHmT.Byfvly Partaenkip. 3HMd 764 

JfABmsgLT.U^admm'Bkwm'EL'ELCoJ^eifSgmeB 20H«wYoriE. I7§ 

JobMOD T.  KimlM JurimUeHQm SHMd 781 

JoDMT.  FiBch MaperU I7Mim8miiwI 78 


T.  FUk Owmdkm 88HOTr 

19ir««rYaik. 


8H«d. 77t 

OmaikjJkDkr.JMj JS^mmi 80liio8lsl» 478 


Ntff.imlnmmHkk.MOUo 

^m^Vm  of  ((T,n,frt«1. 8Hiid 7il 

JjemmwiDB eta  R.  R.  Co. t.  Stito. .Ooiforrnkm 8HMd 779 

MagwinT.  Miriv JmdgmmlB. 88]fi«oini ISl 

Mam  ▼.  NorUirlftirti  II  ii JL  R.  Co. . .  Trmpam. :  12  BkhaidMm'i  L..  7S8 

Maries's  Appeal MutmHom 84PtaB.  Staia....  881 

MsOofrilwT.  HwrYork  ate.  K.K,Co.Omlnuk 2DHawYaik. 488 

MeDooald T.  McDonld WiifteinKim iJcom^Eqmif...  484 
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Root  v.  MoFerhin. 

[37  MnOMim.  17.] 

Tnui  TO  Beal  Estate  of  Ancestdb,  on  his  DkatBv  Vasn  Iuodiatilt 
IS  ma  Heibs,  and  can  only  be  divested  by  their  own  ToliintBiy  act,  or 
by  the  judgment  or  decree  of  a  competent  court,  by  due  oonrM  of  law. 

CoBgiinrrioy  of  Mississippi  has  not  Confebbbd  upon  Pbobatb  Ck>UKf 
JusiBDiCnoN  OTSS  Land  of  decedent  for  any  purpose  whatever.  It  it 
only  by  virtue  of  the  special  conditional  power  conferred  by  the  legisla- 
ture, and  restricted  in  its  exercise  to  the  happening  of  the  partionlar 
event  named  in  the  act,  that  the  probate  court  oaa  assume  to  exert  any 
jurisdiction  over  such  land. 

Pbobatb  Court,  has  Ko  Power  to  Order  'Sale  of  Land,  untU  the  juris- 
dictional  facts  and  acts  prescribed  by  law  have  been  judicially  seoer- 
tsined  of  record.  But  after  the  fact  of  jurisdiction  ii  established  In  the 
record,  over  both  the  subject-matter  and  the  person,  then  all  the  pre- 
sumptions arise  in  favor  of  its  judgments,  which  inherently  belong  to 
courts  of  original  general  jurisdiction. 

JvBDiDicTiON  Conferred  on  Proratb  Coubtb  bt  Comctitution  is  Gen- 
eral; but  the  jurisdiction  over  lands  of  decedent  oonferred  upon  them 
by  the  legislature  is  special,  inferior,  and  Umited. 

No  PRBSUVPTION  IS   InDULOED  IN  FaVOR   OF  PrOCBBDINOS    OF   COURT    Of 

Special  and  LmiTED  Jurisdiction,  but  the  power  to  act  must  appear 
on  the  face  of  the  proceedings. 

BboORD  must  AFFIKMATiyELT  ShOW  THAT  NOTIOB   BXQUIRBD  BT  StATUTI 

WAS  Given  to  Heirs,  in  a  proceeding  in  the  probate  court  by  the  ad- 
ministrator for  the  sale  by  him  of  the  Unds  of  his  intestate  for  the  pay* 
ment  of  debts,  and  parol  evidence  is  not  admissible,  in  such  case,  to 
supply  an  omission  in  the  record  in  that  respect. 
Shdrncb  OF  Valub  of  Ikfrovbmbntb  Madb  BT  Dkfbndant  18  Admu- 
8IBLB  in  an  action  of  ejectment,  where  daoMges  are  olalnMd  by  tbt 
jialntiff 
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Void  Bxbd  ov  ADimnaTRATOB  is  Admissibli  xnrDXR  Plba  or  Statotkt 
or  Ldhtatiovs,  in  an  action  of  ejectment  by  the  hein  against  tii^ 
grantee,  to  show  the  fact  of  posaeBsion  under  it  and  the  quo  amimo  witla 
which  each  possession  was  taken. 

No  SuBSTAimAL  DmxBxscM  Exists  bbtwsbn  CoPABOKinEBS  and  TiavAif  t» 
IM  Common,  under  the  Mississippi  statutes  of  descent  and  partition. 

Intkelests  Of  Hubs  in  Bkaltt  or  Intestatx  mat  bb  Bboabdj^d  as  Johct- 
AND  Skvbbal  to  some  extent,  under  the  Mississippi  statutes;  while  &U 
may  join  in  an  action  of  ejectment,  each  heir  is  entitled  to  his  distinct 
share  in  severalty.  The  rights  of  the  one,  although  connected  with,  are 
by  no  means  dependent  upon  and  inseparable  from,  the  rights  of  the 
other.  The  right  of  one  may  therefore  be  barred  by  the  statute  of  lioi*' 
itations,  and  that  of  another  be  unaffected  thereby. 

EjBoncENT  by  the  heirs  of  Aaron  Boot  against  McFerrin,  to 
recover  possession  of  a  section  of  land  of  which  the  plaintiffa^ 
ancestor  died  seised.  The  defendant  pleaded  the  general  issue» 
with  notice  of  a  claim  for  the  value  of  the  improvements  made 
on  the  locus  in  quo^  before  the  action  was  commenced.  The 
jury  found  for  the  defendant  as  to  the  plaintiffs  James  A.  Boot» 
Miles  Carey,  and  his  wife,  Sarah  Jane  Carey,  and  Harriet  H» 
Couch;  and  they  found  for  the  plaintiffs  Margaret  L.  Boot, 
Elizabeth  C.  Boot,  and  Thomas  J.  Boot,  together  with  nine 
hundred  dollars  for  the  rents  and  profits;  and  they  fuither 
found  that  the  defendant  had  made  valuable  improvements,  to 
the  value  of  three  thousand  one  hundred  dollars.  The  plaintiff 
Harriet  H.  was  married  on  ih^  sixth  of  July,  1847.  The  other 
&ots  are  stated  in  the  opinion. 

Wataon  and  Crafty  and  Clapp  and  Strickland^  for  McFerrin. 

H.  B.  MiUer,  W.  8.  Fsatherston,  and  T.  W.  Harris,  for  Boof » 
heirs. 

By  Court,  Harris,  J.  This  writ  of  error  is  prosecuted  here 
by  both  parties. 

The  plaintiffs  in  error  commenced  their  action  of  ejectment  in 
the  circuit  court  to  recover  of  the  defendant  the  land  in  contro- 
versy, claiming  title  to  it  as  the  heirs  at  law  of  Aaron  Boot, 
deceased,  their  father,  who  died  seised  thereof.  From  the 
record,  it  appears  that  Benjamin  C.  Anderson,  as  his  adminis- 
trator, sold  the  land  in  controversy  on  the  fifth  of  October, 
1840;  that  the  purchaser  took  possession  under  his  purchase 
immediately,  and  he,  and  those  claiming  under  him,  have  held 
the  same  ever  since;  and  that  defendant  claims  title  under  this 
purchase.    The  respective  ages  of  plaintiffs  appear  in  the  record. 

It  is  objected  to  defendant's  title  that  it  is  void,  because  the 
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probate  court  had  no  power  to  order  the  sale  of  the  real  estate 
of  aaid  deoedent  for  the  payment  of  his  debts,  unless  in  oompli- 
anoe  with  the  statute  specially  conferring  that  power. 

To  support  his  title,  defendant  offered  in  evidence  deeds  from 
Anderson,  administrator,  and  others,  deducing  title  from  said 
administrator  to  himself,  and  then  offered  the  records  of  the 
probate  court  of  Pontotoc  county  to  show  the  authority  of  An- 
derson, as  admistrator,  to  sell  the  land.  To  this  record,  as 
eridenoe  in  the  cause,  plaintiffs  objected,  because  it  shows  no 
citation  executed  according  to  the  statute  by  posting  and  pnbli« 
cation,  and  no  notice,  either  actual  or  constructiye,  to  the  "  per- 
BonB  interested  in  said  lands,"  to  appear  and  show  cause  "  why 
80  much  of  the  lands  of  said  intestate  should  not  be  sold  as 
will  be  sufficient  to  pay  his  debts;"  which  objection  was  sua* 
tained  by  the  court,  so  far  as  the  said  records  were  offered  aft 
eridence  of  authority  in  the  administrator  to  sell  the  land  of 
said  decedent;  but  the  same  was  admitted  under  the  plea  of  the 
statute  of  limitations.  To  this  ruling  of  the  court  both  parties 
excepted,  and  filed  their  bills  of  exceptions.  Along  with  said 
record,  defendant  also  offered  the  deposition  of  B.  C.  Earle, 
tending  to  show  that  while  the  records  of  the  probate  court  of 
Pontotoc  county  were  not  mutilated  or  lost,  they  were  still  noi 
ssfoll  and  perfect  and  formal  as  they  should  have  been;  wit- 
ness could  not  say  that  anything  actually  done  by  the  court  was 
omitted  in  the  minutes;  but  that  he  went  into  the  office  in  1849^ 
and  found  the  papers  of  the  office  in  a  confused  condition. 

Defendant  also  offered  to  prove  by  Falconer  that  in  1840 
the  Holly  Springs  Banner  (the  paper  in  which  the  citation  re- 
ferred to  was  ordered  to  be  published)  was  conducted  and  pub- 
lished at  Holly  Springs  by  one  Foster,  who  had  left  the  state^ 
snd  is  now  beyond  its  limits;  that  no  file  of  said  paper  is  in  ex- 
istence; and  that  the  receipt,  produced  and  offered  in  eyidence, 
from  said  Foster  to  Anderson,  as  administrator  of  decedent,  for 
"advertising  citation  on  tfle  twenty-first  of  April,  1840,"  and 
"notice  to  all  persons,  on  the  nineteenth  of  June,  A.  D.  1840," 
was  in  the  handwriting  of  said  Foster.  To  all  which  testimony 
offered  with  said  record  plaintiffs  objected,  and  this  objection 
iras  sustained,  and  defendant  excepted. 

Defendant  next  introduced  one  Teel  as  a  witness,  who  proved 
that  valuable  improvements  were  made  on  the  premises  by  de- 
fendant, worth  six  thousand  dollars,  including  cost  of  putting 
spple  and  peach  orchards  (estimated  at  two  hundred  and  fifty 
dollars)  on  the  land. 
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To  this  teetimozij  as  to  the  cost  of  the  orchard  plaintiffs  ob- 
jected.    The  objection  was  overraled,  and  plaintiffs  excepted. 

The  evidence  here  closed,  and  the  plaintiffs  asked  the  follow- 
ing instructions: 

If  the  jury  believe  from  the  evidence  that  the  plaintiffs  were 
all  minors  at  the  time  the  cause  of  action  accrued,  then  the  stat- 
ute of  limitations  did  not  begin  to  run  against  any  one  of  them 
^until  all  were  of  age,  and  they  must  find  for  the  plaintiffs. 

Defendant  objected  to  this  charge,  and  in  lieu  thereof  re- 
quested the  following: 

1.  That  if  the  jury  believe  from  the  evidence  that  on  the 
twenty-fourth  day  of  February,  1844,  one  of  the  plaintiffs  had 
attained  the  age  of  twenty-one  years,  and  was  not  at  that  time 
a  married  woman,  insane,  without  the  limits  of  the  United 
States,  or  personally  imprisoned,  and  that  this  action  was  not 
brought  until  after  the  lapse  of  three  years  from  the  twenty- 
fourth  day  of  February,  1844;  and  if  they  further  believe  from 
the  testimony  that  the  land  sought  to  be  recovered  in  this  action 
was  sold  by  the  administrator  of  plaintiffs'  father,  by  virtue  of 
an  order  of  the  probate  court  of  Pontotoc  county,  fairly  and  in 
good  faith;  and  that  the  purchaser  at  such  sale  paid  the  pur- 
chase-money therefor;  and  the  land  has  been  held  adversely 
under  said  sale  since  the  year  1841;  and  that  the  plaintiffs  claim 
Baid  land  as  the  heirs  of  Aaron  Root,  deceased — then  they  must 
find  for  defendant. 

2.  That  if  they  believe  from  the  evidence  that  any  one  or 
more  of  plaintiffs  were  twenty-one  years  of  age,  and  not  under 
any  disability  to  sue,  as  much  as  five  years  before  the  bringing 
of  this  suit,  and  that  during  that  time  the  land  sued  for  has 
been  held  adversely  by  the  defendant,  and  those  under  whom 
he  claims,  they  must  find  for  the  defendant. 

All  of  which  charges  were  refused  by  the  court.  But  in  lieu 
thereof,  the  court  gave  the  following:  **  If  the  jury  believe  from 
the  evidence  that  any  of  the  plaintiffl  were  of  the  age  of  twenty- 
one  years  at  the  time  of  the  passage  of  the  act  of  1844,  and  the 
suit  was  not  brought  within  three  years  from  that  date,  or  that 
any  of  said  plaintiffs  were  minors  at  the  date  of  that  act,  and 
the  suit  was  not  brought  within  five  years  of  their  coming  of 
age,  in  either  case  they  will  find  for  defendants  as  to  them;  but 
as  to  the  other  plaintiffs,  if  any  were  under  age  at  the  date  of 
the  act  of  1844,  and  had  not  reached  their  majority  more  than 
five  years  before  the  commencement  of  this  suit,  they  will  find 
for  them,  as  if  they  had  sued  without  joining  the  others/' 
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To  the  refusal  of  the  court  to  give  the  charges  reqneeted,  and 
to  the  giving  the  one  so  given  by  the  court,  both  parties  excepted 
respeciiTelj. 

The  errors  assigned  may  be  chused  under  the  following  heads: 
1.  The  court  erred  in  refusing  to  allow  the  record  of  the  probate 
court  of  Pontotoc  county  to  be  read  to  the  joiy  as  evidence  of 
the  authority  of  the  administrator  to  make  sale  of  the  lau  J  in 
dispute;  and  in  allowing  it  to  be  read  under  the  plea  of  the 
statute  of  limitations,  in  connection  with  the  administrator's 
deed,  as  evidence  of  adverse  possession;  2.  The  court  erred  in 
the  exclusion  of  the  testimony  of  Earle  and  Falconer;  3.  The 
court  erred  in  permitting  the  testimony  of  witness  Teel,  in 
relation  to  the  value  of  the  orchards,  to  go  to  the  jury;  4.  The 
court  erred  in  refusing  the  charges  asked,  and  giving  that  sub- 
mitted to  the  jury;  5.  The  court  erred  in  refusing  a  new  trial. 
1.  For  the  defendant,  it  is  insisted  that  the  exclusion  of  the 
transcript  of  the  record,  offered  in  evidence,  as  tending  to  show 
l^jal  authority  in  the  administrator  to  sell  this  land,  was 
erroneous. 

And  we  are  earnestly  urged  to  review  the  repeated  decisions 
of  this  court  on  the  point  now  submitted,  on  account  of  a  sup- 
posed inconsistency  between  the  doctrines  of  the  earlier  and 
late  cases. 

We  have  carefully  considered  the  arguments,  briefs,  and 
references  made  by  counsel  and  submitted  to  us,  with  a  view  to 
discover  what,  if  any,  inconsistency  in  principle  exists  in  the 
cases  referred  to,  from  Campbell  v.  Brown,  6  How.  (Miss.)  230, 
down;  and  while  it  may  be  perhaps  admitted  that  in  our  own 
as  well  as  other  reports  there  has  not  been  as  much  regard  paid 
to  technical  accuracy  in  the  language  employed,  in  stating  and 
applying  the  distinctions  between  courts  of  special  and  limited 
authority  and  those  of  original  and  general  jurisdiction,  as 
might  be  desirable,  yet  we  are  unable  to  perceive  the  great  in- 
consistency relied  on  by  counsel  for  the  defendant.  On  the 
contrary,  the  language  cited,  when  considered  with  relation  to 
the  facts  before  tiie  court,  and  the  subject  it  was  employed  to 
discuss  in  each  case,  considering  their  number,  will  be  found 
to  be  in  singular  harmony  with  the  able  opinions  contained  in 
our  earlier  reports  on  this  important  subject:  Moore  v.  Cason,  1 
How.  (Miss.)  62;  Vick  v.  Mayor  etc.  of  Vvcksburg,  Id.  444  [81  Am. 
Dee.  167];  Smilh  v.  WinsUm,  2  Id.  604. 

It  has  been  held,  with  unvarying  uniformity  as  well  as  una- 
nimity, that  a  decree  by  the  probate  court,  and  sale  of  the  land 
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of  a  deoedent  without  the  citation  and  notice  reqnixed  by  the 
•tatnte,  appearing  either  by  positive  CTidence  or  recital  in  the 
record,  is  Toid;  not  only  as  against  its  express  proTisions,  but 
because  it  stands  opposed  to  tiie  universal  principle  of  law  and 
common  justice,  that  no  man  can  be  depriyed  of  his  rights  or 
concluded  in  any  manner  by  the  judgment  of  a  court,  without 
notice  of  the  proceedings  against  him,  either  actual  or  con- 
structiye. 

Such  is  the  doctrine  announced  by  Judge  Trotter  in  Campbell  t. 
Broum,  6  How.  (Miss. )  234;  Gwin  y.  McCarroU,  1  Smed.  &  M.  351; 
EnoB  Y.  SmUh,  7  Id.  85;  Ridley  v.  Ridley,  24  Miss.  648;  WiUiams 
V.  Childress,  25  Id.  78;  Steen  y.  Sieen,  Id.  513;  Jodin  v.  Cough" 
Kn,  26  Id.  134;  GeUArop  y.  Moore,  Id.  206  [59  Am.  Dec.  254]; 
Currie  v.  Stewart,  Id.  646;  S.  C,  27  Id.  52  [61  Am.  Dec.  500]; 
Lee  Y.  Gardiner,  26  Id.  543,  is  not  inconsistent  with  this  doc- 
trine; so  also  Chlstrop  y.  Moore,  Id.  209  [59  Am.  Dec.  254]; 
Joslin  Y.  Caughlin,  Id.  141;  Hardy  y.  Oholson,  Id.  72;  Currie  v. 
Stewart,  Id.  648;  WaU  y.  Wall,  28  Id.  413;  CasonY.  Cason,  31  Id. 
592,  593;  HiUchins  y.  Brooks,  Id.  432;  Henderson  y.  Winchester^ 
Id.  294;  Lee  y.  BenneU,  Id.  128;  and  Servis  y.  Beaity,  82  Id. 
86,  87. 

On  the  death  of  the  ancestor,  the  title  to  his  real  estate  Yests 
immediately  in  his  heirs,  and  can  only  be  divested  by  their  own 
voluntary  deed  or  act,  or  by  the  judgment  or  decree  of  a  compe- 
tent court, "  by  due  course  of  law."  The  administrator,  as  such, 
has  no  interest  in  or  power  over  the  land  belonging  to  his  intes- 
tate at  his  death;  nor  has  the  probate  court  jurisdiction  over  it 
for  any  purpose  whatever,  by  the  constitution,  or  inherently  in 
the  nature  of  its  organization.  It  is  only  by  virtue  of  the 
special,  conditional  power,  conferred  by  legislative  grant,  and 
restricted  in  its  exercise  to  the  happening  of  the  particular 
event  named  in  the  act,  that  the  probate  court  can  assume  to 
exert  any  jurisdiction  over  land  which  by  law  is  vested  in  the 
heir.  Until  the  happening  of  the  condition  or  event  specified 
in  the  act,  no  power  or  jurisdiction  is  permitted  by  the  statute 
to  be  exercised  by  either  the  court  or  its  officers  over  land.  The 
particular  "jurisdictional  facts  and  acts"  prescribed  by  law 
must  first  happen  in  each  particular  case,  and  be  judiciously 
ascertained  of  record,  before  the  power  of  the  probate  court  to 
order  the  sale  of  land  attaches:  1.  There  must  be  a  report  of 
insolvency  by  the  administrator,  exhibiting  an  account  of  the 
personal  estate  and  debts  of  the  estate  to  the  court;  2.  Citation 
must  issue  to  all  persons  interested  therein;  8.  This  citation 
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fflust  1)6  posted  and  pobliahed,  reqmring  the  attendanee  on  a 
ghen  day,  aoeording  to  the  statute;  4.  At  the  time  speeiiled  in 
«id  citation,  or  some  other  appointed  time,  the  court  shall  hear 
and  detennine  the  alL^;ation8  and  proofs,  aa  to  the  edstenoe  of 
theae  "  joriadiciional  facts,"  upon  which  its  power  depends. 

If  the  judicial  investigation  should  proTe  that  the  personal 
^tate  is  insufficient  for  the  payment  of  the  debts,  and  the  per- 
sona interested  and  notified  to  attend  show  no  good  cause  to  the 
eontrazy,  then  for  the  first  time  has  attached  this  special,  lim- 
ited jurisdiction  to  order  the  sale  of  the  land  belonging  to  the 
heirs  of  the  estate  thus  reported  insolvent. 

Jurisdiction  mnst  be  thus  acquired  in  each  case  oyer  the  par- 
ties, and  OTer  the  subject-matter,  by  the  happening  of  the  event 
and  the  performance  of  the  conditions  named  in  the  act,  before 
the  court  can  make  the  order  of  sale;  and  the  record  must  show 
on  its  face  theae  jurisdictional  facts,  or  that  they  were  established 
to  the  satisfaction  of  the  court  on  the  hearing  of  the  allegations 
and  proofs  submitted  to  it. 

To  hold  that  these  important  facts,  upon  which  the  statute 
has  made  the  power  of  the  court  to  depend,  shall  rest  alone  in 
the  uncertain  memory  of  the  probate  judge  or  casual  by*standers 
or  parties,  would  be  to  make  the  discretion  of  the  court  the  only 
limitation  upon  its  powers.  The  infant  and  absent  heirs,  for 
whose  benefit  this  power  has  been  so  peculiarly  limited  and  re* 
strained,  in  a  very  few  years  might  search  in  vain  for  the  real 
truth  among  the  false  "  presumptions"  which  are  invoked  for 
its  concealment. 

The  record  must  qhow  that  in  the  judgment  of  the  court  eveiy 
fact  existed  and  every  act  had  been  done  which  was  neoessaiy 
to  give  the  court  jurisdiction,  though  the  evidence  upon  which 
that  judgment  was  foujided  need  not  appear. 

After  the  fact  of  jurisdiction  is  established  in  the  record,  both 
over  the  subject-matter  and  the  person,  then  all  the  presump- 
tions arise  in  favor  of  their  judgments,  in  these  courts  of  special 
and  limited  jurisdiction,  which  inherently  belong  and  are  ap- 
plied to  courts  of  original  general  jurisdiction. 

In  the  one  case,  the  court's  power  and  jurisdiction  is  self- 
existing,  inherent,  always  ready  to  be  exercised  over  that  sub- 
ject, without  a  precedent  investigation  to  ascertain  certain  facta 
upon  which  to  found  its  action.  It  is  hence  called  "  original," 
because  beginning  with  its  constitution  and  not  attaching  after 
Hie  happening  of  some  event  or  fact  which  calls  its  power  into 
lieinpT.    It  is  called  "  general "  because  it  applies  to  all  subjects 
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embraced  within  ilie  object  of  its  original  organization,  and  to 
all  parties  nrho  can  be  reached  by  its  process  and  bound  by  ita 
power.  But  in  the  other  (a  court  of  special  and  limited  juris- 
diction), its  powers  are  dependent,  inferior,  and  deriyative;  not 
inherent,  superior,  and  original.  Until  the  facts  upon  which 
its  authority  depends  are  shown  to  exist,  it  has  no  Titality.  Ab 
soon  as  it  has  performed  the  particular  duty  enjoined  upon  it, 
the  power  ceases.  We  must  be  careful  to  separate  in  our  minds 
the  general  powers  of  the  probate  court,  as  organized  under  the 
constitution,  from  those  of  the  probate  court  exercising  a  special 
authority  not  derived  from  the  constitution,  but  delegated  by 
the  legislature  over  a  particular  subject  and  under  certain  par- 
ticular circumstances. 

This  doctrine  finds  its  sanction  everywhere  in  the  analogies 
furnished  by  legal  science. 

It  is  the  same  distinction  existing  between  the  general  rights 
of  ownership  and  a  special  trust;  between  the  rights  and  powers 
of  the  principal  and  the  special  and  limited  authority  of  the 
agent;  between  a  general  power  and  a  special  power  to  do  a 
particular  thing;  between  original  power  and  delegated  author- 
ity; between  superior  and  subordinate.  While  the  law  regards 
with  favor  and  confidence  the  acts  of  the  one  class,  and  indulges 
every  presumption  of  their  regularity  and  propriety,  it  watches 
with  extreme  jealousy  the  conduct  of  the  other.  Hence  the  rea- 
son of  the  rule,  that  in  all  cases  of  special  and  limited  author- 
ity or  jurisdiction,  the  power  to  act  must  appear  on  the  face  of 
the  proceedings,  and  no  presumptions  in  favor  of  its  existence 
will  be  indulged. 

The  rule  is  universal  in  all  courts,  and  independent  of  statu- 
tory enactments,  that  the  record  must  affirmatively  show  that 
the  party  whose  rights  are  directly  and  immediately  the  subject 
of  litigation  had  notice,  either  actual  or  constructive,  of  such 
proceedings,  before  he  can  be  bound  or  concluded  thereby. 

No  matter  whether  the  court  be  one  of  original  and  general 
or  of  special  and  limited  jurisdiction,  it  must  appear  in  either 
case  on  the  face  of  the  record  that  it  had  jurisdiction  by  the 
constitution  or  laws  of  the  land,  both  of  the  parties  and  the 
subject-matter,  before  it  can  deprive  the  citizen  of  his  rights  or 
property  by  its  judgments. 

It  is  a  familiar  principle  that  a  judgment  is  conclusive  upon 
parties  and  privies  when  the  court  has  jurisdiction  to  render  it. 
Unless  such  jurisdiction  exists,  the  judgment  is  a  nullity,  ami 
may  be  impeached  collaterally.  The  jurisdiction  must  exteiui 
to  the  parties  as  well  as  the  subject-matter. 
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The  great  reason  why  jadgments  should  be  legazded  as  thus 
oondnsiTe  is,  that  there  maj  be  an  end  of  litigation.  8U  finis 
ad  liiem.  Poblic  policy  demands  submission  to  judgments  thai 
have  been  fairly  inyoked,  fully  considered,  and  finally  pro- 
nounced; but  neither  justice,  public  policy,  nor  the  organic 
law  of  the  state  will  sanction  the  denial  of  the  right  to  bo  heard 
by  himself  or  counsel,  or  both,  to  any  citizen.  The  conBtitu- 
tion  declares  that  political  power  is  inherent  in  the  people;  that 
free  gOTemments  are  founded  on  their  authority,  and  established 
for  tbeir  benefit;  that  even  for  crimes  no  man  shall  be  deprived 
of  life,  liberty,  or  property  but  by  due  course  of  law;  that  th# 
courts  shall  be  open,  and  every  person,  for  injuries  of  ererf 
character,  shall  have  remedy  by  due  course  of  law,  and  justice 
and  right  shall  be  administered  without  sale,  denial,  or  delay; 
that  no  person  shall  be  debarred  from  prosecuting  or  defending 
his  cause  before  any  tribunal  in  the  state. 

In  violation  of  these  rights  and  prohibitions,  dedgnad  to 
protect  the  liberty  and  property  of  the  citizen,  the  oonrti  estaln 
lished  "for  his  benefit,"  and  to  administer  "right  and  justice 
without  sale,  denial,  or  delay,"  can  pronounce  no  valid  judg- 
ment.  The  opportunity  to  avail  himself  of  these  rights  is  as 
essential  as  the  rights  themselves,  and  inseparably  incident  to 
them;  and  hence  this  doctrine  of  "notice"  is  applicable  alike 
to  all  tribunals  and  all  judgments  under  our  system.  It  can- 
not be  tolerated  that  the  doors  of  justice  should  be  closed 
against  a  party  who  has  never  heard  that  his  rights  were  in  dis- 
pute in  the  courts,  or  had  an  opportunity  to  defend  them.  The 
whole  policy  and  practice  of  our  courts,  under  the  principles  of 
the  organic  law  to  which  we  have  just  referred,  reprobate  and 
condemn  such  a  doctrine.  The  most  liberal  policy  is  extended 
to  the  citizen,  whether  plain ti£f  or  defendant,  by  our  laws. 
Forms  are  abolished  in  pleading,  amendments  allowed,  new 
trials  granted,  bills  of  review,  appeals,  and  writs  of  error  pro*^ 
vided  for,  and  courts  of  equity,  with  all  their  remedial  powers, 
established,  that  right  and  justice  may  be  administered  without 
denial. 

These  rules  and  principles  are  mandatory  to  all  the  depart-^ 
ments  of  government,  and  to  none  more  beneficially  for  the 
protection  of  private  rights  than  to  the  judicial  department. 

The  hardship  of  these  cases  upon  purchasers  at  administra- 
tors' sales,  and  the  disquietude  in  such  titles  so  frequently  oc- 
curring, are  urged  upon  us  as  reasons  for  reviewing  the  rule 
heretofore  established.    Rightly  considered,  there  is  no  greater 
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liftidfihip  or  diBgniflfaHlfl  resultiiig  bom  flie  difiregard  ot  the  act 
<xf  the  l^gifllatore  under  which  the  sales  are  made  than  from  the 
diaohedienoe  and  disregard  of  other  laws,  human  and  diTine, 
msnlting  in  loss  of  life,  liberty,  or  property. 

If  men,  with  aU  the  means  of  information  which  the  law  has 
wisely  afforded,  will  not  take  the  trouble  to  examine  the  validity 
of  titles  which  they  seek  to  acquire,  but  trust  to  the  good  faith 
as  well  as  legal  knowledge  of  administrators,  or  to  the  com- 
petency and  integrity  of  the  officers  appointed  by  law,  and  will 
neither  examine  the  recotds  for  themselves  nor  procure  com- 
petent legal  advice,  always  at  hand,  to  know  what  they  do,  they 
ehould  not  expect  courts  to  reHeve  them  of  the  consequences 
of  their  own  folly.  It  is  simply  a  question  between  them  and 
the  heirs,  often  children,  neither  cognizant  of  their  rights  nor 
responsible  for  the  errors  and  omissions  complained  of.  Which 
shall  lose  the  title?  Upon  whom  shall  the  penalty  fall?  Upon 
the  disobedient  adult,  or  the  passiye,  ignorant  minor? 

We  think  the  rule  is  wise,  just,  well  settled;  and  if  disquie- 
tude results  from  its  observance,  it  will  generally  fall  on  those 
who  in  all  ages  have  warred  against  the  law,  the  neglecters  and 
violators  of  its  wise  and  humane  precepts. 

We  think,  therefore,  the  rejection  of  this  record,  which  was 
ailent  as  to  the  posting  and  publication  of  citation,  as  required 
by  law,  and  showed  no  notice  to  the  parties  interested,  so  far 
as  it  was  offered  as  authority  for  the  sale  by  the  administrator, 
as  well  as  the  rejection  of  the  evidence  of  Earle  and  Falconer, 
intended,  doubtless,  to  supply  by  parol  the  omission  in  the 
record,  was  proper. 

Was  this  evidence  (the  record  and  deed  from  Anderson) 
admissible  under  the  plea  of  the  statute  of  limitations?  is  the 
remaining  point  under  the  first  head  to  be  considered. 

The  fact  of  possession,  and  the  quo  animo  with  which  it  was 
commenced  and  continued,  are  questions  distinct  and  separate 
from  the  validity  of  deeds  or  paper  titles  generally.  That  a 
deed  is  even  void  for  want  of  some  requisite  of  the  law  as  evi- 
dence of  a  conveyance  of  the  legal  title,  does  not  render  it 
incompetent  to  establish  extraneous  facts  unconnected  with  the 
question  of  a  paper  title  to  which  it  may  have  relation.  For 
instance,  it  is  evidence  of  the  fact  that  such  a  deed,  although 
invalid,  was  executed,  should  that  fact  be  a  matter  of  contro- 
Tersy,  as  it  is  evidence  of  any  other  fact  which  it  tends  to  estab- 
lish, when  such  fact  is  the  matter  in  issue.  Hence,  under  the 
plea  of  the  statute  of  limitations,  generally  a  void  deed,  record. 
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or  proceeding  may  be  introduoed  to  Bhow  the  f^t  of  poeaeesion 
beld  tmder  it,  and  the  quo  animo  with  which  each  poeeesdon 
WIS  taken;  as  between  the  parties  to  snch  deed,  record,  or  other 
eonyeyanoe,  there  coold  be  no  qaestion  of  the  tmth  of  this 
proposition.  And  as  mere  acts  and  declarations  of  the  Tondee 
tending  to  show  the  character  of  his  possession,  and  to  qualify 
and  explain  the  character  of  that  contemporaneous  act,  thsj 
most  be  admissible  as  a  part  of  the  res  gesks,  eren  where  third 
parties  are  concerned. 

We  think,  therefore,  there  was  no  error  in  allowing  this  testi- 
monj  to  go  to  the  jury  npon  general  principles.  It  is,  how- 
ever, mnch  stronger  when  considered  in  reference  to  the  peculiar 
provisions  of  the  act  of  1844,  sec.  5,  relied  on  in  this  case: 
Hatch.  Code,  830. 

It  is  said,  however,  on  the  part  of  the  plaintiff  below,  that 
the  judgment  should  be  revoked  because  of  the  admission  of 
tiie  testimony  of  Teel,  proving  the  value  of  putting  the  apple 
and  peach  orchards  on  the  land. 

The  statute  allows  the  juxy  to  ofiset  against  any  damages 
assessed  by  them  in  favor  of  the  plaintifb  the  value  of  all  valu- 
able, but  not  ornamental,  improvements. 

We  think  this  testimony  was  competent  for  the  considera- 
tion of  the  jury,  as  there  is  proof  in  the  record  that  plaintiffs 
claimed  damages,  and  this  was  proof  of  the  annual  value  of  the 
land. 

It  is  next  insisted  by  both  parties  that  the  court  erred  in 
giving  the  charge  submitted  to  the  jury,  and  in  refusing  their 
charges  respectively. 

The  charge  objected  to  asserts  that  if  any  of  the  plaintiffs 
were  of  age  on  the  twenty-fourth  of  February,  1844  (date  of  the 
act  of  limitations),  and  suit  was  not  brought  within  three  years 
from  that  date,  or  if  any  were  minors  at  the  date  of  that  act, 
and  suit  was  not  commenced  in  five  years  of  their  coming  of 
age,  in  either  case,  the  jury  will  find  for  the  defendant  as  to 
them.  But  as  to  the  plaintiffs  who  were  under  age  at  the  date 
of  said  act,  and  had  not  reached  their  majority  more  than  five 
years,  the  jury  should  find  for  them,  as  though  they  had  sued 
alone. 

From  the  record,  it  appears  that  suit  was  instituted  on  the 
twelfth  of  September,  1856;  that  Sarah  Jane  Carey  was  bom 
October  1, 1822;  James  A.  Boot  was  bom  October  12, 1826; 
Harriet  H.  Couch  was  bom  June  8,  1828;  Margaret  A.  Boot 
was  bom  December  18,  1831;  Elizabeth  C.  Boot  was  bom  May 
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6, 1833;  Thomas  J.  Boot  was  born  January  6, 1838;  Sarah  Jane 
married  Miles  Carey,  December  23, 1845;  Harriet  H.  married 
— —  Couch,  who  died  in  the  spring  of  1856.  ^ 

It  is  insisted  by  defendant's  counsel  that  this  is  a  joint  action 
by  six  plaintiffs,  and  the  recovery  could  only  have  been  joint.  . 

It  is  admitted  that  the  principle  established  in  Jordan  t.  Ma- 
Kenzie,  30  Miss.  32,  in  relation  to  joint  rights,  ''  that  the  dis- 
ability of  one  or  more  joint  owners  will  not  save  the  rights  of 
others,  not  so  affected,  from  the  operation  of  the  statutory  bar, 
and  that  when  one  joint  owner  is  barred  all  are,"  has  no  applica- 
tion to  realty  in  this  state  held  by  descent.  Under  our  statutes 
of  descent  and  partition,  there  is  no  substantial  difference  left 
between  coparceners  and  tenants  in  common.  Chancellor  Kent, 
in  the  fourth  volume  of  his  commentaries,  says  that  the  distinc- 
tion between  them  may  be  considered  as  essentially  extinguished 
in  the  United  States:  4  Kent's  Com.  407. 

The  interests  of  the  heirs  in  the  real  estate  of  the  intestate, 
under  our  statutes,  may  be  regarded  as  joint  and  several  to 
some  extent.  While  all  may  join  in  the  action  of  ejectment  as 
held  by  this  court  in  Corbin  v.  Cannon,  31  Miss.  570,  their 
rights  are  yet  several  and  subject  to  partition.  Each  heir  is 
entitled  to  his  distinct  and  equal  share  of  the  whole  in  severalty. 
The  rights  of  the  one,  although  connected  with,  are  by  no 
means  dependent  upon  and  inseparable  from,  the  rights  of  the 
other.  There  is,  therefore,  much  reason  for  the  distinction. 
In  the  case  of  joint  owners  of  personal  property,  when  the  rights 
of  some  are  extinguished  by  the  statutory  bar,  each  having  only 
a  joint  and  not  a  several  interest  in  the  subject,  all  are  barred 
of  a  recovery  for  defect  in  their  legal  title.  But  in  the  ca^e 
before  us,  where  the  interests  partake  of  both  characters,  joiut 
as  well  as  several,  the  destruction  of  the  rights  of  the  one  will 
not  affect  the  legal  title  of  the  others.  The  case  stands,  there- 
fore, as  upon  a  joint  and  several  demise  at  common  law,  where 
the  jury  may  find  for  or  against  any  number  of  the  plaintiffs,  as 
the  evidence  in  their  opinion  may  justify:  See  Stevenson's  Heirs 
V.  McReary,  12  Smed.  &  M.  58,  and  the  eighteenth  instruction 
for  plaintiff,  p.  26. 

And  especially  is  this  so  under  the  pleading  act  of  1850,  sec. 
15,  where  it  is  said  "  that  in  every  stage  of  action  the  court  shall 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights  of  the  adverse  x>arty. 
And  no  judgment  shall  be  reversed  or  affected  by  reason  of  suoh 
error  or  defect. 
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Nor  is  the  case  before  hb  affected  by  the  deeisioii  in  the 
of  Masters  t.  Dunn,  30  Miss.  264,  where  it  is  held  that  if ,  at  the 
time  a  joint  canse  of  action  accmes  to  sevetal  plaintiffs,  all  of 
them  be  nnder  a  disability  to  sue,  the  statate  of  limitations 
-will  not  commence  running  nniil  the  diaabiliiy  be  remoTed 
from  all. 

This  decision  was  made  in  an  action  of  detinue  for  a  slaye, 
«nd  only  declares  that  the  plaintiffs  below  (Dnnn  et  al.)  are 
within  the  saving  of  the  act  of  limitations  of  1822,  not  repealed  by 
the  act  of  1844,  as  decided  in  While  v.  Johnson,  23  Miss.  68, 
and  Simmons  ▼.  FickeU,  24  Id.  467.  That  clause  of  the  statute 
does  not  embrace  the  action  of  ejectment;  and  hence  this  case 
is  not  within  its  operation,  or  the  principle  of  the  decision 
founded  on  it. 

We  think,  therefore,  there  was  no  such  error  in  this  instruc- 
tion, or  in  the  yerdict  which  is  in  accordance  with  it,  as  would 
authorize  the  interposition  of  this  court. 

Let  the  judgment  be  affirmed,  each  party  paying  half  the 
costs. 

On  Death  or  Ahoestob,  Titlb  to  his  Rkal  Estate  Vests  Imxediatelt 
nr  his  Heibs,  and  can  only  be  divested  by  their  own  act  or  by  the  judgment 
of  a  competent  ooart  in  due  course  of  law:  IloUman  v.  Bennett,  44  Mias.  327r 
Harrington  ▼.  Wqfard,  46  Id.  45;  Hargrove  v.  j^ouixii,  60  Id.  107;  Moort  v. 
Wart^  51  Id.  211,  all  citing  the  principal  case;  see  also  Beckett  t.  Selover^  63 
Am.  Dec.  237,  note  256. 

Pbobate  Covbt  camkot  Order  Sale  ot  Real  Estate  onless  everything 
necessary  to  gire  it  jarisdiction  of  the  person  and  of  the  sabjeot-matter 
i^>pearB  upon  its  records:  See  WyaU's  AdnCr  v.  Rambo,  68  Am.  Deo.  89,  note 
100,  where  other  cases  are  collected.  An  administrator's  sale  without  notice 
to  the  heirs  is  void:  Beckett  v.  Selover,  Id.  237,  note  256.  The  record  must 
show  that  process  had  been  issued  and  served  upon  all  the  parties  to  be 
affected  by  a  decree  of  the  probate  court  authorising  the  sale  of  a  decedent's 
real  estate:  Martin  v.  Williams,  42  Miss.  219,  citing  the  principal  case. 
Such  a  decree  is  void  when  there  is  an  entire  absence  of  summons  to  the  par- 
ties required  to  be  notified:  Stampley  v.  King,  51  Id.  731,  citing  the  principal 
case.  But  the  recitals  in  decrees  of  probate  courts  are  at  least  prima  facie 
evidence  of  due  and  legal  notice:  Monk  v.  HonUy  38  Id.  103,  also  citing  the 
principal  case. 

Probate  Coubits,  whether  of  General  or  Limited  Jcrisdiction:  See 
Wyai^e  AdnCr  v.  Rambo,  68  Am.  Deo.  89,  note  101,  where  other  cases  are 
collected;  8oye  v.  MeCallister,  67  Id.  689,  note  692;  Alexander's  Heirs  v. 
Maverick,  Id.  693;  DooUttle  v.  Holton,  Id.  745,  note  748.  After  the  fact  of 
the  jurisdiction  of  the  probate  court  is  established  by  the  record,  over  the 
sobject-matter  and  the  person,  then  all  the  presumptions  arise  in  favor  of  its 
Jurisdiction  that  inherently  belong  to  and  are  applied  to  oourts  of  original 
and  general  juzisdiotion:  Seott  v.  Porter,  44  Miw.  366,  citing  the  prindpsl 
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Ko  pRBOicraoir  Przvazu  ts  Fatob  or  JuBiSDXonoir  or  Ixwesoxol. 
CouKB:  See  Marrow  t.  IfeecE,  66  Am.  Deo.  122,  note  137,  where  the  priori 
CMOS  in  thia  series  are  ooUected. 

OOPABOSlf AST  AND  EbTATSB    IN  GOMMOV  ABS    EeOABDXD  A8    DfTTEBBinr 

in  MsryUnd:  See  Oilpin  ▼.  HolUngsworth,  66  Am.  Deo.  737;  and  it  seem*- 
in  Pennsylvania:  See  PatUrton  ▼.  Lanningt  36  Id.  154. 

Statute  or  LmrrATioNS  mat  Run  against  Onb  Co-tenant  and  not  against, 
others  who  are  within  the  saving  chuises  of  the  statate:  McPkxriand  v.  Stontf 
44  Am.  Dee.  325,  note  328,  where  other  cases  are  collected;  Saunders  ▼• 
8aiimder»^  49  Miss.  330,  citing  the  principal  case;  SawU  ▼.  Kennedy^  58  Am, 
Dec  289. 

The  fbingipai.  ga8E  d  oitxd  in  HatUtB  t.  N€al,  44  Miss.  229,  and  fTor- 
rmgkm  ▼.  Wqfard^  46  Id.  45,  to  the  point  that  the  power  of  the  probate  court 
to  deal  with  the  nal  estate  of  deoedents  is  conferred  by  statate,  and  not  hy 
tile  wiwit  twtiion 
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Slate  Chaboed  with  HomoiDs  or  his  Masteb  ob  Otebseeb  oaimot 
show,  in  defense,  the  violent  and  cmel  character  of  the  master  or  over- 
seer in  the  government  of  his  slaves,  nor  specific  acts  of  severity  and 
cruelty  committed  by  him. 

To  Make  Homicide  Justitiablb  on  Ground  or  SBLr-DsrENSS,  the  danger 
moat  be  either  actual,  present,  and  urgent,  or  the  homicide  must  be  com- 
mitted under  such  circumstances  as  afford  reasonable  ground  to  the 
accused  to  apprehend  a  design  to  commit  a  felony,  or  to  do  him  some 
great  bodily  harm,  and  that  there  is  imminent  danger  of  such  design 
being  accomplished. 

Mbbe  Feab,  Apfkbhension,  ob  BEUEr,  howeyee  Sinobbelt  £nte»- 
TAINBD  by  one  man,  that  another  designs  to  kill  him,  will  not  justify 
the  former  in  slaying  the  latter,  where  the  danger  is  neither  real  nor 
urgent. 

It  u  Ebbob  roB  Court  to  Charge  Jury  ufon  Weight  or  Eyidence, 
or  to  assume  in  its  charge  that  any  material  fact  is  proved;  but  the  ap- 
pellate court  will  not  reverse  a  judgment  on  the  ground  that  such 
assumption  was  erroneously  made,  when  the  fact  assumed  as  proved  was 
so  clearly  established  by  the  evidence  that  there  was  no  room  for  the 
jury  to  doubt  concerning  it. 

EviDENCB  or  Good  Chabaoter  or  Accused  ought  Always  to  be  Sub- 
mitted TO  Jury  with  the  other  facts  and  circumstances  of  the  case. 
No  precise  or  definite  rule  has  been  laid  down  by  which  to  determine  the 
weight  to  which  such  evidence  is  entitled  in  prosecutions  for  homicide; 
but  it  would  be  going  a  long  way  too  far  to  lay  it  down  as  a  fixed  rule 
that  proof  of  good  character  is  sufficient  to  raise  a  reasonable  doubt  in 
the  minds  of  the  jury,  when,  excluding  such  proof,  the  evidence  is  sof* 
fident  to  satisfy  them  of  the  guilt  of  the  accused. 

Ihdiotment  for  murder.    The  facts  are  stated  in  the  opinioiu 
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Sale  and  Phdan,  for  the  plaiutiff  in  enor. 
T.  J.  Wharton^  aUomey-general,  for  the  state. 

By  Court,  Smeeh,  O.  J.  The  plaintiff  in  eiror  ma  indicted 
and  tiled  for  the  mnrder  of  one  William  G.  Ford,  and  con* 
'vieted.  A  motion  was  made  in  the  court  below  to  set  aside  the 
Terdict,  and  for  a  new  trial,  which  was  overruled;  whereupon 
ffae  defendant  excepted,  and  has  brought  the  cause  before  us  bj 
writ  of  enor.  The  bill  of  exceptions  taken  to  the  judgment  on 
flie  motion  for  a  new  trial  contains  the  evidence  an  the  cause^ 
and  presents  the  grounds  of  enor  relied  on  for  a  rerersal  of  the 
jnd^pcnent. 

A  detailed  statement  of  the  evidence  is  unneceasa^,  as  it  will 
be  quite  sufficient  to  refer  to  only  such  parts  of  it  as  may  be 
leqnisite  to  a  proper  comprehension  of  the  questions  raised  bj 
the  assignment  of  enors  and  discussed  by  counsel. 

1.  The  first  exception  relates  to  the  exclusion  of  certain 
evidence  offered  by  the  prisoner. 

The  deceased  was,  at  the  time  of  the  alleged  homicide,  the 
overseer  of  one  John  A.  Walker,  and  as  such  had  under  his 
control  and  management  the  accused,  who  was  a  slave  and  the 
properiy  of  the  said  Walker.  The  commission  of  the  homicide 
by  the  prisoner,  and  the  facts  and  circumstances  immediately 
attending  the  perpetration  of  the  deed,  are  distinctly  proved. 
The  testimony  of  Mrs.  Ford,  the  only  witness,  as  it  appears 
from  the  record,  who  was  present  at  the  killing,  shows  very 
elearly  that  the  prisoner,  when  he  slew  the  deceased,  was  in  no 
preeent  danger,  either  real  or  apparent;  and  that  there  was  not 
reasonable  ground  to  apprehend  that  the  deceased  meditated 
taking  the  life  of  the  accused,  or  designed  to  do  him  some  great 
bodily  harm,  and  there  was  imminent  danger  of  such  design 
being  accomplished. 

On  this  state  of  evidence,  the  prisoner  offered  to  prove  the 
general  management  of  the  deceased  on  the  plantation  where 
he  was  the  overseer,  **  with  reference  to  violence  and  cruelty;" 
and  also  to  prove  "  specific  acts  of  unmerciful  severity  "  com* 
mitted  by  him  while  acting  as  such  overseer,  which  had  come 
to  the  knowledge  of  the  witness  subsequently  to  the  killing. 
This  evidence  was  excluded,  and  the  prisoner  excepted.  And 
this  ruling  of  the  court  is  assigned  for  error. 

In  the  estimation  of  the  law,  to  murder  the  most  wicked  is 
aa  great  a  crime  as  to  murder  the  best  and  most  innocent  of  the 
bnman  species.     Hence,  as  a  general  rule,  it  is  held  by  all  the 


64  Weslet  v.  State.  [Mies. 

courts  that  on  the  trial  of  an  indictment  for  homicide,  evidence 
to  proTc  that  the  deceased  -wsa  well  known  and  understood,  as 
well  bj  the  accused  as  others,  to  be  a  quarrelsome,  yindictive* 
and  dangerous  man,  is  inadmissible.  When,  however,  the  char- 
acter of  the  deceased  is  involved  in  the  res  gestcs,  evidence  in 
regard  to  it  may  be  introduced;  as  when  it  is  shown  that  the 
accused  had  reasonable  ground  to  apprehend  immediate  danger 
to  his  life  from  the  deceased,  the  character  of  the  deceased,  in 
connection  with  previous  threats,  etc. ,  may  be  given  in  evidence 
as  explanatory  of  the  motives  upon  the  defendant's  action: 
"Whart.  Crim.  L.,  sec.  641, 

The  courts  in  North  Carolina,  in  Alabama  and  Tennessee, 
while  acknowledging  the  general  doctrine  as  above  stated,  have 
gone  a  step  further,  and  hold  that  where  the  homicide  has  been 
committed  under  such  circumstances  as  to  create  a  doubt  as  to 
the  character  of  the  offense,  the  general  character  of  the  de- 
ceased may  sometimes  be  given  in  evidence :  Slate  v.  Tackeli,  1 
Hawks,  210;  Wright  v.  State,  9  Yerg.  342;  Quesenberry  v.  State, 
S  Stew.  &  P.  315.  As  in  the  case  last  cited,  where  it  was  held 
that  '*  if  the  circumstances  of  the  killing  were  such  as  to  leave 
any  doubt  whether  the  defendant  had  not  been  more  actuated 
by  the  principle  of  self-defense  than  that  of  malice,  it  would  be 
proper  to  admit  any  testimony  calculated  to  illustrate  to  the  jury 
the  motive  by  which  he  had  been  actuated." 

The  principle  here  recognized  is  in  conflict  with  the  generally 
received  doctrine  on  the  subject,  which,  as  we  have  seen,  ex- 
cludes evidence  in  regard  to  the  general  character  of  the  de- 
ceased, except  when  it  is  involved  in  the  res  gestae.  But  without 
asserting  that  extreme  cases  might  not  be  presented  in  which 
evidence  of  the  general  vindictive,  revengeful,  and  dangerous 
character  of  the  party  slain  might  properly  be  allowed  to  go  to 
the  jury  as  explanatory  of  the  state  of  defense  in  which  the 
defendant  placed  himself,  although  not  strictly  a  part  of 
the  res  gestos,  if  the  question  here  presented  were  tested  by 
the  doctrine  laid  down  in  the  cases  cited,  it  seems  clear  that  the 
court  did  not  err  in  ruling  out  the  evidence.  For  here  there  is 
no  pretense  for  the  assumption  that  the  homicide  was  committed 
under  such  circumstance  as  to  create  a  doubt  as  to  the  charac- 
ter of  the  offense.  And  it  is  clear  that  the  reasons  upon  which 
the  rule  in  reference  to  the  admissibility  of  evidence  as  to  the 
general  character  of  the  deceased  is  founded  apply  with  greater 
force  where  it  is  sought  to  introduce  evidence  in  regard  to  spe- 
cific acts  of  the  deceased,  or  to  prove  the  general  tenor  of  his 
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eondoci  for  a  specified  time  and  in  relation  io  particular  sab* 
jecte. 

But  tiie  real  question  involved  in  tiie  exception  is  not  whetlier 
in  proeecution  for  murder  it  is  competent,  under  any  circum- 
fitancesy  for  the  defendant  to  prove  the  general  revengeful  and 
dangerous  character  of  the  deceased.  It  is  whether  the  genend 
management  of  slaves  on  a  plantation  by  the  deceased,  as  char- 
acterized by  violence  and  cruelty,  and  whether  specific  acti 
of  severity  and  cruelty  committed  by  him,  while  acting  in  the 
capacity  of  an  overseer,  may  be  proved  as  circumstances  going 
to  justiiy  a  homicide  by  a  slave,  committed  upon  him  while  aot> 
ing  as  such  overseer. 

Whether  considered  abstractly  or  in  reference  to  the  facta 
immediately  connected  with  the  killing  in  this  case,  it  is  mani- 
fest that  the  validity  of  this  position  rests  upon  the  doctrine,  not 
heretofore  announced  in  this  court,  that  in  an  indictment  for  a 
homicide  committed  by  a  slave  upon  his  master  or  overseer, 
the  violent  and  cruel  character  of  the  overseer  or  master  in  the 
government  of  his  slaves,  and  specific  acts  of  severity  and  cru- 
elty committed  by  such  overseer  or  master,  may  be  considered 
by  the  juiy  in  determining  the  guilt  or  innocence  of  the  accused, 
although  the  killing  may  be  proved  to  have  occurred  under  cir- 
cumstances which  show  that  the  party  charged  was  at  the  time 
in  no  present  danger,  real  or  apparent,  and  that  he  had  no  rea- 
sonable ground  for  apprehending  danger  to  life  or  limb  from 
the  deceased,  or  that  the  deceased  designed  to  take  his  life  or 
do  him  some  great  bodily  harm,  and  there  was  imminent  danger 
of  such  design  being  accomplished;  in  other  words,  that  a 
slave  charged  with  the  murder  of  his  master  or  overseer  may 
'excuse  or  justify  the  deed  upon  the  ground  that,  being  about  to 
be  chastised  by  his  master  or  overseer,  or  being  apprehensive 
Ihat  he  would  be  punished  for  some  real  or  imputed  delinquency, 
from  the  known  violent  and  cruel  character  of  the  deceased  in 
the  management  of  slaves,  and  from  the  fact  he  had  been 
guilty  of  particular  acts  of  great  cruelty  upon  other  slaves  under 
his  charge,  he  had  good  reason  to  apprehend,  and  in  fact  did 
believe,  that  some  great  bodily  harm  would  be  inflicted  upon 
him,  or  that  his  life  would  be  taken. 

It  ia  scarcely  necessary  to  say  that  this  proposition  is  utterly 
ontenable.  It  lays  down  a  rulo  which,  if  recognized  by  the 
•courts,  would  produce  the  most  disastrous  consequences.  If 
4he  slave,  when  he  is  about  to  be  chastised,  or  has  just  reason 
to  apprehend  that  he  will  be  subjected  to  cruel  and  unmerited 
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punishment,  be  informed  that,  in  order  to  escape,  he  may  inno-> 
centlj  slay  his  master  or  overseer,  if  he  really  belieres  that,  hy 
the  apprehended  punishment,  his  o^en  life  will  be  taken  ot 
greatly  endangered;  and  that  to  make  good  his  defense  in  & 
court  of  justice,  it  will  be  sufficient  to  prove  the  general  violent 
and  cruel  conduct  of  the  deceased  in  the  government  of  slaves — 
the  slave  population  of  the  state  will  be  incited  to  insubordina- 
tion and  murder,  and  the  life  of  the  master  exposed  to  destmo- 
tion,  either  through  the  fears  or  by  the  malice  of  his  slaves. 

But  the  principle  contained  in  the  proposition,  when  applied 
to  homicides  committed  by  white  persons,  is  equally  untenable. 

To  make  a  homicide  justifiable  on  the  ground  of  self-defense,, 
the  danger  must  be  either  actual,  present,  and  urgent,  or  the- 
homicide  must  be  committed  under  such  circumstance  as  will 
afford  reasonable  ground  to  the  party  charged,  to  apprehend  a 
design  to  commit  a  felony,  or  to  do  him  some  great  bodily  harm^ 
and  that  there  is  imminent  danger  of  such  design  being  accom- 
plished: Rev.  Code,  601,  sec.  34.  Hence  the  mere  fear,  appre- 
hension, or  belief,  however  ^sincerely  entertained  by  one  man,, 
that  another  designs  to  take  his  life,  will  not  excuse  or  justify 
the  killing  of  the  latter  by  the  former.  Where  the  danger  ia 
neither  real  nor  urgent  to  render  a  homicide  excusable  or  justi- 
fiable within  the  meaning  of  the  law,  there  must,  at  the  least,  be- 
some  attempt  to  execute  the  apprehended  design;  or  there  must 
be  reasonable  ground  for  the  apprehension  that  such  design  will 
be  executed,  and  the  danger  of  its  accomplishment  imminent r 
State  V.  Scott,  4  Ired.  L.  409 1 42  Am.  Dec.  148) .  A  party  may  hav6> 
a  lively  apprehension  that  hi.s  life  is  in  danger,  and  believe  that 
the  ground  of  his  apprehension  is  just  and  reasonable;  but  if  he 
act  upon  them,  and  take  the  life  of  a  human  being,  he  does  so 
at  his  peril.  He  is  not  the  final  judge,  whatever  his  apprehen- 
sion or  belief  may  have  been  of  the  reasonableness  of  the  grounda 
upon  which  he  acted.  That  is  a  question  which  the  juiy  alone- 
are  to  determine. 

2.  The  next  objection  applies  to  the  sixth  charge  granted  in 
behalf  of  the  state.  The  charge  is  in  these  words:  "  If  a  party ^ 
through  mere  fear  of  his  life,  there  being  no  real  or  apparent 
danger,  kill  another,  it  is  not  justifiable." 

In  the  argument  of  the*  exception  to  this  instruction,  it  waa. 
contended:  1.  That  the  charge  was  erroneous,  because  k  ad- 
mits or  assumes  that  the  homicide  in  question  was,  in  point 
of  fact,  committed  through  mere  fear;  and  2.  Because  it  deniea 
that  a  killing  through  mere  fear  in  iustifiable. 


Oct  1859]  Wesley  v.  State.  ffr 

If  oouiuiel  are  conect  in  their  oonstmction  of  tbe  charge,  it  is 
certainly  erroneoue,  bnt  not  for  the  reason  assigned. 

It  wonlil  have  been  error  if  the  court  had  said  to  tbe  jory.  The 
prisoner  on  trial  committed  the  alleged  offense  through  fear  ol 
his  life;  but  a  killing  from  mere  fear,  where  the  party  killing  is 
in  no  danger,  either  real  or  apparent,  is  murder;  in  other  words, 
a  homicide,  where  the  party  killing  is  in  no  danger,  actual  or 
real,  and  has  no  reason  to  apprehend  danger,  is  murder.  An  in- 
struction bearing  such  a  construction  would  be  something  mors 
ilian  a  charge  upon  the  weight  of  evidence.  It  would,  in  effect, 
be  a  command  to  the  jury  to  convict  the  prisoner. 

Such,  however,  is  certainly  not  the  proper  construction  ol 
the  charge.  It  lays  down  a  principle  of  law  for  the  guidance 
of  the  jury  in  the  most  abstract  form,  leaving  them  perfectly 
free  to  weigh  the  evidence,  and  to  determine  whether  or  not  the 
homicide  was  committed  through  mere  fear  of  life.  There  is, 
hrace,  no  objection  to  the  charge,  unless  the  position  be  tenable 
diat  a  killing  through  fear  or  apprehension  that  the  party's  life 
IB  in  danger,  where,  in  point  of  fact,  there  was  no  real  or  actual 
danger,  and  no  reason  to  apprehend  any,  is  justifiable. 

"What  we  have  said  in  reference  to  the  first  assignment  ol 
errors  is  a  sufficient  answer  to  this  objection. 

3.  The  next  error  assigned  is,  that  the  court  erred  in  giving 
the  fourteenth  instruction  requested  by  the  district  attorney, 
which  is  in  these  words:  '*  That  whether  the  defendant,  at  the 
time  he  struck  the  blow,  intended  to  kill  the  deceased,  or  only 
intended  to  knock  him  down  to  effect  his  escape,  in  either  cose 
he  is  guilty  of  murder  if  he  used  such  means  as  were  calculated 
to  endanger  the  life  of  the  deceased,  or  to  do  him  some  great 
bodily  injury." 

The  objection  to  this  instruction  is  that  it  assumes,*as  proved, 
an  important  fact  in  tbe  case,  and  hence  is  a  charge  upon  the 
weight  of  evidence. 

It  is  the  peculiar  province  and  exclusive  right  of  the  jury  to 
weigh  the  evidence,  and  to  determine  the  facts  of  a  case  sub- 
mitted to  their  consideration.  And  the  law  is  careful  to  guard 
against  any  invasion  of  their  authority  by  the  court.  It  is 
hence  error  for  the  court  to  instruct  the  jury  as  to  tbe  weight 
of  the  evidence  before  them,  or  to  charge  that  any  fact  material 
to  the  issue  was  proved.  For  the  same  reason,  it  is  improper  for 
the  court  to  assume,  as  proved,  any  fact  involved  in  the  issue, 
and  make  such  assimiption  the  basis  of  an  instruction;  for  suck 
an  act  would,  in  effect,  be  a  charge  upon  the  weight  of  evidence. 
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But  it  is  not  for  every  error  committed  by  the  circuit  oourts,  in 
charging  or  in  refusing  to  charge  the  jury,  that  this  court  wUl 
reverse.  It  is  only  after  an  examination  of  the  whole  record, 
and  when  it  appears  that  the  party  complaining  has  either  been 
injured  or  may  have  been  injured  by  an  erroneous  instructLon, 
that  this  court  will  interpose  and  correct  the  error. 

In  the  case  before  us,  the  fact  that  the  blow  was  given  by  the 
defendant,  which  caused  the  death  of  the  deceased,  was  clearly 
and  distinctly  proved.  Not  a  particle  of  evidence  was  offered 
which  raised  the  slightest  doubt  as  to  the  hand  which  dealt  the 
fatal  blow.  It  was  certainly  not  a  controverted  fact,  or  one  about 
which  it  was  possible  for  the  jury  to  doubt.  Under  these  cir- 
cumstances, it  cannot  be  asserted  that  the  jury  were  misled;  and 
therefore,  that  the  defendant  was  injured  by  the  instruction. 
Oa  the  contrary,  it  may  with  certainty  be  affirmed,  that,  in 
respect  to  the  agent  in  the  homicide,  the  jury  were  not  and 
could  not  have  been  influenced  by  the  instruction.  Such  being 
the  case,  it  would  be  to  defeat,  instead  of  promoting,  the  true 
purpose  of  the  law  to  set  aside  the  verdict  for  this  cause. 

4.  The  court,  in  behalf  of  the  prisoner,  was  requested  to 
instruct  the  jury  that  "  the  character  of  the  accused,  if  proof 
has  been  made  upon  the  point,  is  as  much  a  fact  for  the  con- 
sideration of  the  jury  as  any  other  fact  in  the  case;  and  if  the 
jury  should  have  been  satisfied  of  his  guilt,  if  no  proof  had  been 
made  of  the  character  of  the  prisoner,  yet  if  it  has  been  proved 
that  the  prisoner  was  an  obedient,  peaceable,  and  submissive 
slave  up  to  the  time  of  his  alleged  offense,  the  proof  of  such  a 
character  may,  of  itself,  be  sufficient  to  raise  a  reasonable  doubt 
of  his  guilt,  of  which  the  jury  are  the  judges." 

This  charge  was  refused,  and  the  following  instruction  was 
given  in  lieu  of  it:  '*  That  the  character  of  the  prisoner,  if  proof 
has  been  made  on  the  point,  was  as  much  a  fact  for  the  con- 
sideration of  the  jury  as  any  other  fact  in  the  case;  but  no 
character,  however  good,  is  sufficient  to  authorize  the  jury  to 
find  the  prisoner  not  guilty,  if  the  proof  is  otherwise  clear 
and  satisfactory  that  the  defendant  is  guilty  as  charged." 

The  refusal  of  the  court  to  give  the  former,  and  the  giving  of 
the  latter,  is  next  assigned  for  error 

We  perceive  no  objection  to  the  substituted  charge  of  which 
the  prisoner  had  a  right  to  complain.  And  the  instructi&a 
asked  for  him,  we  think,  was  properly  withheld. 

No  precise  or  definite  rule  has  been  laid  down  by  which  to 
determine  the  weight  to  which,  in  prosecutions  of  this  char- 
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aeter,  eYidenee  of  the  good  chancier  of  the  accufled  is  entitled. 
"  Jmies/'  Bays  Sr  William  Russell,  ''  have  been  genendlj  told 
that  where  the  facts  proved  are  sofficient  to  satisfy  their  minds  of 
the  guilt  of  the  party,  character,  howerer  excellent,  is  no  sabject 
for  their  consideration;  but  when  they  entertain  any  doubt  as  to 
the  guilt  of  the  party,  they  may  properly  turn  their  attention  to 
the  good  character  which  he  has  received.  It  is,  however,  sub- 
mitted that  the  good  character  of  the  party  accused,  when  satis* 
factorily  established  by  competent  witnesses,  is  an  ingredient 
which  ought  always  to  be  submitted  to  the  jury  with  the  other 
facts  and  circumstances  of  the  case: "  2  Bussell  on  Crimes,  785. 
This  view  of  the  subject  is  sanctioned  by  high  authority:  Whart. 
Crim.  li. ,  sec.  641.  And  perhaps  it  is  the  better  course  in  no  case 
to  withdraw  from  the  consideration  of  the  jury  the  evidence  in  re- 
gard to  the  good  character  of  the  accused.  But  while  the  good 
character  of  the  accused  is  an  ingredient  which  may  be  submitted 
to  the  jtuy ,  it  would  be  going  a  great  way  too  far  to  lay  it  down 
as  a  fixed  rule  that  proof  of  good  character  is  sufficient  to  raise 
a  reasonable  doubt  in  the  minds  of  the  jury  when,  excluding 
sa<^  proof,  the  evidence  is  sufficient  to  satisfy  them  of  the  guilt 
of  the  accused.  This  is  the  principle  contained  in  the  instruc- 
tion, and  for  that  reason,  there  was  no  error  in  refusing  it. 

5.  The  fifth  and  last  exception  is,  that  the  motion  for  a  neir 
trial  was  improperly  overruled. 

The  only  question  raised  under  this  assignment  is  whether  or 
not  the  evidence  was  sufficient  to  warrant  the  finding  of  the  jury. 
And  it  is  only  necessaiy  to  say,  without  going  into  a  minute 
examination  and  comparison  of  the  testimony,  that  it  was  amply 
sufficient  to  sustain  the  verdict. 

Judgment  affirmed.  

BvTDXifCS  OF  Characteb  or  Dbobasxd^  when  ftdmianbU  upon  question 
of  justificatioD  of  homicide:  See  Ihikea  t.  Staie,  71  Am.  Dec.  370,  note  381, 
where  other  cases  are  collected,  fividence  of  the  character  of  the  deceased 
is  admissible  where  it  is  inseparable  from  the  homicide,  or  a  part  of  the  rea 
ffe&tm:  Chase  ▼.  State,  46  Miss.  707,  citing  the  principal  case. 

HOMICIDS,  WHEN  JUSTITIABLS  ON   GROUND   OF  SeLF-DKFKNSB,  AND  WHEN 

hot:  See  Duiea  v.  State,  71  Am.  Dec.  370,  note  380;  Teal  v.  Slate,  68  Id.  482, 
note  486»  where  other  cases  are  collected.  The  law  accepts  no  excuse  for  the 
destmction  of  humsn  life  on  the  plea  of  self-defense,  except  that  the  death 
of  the  slayer's  adversary  was  necessary,  or  apparently  so,  to  save  his  own  life 
or  his  person  from  great  bodily  injary,  and  that  there  was  imminent  danger  of 
aacb  design  being  accomplished:  Evana  ▼.  Stale,  44  Miss.  774;  Harris  v.  StcUe, 
47  Id.  327;  Johnson  v.  State,  54  Id.  434;  ScoU  v.  State,  56  Id.  290,  all  citing 
the  principal  case.  'Jlere  fear,  or  apprehension,  or  belief,  howerer  sincerely 
sB&tertaiDed  by  the  slayer,  will  not  protect  him  in  acting  npon  it.    The  appre- 
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ft.nsion  most  hare  been  a  reaeonable  one,  created  by  the  cxrcomstanceB  mat* 
ruanding  him:  Kendrick  v.  StaU,  55  Id.  446,  citing  the  principal  case.  And 
the  danger  mast  be  present,  active,  and  apparently  imminent  to  create  ih* 
reasonable  belief  of  danger:  Jejkraon  v.  State,  52  Id.  771,  citing  the  princi- 
pal case.  A  panoii  may  believe  his  life  in  danger,  and  that  his  apprehension 
is  jast  and  reasonable;  but  if  he  acts  upon  it  and  takes  the  life  of  another, 
be  does  so  at  his  peril.  He  is  not  the  final  judge:  Evans  v.  Slate^  44  Id.  777, 
also  citing  the  principal  case.  The  fears  of  a  coward  do  not  justify  homicide: 
Te4jU  V.  Slafe,  68  Am.  Dec.  482. 

HoMiciDK  TO  Prevent  Commission  of  Crime:  See  Mitchell  r.  State^  68 
Am.  Dec.  493,  note  501,  where  other  cases  are  collected. 

Evidence  of  Gtood  Character  of  Aooured  Indicted  for  Homigids: 
See  Commotttoealth  v.  WebOer,  52  Am.  Deo.  711,  note  738,  where  other  cases 
are  collected.  Evidence  of  the  good  character  of  the  prisoner  is  not  saffi- 
cient  to  authorize  the  jury  to  find  him  not  guilty,  if  the  proof  is  otherwise 
clear  and  satisfactory  that  he  is  guilty  as  charged:  Coleman  v.  Stale,  59  Miaa. 
490,  citing  the  principal  case. 

The  principal  case  is  cited  in  WUkinwn  v.  Cook,  44  Miss.  373,  and  in 
J/^ad  T.  State,  Id.  752,  to  the  point  that  a  verdict  according  to  the  law  and 
Justice  of  the  case  will  not  be  disturbed,  although  the  instmctiona  given  to 
4he  jury  be  erroneous. 


Hendebsok  v.  Thornton. 

[87  Mx88xs«nppi.  4i6.] 

Accommodation  Acoeftor  of  Bill   of  Exchange   does  not  Bboo; 
Creditor  of  Drawer,  until  he  has  actually  paid  the  bill. 

Party  to  be  Entitled  to  Attachment  must  have  Present  Subsisting 
Debt  against  tlie  person  whose  property  he  attaches,  and  therefore  aa 
accommodation  acceptor  of  a  bill  of  exchange  is  not  entitled  to  an  attach- 
ment against  the  drawer  until  after  payment  of  the  bill  by  him. 

Court  of  Equity  may,  at  Sun  of  Creditor,  Annul  Judgment  in  At- 
tachment rendered  against  his  debtor  in  favor  of  a  plaintiff  who  was  nol 
a  creditor  at  the  time  the  attachment  issued,  where  the  debtor's  prop- 
erty is  not  sufficient  to  satisfy  that  and  the  attachments  of  other  credi* 
tors  founded  on  valid  debts  then  subsisting. 

Bill  in  equity.     The  opinion  states  the  case. 

F.  M.  JRogers  and  L.  E,  Houston,  for  the  plain tifb  in  enor. 

R,  0.  Reynolds^  and  Dowd  and  Sykes^  for  the  defendants  in 
•rror. 

By  Court,  Handt.  J.  This  bill  was  filed  by  the  defendants 
in  error,  for  the  purpose  of  enjoining  the  payment  of  a  fund  in 
the  hands  of  the  sheriff  of  Monroe,  the  proceeds  of  the  sale  of 
property  levied  upon  under  attachments  issued  by  the  plaintiffs 
in  error,  and  also  by  the  defendants  in  error,  against  one  Brown, 
upon  which  judgments  were  rendered  and  executions  issued, 
and  the  property  sold;  the  object  of  the  bill  being  to  prevent 
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the  payment  of  the  proceeds  of  the  sale  to  the  judgment  of  the 
plaintifEs  in  error^  and  to  have  the  money  applied  to  the  judg* 
ments  of  the  defendants  in  error. 

The  bill  states  in  substance  that  the  attachment  of  the  plain- 
tiffs in  error  was  issued  on  the  ninth  of  Januaiy,  1858»  and  levied 
on  the  eleYcnth  day  of  the  same  month,  and  that  the  aeyeral 
attachments  of  the  defendants  in  error  were  issued  on  the 
twelfth,  and  levied  on  that  day  and  on  the  thirteenth  day  of  the 
same  month,  on  the  same  property  levied  on  under  the  attach- 
ment of  the  plaintiffs  in  error;  and  that  judgments  upon  all  the 
attachments  were  rendered  on  the  twenty-sixth  of  June,  1858; 
that  executions  issued  upon  all  the  judgments  upon  which  the 
laonej  in  controversy  was  made  by  the  sheriff,  the  amount  being 
insufficient  to  satisfy  the  judgment  of  the  plaintiffs  in  enor,  to 
"whose  execution  the  sheriff  was  about  to  apply  the  money, 
whereby  the  judgments  of  the  defendants  would  remain  wholly 
unsatisfied,  their  debtor,  Brown,  being  wholly  insolvent.     The 
bill  then  charges  that  the  attachment  and  judgment  of  the  plain- 
tiffs in  error  are  void  and  fraudulent,  because  it  vms  founded  on 
a  bill  of  exchange  drawn  by  Brown  and  accepted  by  the  plain- 
tiffs in  error,  which  did  not  become  due  until  the  fifteenth  of 
February,  1858,  more  than  a  month  after  the  suing  out  of  theii 
attachment;  and  that  the  plaintifEB  in  error  were«  at  the  maturity 
of  the  bill,  and  before,  under  suspension  of  payment  as  commis- 
sion merchants  in  New  Orleans,  and  that  there  was  then  pending 
an  attachment  in  chancery  for  the  same  debt  as  that  upon  which 
the  present  attachment  of  the  plaintiffs  in  error  is  founded. 

To  this  bill  the  plaintiffs  in  error  demurred,  assigning  various 
grounds  of  demurrer;  which  being  overruled,  they  answered, 
denying  the  fraud  charged,  or  that  there  was  an  attachment 
pending  in  chancery  for  the  same  cause  of  action;  admitting 
that  their  acceptance  was  not  due  until  the  fifteenth  of  Febru- 
ary, 1858,  but  that  being  an  accommodation  acceptance,  they 
became  the  creditors  of  the  drawer  from  the  date  of  the  accept- 
ance, and  upon  its  being  put  into  circulation;  and  alleging  that 
they  paid  the  acceptance  at  its  maturity. 

Upon  the  final  hearing  on  the  pleadings  and  proofs,  the  de- 
cree being  for  the  complainants,  the  case  is  brought  here. 

In  support  of  the  demurrer,  it  is  contended  that,  as  the  bill 
does  not  show  that  the  acceptance  had  not  been  paid  at  the  time 
the  attachment  of  the  plaintiffs  in  error  was  issued,  the  attach- 
ment is  not  shown  to  have  been  invalid,  because  the  accommo- 
dation acceptors  had  the  right  to  pay  the  bill  before  maturity^ 
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imd  thereapon  to  pursne  their  remedy  against  the  drawer.  But 
if  it  be  conoeded  that  plaintiffs  in  error  had  this  right,  it  cannot 
be  presumed,  in  the  absence  of  all  proof  upon  the  point,  that  the  j 
had  paid  the  bill  before  maturity;  but  the  presumption  would 
be  to  thecontraiy;  and  this  is  much  strengthened  by  the  fact 
alleged  in  the  bill,  that  they  were  in  a  state  of  suspension  of 
payment  at  and  before  the  maturity  of  the  bill. 

Considering  the  case,  then,  as  it  is  presented  by  the  bill,  an- 
swer, and  proofs,  it  appears  that  the  acceptance  was  not  paid 
by  the  plainti£fs  in  error  until  its  maturity,  which  was  more 
than  a  month  after  their  attachment  was  issued;  and  the  ques- 
tion  is.  Is  this  such  a  fraud  upon  the  rights  of  the  defendants 
in  error,  who  were  then  creditors  of  the  debtor,  and  having 
debts  due,  as  would  postpone  the  right  of  the  former  under 
their  attachment  to  the  attachments  of  the  latter?  And  we  are 
of  opinion  that  it  is. 

In  order  to  entitle  a  pariy  to  an  attachment,  it  is  absolutely 
necessary  that  he  should  have  a  subsisting  debt  against  the 
party  whose  property  he  attaches.  This  is  required,  not  only 
with  reference  to  the  rights  of  the  debtor,  but  it  is  a  matter 
in  which  other  creditors  of  the  debtor  are  concerned.  The 
debtor's  property  is  responsible  for  the  debts  which  he  owes  at 
the  time  of  issuing  attachments  against  him;  and  the  creditors 
then  having  debts  have  the  right  to  have  it  applied  to  the  pay- 
ment of  their  debts.  It  would  be  absurd  to  suppose  that  per- 
sons not  then  creditors  had  any  such  right  at  that  time.  If, 
then,  a  party  who  is  not  then  a  creditor,  but  is  shown  only  to 
have  become  so  afterwards,  asserts  his  claim  as  a  present  cred- 
itor, and  issues  his  attachment  against  the  debtor's  property, 
which  is  not  sufficient  to  pay  that  and  the  attachments  of  other 
creditors  founded  on  valid  debts  then  subsisting,  it  is  plain  that 
his  claim  would  be  a  fraud  in  law,  and  operate  to  the  injury  of 
the  other  creditors,  if  his  attachment  was  prior  in  time  to  those 
of  the  other  creditors.  It  would  be  to  deprive  them  of  the 
right  which  they  had  by  law  to  have  their  debtor's  property  ap- 
plied to  their  debts,  by  appropriating  it  to  his  debt,  when  he 
had  no  legal  right  to  do  so. 

How,  then,  is  this  to  be  prevented,  if  such  a  ^psxtj  issue  the 
first  attachment,  and  before  he  is  in  law  a  debtor?  Othei 
attaching  creditors  might  not  know  of  the  invalidity  of  his 
claim,  and  it  is  questionable  whether  they  would  be  heard  to 
make  the  defense  against  his  attachment.  Their  rights  cannot 
be  made  to  depend  upon  the  action  of  the  defendant  to  be 
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taken,  and  which  would  operate  to  their  benefit  and  protection. 
Thej  most  therefore  haTe  the  right  to  protect  themselyes  bj 
appropriate  legal  atepe,  to  be  taken  by  them,  either  by  motion 
in  the  court  where  the  attachments  were  pending,  and  whilst 
the  proceeds  of  them  are  under  the  power  of  that  court,  if  the 
endence  necessary  to  the  assertion  of  their  rights  be  available 
in  that  court,  or  by  going  into  equity:  Waiher  t.  Boberis^  4 
Bich.  L.  662.  For  it  is  clearly  within  the  power  of  a  court  of 
equity  to  set  aside  a  fraudulent  judgment  at  the  instance  of  any 
parfy  who  is  directly  injured  by  the  fraud. 

Upon  this  view,  the  decree  awarding  the  proceeds  of  the  sale 
nnder  the  attachments  to  the  defendajits  in  error  was  correct^ 
and  it  is  affirmed.  

In  panrcEPAL  case  is  gitsd  in  Lcmgkridge  ▼.  Bcfwlamd^  02  liiHC  6M,  ta 
the  point  that  a  surety  beoomea  a  creditor  from  the  time  when  he  makea 
ptyment  In  Howard  v.  Prothmar,  57  Id.  249,  to  the  point  th*t  a  court  of 
equity  has  jariadiction  to  entertain  a  bill  Gled  by  junior  crediton,  for  the 
porpoaa  of  vacating  a  judgment  in  favor  of  a  creditor  who  had  no  right  to 
mke  an  attaehmeot;  and  in  /ones  v.  Moodiy^  59  Id.  328,  to  the  pmnt  that 
the  groond  upon  which  a  junior  attaching  creditor  may  procure  the  Taoation 
of  a  Mni»r  attachment  improperly  made,  it  that  it  opeimtea  aa  a  fraud  upoa 


Jokes  v.  Fihoh. 

[ST  MlMlMfypl.  461.] 

OnnDm  ov  PntaoHS  BKnuED  ih  Ant  ScnNCB,  Tbads,  oa  Abv  abb  Aj>- 
miBniLK  or  EvmxvOB  upon  questioDB  relating  to  hii  buiineaa  or  calling. 

Wimn  flgTT.Tjm  IN  Masks  ani>  Chakactbbistigs  or  QavuiNS  Bank 
Bills,  from  long  experience  and  from  haying  studied  the  modes  by 
which  counterfeit  bank  bills  can  be  detected,  is  competent  to  testify  as  to 
ths  gaiuineness  of  a  bank  bill  shown  to  ana  examined  by  him,  although 
ha  does  not  know  the  signatures  of  the  president  or  cashier  of  the  bank. 

Aonoir  to  recover  the  amount  of  a  bank  note  alleged  to  be 
counterfeit     The  facts  are  stated  in  the  opinion. 

^'  A,  Oreen  and  F.  Anderson,  for  the  plaintiff  in  error. 

T.  J,  and  F.  A.  R.  Wharton,  and  J.  W.  Thompson,  for  the  de- 
fendant in  error. 

By  Court,  Handt,  J.  This  action  was  brought  by  the  defend* 
Ant  in  error  to  recover  of  the  plaintiff  in  error  the  amount  of  a 
Wnk  note  of  the  Bank  of  Hamburg,  South  Carolina,  which  the 
letter  had  passed  to  the  former  for  value,  and  which  was  alleged 
to  he  counterfeit. 
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The  only  question  presented  in  the  case  is  whether  the  teati- 
monj  of  one  Andrew  Brown,  jun.,  a  witness  introduced  in  be- 
half of  the  plaintiff  below,  was  admissible.  That  witness,  on 
being  produced  and  sworn,  was  asked  by  the  plaintiff  to  exam- 
ine the  bank  note  in  question  which  was  shown  to  him,  and  to 
state  whether  or  not  it  was  a  counterfeit.  On  objection  by  the 
defendant,  the  witness  was  first  interrogated  as  to  his  capacity, 
«kill,  and  experience  in  detecting  counterfeit  bank  notes,  and 
was  asked  to  state  whether  or  not  he  could  detect  counterfeit 
bank  notes;  to  which  he  replied  that  he  thought  he  could  detect 
such  as  were  counterfeit;  that  he  had  a  good  deal  of  experience 
in  detecting  counterfeit  bank  notes,  having  been  in  mercantile 
business,  having  been  frequently  called  on  by  the  public,  hav- 
ing a  knowledge  of  his  experience,  to  determine  the  genuine* 
ness  of  such  notes;  and  that  he  thought  he  was  able  to  determine 
by  inspection  whether  they  were  counterfeits  or  not;  that  he 
had  studied  and  learned  the  system  by  which  counterfeit  bank 
notes,  it  was  believed,  could  be  detected,  and  that  he  believed 
that  the  means  used  to  determine  the  question  enabled  him  to 
determine  with  certainty  in  all  cases  of  gross  counterfeits.  And 
thereupon  the  court  permitted  the  question  to  be  put  to  him  as 
first  proposed;  and  he  answered  that  he  had  experience  in  de- 
tecting counterfeit  bank  notes,  and  had  seen  many,  but  never 
one  on  the  Bank  of  Hamburg  before  this;  that  this  was  a  gross 
counterfeit,  of  which  fact  he  had  no  doubt.  Upon  being  asked 
whether  he  knew  the  signatures  of  the  president  and  cashier  of 
the  bank,  he  answered  that  he  did  not  know  either  of  them, 
and  had  never  seen  either  of  them.  He  further  stated  that  one 
of  the  evidences  relied  on  by  him  in  judging  of  such  notes  was 
that  in  genuine  bills  the  lines  or  marks  in  the  fine  work  were 
parallel  with  each  other.  To  the  admission  of  this  testimony, 
the  defendant  excepted. 

The  question  arising  upon  this  ruling  of  the  court  is,  not 
whether  a  witness  who  does  not  know  the  handwriting  of  a 
party  from  having  seen  him  write,  or  from  having  had  corre- 
spondence with  him,  but  is  acquainted  with  it  from  having  been 
familiar  with  his  signature,  which  was  treated  in  the  course  of 
business  as  genuine,  as  having  seen  many  bank  bills  which 
passed  as  genuine,  having  the  names  of  the  president  and 
cashier  upon  them,  which  thereby  became  well  known  to  the 
witness,  is  competent  to  prove  the  handwriting  of  such  party; 
but  whether  a  witness  who  is  skilled  in  the  marks  and  charac- 
teristics of  genuine  bank  bills,  from  long  experience  and  from 
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having  aiadied  the  modes  bj  which  counieif eii  famk  bills  caa 
be  detected,  is  competent  by  such  knowledge  and  skill  to  testify 
«d  to  the  genuineness  of  bank  bills  which  are  shown  to  and 
€xa[iiined  by  him.  For  this  is  the  sabstanoe  of  the  testimony 
admitted  in  this  case. 

It  is  a  genend  mle,  that  in  matters  of  science,  trade,  and  art, 
persons  of  skill  may  give  their  opinions  in  STidence  whenever 
the  question  is  materi^d  to  the  issue.  Medical  men  are  allowed 
to  state  their  opinions  about  a  particular  disease,  or  upon  qrmp- 
toms  presented  to  them;  ship-builders  about  the  seaworthiness 
of  a  ship;  an  artist  in  painting  or  music  about  matters  belong- 
ing to  their  respective  arts,  upon  the  maxim,  CuUibU  in  sua  arte 
perUo  credendum  est:  Broom's  Leg.  Max.  721,  722;  1  Stark.  Er., 
7ih  Am.  from  3d  Lond.  ed.,  69.  Upon  a  question  of  the  gen- 
uineness of  handwriting,  it  is  laid  down  that  a  witness  who,  from 
habit  and  practice,  has  acquired  experience  and  skill  in  judging 
of  handwriting  is  a  competent  witness  to  testify  to  his  belief 
that  a  particular  writing  is  in  an  imitative  style  and  forged,  al- 
though he  is  not  acquainted  with  the  handwriting  of  the  person 
who  is  allied  to  have  written  the  paper:  2  Phill.  Ev.,  Cowen 
and  Hill's  Notes,  4th  Am.  ed.,  603;  and  this  has  been  sano- 
tioned  in  many  cases.  Without  giving  our  approbation  to  the 
rule  to  the  extent  in  which  it  is  laid  dovm,  it  is  plain  that  such 
persons  of  skill  and  experience  in  judging  of  handwriting  are 
regarded  as  experts,  and  therefore  competent  to  testify  in  such 
matters;  and  this  has  been  held  in  many  cases:  Lyon  v.  Lyman, 
9  Ck)nu.  56;  Bess  v.  State,  5  Ohio,  7  [22  Am.  Dec.  767];  Stcde  v. 
TaU,  2  Bailey  L.  44,  46  [21  Am.  Dec.  608];  Norman  v.  WeUs,  17 
Wend.  161  et  seq.;  Moody  v.  Bowell,  17  Pick.  490  [28  Am.  Deo. 
317]. 

There  appears  to  be  much  stronger  reason  for  receiving  the 
opinions  of  persons  who  have  studied  and  are  skilled  in  the  art 
of  detecting  counterfeit.bank  bills,  involving,  as  it  does,  a  knowl- 
edge of  the  marks  and  devices  used  in  etching  and  engraving  such 
instruments,  and  the  system  upon  which  they  are  executed.  We 
can  well  conceive  that  the  rules  observed  by  regular  artisans  in 
engraving  such  instruments  may  be  such  as  to  enable  one  skilled 
in  them  to  detect  such  as  are  counterfeits  with  reasonable  cer- 
tainty; and  indeed,  such  skill  appears  to  bear  a  strong  analogy 
to  that  of  the  painter,  and  to  be  admissible  upon  the  same  rea- 
son. Besides  this,  a  witness  may  be  acquainted  with  the  pecu- 
liarities of  engraving  and  marks  from  the  face  of  genuine  bills 
of  a  particular  bank,  apart  from  the  signatures  of  the  oflScers, 
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and  thereby  be  enabled  the  more  certainly  to  apply  his  knowl- 
edge  of  the  general  rules  of  engraving  genuine  bills,  and  to  f  oni> 
a  correct  opinion  as  to  the  genuineness  of  a  bill.  These  means- 
of  knowledge  upon  the  subject  appear  to  be  amply  sufficient  to 
entitle  a  witness  possessed  of  them  to  testify  upon  the  question;, 
and  this  has  been  held  in  several  cases:  Peterborough  v.  Jaffray^ 
6  N.  H.  464;  XJmled  States  v.  EoUsclaw,  2  Hayw.  879;  S.  C,  1 
Brun.  Col.  Gas.  31;  Davis  v.  Masony  4  Pick.  156;  Moody  v. 
BoweU,  17  Id.  490  [28  Am.  Deo.  817]. 

We  therefore  think  that  the  testimony  of  the  witness  wa^ 
competent. 

Judgment  affirmed.  _^ 

Expert  Tbstimont:  See  PeopU  v.  Lambert^  72  Am.  Deo.  49;  DotUr  v* 
Brown^  71  Id.  153,  note  156;  Joyce  v.  Maine  Int.  Co.^  Id.  536,  DOte  638;  Per^ 
hhu  V.  Auguda  I,  dt  B,  Co.,  Id.  654,  note  662;  City  Council  qf  Montgomery  v. 
Oilmer,  70  Id.  562,  note  570;  Mulry  t.  Mohawk  V.  Ins.  Co.,  66  Id.  380,  note 
384;  Hammond  v.  WoodTnan,  Id.  219,  note  228,  where  this  subject  is  fully 
considered.  In  State  ▼.  Broum^  70  Id.  168,  it  was  decided  that  a  witness  i» 
not  competent  to  testify  to  the  genuineness  of  a  bank  note  who  has  never 
seen  a  genuine  note  of  that  bank,  but  whose  knowledge  of  its  notes  is  derived 
from  fac-similes  engraved  or  descriptions  printed  in  a  bank  reporter  or 
directory.  The  principal  case  is  cited  in  Caleb  t.  State,  39  Miss.  732,  to  the 
point  that  upon  questions  of  science,  skill,  or  trade,  and  others  of  the  like 
kind,  experts  may  be  permitted  to  give  their  opinions  in  evidence. 
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[37  KnsiHiPPX,  609.] 
AUTHOBITT  OV  AOIKT  TO  EZEOUTK  DSKD  FOB  HIS  PBINOIPAL  MAT  BX  PBS* 

BJJUWD  from  proof  that  the  principal  received  the  purchase-money,  and 
that  the  vendee  went  into  possession  under  the  deed,  which,  on  its  fsoe, 
purports  to  have  been  executed  by  such  agent,  and  has  held  such  posses- 
sion for  twenty  years. 

EjEOTMEirr.     The  opinion  states  the  case. 

T.  J.  Wharton,  and  White  and  Chalmers,  for  the  plaintiff  in 
error. 

W.  F.  Dowd,  and  Vance  and  Anderson^  for  the  defendant  in 
error. 

By  Court,  HAin>T,  J.  The  only  question  presented  in  this 
case  is  the  propriety  of  the  ruling  of  the  court  in  admittinf^  in 
evidence  the  deed  offered  by  the  defendant,  purporting  on  its 
face  to  be  executed  by  Thomas  Hunt»  by  his  attorney  in  fact, 
John  H.  Morgan. 

The  objection  taken  in  the  court  below  to  the  admission  of 
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this  deed,  and  beie  insisted  upon,  is  that  the  power  of  attorney 
which  conferred  the  authority  to  ezecate  it  was  not  produced, 
and  ia  not  shown  to  have  ever  been  in  existence.  For  the  pur* 
poae  of  obviating  this  objection,  it  was  first  proved  that  the 
power  of  attorney  could  not  be  found  after  diligent  search,  and 
was  not  in  the  possession  of  the  person  who  had  all  the  other 
title  papers  connected  with  the  title  to  the  land  which  was  con- 
Tejed  by  that  deed.  It  was  farther  in  eyidence  that  Morgan — 
who  sabsequently  to  the  execution  of  the  deed  acted  as  agent  of 
the  plaintiff  in  having  the  land  sold  at  sheriff's  sale  in  opposi- 
tion to  the  title  conyeyed  by  the  deed — admitted  that  the  power 
of  attorney  was  in  existence,  but  that  it  had  never  been  put 
on  record.  But  it  still  further  appears,  by  the  certificate  of 
the  justices  who  took  the  acknowledgment  to  the  deed,  that  the 
power  of  attorney  was  then  exhibited  to  them;  for  it  states  the 
appearance  before  them  of  Thomas  Hunt,  through  his  attorney 
in  fact,  John  H.  Morgan,  and  adds,  ''his  power  of  attorney 
appearing  valid."  In  addition  to  this,  the  testimony  of  the  two 
jostices  was  read,  tending  in  the  clearest  manner  to  show  that 
the  instrument  was  produced  before  them.  They  both  state 
that  they  never  would  have  made  this  recital  in  the  acknowledg- 
ment unless  the  power  of  attorney  had  been  produced  and 
examined  by  them;  and  Lucas,  one  of  them,  states,  in  corrobora- 
tion of  that  fact,  that  he  believed  that  Graham,  one  of  the 
grantees  in  the  deed,  looked  to  him  to  see  that  the  conveyance 
was  a  valid  one;  and  hence  the  requirement  of  the  production 
of  the  power,  and  the  recital  in  relation  to  it. 

This  testimony  very  clearly  establishes  the  existence  and  due 
execation  of  the  power  of  attorney  at  the  date  of  the  deed. 

But  the  testimony  of  William  Parks,  one  of  the  grantees,  is 
relied  on  to  establish  the  contrary  of  this.  That  witness  testi- 
fied that  he  was  present  when  the  deed  was  executed,  and  ob- 
jection was  nuide  to  the  sufficiency  of  his  authority;  and  that 
witness  thinks  that  his  authority  to  sell  consisted  in  a  letter 
from  Hunt  to  him.  This  testimony  and  that  of  Morgan  tend 
somewhat  to  weaken  the  testimony  offered  to  show  that  a  valid, 
power  of  attorney  was  in  existence  when  the  deed  was  executed, 
as  above  stated,  but  it  does  not  destroy  it;  and  the  evidence 
upon  the  point  appears  to  preponderate  in  favor  of  the  existence 
of  a  legal  power  at  that  time. 

But  upon  another  ground,  the  deed,  together  with  the  evi- 
dence tending  to  show  its  execution  under  proper  authority, 
vas  properly  admitted  in  evidence. 
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It  appears  that  Hunt  received  the  benefit  of  the  purchase- 
money  for  which  the  deed  was  executed,  and  that  possession  of 
the  premises  was  delivered  to  the  grantees  upon  the  execution 
of  the  deed,  in  the  year  1837,  and  has  been  held  by  them,  and 
by  those  claiming  under  them,  ever  since.  This  was  sufficient 
to  warrant  the  jury  in  presuming  that  the  deed  was  executed 
under  valid  authority,  or  that  the'sale  was  acquiesced  in,  so  as 
to  conclude  Hunt  from  setting  up  any  title  to  the  land;  and  in 
this  point  of  view,  the  evidence  was  clearly  competent,  and  fully 
sustains  the  verdict:  Hughes  ▼.  WiUcinmm'B  Lessee^  87  Miss.  482. 

Judgment  affirmed.  

AoENOT  TO  Alter  Dssd  cankot  bs  Implied  from  aoti  of  the  principml  Mi 
foU:  WaUace  v.  Harnutad,  63  Am.  Deo.  603. 
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[37  Mmmappi,  679.] 
DnSKBAKT,  TO  AVAIL  HiMSELF  OF  DEFENSE  OF  STATUTE  OF  LimTATIONfV 

MUST  Show  by  demurrer,  plea,  or  answer  that  he  intende  to  relj  upon  it^ 
or  he  will  he  held  to  have  waived  that  defense;  and  this  is  so,  although 
it  appear  on  the  face  of  the  bill  that  the  time  prescribed  as  a  bar  Uaa 
elapsed. 

RiOHT  OF  Mortgagee  to  Foreclose  Mortgage  is  not  Barred  bt  Sams 
Lapse  of  Time  that  would  bar  an  action  on  the  notes  secured  by  it. 

Mortgagee's  Right  to  File  his  Bill  of  Foreclosure  Aocrues  upon  the 
forfeiture  of  the  condition  of  the  mortgage,  and  the  statute  of  limitatious 
begins  to  run  against  such  a  bill  from  that  time. 

Mortgagee's  Right  to  File  Bill  of  Foregloshre  is  Barred  by  the  same 
lapse  of  time  that  would  bar  an  action  for  the  recovery  of  the  pooaession 
of  the  mortgaged  premises. 

Ixr  Equity,  Plea  of  Statute  of  Limitations  is  not  Required  to  bk 
Formal  or  technical;  a  substantial  statement  of  the  defense  intended  tor 
be  relied  on,  which  clearly  advises  the  opposite  party  of  its  true  char- 
acter, is  all  that  is  required.  But  if  the  language  used  is  equivocal  or 
subject  to  two  constructions,  one  of  which  would  present  one  character 
of  defense  and  the  other  a  different  one,  the  defendant  will  not  be  allowed 
to  avail  himself  of  proof  applicable  to  either. 

Payment  of  Mortgage  Debt  is  Good  Defense  to  Bill  of  Foreclosure,. 
but  the  defendant  in  such  suit  cannot  avail  himself  of  the  presumptioik 
of  payment  which  the  statutory  bar  of  the  note  secured  by  the  mort 
gage  raises  in  his  favor  when  an  action  is  brought  on  the  note.  To  avail 
himself  of  the  defense  of  payment,  he  must  in  his  aoffwer  plead  it  and 
prove  it  on  the  hearing. 

CSouRT  OF  Equity  will  not  Permit  Defendant  to  Avail  HTifagu  of  Stat* 
UTB  of  Limitations,  where  the  delay  in  bringing  the  suit  was  caused  bjr 
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hit  ovn  tUMOOMMitioiifl  oondnct  in  «n joining  th«  coltoetiOB  of  tho  dob^ 
dwing  the  time  of  tlie  ninning  of  the  itetate. 
Puivnw  MAT  DmnaB  AcnoN  oir  Jonrr  Kotb  as  to  Oirv  MazsBi  wnm 
thoagh  he  be  priwdpel,  end  take  Jndgnicnt  egeinei  the  other. 

Bill  in  equity.    The  opinion  states  the  esse. 

John  D.  I^reeman,  for  the  plaintiffs  in  encnr. 

W.  P.  HarriM,and  T.  J.  andF.  A.  R.  Wharton^lot  the  defend* 
ants  in  error. 

By  Court,  Habbo,  J.    The  defendants,  as  administrators  of 
Banbury  Flowers,  deceased,  by  order  of  the  probate  court  of 
Covington  county,  sold  certain  lands  of  the  deceased  on  the 
fifth  of  January,  1837,  to  Archibald  O.  Wilkinson,  for  six  thou* 
sand  and  fifty-one  dollars,  and  took  his  three  promissoiy  notes^ 
with  Duncan  Wilkinson  and  Allen  Stewart  as  joint  makers,  and 
executed  to  him  a  deed  for  said  land.    The  first  two  notes  were 
paid  at  maturity;  but  the  last  note  not  being  paid,  suit  was 
instituted  in  the  circuit  court  of  Covington  county  against  all 
the  parties.    The  suit  was  dismissed  as  to  Archibald  O.  Wilkin- 
son,  who  died  pending  the  action,  and  judgment  was  rendered 
against  the  other  parties  on  the  twenty-third  of  October,  1840» 
for  two  thousand  one  hundred  and  thirty-three  dollars  and 
twenty-five  cents.    Execution  was  issued,  and  levied  on  the 
property  of  defendant  Stewart,  on  the  twenty-fourth  of  March, 
1841.     In  June,  1811,  Stewart  filed  his  bill  to  enjoin  the  sale  of 
the  said  property  under  said  judgment,  upon  the  ground  that 
&e  said  Archibald  O.  Wilkinson  left  no  property  except  the 
land  purchased,  and  for  which  said  note  was  given.     That  said 
land  was  first  liable  to  pay  said  note  and  judgment,  and  that 
I>ancan  Wilkinson  was  insolvent.     The  administrators  and  heirs 
of  A.  G.  Wilkinson  were  made  parties,  and  also  the  complain- 
ants in  this  bill.    The  injunction  was  granted,  and  afterwards 
dissolved  on  motion  at  the  December  term,  1842,  of  the  chan- 
cery court. 

Afterwards,  on  the  twenty-eighth  of  April,  1843,  Daniel  Me* 
Farland,  as  administrator  of  A.  G.  Wilkinson,  deceased,  witU 
his  widow  and  heirs,  and  also  Duncan  Wilkinson  and  Allen 
Stewart,  said  joint  makers  of  said  notes,  filed  their  bill  and 
obtained  an  injunction  against  said  judgment,  alleging  that  said 
sale  by  the  said  administrators  of  Banbury  Flowers  was  void; 
that  the  heirs  of  Wilkinson  had  abandoned  the  land  on  that 
Account,  and  had  repeatedly  proposed  to  give  up  the  land  and 
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take  up  aaid  note.    On  the  fifteenth  of  February,  1861«  thia 
injunction  was  diasoWed  and  bill  dismissed. 

On  the  twenty-eighth  of  April,  1863,  the  complainants  in  this 
bill  now  pending  filed  this  proceeding,  stating  that  no  part  of 
aaid  note  or  judgment  founded  on  it  has  ever  been  paid,  claim- 
ing the  statutory  mortgage  on  said  land  for  which  said  note  was 
given,  and  praying  a  decree  for  its  sale  to  satisfy  said  mortgage. 
The  heirs  of  A.  G.  Wilkinson  and  the  widow  and  administraton 
are  made  parties. 

They  answer,  denying  that  there  is  any  such  judgment,  and 
insist  that  the  note  is  barred  by  the  statute  of  limitations  of 
seven  years.  But  they  do  not  assert  titie  to  the  land  as  against 
the  mortgage,  by  reason  of  the  statutoiy  bar  of  the  right  of 
«ntry,  or  of  the  action  of  ejectment. 

The  cause  was  submitted  to  the  chancellor  on  final  hearing, 
on  bill,  answers,  exhibits,  and  proofs,  and  a  decree  rendered 
for  complainants;  and  this  writ  of  error  is  prosecuted  to  reverse 
said  decree. 

Two  grounds  of  error  are  insisted  on  in  the  brief  of  counsel 
for  the  plaintifis  in  error:  1.  That  complainants'  claim  was 
barred  by  the  statute  of  limitations;  and  2.  That  the  judgment 
obtained  by  complainants  in  the  circuit  court  of  Covington 
oounty  on  the  last  note  given  for  the  land  sought  to  be  sub- 
jected to  its  statutoiy  lien  was  void,  because  the  suit  was  dis- 
missed as  to  the  maker,  and  judgment  rendered  against  the 
other  joint  makers. 

To  understand  properly  the  application  of  the  first  error 
insisted  on  by  counsel,  it  will  be  necessary  to  recur  to  the  an- 
swers of  the  several  defendants,  to  ascertain  the  pleading  and 
issues  presented  in  the  record. 

The  bill  seeks  to  enforce  the  statutory  mortgage  on  the  land  in 
<}uestion,  created  by  purchase  at  administrator's  sale,  under  an 
order  of  the  probate  court.  The  answers  of  the  several  defend- 
ants deny  the  liability  of  the  land  to  this  statutory  lien,  because 
the  note,  which  that  lien  was  intended  to  secure,  is  barred  by 
the  statute  of  limitations  of  seven  years.  In  order  to  avail  him- 
self of  the  defense  of  the  statute  of  limitations,  a  defendant 
must  show,  by  demurrer,  plea,  or  answer,  that  he  intends  to 
rely  upon  it,  or  he  will  be  held  to  have  waived  such  defense: 
FaUerson  v.  IngrcJiam,  23  Miss.  87.  And  this  is  so,  although  it 
appear  on  the  face  of  the  bill  that  the  time  prescribed  as  a  bar 
has  elapsed:  Id.  87. 

A  party  cannot  be  permitted  to  make  one  issue  by  his  plead- 
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inga,  and  another  by  his  proof;  or  to  rely  upon  one  defense  in 
his  answer,  and  to  avoid  liability  by  proof  of  another  and  whoUy 
different  defense. 

It  is  now  the  settled  doctrine  of  this  oourt  that  the  right  of 
the  mortgagee  to  foreclose  a  mortgage  is  not  barred  by  the 
flame  lapse  of  time  that  would  bar  an  action  on  the  notes  se- 
cured by  it :  Nevitt  t.  Bao(m,  32  Miss.  212  [66  Am.  Dec.  609],  and 
cases  cited. 

Upon  the  forfeiture  of  the  condition  of  the  mortgage,  the 
mortgagee's  right  to  file  his  bill  of  foreclosure  accrues,  and  the 
statute  of  limitations  commences  running  against  such  a  bill, 
from  that  time. 

The  period  of  limitation  to  a  bill  of  foreclosure  is  the  time 
fixed  by  the  Etatute  of  limitations  as  barring  an  action  for  the 
recovery  of  possession  of  the  mortgaged  premises:  NeviU  t. 
J:acon,  32  Miss.  227  [66  Am.  Dec.  609];  Benson  t.  Stewart,  80 
Id.  19;  4  Kent's  Com.  402;  Jackson  ▼.  Wood,  12  Johns.  252  [7 
Am.  Dec.  315]. 

lustead,  therefore,  of  pleading  that  the  note  mentioned  in  the 
bill  was  barred  by  the  statute  of  limitations,  the  answer  should 
have  set  up  and  relied  upon  the  mortagor's  possession,  after 
forfeiture,  for  a  period  long  enough  to  bar  the  right  to  recover 
the  possession  of  the  mortgaged  premises,  under  the  statute  of 
limitations. 

The  plea  of  the  statute  of  limitations  in  equity  is  not  required 
to  be  formal  or  technical.  A  substantial  statement  of  the  de- 
fense intended  to  be  relied  on  so  as  distinctly  and  clearly  to 
adTise  the  opposite  party  of  its  true  character  is  all  that  is  re- 
qbired  in  equity  practice.  Where,  however,  the  language  used 
is  equivocal,  or  subject  to  two  constructions,  one  of  which  would 
present  one  character  of  defense  and  the  other  a  different  one, 
justice  to  the  opposite  party  will  not  allow  that  the  defendant 
should  avail  himself  of  proof  applicable  to  either. 

In  the  case  before  us,  it  is  manifest,  both  from  the  language 

of  the  several  answers  and  from  the  position  assumed  by  counsel 

in  their  brief  filed  for  plaintiff  in  error,  that  they  intended  to 

set  up  the  defense  that  the  lien  of  the  statutory  mortgage  was 

lost,   and  ceased  when  the  statute  of  limitations  barred  the 

note.     We  have  already  seen  that  by  express  adjudication  in  this 

court,  it  is  held  that  '*  the  right  of  the  mortgagee  to  foreclose 

his  mortgage  is  not  barred  by  the  same  lapse  of  time  that  would 

bar  an  action  on  the  notes  secured  by  it:"  NeviU  v.  Bacon,  32 

Miss.  227  [66  Am.  Dec.  609],  and  cases  cited.    That  the  note 
An.  bbo.  vob.  uav— « 
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take  up  aaid  note.    On  the  fifteenth  of  February,  1861,  thia 
injunction  was  dissolred  and  bill  dismissed. 

On  the  twenty-eighth  of  April,  1868,  the  complainants  in  this 
bill  now  pending  filed  this  proceeding,  stating  that  no  part  of 
said  note  or  judgment  founded  on  it  has  eyer  been  paid,  claim- 
ing the  statutory  mortgage  on  said  land  for  which  said  note  was 
given,  and  praying  a  decree  for  its  sale  to  satisfy  said  mortgage. 
The  heirs  of  A.  G.  Wilkinson  and  the  widow  and  administratom 
are  made  parties. 

They  answer,  denying  that  there  is  any  such  judgment,  and 
insist  that  the  note  is  barred  by  the  statute  of  limitations  of 
seven  years.  But  they  do  not  assert  tide  to  the  land  as  against 
the  mortgage,  by  reason  of  the  statutory  bar  of  the  right  of 
entry,  or  of  the  action  of  ejectment. 

The  cause  was  submitted  to  the  chancellor  on  final  hearing, 
on  bill,  answers,  exhibits,  and  proofs,  and  a  decree  rendered 
for  complainants;  and  this  writ  of  error  is  prosecuted  to  reyerse 
said  decree. 

Two  grounds  of  error  are  insisted  on  in  the  brief  of  counsel 
for  the  plaintiffs  in  error:  1.  That  complainants'  claim  was 
barred  by  the  statute  of  limitations;  and  2.  That  the  judgment 
obtained  by  complainants  in  the  circuit  court  of  Covington 
county  on  the  last  note  given  for  the  land  sought  to  be  sub- 
jected to  its  statutory  Hen  was  void,  because  the  suit  was  dis- 
missed as  to  the  maker,  and  judgment  rendered  against  the 
other  joint  makers. 

To  understand  properly  the  application  of  the  first  error 
insisted  on  by  counsel,  it  will  be  necessary  to  recur  to  the  an- 
swers of  the  several  defendants,  to  ascertain  the  pleading  and 
issues  presented  in  the  record. 

The  bill  seeks  to  enforce  the  statutory  mortgage  on  the  land  in 
ijuestion,  created  by  purchase  at  administrator's  sale,  under  an 
order  of  the  probate  court.  The  answers  of  the  several  defend- 
ants deny  the  liability  of  the  land  to  this  statutory  lien,  because 
the  note,  which  that  lien  was  intended  to  secure,  is  barred  by 
the  statute  of  limitations  of  seven  years.  In  order  to  avail  him- 
self of  the  defense  of  the  statute  of  limitations,  a  defendant 
must  show,  by  demurrer,  plea,  or  answer,  that  he  intends  to 
rely  upon  it,  or  he  will  be  held  to  have  waived  such  defense: 
FaUermn  v.  Ingraham,  23  Miss.  87.  And  this  is  so,  although  it 
appear  on  the  face  of  the  bill  that  the  time  prescribed  as  a  bar 
has  elapsed:  Id.  87. 

A  party  cannot  be  permitted  to  make  one  issue  by  his  plead- 
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ings,  and  another  by  his  proof;  or  to  rely  npon  one  defenwe  in 
fais  answer,  and  to  ayoid  liability  by  proof  of  another  and  wholly 
different  defense. 

It  is  now  the  settled  doctrine  of  this  court  that  the  right  of 
the  mortgagee  to  foredose  a  mortgage  is  not  harred  hy  the 
same  lapse  of  time  that  would  har  an  action  on  the  notes  ae- 
eured  by  it:  NeviU  y.  Bacm,  32  Miss.  212  [66  Am.  Deo.  609], and 
cases  cited. 

Upon  the  forfeiture  of  the  condition  of  the  mortgage,  the 
mortgagee's  right  to  file  his  bill  of  foreclosure  accrues,  and  the 
statute  of  limitations  commences  running  against  such  a  bill, 
from  that  time. 

The  period  of  limitation  to  a  bill  of  foreclosure  is  the  time 
fixed  by  the  statute  of  limitations  as  barring  an  action  for  the 
recovery  of  possession  of  the  mortgaged  premises:  NeviU  t. 
Jiacon,  32  Miss.  227  [66  Am.  Dec.  609];  Benson  t.  Stewart^  80 
Id.  49;  4  Kent's  Com.  402;  Jackson  y.  Wood,  12  Johns.  252  [7 
Am.  Dec.  315]. 

lustead,  therefore,  of  pleading  that  the  note  mentioned  in  the 
bill  was  barred  by  the  statute  of  limitations,  the  answer  should 
LaTc  set  up  and  relied  upon  the  mortagor's  possession,  after 
forfeiture,  for  a  period  long  enough  to  bar  the  right  to  recover 
the  possession  of  the  mortgaged  premises,  under  the  statute  of 
limitations. 

The  plea  of  the  statute  of  limitations  in  equity  is  not  required 
to  be  formal  or  technical.  A  substantial  statement  of  the  de- 
fense intended  to  be  relied  on  so  as  distinctly  and  clearly  to 
advise  the  opposite  parly  of  its  true  character  is  all  that  is  re- 
qliired  in  equity  practice.  Where,  however,  the  language  used 
is  equivocal,  or  subject  to  two  constructions,  one  of  which  would 
present  one  character  of  defense  and  the  other  a  different  one, 
justice  to  the  opposite  party  will  not  allow  that  the  defendaDt 
should  avail  himself  of  proof  applicable  to  either. 

In  the  case  before  us,  it  is  manifest,  both  from  the  language 
of  the  several  answers  and  from  the  position  assumed  by  counsel 
in  their  brief  filed  for  plaintiff  in  error,  that  they  intended  to 
set  up  the  defense  that  the  lien  of  the  statutory  mortgage  was 
lost,  and  ceased  when  the  statute  of  limitations  barred  the 
note.  We  have  already  seen  that  by  express  adjudication  in  this 
court,  it  is  held  that  "  the  right  of  the  mortgagee  to  foreclose 
his  mortgage  is  not  barred  by  the  same  lapse  of  time  that  would 
bar  an  action  on  the  notes  secured  by  it:"  NeviU  v.  Bacon,  32 
I.  227  [66  Am.  Dec.  609],  and  cases  cited.    That  the  note 
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lias  been  barred  by  the  statute  of  limitations  applying  to  prom— 
iasory  notes  does  not  affect  the  mortgagee's  right  to  perfect  liis- 
legal  title  by  proceeding  in  equity  to  foreclose  the  equity  of 
redemption  remaining  in  the  mortgagor.  And  the  period  pre- 
scribed by  the  statute  of  limitations  as  a  bar  to  an  action  at  la^w 
to  recoTer  possession  of  the  mortgaged  property  after  conditio  x^ 
broken  is  the  period  within  which  such  proceeding  must  l>e- 
instituted. 

The  promissory  note  is  barred  in  six  years.  The  right  of 
entry,  and  the  right  of  action  to  recover  the  possession  of  land» 
held  adversely,  is  only  barred  in  seven  years;  and  this  is  the 
time  when  the  right  of  foreclosure  ceases,  and  not  before.  So 
it  is  held  by  this  court  in  NeviU  v.  Bacon,  32  Miss.  226  [66  Am. 
Dec.  609],  and  Benson  v.  Stewart,  30  Id.  49. 

The  possession  of  the  mortgagor  after  forfeiture,  in  the  ab- 
sence of  any  proof  to  the  contrary,  is  deemed  adverse  to  the 
titie  of  the  mortgagee.  And  the  failure  of  the  mortgagee  to 
assert  his  rights  against  this  adverse  possession  until  the  statute 
of  limitations  bars  his  right  of  entry,  or  his  right  of  action  to 
recover  the  possession  of  the  premises,  or  to  enforce  his  lien^ 
raises  a  presumption,  both  at  law  and  in  equity,  that  his  rights 
have  been  satisfied  or  extinguished,  and  his  mortgage  dis- 
charged, upon  which  the  statute  interposes  its  bar.  The  mort* 
gagee  having  technically  the  legal  titie,  by  virtue  of  the 
mortgage,  and  the  mortgagor  retaining  only  the  equity  of  re- 
demption, when  a  bill  is  filed  to  foreclose  the  equity  of  redemp- 
tion, it  is  in  effect  a  proceeding  to  assert  the  legal  titie  of  the 
mortgagee,  or  to  bar  the  equity  of  the  mortgagor,  and  to  dives^ 
him  of  the  possession  of  the  premises.  It  becomes,  therefore,  a 
question  of  titie.  The  mortgagor  may  show  that  the  titie  of 
the  mortgagee  has  been  extinguished  in  equity  by  the  payment: 
of  money  due  on  the  mortgage;  but  as  the  remedy  sought  by 
the  mortgagee  is  on  his  titie  by  the  mortgage,  and  not  on  the 
note,  the  mortgagor  cannot,  on  a  bill  of  foreclosure,  avail  him- 
self of  the  presumption  of  payment,  which  the  statutory  bar  of 
the  note  raises  in  his  favor,  when  an  action  is  brought  on  the 
note;  but  he  is  compelled  in  his  answer  to  plead  the  payment 
in  discharge  of  the  mortgage,  and  to  prove  it  aliunde  on  the 
hearing,  in  order  to  avail  himself  of  that  defense. 

The  statute  of  limitations  proceeds,  not  so  much  upon  the 
idea  that  the  debt  has  been  actually  extinguished  by  payment, 
as  upon  the  denial  of  all  remedy  upon  the  instrument  by  which, 
the  debt  is  evidenced. 
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It  18  only,  therefore,  in  an  action  on  the  note  that  the  pre- 
aamption  of  payment  arising  from  the  atatatoiy  bar  (appIieaUa 
to  promissory  notes)  can  be  indulged. 

The  act  provides  that ''  actions  on  promissozy  notes  shall  be 
commenced  and  prosecated  within  six  years  after  the  right  of 
action  shall  have  aocmed."  Bnt  the  remedy  in  eqoiiy  on  the 
mortgage  is  not  affected  by  this  statate,  and  is  only  barred  by 
the  adyerse  possession  of  the  mortgaged  premises  for  mors 
than  seven  years  from  the  date  of  forfeiture,  by  another  sectioa 
of  the  act. 

To  allow  the  plea  that  the  note  is  barred  by  the  statate  ol 
limitations  as  a  defense  to  a  bill  of  foredoeure  would  be  to 
depriYO  the  mortgagee  of  the  greater  secnriiy  afforded  by  bi& 
mortgage  lien,  and  to  enable  a  party  who  held  the  possession  of 
the  mortgaged  premises,  eyen  under  the  mortgagee,  or  not  ad- 
Tersely,  wholly  to  defeat  its  operation  without  a  pretense  of 
title  or  presumption  of  payment. 

In  this  case,  the  record  shows  that  as  late  as  1851,  and  dating 
from  April,  1843,  these  defendants  were  not  claiming  the  title 
or  possession  of  the  land  in  controversy- 

Even,  however,  if  we  were  mistaken  in  this  view  of  the  effect 
of  the  defendant's  plea  of  the  statute  of  limitations  upon  the* 
authority  of  the  cases  of  Siigg  v.  Thrasher ^  30  Miss.  135,  andi 
Work  V.  Harper,  31  Id.  107  [66  Am.  Dec.  549],  we  should  regard! 
the  plea  of  the  statute  of  limitations,  if  ever  so  perfectly  and 
formally  pleaded,  as  ineffectual  as  a  defense  under  the  circum« 
stances  of  this  case. 

The  record  shows  that  no  diligence  has  been  wanting  on  the 
part  of  the  complainants,  in  endeavoring  to  enforce  the  pay- 
ment of  this  debt.  Judgment  was  obtained  at  the  earliest 
period,  and  its  collection  enjoined  by  Stewart,  one  of  the  de- 
fendants, and  original  joint  makers  of  the  note  sued  on.  As 
soon  as  this  injunction  was  dissolved,  these  defendants,  with 
others,  filed  their  bill,  again  enjoining  the  collection  of  this 
debt,  and  the  hands  of  complainants  were  tied  up  thereby  until 
the  fifteenth  of  February,  1851,  from  the  twenty-eighth  of 
April,  1843,  until  after  the  statute  had  interposed  its  bar. 

A  court  of  equity  will  not  permit  a  party  to  avail  himself  of 
an,  unconscientious  advantage  obtained  by  his  own  act,  and 
without  the  fault  of  his  adversaiy:  Sugg-y.  Thrasher,  80  Miss. 
135. 

The  last  ground  of  error  insisted  on  is,  that  the  judgment 
obtained  in  the  circuit  court  against  Duncan  Wilkinson  and 
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'XUen  Stewart,  the  joint  makers  with  A.  G.  Wilkinson  of  the 
note  sned  on,  as  appears  bj  that  record,  was  Toid,  becaase  the 
suit  was  dismissed  as  to  A.  O.  Wilkinson. 

This  assignment  seems  to  be  based  upon  the  idea  that  the 
fecord  of  that  judgment  shows  that  the  defendants  against 
whom  judgment  was  rendered  were  only  sureties.  There  is 
nothing,  however,  in  the  record  showing  that  thej  were  sure- 
ties. Even,  however,  if  this  were  so,  it  would  not  render  the 
judgment  void.  There  is  no  statute  in  this  state,  nor  was  there 
at  the  date  of  that  Judgment,  even  requiring  suit  against  all  of 
several  joint  makers,  where  some  of  them  were  sureties.  The 
act  of  February,  1842,  Hutch.  Cj^de,  819,  has  reference  only  to 
judgments  on  garnishment;  and  the  act  of  May,  1837,  Hutch. 
Code,  852,  has  reference  only  to  indorsers:  See  WorkY.  Harper, 
31  Id.  101  [66  Am.  Dec.  549],  and  cases  cited. 

A  full  answer  to  this  assignment,  however,  even  admitting^ 
(hut  the  judgment  had  been  void,  is  that  this  is  not  a  proceeding 
upon  the  judgment  or  note,  but  wholly  independent  of  either. 
It  is  a  proceeding  upon  the  mortgage  given  by  statute  to  fore- 
close the  equity  of  redemption  remaining  in  the  mortgagor. 

There  is  no  error,  therefore,  in  the  judgment  below,  and  it 
should  be  afi^med,  which  is  accordingly  hereby  ordered. 

Enjoining  Defendant  from  Pleading  Statute  of  LnfiTATiOK<^.— The 
power  of  a  court  of  equity  to  restrain,  in  a  proper  case,  a  defendant  from 
pleading  the  statute  of  limitations  is  recognized  by  all  the  authorities:  Wood 
on  Limitations  of  Actions,  484;  Blanshard  on  Limitations  of  Actions,  164; 
Bac.  Abr.,  tit.  Limitation  of  Actions,  E,  6;  Yin.  Abr.,  tit  Limitation,  T;  2 
Story's  Eq.  Jur.,  sec.  1521;  Board  of  Supervisors  of  Henry  County  v.  Wwae- 
htigo  Swamp  Drainage  Co,,  52  lU.  299;  Sugg  v.  Thrasher,  30  Miss.  135;  Mcar^ 
shaU  V.  Minter,  43  Id.  666;  Doughty  v.  Doughty,  10  N.  J.  Eq.  347;  De 
Kay  V.  Darrah,  14  N.  J.  L.  288;  Lamb  v.  Byan,  40  N.  J.  Eq.  67;  S.  C,  22 
Cent.  L.  J.  154;  Barker  v.  Millard,  16  Wend.  572;  Wilkinson  v.  Urst  Na^ 
iional  F,  I.  Co.,  72  N.  Y.  499,  504;  Love  v.  White,  4  Hayw.  212;  Union  J£. 
L.  /.  Co.  V.  Diet,  14  Fed.  Rep.  523;  AnonyTnous,2Q\i,  CJas.  217;  Anonymoma^ 
1  Vem.  74;  Qilhert  v.  Emberton,  2  Id.  503;  Bond  v.  Hopkins,  1  Cch.  &  Lef.  413. 
Indeed,  the  most  usual  mode  of  relief  granted  by  courts  of  equity  in  cases 
where  a  party  has  lost  his  remedy  at  law  by  the  running  of  the  statue  has 
been  by  injunction  restraining  his  adversary  from  setting  up  the  statute  as  a 
bar  to  his  action:  Wood  on  Limitations  of  Actions,  484;  Doughty  v.  Doughty ^ 
10  N.  J.  Eq.  347;  Baker  v.  MUlard,  16  Wend.  572.  Wood  says:  "  Except  in 
those  states  where  a  saving  is  expressly  made  in  favor  of  parties,  where  the 
eommencement  of  an  action  is  enjoined,  the  fact  that  an  injunction  has  been 
procured  preventing  the  bringing  of  an  action  upon  a  certain  claim  does  n6t 
save  it  from  the  operation  of  the  statute;  nor  can  a  court  of  equity  make  any 
•rder  which  will  prevent  the  running  of  the  statute  during  such  period,  bnt 
the  remedy  of  the  party  is  through  an  application  to  the  court  for  an  injoao* 
Hon  to  restrain  the  party  from  pleading  the  statute." 
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In  Barker  v.  A/tOoni,  mpno,  it  wis  aaid  that  prior  to  the  raTued  ttatotM 
m  New  York,  the  time  tbat  a  plaintiff  ww  stayed  by  lAjanotion  from  pros» 
eating  his  action  oonld  not  be  replied  in  bar  of  a  plea  of  the  statate  of  limi- 
tadoosy  and  that  his  remedy  in  sach  a  case  was  by  application  to  chancery  ta 
restrain  the  defendant  from  pleading  the  statate.  And  Broosoo,  J.,  de- 
JiTering  the  opinion  of  the  court  in  that  case^  said:  "The  party  to  a  snit  is 
ehaaoery  has  often  applied  to  that  court  to  restain  the  defendant  from  setting 
«p  the  statate  in  an  action  at  law."  In  delivering  the  opinion  of  the  ooaii 
in  Domgkiif  ▼.  Doughty,  10  N.  J.  Eq.  349,  ^^Uliamson,  Chancellor,  saids 
**  Where  this  ooart  hss,  by  the  solicitation  of  a  soitor  invoking  the  aid  of  this 
eoort  for  his  relief,  interfered  with  the  legal  rights  of  another,  and  impaired 
his  remedy  at  law,  it  would  seem  to  be  right,  and  the  dnty  of  the  ooart,  ta 
protect  the  party  whose  rights  had  been  thos  interfered  with  against  any  on- 
dae  advantage  attempted  to  be  taken  by  the  other  party,  at  whose  solicita- 
tion the  power  of  thii  court  was  called  into  action.  It  woald  be  nnoonscie»» 
tioos  for  a  party  to  plead  the  statate  of  limitations  against  an  advenary,  whs^ 
at  his  sQlidtation,  had  been  enjoined  from  proseeating  his  salt  One  ac- 
knowledged principle  on  which  coarts  of  equity  give  relief  Is  to  prevent  aa 
advantage  gained  at  law  from  being  need  sgainst  conscience.  ....  Nor  do 
I  see  any  neceasity  of  this  court's  assuming  jurisdiction  of  the  wliole  subject 
of  controversy*  end  withdrawing  the  suit  from  the  court  of  law,  to  be  finally 
settled  here.  There  is  no  necessity  of  doing  this  in  order  to  give  adequata 
relief.  The  party  obtains  all  the  relief  he  requires  if  this  court  enjoins  his 
advenary  from  interposing  the  statate  of  limitations  ss  a  plea  in  the  suit  at 
law.  This  is  a  simple  mode  of  relieving  the  party,  and  no  good  reason  has 
been  suggested  why  the  court  may  not  exercise  its  juxiidiotioa  in  this  way.** 

Whms  iNJCNcnoN  WILL  BK  Q RANTED. — ^It  Is  Bot  easy  to  lay  down  any 
definite  rule  by  which  to  determine  when  a  court  of  equity  will  grant  an  injunc- 
tion to  restrain  a  defendant  from  pleading  the  statute  of  limitations.  Muck 
depends  upon  the  particular  circumstances  of  each  case.  It  may  be  stated  gen- 
erally that  equity  will  not  permit  a  party  to  take  an  unconscientious  advantage 
of  his  creditor  by  pleading  the  statate:  2  Story's  Eq.  Jur.,  sec.  1521;  Board 
(ffSnqferviaoTM  o/ffewrff  CowUy  v.  iVimubago  Swamp  Drainage  Co, ,  52  IlL  299. 
Thus  it  is  held  that  where  a  person  has  been  deprived  of  his  legal  right  by  un- 
founded and  unconscientious  litigation,  and  is  without  legal  remedy,  he  may 
eome  into  a  court  of  equity  and  enjoin  Lii  adversary  from  availing  himself  of 
the  advantage  which  he  has  obtained  by  his  unjustifiable  conduct:  Da»i$  v. 
Hoop^^  33  Miss.  173.  In  Bond  v.  Hopkins,  1  Sch.  &  Lef.  413,  it  was  held 
that  parties  obtaining  wrongful  possession  of  land,  and  setting  np  a  falM 
title,  under  color  of  instruments  finally  condemned,  during  the  investigatioa 
of  which  they  are  protected  in  their  possession  by  the  court,  will  not  be  per- 
mitted to  avail  themselves  of  any  length  of  possession  pending  the  investiga- 
tion as  a  bar  to  the  person  who  ultimately  proves  to  have  the  right.  Fisher, 
J.,  delivering  the  opinion  of  the  court  in  Sugg  v.  Thrtuher,  30  Miss.  144, 
referring  to  the  defense  of  the  statute  of  limitations,  said:  "It  ia  admitted 
to  be  a  defense  at  law,  bat  such  a  defense  ss  a  court  of  equity,  acting  upon 
the  consdence  of  the  parties,  will  not  permit  them  to  make.  Not  that  tlie 
defense  of  the  statute  of  limitations  is  of  itself  unconscientious  or  immoral, 
bnt  that  it  is  rendered  so  by  the  facts  and  peculiar  circumstances  of  the  case.* 
The  dass  of  cases  in  which  a  court  of  equity  has  most  frequently  interfered 
to  enjoin  the  defendant  from  setting  up  the  statute  of  limitations  ss  a  defense 
H  where  the  plaintiff  has,  by  the  procurement  of  the  defendant,  been  enjoined 
htm  commencing  or  proeecuting  his  action  until  after  the  bar  of  the  statute 
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hat  become  oomplete.    A  oonrt  of  equity  regards  saoh  oondact  as  onconaoieii- 
tions  and  unjust,  and  will  not  permit  a  party  to  reap  any  benefit  from  an 
advantage  obtained  in  that  way."    Said  Sheldon,  J.,  delivering  the  opinion 
of  the  coort  in  Kdly  v.  DonUn,  70  IlL  381:    "Courts  of  equity  interfere  in 
many  oases  to  prevent  the  bar  of  the  statute  of  limitations  being  set  up  where 
it  would  be  inequitable  or  unjust.  ....  It  would  be  unoonacientious  for  a 
party  to  take  advantage  of  the  holding  of  possession  of  land  for  a  certain 
term  to  defeat  another's  right  thereto^  when  the  latter,  by  procurement  of  the 
former,  had  been  enjoined  by  a  court  during  aU  the  time  from  pn»ecatins 
and  bringing  suit  for  the  recovery  of  the  possession: "  See  also  Baylee  v. 
V.  Brown,  10  Irish  Eq.  180;  PuLteney  v.  Warren,  6  Ves.  73;  Siurt  v.  J^ellish, 
2  Atk.  610;  Sugg  v.  Thrasher,  30  Uiaa,  135;  MarahaU  v.  Afinter,  43  Id.  606; 
De  Kay  v.  Darrah,  14  N.  J.  L.  288;  Lamb  v.  Byan^  40  N.  J.  Eq.  67;  S.  C, 
22  Cent.  L.  J.  154.    In  Sugg  v.  Thrasher^  supra,  it  was  held  that  a  debtor  at 
whose  instance  an  injunction  has  been  issued  and  kept  in  force  for  eeven 
years,  restraining  the  collection  of  a  judgment  against  him,  will  be  enjoined 
by  a  court  of  equity  from  setting  up  the  statute  of  limitations  as  a  defense  to 
the  collection  of  the  judgment.     And  in  PuUeney  v.  Warren,  supra^  it  waa 
held  that  a  creditor  prevented  by  the  act  of  the  court  from  obtaining  a  judg- 
ment is  to  be  put  in  the  same  situation  as  if  he  had  obtained  it.    So  in  Afar- 
shall  V.  Minter,  supra^  it  was  decided  that  where  a  judgment  creditor  is 
unjustly  restrained  by  injunction  by  the  act  of  the  debtor  until  the  judgment 
has  been  barred  by  the  statute  of  limitations,  though  at  law  an  injunction 
shall  not,  proprio  vigore,  stop  the  running  of  the  statute,  equity  will  again 
furnish  a  perfect  remedy  by  enjoining  the  judgment  debtor  from  pleading  the 
statute.    In  the  recent  case  of  Lamb  v.  Byan,  supra,  the  facts  were  as  fol- 
lows: In  1874  Ryan  and  Kelly,  as  executors,  sold  to  the  complainant  certain 
land,  upon  which  she  i>aid  a  deposit.    Soon  after,  in  compliance  with  the 
terms  of  the  sale,  she  offered  to  pay  the  balance  of  the  price,  and  made  demand 
for  a  deed,  which  they  refused.    In  1875  she  filed  her  bill  in  chancery  for  a 
a  specific   performance.      In  1877  they  took  a  decree  against  themselves 
in  her  favor  that  they  should   convey  the   lot  to  her,  but  they  took  no 
further  steps   in  the  caxme,  and  never  tendered  her  a  deed,  nor  offered 
to  return  her  deposit.     In  1878  she  brought  an  action  at  law  to  reooTer 
damages  for  the  breach  of  the  contract,  and  in  1879  they  obtained  an 
injunction  restraining  her  from  proceeding  at  law.    The  executors  neglected 
to  pay  the  interest  on  a  mortgage  which  was  on  the  premises,  and  in  1883  the 
land  was  sold  under  foreclosure.    Ryan  died  in  1881.     In  1884  the  bill  for 
specific  performance  and  all  the  proceedings  in  that  cause  were  stricken  from 
the  files  of  the  court.    In  1884  the  complainant,  the  testator's  estate  having 
become  insolvent,  and  Kelly  being  pecuniarily  irresponsible,  discontinued 
her  action  at  law  pending  in  the  supreme  court,  and  brought  another  action 
at  law  against  the  heirs  and  devisees  of  Ryan,  to  recover  damages  for  the 
breach  of  the  contract  to  convey,  and  also  her  deposit,  with  interest.    She 
then  filed  her  bill  in  the  court  of  chancery  for  an  injunction  to  restrain  the 
defendants  from  pleading  the  statute  of  limitations.    It  waa  held  that  she 
was  entitled  to  the  injunction  prayed  for,  although  the  defendants  had  not  as 
yet  pleaded  the  statute.     The  chancellor^  in   delivering  the  opinion,  saids 
"  Under  the  ciroumstances,  the  plea  would  be  very  inequitable." 

When  Injunction  will  not  bk  Granted. — ^But  a  court  of  equity  will 
not  enjoin  a  defendant  from  pleading  the  statute  of  limitations,  except  in  cases 
where  there  are  equitable  circumstances  justifying  its  interposition,  and  de> 
manding  the  exercise  of  this  extraordinary  remedy.    High  says:  "Nor  will 
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•o  injimctiflii  bo  allowed  to  iMtnin  dofcndaat  from  plMding  tb»  ifertBte  d 
UnitetioBB,  exoept  in  a  plain  ease  of  fraadnkot  aboaa  of  the  lapaa  of  tlma. 
And  in  the  abaeooe  of  aach  fraud,  and  of  any  oontnet  or  atipBlation  thai  d^ 
lay  in  bringiQg  aoit  should  not  prejudice  the  righti  of  the  partiea,  an  injnao* 
wiUbenloaed:"  1  Hi^  on  Id jnnetiona,  aea  70.  SmtJaoBmkqfTm^ 
T.  nm^  51  Am.  Dec  008,  note  700;  Andrm  t.  Re^fM^  12  BlatehL 
407,  affinned  on  appeal  in  06  U.  S.  225;  ITo/fer  ▼.  AmO,  8  Terg.  238;  ChOim 
▼.  Scntggt^  5  Lea,  908;  Dcmgkt^  ▼.  Doughty,  10  N.  J.  Eq.  347.  In  the  eaaa 
last  cited  it  was  held  that  as  the  complainant  had  lost  hia  legal  remedy,  not 
by  the  action  of  tiie  ooort  of  equity  in  gianting  an  injnnction,  hot  through 
his  own  laches  and  negligence,  he  was  not  entitled  to  an  injonction  to  restrain 
the  defendant  from  pleading  the  statate.  In  Andrae  t.  Re^yidd,  sapm,  it 
was  decided  that  the  power  of  a  court  of  equity  cannot  be  invoked  to  annnl 
atatates  of  limitatian  by  enjoining  a  defendant  from  setting  up  the  statute  as 
a  bar,  aimply  on  the  ground  that  it  clearly  appears  that  the  oanae  of  actioii 
was  originally  good.  In  ChUUm  ▼.  Serugg$t  rapra,  it  wss  held  that  a  court 
of  chancery  will  not  eujoin  a  defendant  from  relying  on  the  defense  of  the 
statate  of  UmitatioDs  to  an  action  at  law  on  a  note,  merely  upon  the  ground 
of  a  mistako  on  the  part  of  the  plaintiff  as  to  the  existence  of  an  injunction 
inhibiting  him  from  suing  upon  the  note,  the  mistake  not  having  been  super* 
induced  by  the  debtor. 

Statutk  of  Liaf itatioms  uvn  bs  Takxh  Adtahtaob  of  bt  Dxm ubbkb* 
plea,  or  answer,  or  it  is  waived:  See  Stwrgf  v.  BwrUmj  72  Am.  Dec.  682^ 
note  580,  where  other  case*  are  collected. 

Right  of  Mortoaokx  to  Forbclobv  Mobtoaob  ib  not  Babbkd  by  Sau 
Lafsb  of  TnfB  that  would  bar  an  action  on  the  debt  secured  by  it:  NevUi  v. 
Baa»L,  06  Am.  Deo.  600,  note  615,  where  other  oases  are  collected;  Ortoi  v. 
€fa9Um,  56  Hias.  751,  citing  the  principal  case. 

Statutk  of  LDHTATiova  Bboibb  to  Buh  aoaihst  Hortoaob  from  the 
time  when  the  right  to  foreclose  accrues,  and  that  period  of  time  which  would 
1»r  an  action  at  law  to  recover  possession  of  the  mortgaged  premises,  after 
condition  broken,  will  bar  a  bill  for  forecloaure  in  equity,  unless  there  bo 
circumstances  shown  sufficient  to  take  the  case  out  of  the  bar  of  the  statute t 
NeiBiU  V.  J^ocoa,  66  Am.  Dec.  609,  note  615,  where  other  cases  are  collected. 

ExJOINIirO  JUDOMBSIT  UBTIL  BaB  OF  StaTOTB  OF  LIMITATIONS  ATTACHBS 

IS  taking  an  unconscientious  advantage,  which  the  debtor  should  not  be 
pmnitted  to  take:  See  Workr.  ffarper,  66  Am.  Dec  549,  note  552;  Manhatt 
V.  Minder^  43  Mim.  679,  citing  the  principal  case. 

Plaintiff  mat  Diemiss  Suit  ab  to  One  Makxb  of  Notb,  although  he 
hb  the  principal,  and  take  judgment  against  the  other  makers:  PwA  v.  /Tttf, 
44  Miss.  311;  Moort  v.  Kiwx^  46  Id.  605,  both  citing  the  principal  case;  and 
see  also  Work  v.  Harper^  66  Am.  Dec  549;  and  Dtan  v.  DvffiMy  58  Id.  108, 
note  100. 

Thb  fbinoipal  cabb  18  GIRD  In  Orwavp  v.  Wooten,  41  Min.  614,  to  the 
point  that  where  different  parts  of  a  statute  seem  to  conflict,  the  statute 
ahould  reofltvo  saoh  a  oonstruotioo,  if  poasible^  as  will  give  efEsot  to  the 
arhole. 
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Williams  v.  Bbioeell. 

[37  MiMXBSXPPZ,  682.1 

SvpaBOiTumxiVT  of  Hotel  at  WATERnro-PLACB  doss  vot  BmnxiB  Hnt* 
SKLT  Liable  for  Services  of  Physician,  by  sending  to  »  friend  in  a 
neighboring  town  the  following  telegram,  which  is  by  him  shown  to  said 
physician:  "There  are  many  cases  of  .yellow  fever  at  the  Well;  send 
ont  a  physician  this  afternoon,  without  fail." 

Cohtbnts  of  Telegram  cannot  be  Proved  by  Testimony  of  Person  to 
Whom  It  is  Sent,  without  prodnoing  the  original,  or  aoooonthig  for  ite 
absence. 

Brror  Which  Works  No  Prejudice  is  not  Ground  for  Rxvbrsal, 

AonoN  to  recover  an  open  acoonnt.  The  facts  are  stated  in 
the  opinion. 

T.  J.  and  F.  A.  E.  WharUm,  and  D.  ShOton,  for  the  plaintiff  in 
error. 

Johnston  and  SheUon^  for  the  defendant  in  error. 

By  Ooort,  Harris,  J.  The  defendant  in  error  commenced  his 
action  in  the  circnit  court  of  Hinds  county  against  the  plaintiff 
in  error,  to  recover  an  account  for  two  hundred  and  6tty  dollars^ 
for  four  days'  service  as  a  physician  at  Cooper's  Well,  in  Sep- 
tember, 1855,  during  the  prevalence  of  the  yellow  fever.  The 
plaintiff  in  error  filed  his  answer  to  this  complaint,  denying  it» 
allegations,  upon  which  there  was  issue  and  verdict  for  defend- 
ant in  error.  Bills  of  exceptions  were  takeh  to  the  admission  of 
certain  testimony.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  judgment  and  exceptions  to  this  ruling,  and  the' 
cause  is  brought  here  upon  writ  of  error  for  revision. 

The  first  ground  of  error  relied  on  is,  that  the  court  erred  in 
permitting  secondary  evidence  of  a  dispatch  sent  to  Boach  at 
Yicksburg,  by  the  plaintiff  in  error,  without  requiring  the  pro- 
duction of  the  original,  or  proof  accounting  for  its  absence. 
This  was  clearly  erroneous,  but  as  there  is  proof  in  the  record 
showing  the  admission  by  plaintiff  in  error  of  the  contents  of 
the  dispatch,  as  well  as  that  he  sent  it,  the  plaintiff  in  error 
could  not  have  been  prejudiced  by  this  testimony,  and  it  is  not» 
therefore,  good  ground  of  reversal. 

It  wUl  be  unnecessary  to  examine  the  various  assignments  of 
error  growing  out  of  the  instructions  of  the  court,  as  no  poini 
is  made  upon  them  in  the  briefs  of  counsel  which  we  deem  it 
necessary  to  notice  under  the  view  we  take  of  this  case.  We 
will  therefore  confine  our  attention  to  the  last  ground  of  error» 
which  presents  the  important  question  in  the  cause  as  to  the* 
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liafaility  of  tbe  plaintiff  in  enror  to  the  reoorerj  had  against  him 
npon  the  whole  evidence  in  this  reooid. 

It  is  not  pretended  by  the  defendant  in  eiror  that  there  was 
any  contract,  either  expressed  or  implied,  bejond  the  terms  of 
tiie  dispatch  appearing  in  the  record;  and  the  admission  mode 
to  him  by  plaintiff  in  error,  on  his  arrival  at  the  Well,  that  h» 
had  Bent  the  dispatch. 

That  dispatch  was  in  these  words:  "  There  ate  many  cases  ot 
yellow  fcTer  at  the  Well;  send  out  a  physician  this  afternoon^ 
without  fail.  Signed,  Inman  Williams" — and  addressed  U> 
Major  Boach,  at  Yicksbnrg. 

It  appears  from  this  record  that  Coopex^s  Well  is  a  pablie 
watering-place,  resorted  to  by  invalids  and  others;  that  th» 
plaintiff  in  error  was,  at  the  time  of  this  dispatch,  the  agent  of 
the  stockholders,  and  himself  a  stockholder;  that  there  wer» 
many  visitors  at  the  Well  and  boarders  in  the  house  kept  by 
plaintiff  in  error;  that  the  yellow  fever  appeared  there,  and 
spread  among  the  visitors  to  an  alarming  extent. 

Under  these  circumstances,  we  are  to  consider  this  dispatch, 
to  ascertain  whether  it  imparts  any  obligation  on  the  plaintiff 
in  error  to  become  respoDsible,  to  the  physician  who  went  to 
flieir  relief,  for  the  many  Buffarers  who  might  need  his  servicer 
at  the  Well. 

Contracts  are  not  to  be  lightly  inferred.  In  cases  of  this 
description,  where  men,  prompted  by  motives  of  humanity  alone, 
seek  assistance  for  a  suffering  community,  or  even  individuals 
incapable  of  helping  themselves,  if  men  are  to  be  made  xespon- 
able  for  notifying  physicians  or  others  of  the  distressing  casu- 
alties which  demand  immediate  aid  around  us  almost  daily,  tho' 
daima  of  pressing  calamity  may  be  disregarded  for  fear  that  the 
kind  messenger  may  become  the  victim  of  avarice  through  his 
generous  sympathy. 

In  the  case  before  us,  there  is  nothing  to  induce  the  belief 
that  either  the  writer  of  the  dispatch,  or  the  person  to  whom  it 
was  addressed,  or  the  defendant  in  error,  understood  or  intended 
it  as  a  contract  or  employment. 

It  simply  announced  a  fact — there  are  many  cases  of  yellow 
fever  at  the  Well — and  requested  that  a  physician  should  be  sent 
out  that  afternoon,  without  fail. 

Oan  it  be  supposed  for  a  moment  that  the  writer  intended,  by 
this  dispatch,  to  make  the  impression  upon  Major  Boach,  of 
upon  the  physician  who  should  see  the  dispatch,  that  the  plain* 
in  error  would  pay  for  the  services  he  might  render  to  th» 
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various  boarders  and  Tisitors  who  might  have  the  yellow  fever 
at  the  Wellf  Or  is  it  possible  that  anybody  conld  have  mis- 
taken the  motive  and  intent  of  the  writer?  He  was  in  the  midst 
of  distress,  disease,  and  death,  which  commanded  the  sympathy 
and  excited  the  fears  of  the  whole  commaniiy.  They  needed 
medical  skill,  and  desired  some  friendly  aid  from  the  neighbor- 
ing dtj  of  Yicksborg.  What  so  natural  as  that  a  human  heart 
should  desire  to  proclaim  their  distress  and  beg  for  assistance? 
And  upon  whom  was  it  more  incumbent  to  give  notice  of  their 
situation  than  upon  the  keeper  of  the  hotel  ?  What  less  could 
he  have  done  or  said  to  have  avoided  the  charge  now  made 
against  him?  Suppose  that  one  traveling  on  our  steamboats 
or  railroads  should  find  himself  suddenly  surrounded  by  the 
wounded  and  dying  from  one  of  the  distressing  casualties  inci- 
dent to  these  modes  of  travel,  and  prompted  by  duty  and  neces- 
sity he  should  instantly  seek  some  neighboring  physician  and 
others,  and  summon  them  to  the  relief  of  his  distressed  fellow- 
travelers.  Because  he  did  not  stop  to  bargain  with  human 
beings  in  a  civilized  community  against  personal  liability,  can 
it  be  reasonably  inferred  that  he  intended  to  assume  upon  him- 
self the  whole  duty  and  responsibility  which  belonged  to  every 
ntizen  in  their  reach  as  much  as  to  him  ?  And  yet  the  principle 
4K>ntended  for  would  make  him  personally  liable  for  all  the 
service  that  might  be  rendered  by  all  whom  the  voice  of 
liumanity,  speaking  through  him,  had  summoned  to  the  scene. 
Neither  reason,  public  policy,  nor  public  necessiiy  can  tolerate 
such  a  principle. 

A  contract,  or  "agreement  upon  sufficient  consideration,'* 
cannot  be  implied  from  such  conduct. 

Let  the  judgment  be  reversed,  cause  remanded,  and  a  venite 
4e  novo  awarded.  _«« 

Ebbob  kot  Pbejudioial  is  not  Gbound  fOB  Bbvibsal:  See  Lahenum  t. 
PoOard,  69  Am.  Deo.  77,  note  79;  Baker  v.  Ilaldeman,  Id.  430;  RodMl  t. 
Spraggs^  68  Id.  607.  note  611,  where  other  oases  are  oolleoted. 


Benkeit  v.  Btram  &  Go. 

[»8  MuuMipPZ,  17.] 

CoMicoN  Cabbub  is  Bound  to  Pbockkd  witbout  Dbvxaxion  from  the 
usual  and  ordinary  oonrse  to  the  place  of  delivery,  under  a  bQl  of  lading 
intended  as  a  contract  to  deliver  goods  at  a  certain  place. 

Common  Carrieb  is  Boctnd  to  Deltveb  Gkx)Da  to  the  consignee  in  safety 
at  all  events,  excepting  the  act  of  Ood,  the  public  enemies,  and  the  aol 

or  cn»)flMi't  "f   iIm-  ••\viii»»^ 
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ComioH  Cab-bike  is  BomffD  to  Makb  Dsutbbt  in  a  riMWiiMn  time  and 
vHh  ra>ion»bla  expedition,  when  no  time  of  deliveiy  is  spedilBd  in  tho 
oontnei.  Bat  what  is  a  reasonable  time  must  bo  detomiiied  nndsr  sQ 
tiie  qnauustanccs  with  a  Tiew  to  the  oonditioa  of  the  riTsr,  the  ssssoa 
of  the  year,  the  state  of  the  weather,  eta 

Obligation  of  Com moh  Cijuaxit  to  Dxuybk  goods  aooocding  to  his  oon- 
tzact  is  snspended  only  during  any  temporary  obstmetioii.  Henoe^  he 
IS  bonnd,  notwithstanding  the  hinderanoe  of  naTigation  by  low  water,  to 
deliver  tb«9  i;oods  in  Bsfety  as  soon  as  he  can  by  reasonable  diligenoe, 
after  the  removal  of  the  nnaYoidaUe  cause  of  delay. 

Obuoatiok  ov  Common  Carrikr  to  Dbutbe,  at  all  events,  may,  nndsr 
certain  eircmnstances,  be  ezonsevi;  as,  if  the  owner  or  shipper  b  indaoed 
from  any  caose  to  accept  the  goods  short  of  the  place  to  whidi  they  wers 
fiist  intended  to  be  conveyed,  the  csrrier  is  not  only  discharged  from 
farther  liability,  bnt  is  entitied  to  a  pro  rata  compensation  for  the  trans- 
portation as  &ur  as  it  has  been  continued. 

Dklivirt  bt  Commof  Carbibh  is  Exouskd,  and  he  is  discharged  from 
farther  liability,  by  an  acceptance  of  the  goods  Toluntsrily  from  a  ware- 
iions»nan,  and  paying  the  charges  for  storage,  the  party  so  aooepting  know* 
ing  that  the  voyage  has  been  abandoned  on  the  aocoont  of  low  water. 

Thi  opinion  contains  the  facts. 

L.  E.  Houston^  for  the  plaintiff  in  error* 

Sale  and  Phdan,  for  the  defendants  in  enor. 

Bj  Court,  Habbis,  J.  The  defendants  in  error  brought  their 
action  in  the  circuit  court  against  the  plaintiff  in  error,  to  re- 
cover damages  against  him  as  a  common  carrier  bj  steamboat, 
for  the  non-deliyery  of  goods  according  to  contract. 

The  defendant  filed  his  answer,  a  general  denial  of  the  state- 
ment of  the  cause  of  action  in  the  complaint;  upon  which  issue 
was  joined,  and  the  jury  found  a  verdict  for  plaintiff. 

It  is  assigned  for  error  that  the  jury  found  contrary  to  law 
and  evidence;  that  the  court  erred  in  giving  the  charges  asked 
by  plaintiff  below,  and  in  refusing  charges  asked  by  the  defend- 
ant below;  and  lastly,  that  the  court  erred  in  refusing  to  grant 
a  new  trial. 

It  appears  by  the  record  that  on  the  fourth  day  of  June,  1856, 
the  plaintiff  in  error,  as  master  of  the  Eliza  No.  2,  a  steam- 
boat navigating  the  Tombigbee  river  between  Mobile  and  Aber- 
deen, by  bill  of  lading  of  that  date,  contracted  to  deliver  certain 
goods  as  a  carrier  to  the  defendants  in  error. 

The  boat  proceeded  on  her  way  as  far  as  Qainesville,  and  was 
unable  to  proceed  farther  on  account  of  the  low  stage  of  water. 
The  goods  were  stored  in  the  warehouse  of  McMahon  in  June» 
1865;  the  water  remaining  too  low  for  steamboat  navigation  foe 
several  months  thereafter. 
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On  the  tweniy-first  of  Augast,  1855,  defendants  in  error  sent 
an  order  to  McMahon  for  all  the  goods  except  the  iron,  and  re- 
ceived and  hauled  them  to  Aberdeen.  And  afterwards,  in  Jan* 
nary,  1856,  the  iron  was  shipped  to  plaintiffs  by  the  steamboat 
Champion.  In  this  action,  it  is  sought  to  recover  all  the  ex- 
penses which  defendants  in  error  incurred  after  receiving  the 
goods  at  Qainesville,  and  indeed  after  thej  were  left  there  by 
the  plaintiiF  in  error,  as  well  as  a  small  amount  of  damage  sus- 
tained by  the  rusting  of  the  iron.  It  is  not  claimed  that  anj 
other  damage  was  suffered. 

There  is  no  proof  of  damage  by  negligence  or  other  improper 
conduct  on  the  part  of  plaintiff  in  error,  unless  his  failure  to 
reach  Aberdeen  with  the  goods  intrusted  to  his  care  is  to  be  bo 
regarded.  We  lay  out  of  view  all  that  is  said  in  this  record  and 
in  argument  as  to  the  alteration  of  the  bill  of  lading,  and  the 
circumstances  under  which  the  bill  was  signed,  as  wholly  imma- 
terial in  this  case.  The  addition  of  the  words  '*  water  permit- 
ting" did  not  change  the  character  of  the  contract,  as  they  ore 
embraced  under  the  general  exception,  *'  the  act  of  God:"  See 
Angell  on  Carriers,  sees.  289,  333,  and  note  2. 

The  first  question  for  our  determination  upon  the  record  be* 
fore  us,  which  it  is  material  to  consider,  is  what  was  the  obliga- 
tion of  the  plaintiff  in  error  under  this  contract  as  a  commou 
carrier. 

Admitting  that  this  bill  of  lading  was  intended  as  a  contract 
to  deliver  the  goods  to  the  defendants  in  error  at  Aberdeen 
(which  seems  not  to  have  been  expressed  on  its  face),  the  car- 
rier was  bound  first  to  proceed  without  deviation  from  the  usual 
and  ordinary  course  to  the  place  of  delivery.  He  was  next 
bound  to  deliver  the  goods  to  the  consignees  in  safety  at  all 
events,  excepting  the  act  of  God,  the  public  enemies,  and  the 
act  or  conduct  of  the  owners.  He  was  bound  to  make  delivery 
in  a  reasonable  time  and  with  reasonable  expedition,  as  no  time 
of  delivery  is  specified  in  the  contract.  For,  says  Mr.  Angell^ 
in  his  work  on  carriers,  sec.  283,  the  duty  to  deliver,  within  a 
reasonable  time,  is  a  term  ingrafted  by  legal  implication  upon  a 
promise  or  duty  to  carry  generally.  See  also  Hdnd  v.  Baynea^ 
4  Whart.  204  [33  Am.  Dec.  54],  cited  in  note,  and  numerous  other 
cases  cited.  ''What  would  be  reasonable  time  must  be  deter- 
mined, under  all  the  circumstances,  with  a  view  to  the  condition 
of  the  river,  the  season  of  the  year,  the  state  of  the  weather,'* 
etc. :  See  Angell  on  Carriers,  sec.  289,  and  notes  p.  288;  Haa^ 
T.  Clarke,  8  T.  B.  259;  Story  on  Bailments,  sec.  646  a. 
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in:  the  obligatioii  of  the  carrier  to  deliver  aceoxding  to 
his  contract  is  only  suspended  during  any  temporary  obstruction. 
It  is  not  thereby  avoided:  Angell  on  Carriers,  sec.  289,  and 
cases  cited.  Hence,  plaintiff  in  error  was  bound,  notwithstand- 
ing the  hinderance  of  navigation  by  low  water,  to  deliver  de- 
fendant's goods  in  Baietj  as  soon  as  he  could  by  reasonable 
diligence  after  the  removal  of  the  unavoidable  cause  of  delay: 
See  also  Id. ,  sec.  294. 

From  the  obligation  to  deliver,  at  all  events,  the  carrier  may, 
mider  certain  circumstances,  be  excused.  And  among  these, 
the  same  learned  author  mentions  the  following:  **  If  the  owner 
or  shipper  is  induced  from  any  cause  to  accept  the  goods  short 
of  the  place  to  which  they  were  first  intended  to  be  conveyed, 
the  carrier  is  not  only  discharged  from  liability  further,  but  is 
entitled  to  a  pro  rata  compensation  for  the  transportation  as  far 
as  it  has  been  continued:"  Angell  on  Carriers,  p.  830,  sec.  331. 

The  acceptance  of  the  goods  voluntarily  from  the  warehouse- 
man, knowing  that  the  voyage  had  been  abandoned  on  account 
of  the  low  water,  and  paying  these  charges  for  storage,  will  ex- 
cuse delivery,  and  discharge  the  carrier  from  further  liability 
therefor:  See  EossUer  v.  Chester,  1  Doug.  (Mich.)  154;  Par8on$ 
V.  Hardy,  14  Wend.  215  [28  Am.  Dec.  521];  Hunt  v.  HaskeU,  24 
Me.  339  [41  Am.  Dec.  387];  Lareni  v.  Eentring,  1  Nott  &  M.  132. 

In  the  case  before  us,  the  proof  is  clear,  by  the  testimony  of 
the  parties  themselves,  that  they  did  accept  the  goods  at  Gaines- 
ville, paid  the  freight  and  storage,  and  hauled  the  goods  to 
Aberdeen — all  except  the  iron — long  before  the  plaintiff  in 
error  could  have  complied  with  his  contract,  or  was  bound  to 
have  made  delivery  under  the  facts  in  proof.  By  this  accept- 
ance, we  have  seen  that  the  plaintiff  in  error  was  discharged 
from  all  subsequent  liability  or  re8x>onsibility  on  account  of  his 
contract.  Until  the  goods  were  so  accepted,  the  carrier  was  en- 
titled to  no  compensation  before  delivery,  and  was  bound  for 
all  charges  and  expenses  incurred  in  the  preservation  of  the 
goods,  and  all  damage  or  injury  impairing  their  value  while  in 
his  possession.  After  acceptance,  he  was  only  entitled  to  his  pro 
rata  share  of  the  freight.  If  he  received  more  than  the  usual 
freight  from  Mobile  to  Gainesville,  he  is  liable  to  the  defendants 
in  error  for  such  overplus,  if  they  have  been  compelled  to  pay 
it,  or  have  paid  it,  to  him  or  to  his  agents  or  factors,  in  order 
to  obtain  their  goods. 

After  acceptance  of  the  goods  at  Gkdnesville  by  the  owners, 
the  carrier  was  not  bound  for  the  expenses  of  kansportation 
from  thence  to  Aberdeen. 
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In  Tiew  of  the  case  here  presented,  the  fourth,  fifth,  sixths 
seyenth,  eighth,  ninth,  and  tenth  instructions  were  erroneoos^ 
and  the  verdict  of  the  jury  for  a  greater  sum  than  the  testimony 
warranted  under  the  principles  above  stated. 

Let  the  judgment  be  reversed,  cause  remanded,  and  a  venire- 
de  novo  awarded.  

LiABiLiTT  OF  Common  Cabrieb  for  deviation  from  the  uscuJ  and  eostonk- 
try  ooune:  Powen  v.  D<wenportf  43  Am.  Deo.  100;  Hand  ▼.  Bapnes,  33  Id. 
64;  QuJUhar  v.  i/yridk,  66  Id.  316,  and  notes  to  theee  caMt. 

Common  Cabkikbs  abb  Liablb  for  any  loeses  ocoorring  from  any  accident- 
daring  the  transit  of  the  goods,  except  tiiose  arising  from  the  act  of  Qod  or 
the  public  enemies:  Nanoap  P.  Co,  v.  B.  dt  M,  Railroad,  61  Am.  Dea  423» 
and  note  432;  PoweU  ▼.  MUU,  64  Id.  158;  N.  B.  8.  A  C.  T.  Co,  ▼.  Tien,  Id. 
894;  Cooper  ▼.  Berry,  68  Id.  468;  FerQutBon  v.  Brenl,  71  Id.  682;  Mankail  ▼. 
American  Express  Co.,  73  Id.  881. 

Common  Cabbibbs  are  Bound  to  make  deUyery  df  goods  within  a  reason- 
able time:  SaMane  v.  ^eo^,  60  Am.  Dec.  679;  NetOes  v.  8,  C.  B,  B.  Co.,  62 
Id.  409,  and  note  411.  The  principal  case  is  cited  in  f^ank  A  Co.  v.  Ifmc- 
phis  etc.  R.  B.  Co.,  62  Miss.  672,  where  it  is  held  that  a  carrier  who  is  an  in - 
sorer  as  to  the  ultimate  deUvery  of  the  goods  is  only  bound  to  deUver  within 
a  reasonable  time,  in  the  absence  of  any  stipulation  as  to  time,  and  is  only 
bound  to  exercise  reasonable  diligence  in  procuring  transshipment  by  other 
agencies. 

Low  Wateb  is  not  Such  Danoeb  of  the  nVer  as  will  absolve  carrier  frook 
his  obligation  to  deliver  goods  at  their  destination  without  unnecessary  delay 
and  in  good  condition:  HalcheU  v.  8teamer  Compromise,  68  Am.  Dec  782» 
and  note. 

What  Dblivebt  op  Goods  will  exonerate  common  carrier  from  liability^ 
Chicago  and  Bock  Island  B.  B,  Co.  v.  Warren,  63  Am.  Dec.  317;  Moses  ▼.  B. 
A  M.  B.  B.,  64  Id.  381,  and  citations  in  notes  to  theee  cases. 

Whebe  Owneb  Rboeivbs  Qoods  at  an  intermediate  point,  the  carrier  ia 
entitled  to  freight  pro  rata:  Hunt  v.  Haskell,  41  Am.  Dec  387;  Cranrford  ▼• 
Williams,  60  Id.  146,  and  notes  to  theee  cases. 

Cabbieb'b  Risk  Ends  if  the  consignee  assumes  oontrol  of  the  goods  befova 
they  have  aixived  at  the  place  of  delivery:  SUme  ▼.  IToitt,  62  Am.  Dec  621. 


Monk  v.  Hobke. 

[38  Misanaippx,  100.] 

FttOBATi  CouBT  HAS  PowEB  TO  Detebminb  the  regularity  and  ttdikiii^m^y 
of  evidence  that  legal  notice  of  a  sale  of  the  decedent's  property  had  bee« 
given  to  the  heirs;  and  in  the  absence  of  evidence  showing  the  oontraiy^ 
its  judgment  upon  the  question  must  be  presumed  to  be  right. 

Bboivals  in  Deobeb  of  Probate  Coubt  that  proof  was  made  of  publica- 
tion acoording  to  law,  and  that  legal  notice  of  the  sale  had  bean  gb 
to  the  heirs,  are  prima  facie  evidence  of  due  and  legal  notioe. 
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VtDKR  DiCBXB  ov  Peobatk  Covrt  dirooting  the  sale  of  "  tba  Iwidt  and  mill* 
beloDgiog  to  the  ertate  of  the  deceMed,**  it  n  competent  to  edl  any  rati 
«Btato  or  mills  belonging  to  the  deceeeed  within  the  ooonty.  The  laadn 
need  not  be  more  speeifically  deeeribed  in  the  deeree. 

QvBoiKMi  TO  CoMPKTBHOT  Ain>  SumcxBHOT  OF  Etidutob  to  ettnUiah  the 
titie  of  a  party  under  an  adminirtFator^  nle,  in  thii»  that  the  record 
doei  not  efaow  that  the  eale  was  eoofinned,  cannot  be  raised  for  the  fint 
time  in  the  appellate  ooort;  for  if  made  in  the  court  below,  it  ral^t  bava 
obviated  by  suffidmit  evidoDoe,  and  a  coollrmatkm  ahowB. 


The  &etB  aie  stated  in  the  opinion. 

W.  P.  Morris^  for  the  plaintiff  in  error. 

T.  J.  and  F.  A.  B,  Wharton,  for  the  defendant  in  etxor. 

By  Court,  Hakdt,  J.  This  was  an  action  of  ejeotment  hrooght 
by  tiie  plaintiff  in  error,  as  heir  at  law  of  hk  father,  Thomas 
Monk,  deceased. 

On  the  trial,  the  plaintiff  showed  title  in  his  father,  and  that 
he  died  seised  of  the  premises. 

The  defendant  claimed  title  under  a  sale  made  by  the  admin- 
irtrator  of  the  father,  in  rirtae  of  a  decree  of  the  court  of  pro- 
bates of  Wayne  county,  directing  the  sale  of  the  lands  of  the 
decedent  for  the  payment  of  his  debts,  the  personalty  being  in- 
■oWent.  And  in  order  to  establish  that  title,  he  offered  in  eyi- 
dence  what  is  called  an  "extract"  from  the  minutes  of  that 
court,  showing  the  appointment  of  Wiley  Monk  as  adminis- 
tntor  of  the  decedent's  estate;  his  petition  representing  the 
peisonal  estate  to  be  insolvent,  and  praying  a  decree  for  the 
Bale  **  of  the  real  estate  of  which  the  said  Thomas  Monk  died 
ieised;"  an  order  that  notice  should  be  given  to  all  persons  in- 
terested in  the  real  estate  of  said  decedent  to  appear  at  a  stated 
term  and  show  cause  why  the  same  should  not  be  sold  for  the 
payment  of  debts,  and  that  publication  of  that  order  should  be 
made  in  a  specified  newspaper,  and  a  copy  of  the  same  posted 
in  three  public  places  in  the  county  at  least  forty  days  before 
the  said  term;  a  decree  rendered  at  September  term,  1844,  re- 
ferring to  the  previous  order  made  at  Jnly  term,  1844,  requir- 
ing persons  interested  to  show  cause  against  the  decree  for  the 
sale  of  *'  the  lands  and  mills  belonging  to  the  estate  of  Thomas 
Honk,  deoearsed,"  reciting  that "  proof  of  publication  had  been 
made  according  to  law,  and  that  legal  notice  had  been  given  to 
the  heirs  and  all  persons  concerned,"  etc.,  and  decreeing  the 
sale  of  the  said  mills  and  lands;  also  a  memorandum  and  certifi- 
cate showinc:  that  a  "  set  of  mills  (grist  and  saw),  sitoate  on  the 
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Baokatannjy  and  the  land  thereto  belonging/'  had  been  sold  to 
John  H.  Hofne  for  two  thousand  five  hundred  dollars. 

To  the  admission  of  these  records  the  plaintiff  objected,  on 
the  sx>ecific  grounds:  1.  That  it  did  not  appear  by  the  same 
that  the  plaintiff  had  ever  had  any  notice  of  said  proceedings; 
and  2.  Because  the  land  sued  for  was  not  mentioned  or  de- 
scribed in  said  records.  The  objection  was  oyerruled»  and  excep- 
tion taken. 

The  defendant  then  offered  in  evidence  the  deed  made  by  the 
administrator  to  him,  reciting  the  decree  of  sale — the  notice  and 
sale  to  the  defendant — the  report  of  the  sale  by  the  adminis- 
trator to  the  court,  and  its  confirmation  by  the  court,  and  par- 
ticularly describing  the  lands  sold  and  conveyed  as  those  em- 
braced in  the  decree  of  sale;  which  deed  was  acknowledged  and 
recorded.  To  the  reading  of  this  the  plaintiff  objected,  because 
it  did  not  appear  from  the  records  of  the  probate  court  that  the 
administrator  had  authority  to  sell  the  lands  mentioned  in  the 
<Heed.     The  objection  was  overruled,  and  exception  taken. 

The  objections  made  in  both  instances  to  the  admission -of 
the  evidence  offered  are  substantially  the  same. 

The  first  is,  that  the  record  offered  did  not  sufSciently  show 
that  the  notice  to  the  parties  interested  in  the  real  estate  of  the 
decedent  was  published  and  posted  according  to  law. 

It  is  true  that  the  evidence  showing  the  performance  of  those 
acts  is  not  set  out  in  the  record.  But  the  decree  states  that 
proof  was  made  of  the  publication  according  to  law,  and  that 
legal  notice  had  been  given  to  the  heirs.  The  regularity  and 
sufficiency  of  this  evidence  were  matters  which  the  court  hod 
the  power  to  determine;  and  in  the  absence  of  evidence  show- 
ing to  the  contrary,  upon  well-settled  principles,  its  judgment 
upon  the  question  must  be  presumed  to  be  right.  Hence  it  has 
been  held  in  various  cases  in  this  court  that  such  recitals  in 
decrees  are  at  least  prima  facie  evidence  of  due  and  legal  notice: 
Commercial  Bank  of  Manchester  v.  Martin^  9  Smed.  &  M.  613; 
Cason  V.  Cason,  31  Miss.  678;  Boot  v.  MsFerrin,  37  id.  17 
[ante,  p.  49]. 

The  other  objection  is  that  the  real  estate  is  not  specified  in 
the  notice  to  the  heirs  and  in  the  decree  for  the  sale.  This  ob- 
jection appears  to  be  based  on  the  ground  of  uncertainty  in 
the  description  of  the  real  estate. 

The  decree  directs  the  sale  of  "  the  lands  and  mills  belonging 
to  the  estate  of  Thomas  Monk,  deceased."  This  was  genexal 
and  comprehensiye.  and  included  all  the  lands  and  mills  belong* 
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ing  to  the  decedent  within  the  jurisdietion  of  the  court.  It  wm 
not  neceasaiy  that  the  lands  should  be  speeificaUy  described  in 
thedeezee,  if  the  terms  of  designation  employed  were  sofficiently 
comprehensive  to  embrace  it;  for  the  general  description  of  the 
lands  includes  a  part  of  them.  Under  the  general  description 
in  the  decree,  it  was  competent  to  sell  any  real  estate  and  mills 
belonging  to  the  deceased  within  the  county;  and  it  is  shown  by 
^e  report  of  the  sale,  and  the  testimony  of  the  defendant,  that 
the  lands,  which  are  particularly  described  in  the  deed  of  the 
administrator  as  the  lands  and  mills  sold  under  the  decree,  con- 
stituted all  the  land  owned  by  the  decedent  in  that  county. 

The  assignments  of  error  founded  on  th^^  objections  are 
therefore  not  tenable. 

Another  objection  is  urged  here  to  the  sufficiency  of  the  eri* 
dence  to  establish  the  title  of  the  defendant  under  the  adminis- 
trator's sale.  It  is  that  the  record  does  not  show  that  the  sale 
was  confirmed  by  the  probate  court.  But  this  objection  cannot 
avail  the  plaintiff  under  the  state  of  case  presented  by  the 
record. 

In  the  first  place,  no  objection  was  made  to  the  admission  of 
the  eyidence  of  the  defendant  on  this  ground.  The  objections 
specified  to  the  admission  of  the  eridence,  when  it  was  offered, 
were  those  above  stated;  and  the  ground  of  the  motion  for  a 
new  trial  was  in  substance  the  admission  of  the  record  of  the 
probate  court,  for  want  of  notice  to  the  plaintiff  as  the  party 
interested.  He  is  not  to  be  permitted  to  allege  here  another 
objection  against  the  competency  of  the  evidence;  for  if  this  had 
been  made  in  the  court  below,  it  might  have  been  obviated  by 
sufficient  evidence.  Secondly,  it  appears  that  only  "  extracts" 
from  the  records  of  the  probate  court  were  offered  in  evidence, 
and  if  the  objection  had  been  made  in  the  court  below,  the  de- 
^fendant  might  have  shovm  a  confirmation  by  the  probate  court, 
on  an  application  by  that  court  of  the  proceeds  of  the  sale  to 
the  purposes  of  the  administration.  And  it  is  quite  probable 
that  this  was  the  case;  for  the  deed  of  the  administrator  recites 
a  confirmation  by  the  court,  and  no  objection  to  it  on  that 
ground  was  made  by  the  plaintiff. 

Upon  the  record  as  presented,  the  judgment  is  correct  and 
must  be  affirmed. 

DKSCBipnoK  or  Lajtd  in  an  order  of  sale  made  by  the  probate  ooort,  when 
sufficient:  Bioom  y,  Burdick,  37  Am.  Dec.  299;  Doe  v.  Jlenderion,  4S  Id.  216| 
MqfnoldMw.  FFOMm,  60  Id.  753. 
Am.  D«c.  Vol.  LXXV— 7 
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Objection  as  to  Ai>mi88Ibilitt  ov  Evidbncs  cannot  be  raised  for  th* 
first  time  in  the  appellate  oonrt:  Clark  ▼.  State,  40  Am.  Dec.  481;  Parhe  ¥:. 
Fotter,  71  Id.  221,  and  uote  225. 

COKFIRMATION   IS  NlOKaSAAT  TO  GiTS  EmCT  AKD  OpEBATIOK   tO  %  Sal* 

made  under  a  decree  of  the  probate  oonrt:   Learned  ▼.  Matthewt,  40  MlaSk. 
2279  citing  and  diatingoishing  the  principal 


New  Obleans,  Jackson,  and  Great  Nobthebit 
Railroad  Gompant  v.  Allbbitton. 

[38  ICiMlMim,  342.] 

Expert  EyiDENCB.->-Practicing  physician  is  a  competent  witness  as  a  medi^ 
cal  expert,  even  though  he  is  not  a  graduate  of  any  medical  college  or 
institution,  and  has  no  license  to  practice  medicine. 

ESvn>BNCB  IS  Admissible  to  Pbove,  by  way  of  enhancing  damages,  the  prob- 
able expense  of  the  litigation  in  attorney's  fees. 

Bill  ov  Exoeptioms  is  not  Proper  MEDiuif  through  which  to  certify  U> 
the  appellate  court  matters  which  must  necessarily  be  a  part  of  the  orig^-^ 
nal  record  in  the  case. 

Cm  Motion  for  New  Trial,  both  the  judgment  and  pleadings  of  the  par* 
ties  must  appear  in  the  transcript  of  the  record,  independent  of  the  bilt 
of  exceptions,  to  enable  the  appellate  court  to  determine  the  error  aa> 
signed. 

Ix  Action  against  Railroad  Company,  facts  that  a  collision  took  place* 
and  that  plaiutilT  was  injured,  are  />rima  facte  evidence  of  n^ligence 
and  want  of  skill  iu  the  party  in  charge,  and  casts  the  cntu  probandi  oa 
the  defendant  to  prove  that  there  has  been  no  disregard  of  duty,  and  that 
the  damage  resulted  from  a  cause  which  human  care  and  foresight  could 
not  prevent. 

In  Action  against  Railroad  Company  for  injuries  sustained  by  a  collis- 
ion, if  it  is  not  shown  that  the  engineer  iu  charge  was  in  every  respect 
qualified,  and  acted  with  reasonable  skill  and  the  utmost  caution  to  pre- 
vent such  collision,  the  defendant  is  liable  for  all  actual  and  consequen- 
tial damages  proved,  and  for  exemplary  damages  in  the  discretion  of  tho- 
jury,  provided  it  is  proved  that  plaintiff  received  bodily  injury,  caused 
by  the  gross  negligence  or  wanton  and  willful  misconduct  of  the  engi- 
neer. 

Railroad  Company  Holds  oct  its  Agent  as  competent  and  fit  to  b» 
trusted,  and  thereby,  in  effect,  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency.  Hence  if  such  agent  i» 
guilty  of  misconduct,  rashness,  or  negligence,  the  company  will  be- 
responsible  for  any  injury  resulting  therefrom. 

Principal  must  be  Held  Responsible  where  his  employment  afforded  the 
agent  the  means  or  opportunity  which  he  used  while  so  employed  iu 
committing  an  injury  on  a  third  person,  and  the  willful  trespass  or  in- 
jury of  the  agent  derived  from  tiie  authority  confided  to  him  by  th» 
principal,  as  a  source  of  power  in  the  exercise  of  his  master's  employ- 
ment»  makes  the  principal  responslblA, 
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iMHWCTioy  M  ERROinoua  Which  Dinib  to  Jury  the  right  to  ooo«u!«r 
the  direct  interest  of  a  witoev  m  party  to  the  mtt,  in  detemuiiing  the 
weight  to  which  his  teetiznony  wae  fairly  entitled;  they  being  in* 
•tracteil  that  to  diar^ard  his  testimoDy  there  must  be  eumethlug  in  hia 
manner  or  ooodoet  in  giving  it,  or  In  the  teatimoiiy  of  other  witnesses, 
saffideot  to  satisfy  their  minds  that  what  the  witasas  stated  was  fslse. 


The  opinion  states  the  facts,  except  that  one  Dr.  Simms,  who 
WBS  caUed  for  plaintiff,  testified  that  he  had  been  a  practiciug 
physician  for  six  years;  that  he  was  not  a  graduate  of  anj 
medical  college  or  institution^  and  had  no  license  to  practice 
medicine;  that  he  had  attended  a  course  of  medical  lectures^ 
and  had  studied  the  science  of  medicine  three  years  before  be- 
ginning the  practice  thereof.  He  also  testified  that  about  three 
weeks  after  plaintiff  received  the  injury  from  the  collision  he 
cslled  to  see  him;  that  plaintiff  complained  of  pain  in  his 
back  and  loins,  and  had  a  slight  cough.  Witness  was  then 
asked  if  the  injury  received  by  plaintiff,  as  detailed  by  hiiu» 
would  produce  the  pain  and  cough.  Defendant  objected,  and 
moved  to  strike  out  the  evidence  of  witness  and  reject  him  as  a 
medical  expert.  Motion  denied,  and  defendant  excepted.  Plain- 
tiff also  introduced  one  Sturges,  a  practicing  lawyer,  to  prove 
what  would  be  a  reasonable  fee  in  the  case  at  bar.  Defendant 
objected.     Objection  overruled,  and  exception  taken. 

W.  P.  Harris  and  J.  D.  Freeman^  for  the  plaintiff  in  error. 
Oeorge  L.  Potter^  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  Under  article  86,  page  492,  of  the  new 
code,  abolishing  the  distinction  between  actions  of  trespass  vi  et 
armis  and  actions  of  trespass  on  the  case,  the  defendant  here 
filed  his  action  in  the  court  below  to  recover  of  plaintiff  in  error 
damages  alleged  to  have  been  sustained  by  him,  *'  by  a  collision 
of  the  up  and  down  mail  and  passenger  trains  on  said  road, 
caused  by  the  gross  carelessness,  negligence,  misconduct,  and 
mismanagement  of  the  servants,  agents,  and  conductors  of  the 
Bsid  railroad  company." 

The  plaintiff  in  error  filed  an  answer  to  this  complaint, 
amounting  to  a  '*  general  denial"  of  the  cause  of  action  therein 
stated;  and  upon  the  issue  thus  joined,  the  cause  was  submitted 
to  the  juiy.  Only  two  exceptions  to  the  testimony  were  re* 
served  in  the  progress  of  the  trial.  The  first  relates  to  the  tes« 
timony  of  Dr.  Simms;  and  the  second  to  the  admissibility  of 
evidence  to  prove,  by  way  of  enhancing  damages,  the  probable 
expense  of  the  litigation  in  attorney's  fees.    The  ruling  of  the 
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court  on  both  these  points,  is  in  accordance  with  well-settled 
doctrines,  not  necessary  to  discuss  here.  No  motion  for  a  new 
trial  appears  on  this  record,  except  by  the  bill  of  exceptions, 
and  we  have  repeatedly  held  that  a  bill  of  exceptions  is  not  the 
proper  medium  through  which  to  certify  to  this  court  matters 
which  must  necessarily  be  a  part  of  the  original  record  in  the 
cause,  if  they  exist  at  all. 

The  amended  record,  filed  by  consent  of  counsel,  furnishes 
the  judgment  on  the  motion  for  a  new  trial.  But  a  judgment 
without  a  cause  of  action  on  which  it  is  based  is  as  insufficient 
in  judicial  proceedings,  brought  to  this  court  for  revisal,  as  a 
cause  of  action  without  a  judgment;  both  must  appear  in  the 
transcript  of  the  record,  being  necessary  parts  thereof,  index)en- 
dent  of  the  bill  of  exceptions,  to  enable  this  court  to  determine 
the  error  assigned  thereon.  The  office  of  a  bill  of  exceptions  is 
to  place  upon  record,  by  the  direction  of  the  court  or  the  law, 
such  extraneous  matters  as  do  not  necessarily  constitute  a  part 
of  the  record  in  the  cause.  But  the  pleadings  of  the  parties, 
and  the  judgments  of  the  court  thereon,  not  depending  for  their 
preservation  on  the  optionary  right  to  a  bill  of  exceptions,  must 
Lave  a  more  certain  foundation  as  a  record,  and  higher  evidence 
as  such,  than  the  transcript  of  a  bill  of  exceptions,  which  is 
itself  but  a  copy,  in  this  respect,  of  a  supposed  mattc^r  of  record. 
We  cannot  therefore  notice  this  motion  for  a  new  trial. 

This  brings  us  to  the  consideration  of  the  points  presented 
by  the  instructions  of  the  court  below,  which  are  fully  exhibited 
in  the  record,  together  with  the  whole  testimony. 

As  the  three  first  charges  given  for  the  defendant  in  error  are 
substantially  embraced  in  the  propositions  reasserted  in  the 
fourth  instruction,  we  will  consider  of  them  all  in  examining 
the  fourth  instruction  given  for  the  plaintiff  below.  That  in- 
struction is  as  follows:  ''That  in  an  action  against  a  railroad 
company,  the  facts  that  a  collision  took  place,  and  that  plaintifl 
was  injured,  are  prima  facie  evidence  of  negligence  or  want  of 
skill  of  the  agent  in  charge,  and  shifts  the  burden  of  proof 
upon  the  defendant  to  show  that  the  engineer  was  in  every  re- 
spect qualified,  and  acted  with  reasonable  skill  and  the  utmost 
caution ;  aud  if  the  disaster  was  occasioned  by  the  least  want  of 
due  skill,  or  of  prudence  on  the  part  of  the  engineer  in  charge 
of  the  colliding  engine,  the  defendant  is  liable,  and  the  jury 
should  find  for  the  plaintiff  all  actual  and  consequential  dam^ 
ages  proved  to  their  satisfaction;  and  may  also  find  exemplaiy 
damages,  provided  the  testimony  in  the  cause  shows  that  the 


Oct  1859.]  New  Oblsams  etc.  R.  R  Co.  u  Allbriiton.    101 


a  bodily  injury,  and  that  that  injozy  was 
caused  by  the  gross  negligence  or  wanton  and  willful  miscon- 
duct of  &e  engineer  of  defendants." 

The  first  proposition  here  asserted  is  that  a  collision  is  prima 
facie  evidence  of  liability,  and  casts  the  anus  probandi  on  the 
defendant. 

This  rule,  in  relation  to  passenger  carriers,  is  correctly  stated: 
"  They  are  bound  to  the  utmost  care  and  diligence  of  Tery  can* 
tious  persons,  and  of  course  they  are  responsible  for  any,  even 
the  slightest,  n^lect:"  2  Oreenl.  Ey.,  sec.  221.  <'  They  are  held 
to  the  strictest  responsibility  for  care,  vigilance,  and  sldll  on  the 
part  of  themselyes  and  all  persons  employed  by  them,  and  they 
are  paid  accordingly.  The  rule  is  founded  on  the  expediency 
of  throwing  the  responsibility,  upon  those  who  can  best  guard 
against  it:"  Shaw,  0.  J.,  in  FarweU  t.  Boston  Jk  W.  R.  B,  Co., 
4  Met.  49  [38  Am.  Deo.  839].  Mr.  Angell  says:  "  That  the  onus 
probandi  is  on  the  proprietor  of  the  vehicle  to  establish  that 
there  has  been  no  disregard  whiitever  of  his  duties,  and  that 
the  damages  resulted  from  a  cause  which  fiumim  care  and  fore* 
sight  could  not  prevent,  is  well  settled:"  Angcdl  bnCarrierSp 
sec.  569;  IngaUs  v.  BUh,  9  Met  1  [43  Am.  Dec.  846]^  -ISloh^  v: 
SaUmstaU,  13  Pet.  181;  Ware  v.  Oay,  11  Pick.  106;  ChritUio  v.- 
Origgs^  2  Campb.  79;  McKinneij  v.  Niel,  1  McLean,  640;  Carpus 
V.  London  and  Brighlon  Ry  Co.,  6  Q.  B.  787. 

The  second  branch  of  the  instruction  asserts  that  if  the  luil- 
road  company  failed  to  show  that  the  engineer  was  in  every 
respect  qualified,  and  acted  with  reasonable  skill  and  the  utmost 
caution,  to  prevent  such  collision,  the  company  is  liable  for  all 
actual  and  consequential  damages  proved,  and  for  exemplaiy 
damages  at  the  discretion  of  the  jury,  provided  that  the  testi- 
mony in  the  cause  shows  that  the  plaintiff  received  a  bodily  in* 
jury,  and  that  that  injury  was  caused  by  the  gross  negligence  or 
wanton  and  willful  misconduct  of  the  engineer  of  defendants. 

It  is  insisted  on  this  point:  1.  That  while  the  principal  is 
responsible  for  the  torts  and  negligences  of  his  agent  in  the 
course  of  the  agency,  or  even  beyond  such  general  agency  when 
expressly  authorized  or  subsequently  adopted  by  the  principal, 
yet  he  is  never  liable  for  the  unauthorized,  the  willful,  or  the 
malicious  act  or  trespass  of  his  agent;  and  numerous  cases  and 
authorities  are  referred  to  in  support  of  the  limitation  here  con- 
tended for. 

And  it  is  urged,  in  the  second  place,  that  notwithstanding  the 
agent  still  occupies  the  place  and  assumes  to  exercise  the  duties 
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<•?  his  agency,  yet  if  in  doing  so  he  transgress  the  order  of  his 
l>rincipal,  or  by  his  willful  and  malicious  abuse  of  the  power 
derived  from  his  agency  inflict  injury  on  the  public  or  third 
I>er8ons,  the  principal  is  not  responsible,  without  proof  of  some 
guilty  omission  or  participation  in  such  wrongful  conduct. 
And  for  this,  respectable  authority  is  not  wanting. 

It  is  lastly  insisted,  in  relation  to  this  instruction,  that,  at  all 
events,  exemplary  or  punitive  damages  against  the  principal, 
for  such  willful  and  malicious  conduct,  cannot,  upon  any  just 
principles,  be  visited  upon  the  principal,  who  is  not  only  wholly 
innocent  of  intentional  wrong,  but  usually  the  greatest  sufferer 
by  such  wrongful  acts. 

In  the  case  before  us,  as  it  often  happens  in  legal  science,  it 
will  be  found  much  more  difficult  to  reconcile  the  apparently 
conflicting  opinions  of  courts — swayed  by  the  peculiar  hardships 
of  the  individual  cases  they  have  been  called  to  decide — with 
each  other,  or  with  true  primuples,  than  to  ascertain  the  true 
principles  themselves. w|iicli  sVould  guide  us. 

The  foundation"of  :)^^t^1b  on  this  subject  is  that  the  agent 

is  but  t^^'Jii^styutftenf .     That  one  having  authority  over  the 

.  actioxis'pf^aC&otBer — who  for  his  own  benefit  places  him  in  a  con- 

\,\  V  wtioa  to  injure  others  by  the  exercise  of  the  powers  conferred 

.  -  '   — shall  be  responsible  for  the  abuse  of  that  power  by  his  agent, 

as  if  it  were  the  act  of  himself,  whether  such  abuse  be  the  result 

of  negligence  or  willfulness. 

The  true  principle  is  thus  stated  by  Judge  Story  in  his  work 
on  agency,  sees.  451,  452:  "  In  the  next  place,  as  to  the  liabil- 
ity of  principals  to  third  persons  for  the  acts  of  their  agents, 
this  topic  may  be  dismissed  in  a  few  words;  for  the  whole 
doctrine  turns  upon  the  obvious  maxim  that  he  who  acts  by 
another  acts  by  himself — quoting  the  maxim  of  the  Soman 
code,  4  Inst.,  tit.  5,  QuifacU  per  €dium,  facU  per  se,  and  cit- 
ing numerous  elementary  writers  for  this  foundation  of  the 
principle. 

He  then  comes,  in  section  452,  to  treat  of  the  "  liability  of 
the  principal  to  third  persons  for  the  misfeasances,  negligences, 
and  torts  of  his  agent."  "  It  is  a  general  doctrine  of  the  law," 
says  he,  ''that  although  the  principal  is  not  ordinarily  Mable 
(for  he  sometimes  is),  in  a  criminal  suit,  for  the  acts  or  misdeeds 
of  his  agent,  unless,  indeed,  he  has  co-ox)erated  in  those  acta 
or  misdeeds,  yet  he  is  held  liable  to  third  persons,  in  a  civil 
suit,  for  the  frauds,  deceits,  concealments,  misrepresentations, 
torts,  negligences,  and  other  malfeasances  or  misfeasances,  and 
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omissionB  of  duty  of  bis  agent  in  the  course  of  his  employment, 
Although  the  principal  did  not  authorize,  or  justify,  or  partioi* 
pate  in,  or  indeed,  know  of  such  misconduct,  or  even  if  he  for- 
bade the  acts,  or  disapproved  of  them.  In  all  such  cases,  the 
role  applies,  reapondeai  guperior,  and  it  is  founded  upon  public 
policy  and  conyenience;  for  in  no  other  way  could  there  be  any 
safety  to  third  persons  in  their  dealings,  either  diiecQy  with  the 
principal,  or  indirectly  with  him,  through  the  instrumentality 
of  agents.  In  every  such  case  the  principal  holds  out  his  agent 
as  competent  and  fit  to  be  trusted;  and  thereby,  in  effect,  he 
warrants  his  fidelity  and  good  conduct  in  all  matters  within  the 
scope  of  the  agency." 

Mr.  Angell,  in  his  lucid  work  on  carriers,  treating  of  pasaen* 
ger  carriers,  and  of  *'  their  duties  in  respect  to  the  character  and 
competency  of  their  servants,"  says:  **  The  general  rule  as  to  all 
persons  professing  to  exercise  any  trade  or  employment,  for  all 
persons  indifferently,  is  that  they  are  bound  for  a  due  applica- 
tion, on  the  part  of  their  servants,  of  the  necessary  attention, 
art,  and  skill."  He  applies  the  doctrine  to  stage-drivers,  engi- 
neers, and  switch-tenders  on  railroads,  and  says:  "  They  must 
be  such  as  are,  in  the  first  place,  fully  competent,  and  in  the 
next,  careful  and  trustworthy  in  their  general  character:"  See 
sec.  540. 

And  in  section  541,  speaking  of  the  duiy  of  proprietors  of 
public  lines  of  conveyance  to  employ  temperate  and  discreet 
agents,  he  gives,  as  a  reason  for  the  observance  of  tins  precau- 
tion, **  for  if  the  driver  of  a  stage-coach  or  the  engineer  of  a 
railroad  is  under  any  circumstances  guilfy  of  misconduct,  rash- 
ness, or  negligence,  the  proprietors  will  be  responsible  for  any 
injury  resulting  therefrom." 

In  section  546  the  same  author  says:  "  In  short,  when  the 
carriage  is  by  railroad,  the  company  impliedly  warrants  the  road 
to  be  in  good  traveling  order,  and  fit  for  use;  then  again,  sup- 
posing the  condition  of  the  road  itself  to  be  ever  so  good,  the 
conductor  of  the  train  is  guilty  of  misconduct  by  endeavoring 
to  drive  his  train  to  a  certain  station  before  it  is  reached  by  a 
counter-train;  for  if  the  conductors  of  both  trains  are  governed 
by  the  same  idea,  the  passengers  are  exposed  to  the  dangers  of 
a  collision." 

The  rule  may  be  thus  stated:  In  all  cases  where  it  appears 
that  the  employment  of  the  principal  afforded  the  agent  the 
means  or  opportunity,  which  he  used  while  so  employed,  in 
oommitting  an  injury  on  a  third  person,  the  principal  must  be 
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held  responsible.  The  willful  trespass  or  injury  of  the  agent, 
deriyed  from  the  authority  confided  to  him  bj  the  principal  as  a^ 
source  of  power  in  the  exercise  of  his  master's  employment,  wilt 
make  the  principal  responsible.  And  this,  upon  the  reason 
that  he  who  employs  and  confides,  should  be  the  loser  rather 
than  a  stranger — a  rule  of  justice  entirely  consonant  with  th» 
maxim  of  the  Roman  law  already  cited. 

These  doctrines  are  Tery  fully  considered,  the  cases  reviewed,, 
and  all  the  objections  to  these  instructions  fully  answered  ia 
this  court,  in  the  case  of  Vichburg  eic.  E.  B.  Go.  y.  Patten,  31 
Miss.  198  [66  Am.  Dec.  552]. 

The  case  of  McCoy  y.  McKowen,  26  Miss.  487  [69  Am.  Dec, 
264],  and  the  case  McManus  y.  Crickett,  1  East,  106,  on  which 
it  was  based,  are  clearly  distinguishable  from  the  case  before  the 
court  now,  as  well  as  ihe  case  of  Vicksburg  etc.  R.  B.  Co.  y.  Pai- 
ton,  supra. 

They  were  both  cases  having  no  relation  to  the  great  princi- 
ple of  public  policy  and  convenience,  and  indeed,  of  public 
necessity,  which  gave  rise  to  the  rules  regulating  the  Responsi- 
bility of  carriers.  These  rules  have  been  extended  by  the  courts 
wisely,  we  think,  to  meet  the  enhanced  facilities,  dangers,  and 
necessities  growing  out  of  the  new  modes  of  travel  invented  by 
the  age. 

It  is  no  answer  to  the  soundness  of  these  views  to  say  that  the 
doctrine  of  respondeat  superior,  thus  extended,  involves  the  inno- 
cent with  the  guilty.  The  books  abound  not  only  with  strong 
cases  of  recovery  against  common  carriers  wholly  without  faa.t 
on  their  part,  sanctioned  by  the  most  learned  judges  anl 
enlightened  courts;  but  their  inflexibility  in  maintaining  and 
even  extending  these  salutary  rules  of  law  without  bending  to 
popular  sympathies,  or  yielding  to  the  hardships  of  a  particular 
case,  has  been  the  subject  of  just  admiration  and  compliment: 
See  2  Kent's  Com.,  9th  ed.,  812,  813. 

Indeed,  even  criminal  responsibility  attaches  to  the  principal 
for  the  acts  of  the  agent  in  some  cases,  where  the  principal  is- 
wholly  ignorant  of  the  act  of  the  agent:  See  1  Whart.  Orim.  L., 
sec.  153.  We  think  there  is  no  error,  therefore,  in  the  first, 
second,  third,  and  fourth  instructions  given  for  plaintiff  below. 

The  last  instruction  asked  for  the  plaintiff  was  asked  as  an 
explanation  of  a  modification  of  one  of  the  defendant's  instruc- 
tions. That  the  force  of  this  instruction  may  be  seen  more 
clearly,  we  state  them  in  their  order  in  point  of  time. 

The  defendant  below  asked  the  following  instruction,  which 
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was  refused:  "The  tesiiiDonj  of  the  plaintiff  by  himself  may 
be  entire] J  disregarded  by  the  jury,  if  they  think  proper." 

In  Ilea  of  this  instmction,  the  court,  without  request,  gaT» 
the  following  as  a  modification  of  the  above  charge  so  refused: 
"  The  jury  are  the  proper  judges  of  the  testimony  of  all  the 
witneaaes  in  the  case.  It  is  their  right  and  province  to  weigh 
and  consider  that  of  the  plaintiff;  and  if,  after  weighing  and 
oonsideting  it,  with  all  the  other  facts  and  circumstances  of  the 
ease,  as  shown  from  the  evidence,  they  should  believe  that  it  is 
untme,  ihey  may  so  treat  it  and  entirely  disregard  it." 

As  an  explanation  of  the  foregoing  last  instruction,  thecourt, 
at  the  instance  of  phiintiff,  gave  the  following:  *'  To  authorize 
the  jury  to  disbelieve,  and  consequently  to  disregard,  the  testi* 
mony  of  a  witness,  there  must  be  something  in  his  manner  or 
conduct  in  giving  in  his  testimony,  or  in  the  testimony  of  the 
other  witnesses  in  the  cause,  sufficient  to  satisfy  the  minds  of 
the  jury  that  what  the  witness  has  stated  is  false." 

Under  these  instructions,  the  jury  were  wholly  denied  the  right 
to  consider  of  the  "  interest"  of  the  witness  as  a  party  to  the 
suit  in  determining  the  weight  to  which  his  testimony  was  fairly 
entitied.  They  were  confined  to  his  '*  manner  and  conduct  in 
giving  in  his  testimony,"  and  to* 'the  testimony  of  the  other 
witnesses  in  the  cause  sufficient  to  satisfy  their  minds  that  what 
he  fitated  was  false,"  and  could  not  consider  of  his  direct  interest 
in  the  event  of  the  suit,  which  the  statute  gives  them  the  right 
and  makes  it  their  duty  to  consider. 

It  is  said,  in  answer  to  this  objection  to  the  ruling  of  the 
court  below,  that  this  instruction  could  not  have  been  prejudi- 
cial to  the  defendant  below,  as  the  testimony  of  plaintiff  below 
was  wholly  immaterial  and  might  have  been  omitted.  We  can- 
not so  regard  it.  On  one  of  the  main  points  in  issue  (the  in- 
jury to  the  plaintiff  below)  from  the  very  nature  of  the  inquiry, 
it  was  the  most  important  testimony  in  the  cause,  and  we  cannot 
Bay  what  influence  it  may  have  exerted  on  the  jury  in  producing 
the  verdict  shown  in  this  record. 

For  this  error,  let  the  judgment  be  reversed,  cause  remanded, 
and  a  venire  de  nrn^o  awarded. 

Hahdt,  J.,  being  a  stockholder  in  the  railroad  company,  did 
not  sit  in  this  cause. 


Expert  Tbstdcont  as  to  Mn>iGAL  Qitbstiok:  See  extended  note  on  this 
question  appended  to  Hammond  ▼.  Woodman^  66  Am.  Dea  234,  where  tho 
principal  caae  b  cited  with  others  of  like  import  Sea  also  note  to  Aahworili 
V.  KiUridge,  69  Id.  ISa 
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Bill  ov  Exceptions,  what  should  oontain:  State  v.  SoTMrmlle,  88  Am* 
Dec.  248;  Johtuon's  Ex'x  v.  Jenninga's  Adm*r,  60  Id.  323,  aod  note  330;  LoM 
▼.  Moynehan,  63  Id.  306;  Sa^fard  v.  Howard,  68  Id.  101. 

Error  will  not  bb  Notioed  unless  apparent  from  the  record:  Sa^ford  y. 
Howard,  68  Am.  Dec.  101,  and  note  108.  Whatever  lawfully  belongs  to  the 
record  cannot  be  inserted  in  or  certified  to  the  appellate  court  through  the 
medium  of  a  bill  of  exceptions.  Where  no  portion  of  the  original  record  ia 
to  be  found  outside  of  the  bill  of  exceptions,  the  appellate  court  has  no  right 
to  examine  into  the  assignments  of  error  in  the  case:  Smith  v.  Caleoie,  41 
Miss.  657.  Thus  the  instructions  given  and  refused,  and  motion  for  a  new 
trial,  with  the  decision  of  the  court  thereon,  must  be  stated  in  the  record. 
The  objections  and  exceptions  thereto  must  be  presented  by  the  bill  of  excep- 
tions, as  must  also  the  facts  bearing  on  these  questions:  Fither  v.  FUher,  43 
Id.  214,  both  citing  the  principal  case. 

Burden  of  Proof  is  on  Passenger  Carriers  to  show  an  absence  of  neg- 
ligence, and  that  the  damage  or  injury  occurred  by  some  cause  which  human 
care  and  foresight  could  not  prevent:  Farinfi  v.  Bdyle,  62  Am.  I>cc.  GG6,  and 
note  G79-687;  and  o,  prima  facie  case  of  negligence  is  made  out  against  the 
carrier  when  the  passenger  proves  that  he  was  such,  and  that  an  accident  and 
injury  occurred  to  him.  This  presumption  must  be  rebutted  by  the  carrier 
to  exonerate  him:  Oalena  etc,  B,  B,  Co,  v.  Yarwood^  65  Id.  682,  and  note 
€90. 

Liability  of  Passenger  Carriers  for  Negligence:  See  Farish  v.  ReigU, 
62  Am.  Dec  666;  Oalena  etc,  B,  B,  Co,  v.  Yarwood,  eupra;  Mad  Biver  etc 
B,  R,  Co,  T.  Barber,  67  Id.  312;  NolUm  v.  Western  B,  B,  Corporation^  69  Id. 
623,  and  numerous  references  in  notes  to  these  cases. 

Railroad  Company  is  Liable  in  exemplary  damages  for  an  injury  caused 
by  the  negligence  of  its  servants:  Black  v,  CarroUton  B,  B.  Co.,  63  Am.  Dec 
686,  and  note  589;  Pennsylvania  B,  B,  Co,  ▼.  Aspell,  62  Id.  323;  Mad  Rioer 
€te,  B,  B,  Co,  V.  Barber,  67  Id.  312;  Murray  ▼.  South  Carolina  B.  B.  Co.,  70 
Id.  219.  The  principal  case  is  cited  on  this  point  inM,  4f  0>  B,  B,  Ob.  ▼• 
Whitfield,  44  Miss.  491. 
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Bbtan  V.  Mnjiim. 

(tt  lClMOlimi»  S2.] 

Wbibb  OoHiinBioif  ov  Jusomirr  is  by  atatnte  required  to  ilite  oonoiealy 
the  teoti  oat  of  which  th«  indebtednees  aroie,  and  to  ahoir  that 
the  Mnoant  thereof  ie  jostly  dae  or  to  become  doe,  a  etatement  that 
oonfeesioa  ia  based  upon  a  note  given  in  connderation  of  gooda,  warea, 
and  merchandise  sold  by  plaintiff  to  defendant  before  the  date  of  the 
note,  but  not  stating  any  time  of  sale,  or  any  apeoifio  kinds  of  goods,  Is 
insufficient  as  against  other  creditors. 

JuBOHKKT  IS  BiHDnro  UPON  Pabtibs  t&zbcio  if  entered  upon  a  ooofessionv 
accompanied  by  a  defectiye  statement. 

Amindicknt  ov  DzTBCTS  IN  Statbmbnt  Aocx>]CFAimNO  CoNvnraoir  of  Judg- 
ment might  be  made,  but  not  so  as  to  interfere  with  the  righta  of  other 
judgment  creditors  who  may  have  attached  in  the  mean  time. 

Tu  facts  are  stated  in  the  opinion. 

Bbvey,  for  the  plaintiffs  in  error. 

Panons  and  Edmunds,  for  the  respondents. 

Bj  Court,  BiCHABDsoH,  J.  The  plaintiflfs,  as  snbseqtient  judg- 
ment creditors  of  Murray,  filed  their  motion  to  set  aside  a 
judgment  confessed  by  Murray  to  the  defendants,  on  the 
ground  that  the  statement  was  not  in  compliance  with  the  stat- 
ute. The  statement  is  as  follows:  *'  The  defendant  Ephndm 
D.  Murray  states  that  he  is  justly  indebted  to  the  above- 
named  plaintifEs  [Miller  and  others]  the  sum  of  sixty-eight 
dollars,  and  he  asks  the  court  here  to  render  a  judgment  against 
him  therefor  in  f ayor  of  said  plaintiffs.  He  states  that  on  the 
twentj-serenth  day  of  August,  1857,  he  executed  his  promissory 
note  to  the  said  plaintiff  for  the  sum  of  sixtyndx  dollars  and 
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fdxty-five  cents,  due  four  months  after  the  date  thereof;  thai 
said  note  was  given  for  goods,  wares,  and  merchandise  sold  hy 
the  plaintiffs  to  defendant  before  that  date,  and  that  no  part- 
of  said  note  has  been  paid,  but  the  whole  of  the  principal  and 
interest  therein  is  still  justly  due  and  owing." 

The  j^tatute  requires  that  a  statement  in  writing  must  be- 
made,  signed  by  the  defendant,  and  verified  by  affidavit  to  the- 
foUowing  effect:  '^  1.  It  must  state  the  amount  for  which  the- 
judgment  may  be  rendered  and  authorize  the  entering  of  judg- 
ment thereon;  2.  If  it  be  for  money  due,  or  to  become  due,  it 
must  state  concisely  the  facts  out  of  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,  or  to  be> 
come  due: "  Rev.  Code  1855,  p.  1282,  sec.  22.  This  provision 
of  our  law  was  taken  literally  from  the  New  York  code,  and 
though  the  inferior  courts  in  tiiat  state  differed  for  a  while  as 
to  its  construction,  its  meaning  is  now  well  settled.  It  is  said 
that  the  policy  in  requiring  verified  statements  to  state  con* 
cisely  the  facts  out  of  which  the  indebtedness  arose,  is  to  point 
the  other  creditors  of  the  debtor  to  the  precise  transaction  out 
of  which  the  confessed  indebtedness  arose,  to  enable  them  to 
inquire  into  its  truth,  and  to  confine  the  defendant  and  the 
creditors  to  whom  the  judgment  is  confessed  to  the  particular 
matter  set  forth  as  the  foundation  of  the  judgment,  in  case  its 
good  faith  should  be  attacked:  Oandal  v.  Finuy  23  Barb.  652. 
And  in  Chappel  v.  Chappelj  12  N.  Y.  215  [64  Am.  Dec.  496], 
it  was  observed  by  the  court  of  appeals  that ''  the  object  was 
to  improve  the  condition  of  other  creditors  by  compelling  the 
parties  to  spread  upon  the  record  a  more  particular  and  spe- 
cific statement  of  the  facts  out  of  which  the  indebtedness 
arose,  thus  enabling  them,  by  a  comparison  of  that  statement 
with  the  known  circumstances  and  relations  of  the  debtor,  to 
form  a  more  accurate  opinion  as  to  his  integrity  in  confessing 
the  judgment  than  was  possible  under  the  old  system.^'  The 
same  views  are  reasserted  in  a  recent  case  decided  in  the  same 
court  less  than  a  year  ago:  Dunham  v.  Watermanj  17  N.  Y.  9 
[72  Am.  Dec.  406].  We  think  these  views  are  just  and  rea- 
sonable,  and  though  their  practical  application  in  some  caf^es 
may  seem  harsh,  they  will  tend  generally  to  prevent  fraud 
and  save  the  records  of  the  courts  from  becoming  instruments 
of  injustice.  It  has  been  held  that  a  general  allegation  that 
the  debt  was  "  for  goods  sold  and  delivered,"  or  on  account  "  of 
a  promissory  note,"  of  a  certain  date  and  amount,  or  ''  on  a 
note  given  for  goods  sold  and  delivered,"  or  ''  on  a  note  given 
on  a  settlement  of  accounts,"  is  insufficient 
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In  ihiB  statement  the  consideration  is  stated  to  be  goods, 
wares,  and  merchandise,  sold  bj  the  plaintiffs  to  the  defendant 
before  the  date  of  the  note,  but  no  time  is  stated,  nor  the  par- 
ticnlai  kind  of  property  sold  included  in  the  general  descrip- 
tion of  "  goods,  wares,  and  merchandise."  If  the  statement 
required  to  be  made  is  to  be  of  any  service  to  the  other  cred- 
itors  of  the  judgment  debtor,  it  ought  to  state— where  the 
indebtedness  is  for  property  sold — ^when  and  what  kind  of 
property  was  sold,  the  price  or  the  aggregate  of  the  purchase, 
and  the  amount  of  payments,  if  any.  It  is  not  necessaay  that 
the  statement  should  be  as  particular  as  a  bill  of  particulars, 
but  it  ought  to  be  sufficiently  particular  to  aflTord  a*clew  to  a 
creditor,  if  there  is  fraud  and  he  desires  to  investigate  it. 

The  judgment  will  be  valid  between  the  parties,  though  it 
may  not  be  so  as  to  other  judgment  creditors,  and  the  state- 
ment may  be  amended,  but  not  so  as  to  interfere  with  the 
rights  of  other  judgment  creditors  which  may  have  attached 
in  the  mean  time. 

Judge  Scott  concurring,  the  judgment  overruling  the  plain- 
tiffs' motion  will  be  reversed,  and  the  cause  remanded. 

Napton,  J.,  absent.  

JuiwiDDiT  BT  CommBioir  moat  oonciaely  Aaw  the  hctm  oat  of  which  tht 
indehtodiiiMB  arose:  Chajppd  y.  Chappel,  64  Am.  Deo.  496,  and  note  601.  A 
ftttement  ahowing  aimply  that  it  aroae  on  a  promiaaory  note  ia  inanfficient: 
Id.  On  thia  p(nnt  the  principal  caae  ia  cited  in  How  ▼.  DcrBchamer,  31  Mo. 
850.  Itiaalao  cited  in  Southern  Bank  qf  MmouH  y.  MeDonaid,  46  Id.  29, 
aa  authority  upon  the  qaeation  of  the  right  of  a  judgment  creditor  to  appear 
in  the  caae^  in  which  the  judgment  ia  oonfeaaed,  to  more  to  aet  aaide  aacb 
eonfeaaed  judgment  for  irregolarity,  but  in  the  principal  caae  no  anch  quea- 
tion  waa  nuaed.  However,  in  the  latter  caae,  and  in  the  other  caaea  cited  in 
46  Id.  S50,  motUma  to  aet  aaide  the  eonfeaaed  judgmenta  were  made  by 
Judgment  creditora  other  than  thoae  in  whoae  favor  the  judgmenta  had  been 
eonfeaaed.  In  Soutkam  Bank  qf  Mis&ouri  v.  McDcmaJd,  Id.  33,  the  oonrl 
hold  that  each  motioa  can  be  made  by  anch  other  Jadgment  creditora. 


YouNO  V.  Smith. 

[SB  MiaaouBi,  6ft.] 

UnxKB  FosoxBLB  Bhtkt  akd  yjvLLWwuL  DRADrxB  AoT,  which  providpi 
that  "a  demand  in  writing  ia  cmly  neceaaary  when  any  peraon  wrong- 
fully and  without  foroe  ahall  obtidn  and  continue  in  poeaoaoion  of  the 
landa  of  another,"  no  demand  in  writing  ia  neceaaary  to  entitle  a  plaia* 
tiff  to  recover,  if  hia  tenant  hold  over  after  the  expiration  of  hia  term. 

Iv  Tbhakt  AiTOBirs  10  Pftaaoir  frrom  whom  he  did  not  originally  leaae,  the 
preaumption  ia  aterong  againat  him  that  the  peraon  to  whom  he  attorned 
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ia  the  raoooMor  In  Interest  of  his  former  landlord,  and  he  wOl  be  boond 
by  bis  attornment  nnlees  it  was  procnred  from  bim  by  the  fraad  or  mia* 
repreeentation  of  the  person  to  whom  he  has  thus  attorned. 

TnUHT  GAVFOT  DiBFDTB  TiTLi  of  his  landlord  to  the  leased  premises. 

Ko  KoncB  TO  Quit,  vob  Demand  ov  Possbssion,  is  neoeesary  when  ths 
term  of  the  lease  is  to  end  on  a  certain  day,  beeanse  both  parties  are  ap- 
prised of  the  determination  of  the  lease.  The  landlord  may  proceed  al 
once  to  recover  the  leased  prenuses. 

KonoB  MAT  BB  Ddtbhsbd  WITH  by  the  agreement  between  the  lessor  and 
Jessee.  This  is  a  principle  of  common  Uw,  and  Is  applicable  to  all  ten- 
ancies. 

Action  for  unlawful  detainer.  Defendant  leased  oertain 
premises  £rom  Lewis,  and  afterwards  agreed  in  writing  with 
plaintiff  that  he  would  deliyer  to  plaintiff  possession  of  the 
premises  at  a  time  certain.  Failing  in  this,  plaintiff  commenced 
this  action,  had  judgment,  and  the  case  is  now  up  on  a  writ  of 
error.    The  other  fetcts  are  stated  in  the  opinion. 

Ewingj  attomey-generaly  for  the  plaintiff  in  error. 

Ryland  <Md  Son^  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  third  section  of  the  act  concerning 
forcible  entry  and  detainer  describes  two  modes  by  which  tbe 
wrong  of  an  unlawful  detainer  may  be  committed.  To  entitle 
a  plaintiff  to  remedy  for  an  unlawful  detainer  in  the  manner 
first  mentioned  in  that  section,  no  demand  in  writing  is  neces- 
sary. If  the  tenant  holds  over  the  premises  after  the  termina- 
tion of  the  time  for  which  they  were  demised  or  let  to  him,  he 
is  subject  to  a  suit  for  an  unlawful  detainer,  without  any  de- 
mand in  writing  for  the  delivery  of  the  possession.  This  is 
evident  from  the  words  of  the  statute.  A  demand  in  writing 
is  only  necessary  when  any  person  wrongfully,  and  without 
force,  shall  obtain  and  continue  in  possession  of  the  lands  of 
another. 

We  do  not  see  what  a  lease  from  Lewis  to  the  defendant  has 
to  do  with  the  case,  as  he  acknowledged  the  plaintiff  to  be  his 
landlord.  There  was  no  evidence  given  or  offered  that  Lewis 
denied  the  right  of  the  plaintiff.  On  the  contrary,  the  circum- 
stances raise  a  strong  presumption  of  a  conveyance  or  sale  of 
the  premises  by  Lewis  to  Young,  the  plaintiff,  and  there  is  no 
pretense  that  there  was  any  misrepresentation  on  the  part  of 
the  plaintiff.  There  is  no  foundation  in  the  evidence  for  the 
application  of  the  law  relative  to  the  attornment  by  a  tenant  to 
a  stranger.  So  far  from  it,  the  case  furnishes  an  instance  in 
which  the  rule  is  applicable  that  a  tenant  cannot  dispute  tha 
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title  of  his  landlord:  BaU  y.  BvOer,  2  P.  ft  D.  874;  B.  C,  10 
Ad.  ft  EL  204. 

When  the  term  of  a  lease  is  to  end  on  a  piedee  day  there  ia 
no  occa8i<A  for  a  notice  to  quit  previoufily  to  bringing  an  eject* 
ment,  becaiue  both  parties  are  equally  apprised  of  the  deter* 
mination  of  the  term:  Cobb  y.  Stokes^  8  East,  358.  In  thia 
ease  the  lease  was  for  a  less  term  than  one  year:  Mtttenget  ▼• 
ArmBirmg^  A  T.  R.  64;  RoUeston  y.  Smithy  Id.  162.  Although 
the  thirteenth  section  of  the  act  concerning  landlord  and  ten* 
ant,  among  other  tenancies,  allows  a  tenancy  for  less  than  <hm 
year  to  be  terminated  by  a  month's  notice  to  quit,  yet  the  seo* 
tion  immediately  succeeding  enacts  that  no  notice  to  quit  shall 
be  necessary  to  or  from  a  tenant  whose  term  is  to  end  at  a 
certain  time,  or  where,  by  agreement,  notice  is  dispensed  with* 
This  is  nothing  but  a  principle  of  common  law,  and  it  is  appli» 
cable  to  all  tenancies,  without  regard  to  their  duration. 

The  doctrine  of  the  case  of  Reed  y.  ffoUandy  11  Mo.  606,  and 
others  like  it,  that  he  only  who  has  been  in  possession  of  land 
can  maintain  a  suit  for  a  forcible  entry  and  detainer,  or  of  im« 
lawful  detainer,  was  changed  at  the  last  reyison:  Bey.  Code 
1865,  p.  794,  sec.  36;  and  now  heirs,  deyisees,  grantees,  and 
assigns  may  haye  these  remedies. 

Judgment  affirmed. 

RicHABDsoN,  J.,  concurred. 
Nafton,  J.,  absent. 

TDf  AXT  GANHOT  DlSFOTI  liAXDLCnw's  TtTLB— EXOBFTIOII  10  BiTLB:  Com^ 

kff  ▼.  Sla^fUld^  60  Am.  Deo.  219,  and  note  222.  Thu  rale  does  not  extend 
beyond  the  particular  title  under  which  the  tenant  went  into  poaaeerion:  Bet' 
Imn  ▼•  Budd,  S5  Id.  442;  doee  not  apply  to  tenant  who  haa  pnrchaaed  at  tas 
nle  the  landlord's  title  to  the  premises  occupied  by  tenant:  Id.  452|  notei 
WmaUm  ▼.  Prttidaii  etc,  61  Id.  540,  and  note  541. 

Tenaht  oav  Dibfutb  Landlord's  Title,  whbn:  See  note,  anbd.  2,  DanitU 
T.  Brcwn^  69  Am.  Dec  510,  where  the  authoritiea  are  collected  and  cited;  se# 
note  to  BeUistm  ▼.  Budd^  65  Id.  452.  The  principal  case  la  cited  in  Penis  ▼. 
KmeaUr^  41  Ma  451,  as  to  tenanta  disputing  theif  landlord*a  titles  where  thia 
subject  ia  discussed  at  oonsiderable  length;  also  in  QUleU  ▼.  ifoMeios,  45  Id» 
609. 

TnrAinr  HoLDnro  otxb  arxb  EzraiATiov  o?  Toui  is  not  entitled  t» 
notice  to  quit:  See  note  to  Dankis  ▼.  Brcwn,  69  Am.  Dea  506,  where  the  an* 
thorities  are  collected.  Thia  principle  ia  affirmed  in  Akxomder  t.  WtiUoU^ 
97  Ma  113^  citing  the  principal  case. 

As  TO  KsGBiBiTr  ov  DxMAjrs^  the  priao^  oaaa  is  affiniiiBd  ia  Sikeif  ^ 
Summtr»  61  Ma  267. 
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.    Winston  v.  Taylor. 

[SB  mnouBx,  88.] 

fUwBW  OF  8100K  B  vov  IxeuBMD  where  one  xeoeiyee  it  of  aootiMr  to  pes* 
tare  at  a  certaiii  prioe  per  head  per  month,  hot  under  moh  oantraot  tfao 
agister  is  only  hoond  to  take  ordinary  and  reaeonaMo  ok%  and  ia  only 
responsible  for  ordinary  ne^igenoe. 

Btxdxsci  or  Divenbb  kot  Pucabed  oannot  be  given  at  triaL 

Oini  GAKiroT  AsBOLTB  HnffHin.y  vbom  LuaiLirr  ov  OovnACg  hj  refeiziBg 
from  the  firm  that  is  a  party  to  such  oantraot^  nnless  the  other  oontraet* 
ing  party  consents  to  his  release. 

Whihx  Firm  Rbcbiw  Stock  to  be  VABTUtasD  for  an  hidefinite  time,  if 
one  of  the  firm  retires  he  may  absolTe  himself  from  farther  liability  apon 
the  contract  by  reqniring  owner  to  remoye  his  stock.  If  owner  permit- 
ted stock  to  remain  after  a  reasonable  time,  it  wonld  operate  as  a  release 
to  retiring  partner.  Snch  defense^  howerer,  oaght  to  be  clearly  mads 
oat. 

BiTBDXir  OF  Proof  dou  kot  it  Avt  Bvu  always  rest  on  same  parly. 
Sometimes  it  depends  on  the  form  of  the  action  and  the  stage  of  the 
'  oaose  at  which  the  action  arises.  In  troTcr,  plaintiff  may  rely  on  a 
demand  and  refusal  to  deliver  the  property,  and  defendant  will  be  pat 
on  his  defense;  but  in  asaumpgU,  or  action  on  the  case,  foanded  on  no^^- 
genoe,  plaintiff  most  make  oat  a  pnma/aeie  case  as  he  charges  it. 

ImimuonoNB  not  wixHnr  Isson  made  by  the  pleadings  shoald  not  be  given 
by  the  trial  coort  to  the  jury. 

DufURRER  IB  Profbrlt  Sobtaiksd  whcn  complaint  shows  action  is  based 
apon  judgment  of  ooart  of  another  state,  and  that  jarisdietion  over  da» 
fendant  was  acquired  by  the  publication  of  summons. 

The  £Etct8  are  Bufficiently  stated  in  the  opinion. 

Edwards  and  Ewag^  for  the  plaintiffs  in  error. 
PanoM^  for  the  defendant  in  error. 

By  Court,  Bichabdbon,  J.  The  defendant  and  his  partnerSi 
who  kept  a  ranch  in  California,  received  of  the  plaintiffs  in 
September,  1850,  eight  horses  and  seven  mules  to  be  herded 
on  their  ranch,  for  which  the  plaintiffs  were  to  pay  three  dol- 
lars per  head  each  month.  By  this  contract  the  defendant  did 
not.  insure  the  safety  of  the  stock,  but  was  only  bound  to  take 
ordinary  and  reasonable  care  of  it,  and  was  only  responsible 
for  ordinary  negligence:  Story  on  Bailments,  sec.  443. 

The  amended  petition  on  which  the  action  was  tried,  after 
netting  out  the  contract  and  its  legal  effect,  averred  that  though 
the  plaintiffs  demanded  the  horses  and  mules  of  the  defendant, 
only  six  of  the  horses  and  four  of  the  mules  were  delivered, 
.and  that  the  others  were  lost  by  reason  of  the  negligence  and 
improper  care  of  defendant.  The  defendant  admitted  that 
«ome  of  the  horses  and  mules  were  lost,  but  denied  that  they 
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hai^  been  demanded  by  the  plaintiflBy  or  fbat  they  were  loet 
by  the  careleesnees  or  negligence  of  the  defendant.  The  only 
issue  tendered  by  the  answer  was  whether  the  property  wat 
loet  by  the  defendant's  negligence.  No  new  matter  was  intro* 
dnced  or  relied  on,  and  there  was  nothing  to  warrant  the 
admission  of  Claybrook's  testimony,  or  the  giving  of  the  fifth 
and  sixth  instructions  asked  by  the  defendant.  The  defense 
made  for  the  first  time  at  the  trial  amounted  to  a  release, 
vhich  was  inadmissible,  if  for  no  other  reason  than  because 
it  was  not  set  up  in  the  answer. 

The  defendant  could  not  absolve  himself,  without  the  con* 
sent  of  the  plaintifis,  from  the  liability  the  contract  imposed  on 
him  and  his  partners  by  retiring  from  the  firm:  Hclden  v. 
McFa%dj  21  Mo.  215.  But  as  the  stock  was  not  placed  in  the 
defendant's  custody  for  any  definite  time,  and  the  plaintifis 
could  have  removed  it  at  their  pleasure,  the  defendant,  on  the 
other  hand,  could  have  required  the  plaintifis  to  take  it  away 
by  giving  them  reasonable  notice;  and,  in  my  opinion,  if  Tay- 
lor had  advised  them  that  he  intended  to  give  up  the  business 
and  leave  the  country,  and  had  requested  them  to  remove  their 
stock,  there  would  be  no  hardship  in  holding,  if  they  permitted 
it  to  remain  after  the  expiration  of  a  reasonable  time  within 
which  they  could  have  taken  it  away,  that  they  looked  to  the 
other  partners  to  take  care  of  their  property,  and  discharged 
him  from  the  contract.  Such  a  defense,  however,  ought  to  be 
clearly  made  out,  not  only  as  to  the  request,  but  that  reasona- 
ble time  was  given  after  notice  for  the  removal  of  the  stock, 
and  that  a  cause  of  action  against  him  had  not  already  ac- 
crued. 

There  is,  perhaps,  no  absolute  rule  for  determining,  in  every 
case,  upon  whom  the  burden  of  proof  rests,  whether  upon  the 
bailor  to  establish  the  negligence  by  which  the  property  was 
'  lost,  or  upon  the  bailee  to  show  that  the  loss  has  been  without 
any  neglect  on  his  part.  Sometimes  it  depends  on  the  form  of 
the  action  and  upon  the  stage  of  the  cause  at  which  the  ques- 
tion arises.  In  an  action  of  trover,  the  plaintifiiB  may  rely  on 
a  demand  and  refusal  of  the  property,  and  thus  put  the  oppo- 
site party  on  the  defense;  but  in  an  action  of  assumpsit^  or  an 
action  on  the  case  founded  on  negligence,  the  plaintiff  must 
make  out  a  prima  facie  case  as  he  charges  it;  for  it  is  a  gen- 
eral common-law  principle  that  every  person  is  presumed  to 
do  his  duty  until  the  contnoy  is  shown:  Story  on  Bailments, 
sees.  213,  278,  410,  454.    It  is  also  said  that  when  the  thing 
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bailed  is  lost  or  injured,  the  bailee  is  bound  to  account  for  sucb 
loss  or  injury;  but  when  this  is  done,  the  proof  of  negUgenoO' 
or  want  of  due  care  is  thrown  on  the  bailor:  1  Parsons  on 
Cont.  606.  In  this  case,  however,  the  question  did  not  arise,, 
and  there  was  no  propriety  in  giving  the  instructions  asked  hy 
either  party  on  the  subject,  for  the  pleadings  admitted  the 
bailment  and  the  loss  of  the  property,  and  both  parlies  gave 
evidence  bearing  on  the  subject  of  negligence,  and  as  the  whole 
case  was  before  the  jury,  the  only  question  to  be  decided  was 
whether  the  loss  resulted  from  the  want  of  ordinary  care  and 
attention. 

The  demurrer  was  properly  sustained  to  the  original  petition; 
for  as  the  defendant  never  appeared  to  the  suit  in  Califomia, 
the  notice  by  publication  was  insufficient  to  authorize  an  action 
in  this  state  on  the  record  of  the  judgment:  SUmMreet  v.  Shan- 
nouy  1  Mo.  875;  Sdllee  v.  Hay,  3  Id.  84;  Smith  v.  Ross^  7  Id. 
463. 

Judge  Scott  concurring,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 

Napton,  J.,  absent.  ^_^__ 

AoiSTEBor  Stock  is  not  Ihsubib  or  iHini  Saveit,  and  is  lutUe  for  tfaflir 
loss  only  on  proof  of  negligence  or  want  of  pniper  care:  Reff  t,  Tonqf,  69  Am. 
Dec.  444;  Cecil  v.  Preuch,  16  Id.  171. 

BuKDEN  or  Proof,  where  party  seeks  to  avoid  statate  of  limitation:  Shat^ 
non  ▼.  WfiUe ,  60  Am.  Deo.  115,  and  note  121.  In  trespass:  Lhmard  t.  Orott- 
land,  Id.  213. 

JuDOUBNT  OF  SiSTKB  Statb. — ^When  the  complaint  shows  serrioe  of  sum* 
mons  was  made  by  publication  only,  a  demnnrer  thereto  should  be  sostainedr 
See  principal  case.  Same,  entered  on  unauthorised  appearance  of  attomeyt 
BaUzell  ▼.  Noekrf  63  Am.  Dec.  466,  and  note  479.  An  answer  which  denies 
that  defendant  was  not  at  the  time  of  service  a  resident  of  the  state  where 
judgment  was  rendered,  and  that  he  was  not  served,  and  that  he  had  no  notice 
of  the  pendency  of  the  action,  and  that  he  had  no  agent  or  attorney  anther- 
ised  to  appear  for  him,  is  not  sufficient;  he  should  show  that  he  did  not 
appear,  or  that  he  did  not  voluntarily  submit  his  case  to  the  court  for  adjudi* 
cation:  Id.  471. 

Defenses  not  Pleaded  in  answer  cannot  be  proved  at  trial:  Ctnoden  ▼• 
Cairns,  28  Mo.  474;  CUnid  v.  Ivk,  Id.  578. 

Instructions  haying  Ko  Foundation  in  evidence  should  be  refused: 
Johnaon  v.  Jennings,  60  Am.  Dec.  323;  Brown  v.  IUmb^  71  Id.  49;  Chioago 
etc  R.  R,  Co.  v.  George,  Id.  239;  AbboU  v.  Oatch,  Id.  635,  and  note  645; 
Ho%ley  V.  Brooks,  Id.  252;  Andre  v.  Bodman^  Id.  628,  and  note  635;  Benson 
▼.  Atwood,  Id.  611;  CromnteUn  v.  Thkss,  70  Id.  505,  and  note  under  that 
case  on  same  page:  Coughlin  v.  People,  68  Id.  541,  and  note  543;  Conger  v. 
Dean,  66  Id.  93,  and  note  thereunder  96;  Treat  t.  Lord^  Id.  299,  and  note- 
905;  Penobscot  R.  R.  Co.  v.  WhUe,  Id.  257;  ffehn  v.  McCaugkan,  Id.  589^ 
and  note  603;  Mclntyrt  v.  KUne^  64  Id.  163^  and  note  166. 
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Adams  v.  Dabby. 

[ttlfUKII7BI,ia.] 

Dbawib  or  Bell  b  OmoAncD  to  Pat  Box,  if  the  drmwee  refnaes  to  pay  il 
wben  I'^uested  to  do  00^  at  iti  matnrity,  and  doe  notice  haa  been  giraa 
of  ita  diahonor.  If  the  bill  ia  not  properly  preaented  when  dne,  the  drawer 
will  be  diadiarged,  nnlnaa  the  holder  ia  excoaed  from  preaanting  iL 

Hou>iR  or  Bill  will  bb  KAOuaiD  vbom  PBnnrnmi  It,  if  dznww  had  no 
right  to  draw,  or  had  no  fonda  in  handa  of  drawee,  or  had  no  ezpeotatiott 
of  fonda  there,  or  the  drawee  waa  not  obliged  to  accept^  or  the  drawet^ 
having  funda  in  the  drawee*a  handa  dnxing  the  eorrenoy  of  the  bill,  had 
withdrawn  the  aame  before  the  biU  matnrad. 

FumipnoH  IS  Drawib  or  Bill  bad  Fuirsa  or  Havm  or  Dbawbi^  until 
the  oomtrary  ia  ahown. 

Okawer  or  Bill  n  Ehtiilxd  to  hare  it  dnly  preaented,  and  notioe  el  dia- 
honor given,  if  there  waa  a  flnetoating  balance  between  himaelf  and  the 
drawee  in  the  oonrae  of  their  dealinga,  or  he  had  reiaonable  expectatJooa 
that  it  woold  be  paid,  or  the  drawee  had  promiaed  to  accept  it,  or  had 
habttnally  done  ao  without  regard  to  the  atate  of  their  acconntai 

Dakaox  is  Pbbsumxd  to  hats  bun  Dohb  the  drawer,  if  proffer  preaanV 
ment  is  not  mada  and  nptice  of  diriionor  given. 

PunoffTMBVT  n  Excusbd  oiar  whbn  Dbawbe  bad  Ko  Fuinw  in  hands 
of  drawee  continnoaaly  from  the  drawing  of  the  bill  until  after  it  fell 
dne,  and  thia  under  anoh  circomatanoea  aa  to  eatabliah  that  be  had  no 
ri£^t  to  expect  drawee  or  any  other  peraon  to  accept  or  pay. 

Fbbsditiieiit  is  not  Excubxd  becaoae  drawer  removed  fonda  from  handa  oC 
drawee  after  the  bill  abould  have  been  preaented. 

DnocnoH  nr  Bill  to  Chaboi  to  Pabtigitlab  Fuitd  does  not  give  holder 
an  intereat  in  the  property  out  of  which  the  fund  ariaaai 

Tr  iNCcnfBBjrr  ok  Holder  to  Pbbsbmt  Bnx^  and  he  neglecta  to  do  ao  at  k 
proper  time,  he  will  loee  not  only  hia  remedy  on  the  bill,  but  alao  on  ths 
conaideration  or  debt  in  respect  of  which  it  waa  given  or  tranafemd. 

The  facts  are  fully  stated  in  the  opinion. 
Knox  and  Kellogg j  for  the  appellants. 
Eland  and  Coleman^  for  the  respondent. 

By  Court,  Richardson,  J.  It  is  averred  in  the  petition  that 
3Q  the  fourtti  of  September,  1856,  the  plaintiff  deposited  with 
the  defendants,  who  are  bankers,  two  thousand  two  hundred 
and  ninety-six  dollars,  under  the  agreement  that  he  could  with- 
draw  the  same  at  his  pleasure;  that  he  drew  checks  against 
the  deposit  prior  to  the  eighteenth  of  October,  to  the  amount 
of  one  thousand  six  hundred  and  thirty-five  dollars,  leaving  a 
balance  of  about  six  hundred  and  sixty  dollars;  and  that  after* 
wards,  on  the  seventeenth  of  December,  he  drew  a  check  for 
said  balance,  which  the  defendants  refused  to  pay.  The  de* 
fendants  in  their  amended  answer  did  not  deny  any  of  the 
allegations  in  the  petition,  but  set  up  as  a  counter-claim  that 
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Die  plaintiff,  on  the  fifteenth  of  April,  1856,  drew  a  bill  of  ex- 
( hange  on  Oglesby  &  Macauley,  of  New  Orleans,  and  therein 
and  thereby  directed  them,  sixty  days  after  the  date  thereof, 
to  pay  to  the  order  of  Kirkman  &  Luke,  nine  hundred  and 
twenty-five  dollars,  for  value  received,  and  to  charge  the  same 
lo  account  of  fifteen  barrels  of  castor-oil  per  Pennsylvania; 
that  Kirkman  &  Luke  indorsed  the  bill  for  the  accommodation 
of  the  plaintiff,  who  sold  it  to  the  defendants  on  the  sixteenth 
of  April,  and  that  they  were  then  the  holders  thereof.  They 
further  alleged  that  before  the  date  of  the  check  described  in 
the  petition  (December  17,  1856),  the  plaintiff  received  of 
Oglesby  &  Macauley  all  the  proceeds  of  the  castor-oil,  amount- 
ing to  more  than  nine  hundred  and  twenty-five  dollars,  and 
before  the  commencement  of  the  suit  (February  18,  1857), 
received  of  Oglesby  &  Macauley  all  money  and  the  proceeds 
of  all  property  which  they  ever  had  received  for  him,  or  on  his 
account.  Wherefore  they  claimed  that  the  plaintiff  was  in- 
debted to  them  nine  hundred  and  twenty-five  dollars  for  money 
had  and  received,  being  the  proceeds  of  said  pastor-oil. 

The  plaintiff  demurred  to  the  counter-claim,  for  the  reasons 
that  it  did  not  appear  that  the  bill  had  ever  been  presented  for 
acceptance  or  payment,  or  that  the  drawees  had  ever  reftised 
to  pay  it,  or  that  notice  had  been  given  of  its  dishonor,  or  that 
the  plaintiff  withdrew  the  proceeds  of  the  oil  before  the  ma- 
turity of  the  bill;  also  because  no  excuse  was  shown  why  the 
bill  had  not  been  presented,  either  for  the  reason  that  the 
plaintiff  had  no  right  to  expect  it  would  be  paid  when  he  drew 
it,  or  that  he  had  no  funds  in  the  hands  of  the  drawees  during 
the  currency  of  the  bill;  and  finally,  for  the  reason  that  the 
defendants  did  not  show  that  they  were  entitled  to  the  pro- 
ceeds of  the  oil.  The  demurrer  was  sustained,  and  judgment 
given  for  the  plaintiff. 

The  engagement  of  the  drawer  of  a  bill  is  only  conditional 
that  he  will  pay  if  the  drawee  be  requested  at  the  maturity  of 
the  bill  to  pay  and  refuses  to  do  so,  and  due  notice  of  its  dis- 
honor be  given;  and  generally  he  will  be  discharged  from  all 
liability,  unless  the  bill  is  properly  presented  on  the  day  it 
ought  to  be.  The  holder,  however,  will  be  excused  from  mak- 
ing any  presentment,  if  it  is  shown  that  the  drawer  had  no  right 
to  draw,  or  had  no  fands  in  the  hands  of  the  drawee,  or  ex- 
pectation of  fimds,  or  there  was  no  obligation  of  the  drawee 
to  accept,  or  the  drawer  having  funds  in  his  hands  of  the 
drawee  during  the  currency  of  the  bill,  had  withdrawn  the  same 
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before  the  bill  matured.  But  until  the  contrary  is  shown,  it 
will  be  presumed  that  the  drawer  had  effects  in  the  hands  of 
the  drawee,  and  had  a  right  to  draw  upon  him  for  the  amount: 
Ch.  Bills,  435.  And  even  though  the  drawer  had  no  funds  or 
property  in  the  hands  of  the  drawee,  he  is  entitled  to  have  the 
bill  duly  presented,  and  to  receive  due  notice  of  its  dishonor, 
if  there  was  a  fluctuating  balance  between  them  in  the  courpe  of 
their  dealings,  or  he  had  a  reasonable  expectation  when  he  drew 
the  bill  that  it  would  be  paid,  or  if  the  drawee  was  under  a 
promise  to  accept,  or  had  been  in  the  habit  of  accepting,  with- 
out regard  to  the  state  of  their  accoimts:  Diekeng  ▼.  Bealy  10 
Pet.  572.  If  proper  presentment  is  not  made,  or  if  made  and 
the  bill  is  dishonored,  and  proper  notice  is  not  given,  it  is  a 
presomption  of  law  that  the  drawer  has  been  damaged;  and 
Chitty  says  that  "  almost  the  only  allowed  proof  of  the  nega- 
tive is  that  of  the  entire  want  of  effects  in  the  hands  of  the 
drawee  continually,  from  the  time  of  drawing  the  bill  until  and 
after  the  day  it  fell  due,  and  this  imder  such  circumstances  as 
to  establish  that  the  drawer  had  no  right  to  expect  the  drawee, 
or  any  other  person,  to  accept  or  pay.''  No  case  has  been  found 
in  the  books  which  decides  that  the  holder  of  a  bill  is  excused 
for  having  failed  to  present  it  at  the  proper  time,  because  the 
drawer  withdrew  his  funds  lifter  the  time  that  the  bill  ought  to 
have  been  presented. 

These  principles  are  well  established;  and  though  instances 
occur  every  day  in  which  parties  are  allowed  to  take  advantage 
of  an  omission  by  a  person  who  would  charge  them,  when  it  is 
obvious  that  no  injury  has  been  sustained  by  reason  of  the 
omission,  it  would  be  unwise,  and  would  shake  the  stability  of 
the  law  to  multiply  exceptions  in  order  to  save  hard  cases.  If 
the  plaintiff  had  withdrawn  the  proceeds  of  the  oil  before  the 
bill  matured,  the  defendants  could  easily  have  said  so,  but  the 
form  of  the  averment  implies  an  admission  that  the  funds  were 
not  taken  away  until  after  the  bill  became  due.  The  answer 
says  that  before  the  drawing  of  the  check,  which  was  in  De- 
cember, the  money  was  withdrawn,  but  the  bill  was  due  long 
before,  in  June,  and  nothing  is  stated  to  repel  the  inference  that 
the  bill  would  have  been  i>aid  if  it  had  been  presented. 

The  direction  at  the  foot  of  the  bill  to  charge  to  a  particular 
account  gave  the  defendants  no  interest  in  the  oil:  KimbaU  v. 
Ihnaldy  20  Mo.  577  [64  Am.  Dec.  209];  but  their  only  right 
was  to  the  bill.  And  whenever  it  is  incumbent  on  the  holder 
of  a  bill  to  present  it  at  the  proper  time,  and  he  neglects  to  do 
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•Oy  he  will  1006,  not  only  his  remedy  iipoQ  the  bill,  but  also 
upon  the  oonsideration  or  debt  in  respect  of  which  it  was  given 
or  transferred:  Ch.  Bills,  854;  Story  on  Promissory  Notes,  sec 
203. 
Judge  Scott  concnrring,  the  judgment  will  be  affirmed. 

Waivsb  of  Konoi  n  Equivalirt  to  an  a^dTntminn  of  dno  praMntmambt 
Matthey  ▼.  Outty,  60  Am.  Doo.  506^  and  note  G9S. 

Nond  ov  Bdhohob  is  Buwwuanaxr  if  it  out  be  inferred  therefrom  thai 
doe  preaentment  waa  made  and  the  inatroment  diahonoradi  Bumgktim  ▼• 
Mwan,  60  Am.  Deo.  606. 

DisBonoH  TO  Pat  Bnx  ov  Bzchaitoe  om*  ov  PABnoDLia  Finn>  doea  not 
operate  as  an  eqnitable  assignment  of  that  fond  until  it  has  been  aocepted, 
nor  does  it  change  the  character  of  the  inatroment:  GmbaU  t.  ]>(mald,  64 
Am.  Dec  209,  and  note  218. 

Want  ov  Dhjoxnob  nr  PBBBumtXMT  of  a  check  cannot  be  taken  ad- 
vantage of  by  the  drawer,  i^  when  he  drew  it^  he  had  no  fonds  in  the  handa 
of  the  drawee^  or  if  he  has  made  no  provisions  to  meet  the  check,  or,  if  ho 
luM,  after  issuing  the  check,  withdrawn  his  fonds  from  the  handa  of  the 
drawee:  ifoody  t.  ifaei^  48  Mo.  212,  citing  the  principal  case.  This  equitable 
rule  might  be  applied  to  an  indorser;  if  he  should  sell  a  draft  for  value,  and 
before  presentation  he  should  obtain  a  duplicate  and  sell  that  for  an  additional 
sum,  or  ahould  draw  the  money,  he  would  be  ohazgeable^  althou^  there  waa 
a  want  of  diUgenoe  in  presenting  the  bill  by  hia  fint  indovaee.  AfraudnleDl 
transaotion  will  not  be  presumed;  Id. 


Eight  v.  Bobbins. 

[tt  Hissouai,  16&] 

If  ASTiB  HAS  Power  to  Employ  PhjOt  on  a  river  steamboat^  wilhln  Urn 

duration  of  hia  own  term  of  service^  for  a  longer  term  than  one  trip. 

Action  against  owner  of  a  steamboat,  navigating  the  upper 
Mississippi  river,  to  recover  the  wages  of  a  pilot.  The  master 
employed  plaintiff  to  serve  as  pilot  for  five  months,  with  an 
understanding  that  at  times  when  his  own  boat  was  idle  the 
pilot  should  go  on  any  other  boat  that  would  employ  him,  and 
his  wages  earned  on  such  other  boats  should  be  credited  on  his 
wages  on  the  master's  boat  At  the  expiration  of  the  term  the 
pilot  and  master  settled,  and  this  action  is  brought  to  recover 
the  balance  due  the  pilot.  The  master  served  on  the  boat  from 
the  time  he  employed  the  pilot  until  after  the  five  months  ex* 
pired.  There  was  alBO  evidence  that  he  had  employed  other 
pilots  for  the  boat  with  the  approval  of  the  owner. 

Hendenon  and  ThomaSy  and  Hayden^  for  the  appellanL 
Gfover,  for  the  respondent. 
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Bj  CSoart,  BicHABDflOH,  J.  This  case  presents  the  question 
whether  the  master  of  a  steamboat,  within  the  dnration  of  his 
own  term  of  service,  has  the  power  to  employ  a  pilot  so  as  to 
bind  the  owner  for  a  longer  time  than  one  trip  of  the  boat 

The  law  is  well  settled  that  the  master  of  a  ship  has  the 
right  to  employ  the  mariners  and  appoint  his  subordinate  offi* 
csrs  either  in  llie  home  or  foreign  port;  but  this  power,  it  seems, 
is  limited  to  a  single  voyage,  and  though  it  is  conceded  that 
masters  of  steamboats  have  the  same  power,  it  is  contended 
that  it  is  limited  to  one  trip  of  the  boat  The  ordinary  voyage 
of  a  ship  requires  several  weeks,  and  most  generally  several 
months,  whilst  some  of  the  boats  that  navigate  the  waters  of 
this  state  make  daily,  some  of  them  semi-weekly  and  weekly, 
trips;  and  few  of  them  are  out  of  port  more  than  twenty  days 
at  a  time.  And  arguing  from  analogy,  as  the  master  of  a  ship 
employs  those  under  him  for  a  voyage,  it  would  be  reasonable 
to  say  that  the  master  of  a  steamboat  has  the  incidental  au- 
thority to  employ  his  subordinates  for  an  ordinary  boating  sea- 
son. The  popularity  and  success  of  a  boat  depend  very  much 
on  the  character  of  its  officers.  Customers  are  drawn  to  a  boat 
by  the  known  skill  and  reputation  of  its  officers,  and  public 
confidence  would  never  be  given  to  a  vessel  that  changed  its 
clerks,  pilots,  or  engineers  every  trip;  and  the  best  officers — 
who  can  command  constant  employment  and  permanent  situ- 
ations— ^would  not  take  a  berth  on  a  boat  which  they  were 
liable  to  lose  at  the  end  of  every  trip. 

The  clerk  ought  to  know  the  trade  and  customers  of  the 
boat;  the  pilot  should  not  only  be  familiar  with  the  river,  but 
ought  to  know  the  habits  of  the  boat  and  the  particular  man- 
ner of  landing  it;  and  an  engineer  is  certainly  safer  and  more 
competent  when  attending  to  machinery  that  he  is  accustomed 
to  manage.  It  is  not  only  for  the  interest  of  the  public,  but 
it  is  better  for  the  owners  that  this  power  should  exist;  for  if 
the  pilots  or  other  officers  could  only  be  employed  by  the  mas- 
ter for  a  single  trip  or  voyage,  they  would  seek  indemnity  for 
the  risk  of  losing  their  places  by  an  increased  compensation. 

The  power  of  a  master  in  the  temporary  service  of  the  own- 
ers, and  engaged  himself  for  only  a  single  trip,  would  not  reach 
to  the  extent  of  contracting  with  a  pilot  for  a  greater  length  of 
time  than  his  own  term  of  service;  but  we  think  his  authority 
co-extensive  with  the  duration  of  his  right  to  command  the 
vessel,  extended  to  the  employment  of  a  pilot  for  the  whole  of 
«ne  boating  season;  and  this  power  is  dedudble  from  the  nature 
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of  biB  employment  and  the  necessities  of  commerce.  This 
maj  be  stated  as  the  general  rule,  subject  of  course  to  the  right 
of  Uie  owner  to  man  his  vessel  as  he  thinks  proper,  and  to  such 
exceptions  as  the  particular  circumstances  of  each  case  may 
create,  and  the  express  or  implied  incidents  to  the  trade  in 
which  the  boat  may  be  engaged.  This  implied  authority  may 
be  affected  by  the  usages  or  customs  of  a  particular  trade,  but 
in  the  absence  of  evidence  of  any  modilication  of  the  general 
rule  by  well-established  custom,  we  are  not  called  on  to  say 
how  far  it  would  yield  if  a  boat  should  change  owners,  or  be 
destroyed,  or  be  compelled  to  lay  up  or  go  into  a  different  trade 
or  river. 

It  is  said  that  there  is  no  evidence  in  the  record  of  any  usage 
on  the  subject,  and  that  we  ought  therefore  to  apply  by  anal- 
ogy the  law  governing  ships  on  the  high  seas  to  steamboats 
on  the  western  rivers;  but  every  one  knows  that  many  rules 
govern  the  navigation  of  the  ocean  that  are  inapplicable  to  the 
navigation  of  our  rivers.  Law  is  founded  on  reason,  and 
springing  out  of  the  necessities  of  society  and  the  wants  of 
commerce,  it  adapts  itself  with  a  wise  flexibility  to  the  new 
developments  of  trade  and  the  increased  and  diversified  inter* 
ests  of  communities.  An  expanding  and  enriching  commerce 
has  grown  up  on  the  great  rivers  that  bound  and  intersect  this 
state,  which  has  become  an  important  and  leading  interest 
that  ought  not  to  be  crippled  by  arbitrary  rules  that  belong  to 
another  system,  but  it  should  be  fostered  by  wise  laws  sug- 
gested by  experience  and  adapted  to  its  character  and  peculiar 
wants.  We  cannot  shut  our  eyes  to  the  leading  principles 
which,  as  individuals,  we  know  govern  it  and  have  grown  up 
with  it;  but  the  courts  will  take  notice  of  such  general  customs 
as  are  founded  in  reason  and  enlightened  public  policy. 

It  appears  from  the  evidence  that  the  plaintiff  was  employed 
by  the  master  as  pilot  of  the  defendant's  boat  for  the  term  of 
five  months,  and  that  the  master  continued  in  command  of 
the  boat  until  after  the  expiration  of  the  term  for  which  the 
pilot  wa6  engaged;  and  as  we  think  the  master  had  authority 
to  makp  the  contract  so  as  to  bind  the  defendant,  the  instnic- 
tion  '^hich  the  court  gave  that  forced  the  plaintiff  to  take  a 
noPduit  was  erroneous. 

The  judgment  will  be  reversed,  and  the  cause  remanded^ 
the  other  judges  concurring. 
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Maowibe  V.  Mabkb. 

[2ft  Vtwoumi,  198.] 

B/amwAcnaa  ov  Jvdgiesft  mat  bb  Cakcklkd  whta  H  mppmn  tbat  tlM 
execution  apan  which  it  ib  indoned  was  aatufied  cfat  <rf  prupertjr  not  b^ 
longmg  to  the  de£andftnt»  and  that  he  has  had  to  refund  the  money  b» 
leodnred  to  the  owner,  and  has  made  reparation  to  him  for  the  injury 
eansed  by  the  wroogfnl  seiaire. 

Doomm  ov  Cayeax  Smftob  in  Bxlation  to  porchaMn  at  ezecation 


Thx  &ct8  are  suffidentlj  stated  in  the  opmioiL 

Krwnand  EardAng^and  W.F.Wood^ for  the  phdntiff  inerrar^ 
for  the  defendant  in  error. 


By  Conrt^  Napton,  J.  The  twentieth  section  of  the  eighth 
article  of  the  act  to  regulate  proceedings  in  justices'  courts  i» 
an  important  modification  of  the  law  goveming  executioQ 
sales.  Occurring  as  it  does  in  the  act  which  relates  to  justices' 
courts  only,  it  may  he  presumed  that  it  was  only  designed  to 
apply  to  executions  issuing  &om  these  inferior  tribunals,  yet 
its  language  is  broad  enough  to  include  all  kind  of  executions; 
and  it  is  not  very  apparent  what  motive  could  have  induced 
the  legislature  to  introduce  the  remedy  therein  provided  in  one 
class  of  executions  more  than  in  another.  The  doctrine  of 
taveat  emptor  is  not  abolished  by  this  section,  so  £Eur  as  pur- 
chasers at  execution  sales  are  concerned;  but  a  consequence 
which  has  been  drawn  from  this  doctrine,  exempting  execution 
debtors  fix>m  all  responsibility  to  purchasers  at  such  sale» 
when  their  title  has  failed,  is  distinctly  repudiated.  The  prin- 
ciple might  have  been  applied  with  great  propriety  to  all  exe- 
cutions, from  whatever  quarter  they  might  emanate,  and  it 
seems  to  be  the  result  of  oversight  or  accident  that  the  pro- 
vision  is  found  where  it  is,  instead  of  in  the  act  regulating 
executions  generally.  The  case  of  Heath  v.  Daggett,  21  Mo. 
69,  is  not  reconcilable  with  a  strict  application  of  the  maxim 
of  caveat  emptor  to  execution  sales.  The  return  of  the  sheriff 
was  in  that  case  not  held  to  estop  him  from  showing  that  the 
property  levied  on  and  sold  was  not  in  fact  the  property  of  the 
defendant  in  the  execution;  and  therein  the  decision  wba 
totally  at  variance  with  the  case  of  Curtis  v.  Bennett^  11 
Humph.  295,  which  has  been  cited  in  behalf  of  the  defendant 
in  this  case. 

The  facts  of  this  case  are,  that  the  plaintiff  has  received  no 
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benefit  from  anything  which  haa  been  done  under  thia  execu- 
tion, and  the  defendant  has  received  no  iqjury;  that  the  plain- 
tiff has  obtained  no  money,  and  the  defendant  haa  lost  none; 
that  both  parties  are  in  statu  quo  before  the  levy.  To  hold 
that  the  plaintiff  is  estopi>ed  from  showing  this  because  of  the 
return  of  the  sheriff,  which  shows  the  collection  of  nearly  all 
the  money  called  for  by  the  execution,  can  only  be  justified  by 
regarding  the  plaintiff  as  bound  by  the  levy  and  sales  which 
he  ordered,  however  fruitless  their  results  might  prove.  This 
would  have  the  appearance  of  inflicting  a  penalty  upon  him  for 
taking  a  course  which  he  is  expressly  authorized  to  take  by  the 
statute,  and  for  the  consequences  of  which  to  others  he  has 
become  responsible  under  the  provisions  of  the  statute,  by  giv- 
ing ample  bond  and  security.  These  consequences  the  plain- 
tiff has  already  submitted  to  in  the  shape  of  damages  recovered 
in  another  suit,  and  to  add  to  them  the  loss  of  his  claim  against 
the  defendant  in  the  execution,  not  one  cent  of  which  haa 
been  paid,  would  certainly  be  a  harsh  construction  of  the  law. 
Undoubtedly,  the  rule  of  caveat  emptor  is  the  settled  rule  in 
this  state,  so  far  as  purchasers  under  execution  are  concerned; 
and  if  the  rule,  by  its  implication,  necessarily  embraces  the 
defendant  in  the  execution,  the  plaintiff,  and  the  sheriff,  as 
was  held  in  the  cases  of  Vattier  v.  Lytle,  6  Ohio,  482,  and  Perry 
V.  Williams,  Dudley  (S.  C),  46,  the  application  of  Magwire  to 
have  the  return  corrected  could  not  be  granted.  But  the  seo* 
tion  of  the  statute  to  which  we  have  referred  shows  the  inten- 
tion of  the  legislature  not  to  extend  the  operation  of  this 
principle  to  the  defendant  in  the  execution,  and  taken  in  con- 
nection with  the  decision  in  Heath  v.  Daggett,  21  Mo.  69,  seems 
to  warrant  the  conclusion  to  which,  with  some  hesitation,  we 
have  arrived  in  the  £&ce  of  respectable  authorities  to  the  con- 
trary. We  shall  permit  the  sheriff's  return  to  be  amended. 
The  judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 

Thb  PBn^ciPAL  CASB  IS  oiTXD  in  McLeon  ▼.  Martin,  45  Mo.  898}  Volte  ▼. 
Fleming,  29  Id.  163.  In  thoee  caaesy  thadootrine  of  eanmU  emptor  is  diiouMwd 
In  its  bearing  npon  porchaeen  at  ezeoation  aalea. 


Haichy  1859.]    Stxamboat  KsTsrons  v.  MomL  liS 

Steamboat  EIeystone  v.  Moibs. 

(IB  KiMocBi.  ao.] 

Dm  ov  Oomnnr  OABKnnw  towabos  Goods  wbidi  the  4>onaigiiiw  refnaes  to 

ZM«v«  ia  to  act^  ao  £w  m  he  caoy  conaiatent  with  hk  rif^  to  ooDaol  hia 

freight  and  preaarre  hia  liea  therefor,  in  the  intaiaata  of  the  oooaSgnor. 

If  he  aeca  aa  any  pradent  man  would  with  hia  own  a&ii%  ha  wiU  be  haltl 


CDnoM  WmoB  DssBMaABim  Thd  Rout  woold  ba  nnraaaooabla  and  mijiial 
toahipperi,  and  th^  are  not  bound  l^  ik 

Dsfehdakt  shipped  certain  castings  on  the  steamboat  Key- 
•tonCy  from  St.  Lonis  to  Wyandotte,  KanBaw.  The  consignees 
lefosed  to  receive  them  or  pay  the  freight  The  steamer  re- 
turned them  to  the  shipping  point,  and  this  action  was  brought 
to  recover  freight  both  ways,  and  charges  for  extra  trouble. 
Plaintiff  relies  on  a  custom  of  steamboats  on  the  rivers  of  Mis- 
souri  for  his  right  to  do  as  it  did. 

Smith  and  Sedgwieky  for  the  appellants. 

A.  M.  and  S.  H.  Gardner^  for  the  respondents. 

By  Court,  Naptov,  J.  The  custom  of  returning  goods  to  the 
place  of  shipment,  where  the  consignee  at  the  place  of  delivery 
has  refrised  to  receive  them,  may  be  a  very  reasonable  one  when 
the  freight  is  very  small  in  proportion  to  the  value  of  the  goods. 
In  such  cases,  tiie  consignor  would  probably  prefer  that  the 
boat  should  bring  them  back,  and  a  custom  to  this  effect,  as  it 
would  be  entirely  consistent  with  the  consignor's  interest,  would 
only  show  that  the  carrier,  in  acting  as  the  agent  of  the  con* 
dgnor,  had  discharged  his  duty,  and  acted  as  the  consignor 
himself  would  have  done  if  he  had  been  in  a  position  to  be 
consulted.  But  where  the  goods  are  of  a  perishable  nature,  or 
where  the  freight  constitutes  a  large  proportion  of  their  value 
at  the  place  of  consignment,  such  a  custom  would  hardly  ob- 
tain, and  would  certainly  be  very  burdensome  to  shippers.  If 
a  cargo  of  West  India  fruit  is  brought  up  from  New  Orleans, 
and  the  consignee  here  refru9es  to  receive  it,  would  the  carrier 
be  justified  in  taking  it  back  to  New  Orleans  at  the  hazard  of 
losing  it  entirely,  and  with  a  certainty  that  it  would  be  worth 
greatly  less  there  than  here?  If  a  cargo  of  salt  or  iron  is 
shipped  from  here  to  a  point  high  up  the  Missouri,  shall  the 
boat,  in  the  event  that  the  consignor  refuses  to  receive  it,  bring 
it  back  to  St  Louis,  where  the  freight  up  and  down  will  exceed 
the  full  value  of  iron  or  salt  here?  Such  a  custom,  if  it  exists, 
would  seem  to  be  unreasonable,  and  could  not  therefixre  be 
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acquiesced  in  by  shippers,  since  it  could  be  productive  of  no 
benefit  to  them.  There  is  no  doubt  that  the  boat  has  a  lien  on 
the  goods  for  its  freight,  and  is  not  bound  to  deliver  them  up 
to  the  consignee  until  the  freight  is  paid:  3  Kent's  Com.  220; 
Schooner  VolwUeer^  1  Sumn.  551;  Abbott  on  Shipping,  87.  If 
the  consignee  refuses  to  receive  the  goods,  the  carrier  may 
deposit  them  at  the  place  of  delivery  in  a  warehouse,  wiUi 
directions  to  be  delivered  to  the  owner  upon  payment  of 
charges:  Fish  v.  NevsioUj  1  Denio,  45  [43  Am.  Dec.  649];  Mayell 
V.  Potter^  2  Johns.  Cas.  871.  In  England  the  practice  is  to 
send  such  goods  as  are  not  required  to  be  landed  at  any  par- 
ticular dock  to  a  public  wharf,  and  order  the  wharfinger  not 
to  part  with  them  until  the  freight  and  other  charges  are  paid: 
Abbott  on  Shipping,  378. 

The  principle  upon  which  the  carrier's  duty  is  based,  in  the 
event  of  a  refusal  of  the  consignee  to  receive  the  goods,  is  sim- 
ply to  regard  himself  as  an  agent  for  the  owners,  and  as  such^ 
invested  with  authority  to  take  such  steps  in  relation  to  the 
goods  as  will  advance  the  owner's  interest  and  purposes  con- 
sistently with  a  reasonable  security  to  himself  for  his  freight 
and  charges.  What  he  ought  to  do  in  a  given  case  will  mani- 
festly depend  upon  the  circumstances,  and  there  can  be,  and 
ought  to  be,  no  universal  rule  in  course  to  be  followed  in  all 
cases.  If,  acting  as  agent  for  the  owners,  he  pursues  such 
course  as  men  of  ordinary  prudence  would  follow,  he  is  pro- 
tected by  the  law,  whatever  may  be  the  result.  In  the  case  of 
Arthur  v.  Schooner  Cassiua,  1  Story,  97,  Judge  Story  consid- 
ered it  the  duty  of  the  master  to  land  the  freight  at  the  port  of 
destination,  and  if  the  consignees  refused  to  receive  it,  ''to 
place  it  in  the  hands  of  some  trustworthy  person  for  the  secu- 
rity of  his  lien  for  freight,  and  subject  thereto  for  the  benefit 
and  account  of  the  owners."  "No  right,"  he  adds,  "even 
under  such  circumstances,  could  exist  on  the  part  of  the  mas- 
ter to  sell  the  cargo,  unless  it  was  perishable,  and  might  other- 
wise have  been  lost,  or  have  perished."  If  there  is  no  warehouse^ 
or  no  responsible  or  trustworthy  person,  at  the  place  of  con- 
signment, as  may  happen  at  some  landings  on  our  rivers,  the 
carrier  would  certainly  not  be  authorized  to  leave  them  on  the 
shore  exposed  to  injuries  by  the  weather  or  by  depredations: 
Oatrander  v.  Brown,  15  Johns.  39  [8  Am.  Dec.  211].  In  sucb 
an  eventyhe  is  thrown  upon  the  rule  to  which  we  have  already 
adverted,  of  taking  such  course  as  will  secure  his  freight,  and 
at  the  same  time  advance,  as  far  as  ordinary  prudence  can 
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foresee,  the  interest  of  the  shipper;  and  it  is  qtdte  manlftflt 
that  if  the  master  lands  the  goods  at  the  nearest  or  most  ooii» 
Tenient  port  above  or  below  the  point  of  consignment  where 
warehouses  and  responsible  agents  may  be  found,  and  apprises 
the  owners  of  what  has  been  done,  he  has  discharged  his  duty, 
and  will  not  be  held  responsible  for  losses,  if  any  should  hap- 
pen. This  would  undoubtedly  be  the  law  where  the  cost  of 
transportation  entered  very  largely  into  the  value  of  the  goods 
at  the  place  of  their  destination,  and  where,  as  a  matter  of 
course,  the  property  would  be  more  valuable  to  the  o?mer  at 
that  place  than  at  the  place  from  which  they  were  shipped. 
If  the  goods  consisted  of  a  package  of  jewels,  or  of  a  box  of 
costly  articles,  whose  value  was  great  in  proportion  to  the  cost 
of  transportation,  it  might  reasonably  be  inferred  that  the 
refusal  of  the  jiarticular  consignee  to  whom  they  were  forwarded 
to  receive  them  would  justify,  and  perhaps*  require,  the  carrier 
to  return  them  to  the  consignor.  Such  course  would  be  justi* 
fied  on  the  same  principle  which  would  authorize  the  carrier 
to  leave  goods  of  another  description  in  a  warehouse  at  the 
port  of  destination,  or  the  port  nearest  thereto  where  ware- 
houses could  be  found.  In  both  cases  it  is  consulting  the 
apparent  interest  of  the  owners,  and  at  the  same  time  securing 
the  claim  of  the  carrier  for  his  freight. 

We  shall  send  the  case  back  to  be  tried  on  these  principles. 
The  verdict  was  rendered  imder  an  instruction  confining  the 
jury  to  the  mere  question  of  a  custom,  about  which  the  evi« 
dence  was  very  slight  and  unsatisfactory.  The  steamboat 
masters  who  were  examined  spoke  of  a  general  practice  of 
returning  freight  to  the  owners  here  where  the  consignees  re- 
fused to  receive  it,  but  did  not  explain  the  character  of  the 
goods  so  returned  and  received  and  paid  for.  They  may  have 
been  misled  by  one  or  two  incidents  falling  under  their  obser- 
vation, and  supposed  that  a  case  here  and  there,  perhaps  per- 
fectly consistent  with  our  understanding  of  the  law,  constituted 
a  custom  universally  applicable  under  all  circumstances.  We 
doubt  the  existence  of  a  custom  so  totally  destructive  of  the 
interests  of  shippers  as  was  imagined  to  be  established  in  this 
case.  With  the  concurrence  of  all  the  judges,  the  case  is  re* 
manded. 


dmrcnc  ov  Omni  oh  Oarriibii  in  partioolar  xirw  may  be  ihown  by  parol 
evidenoe,  bat  to  oonstitate  a  good  costom,  it  mnat  be  ihown  to  have  beea 
uniform,  and  to  generally  known  and  acqnietoed  in  and  so  well  ertablished* 
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that  the  parties  most  be  preanmed  to  have  oontncted  with  refereaoe  to  itr 
Steele  v.  McTyer,  70  Am.  Dec.  622,  and  note  under  that  case  023. 

CusTOK  AMONG  CoMMOir  Oarbikrs  is  irreleyant  and  inadmissible  in  evi- 
dence on  the  question  of  liability  for  loss  of  goods,  when  it  tends  only  to  show 
an  exoose  for  delay  in  their  deliyery:  Cox  y.  Peteraon,  68  Am.  Deo.  145. 

Whxn  Cubtoh  AT>MT8BTBTiK  IN  EviDENCB:  See  noto  onder  Cox  y.  Peienon^ 
68  Am.  Dec.  145. 

Tub  principal  gasb  is  oxtid  and  woujowed  in  Cramer  t.  Sxpreee  Ca* 
66  Mo.  629,  on  the  qnestioQ  of  dnty  of  wimnHm  ourien  in  inspect  to  heif^ 
pot  receiyed  by  omtajgnaft. 


WiLBY  V.  Holmes. 

[as  ICISSOUBI,  288.] 

JUmmsT  AOAiNBr  One  Pabsnvb  on  a  firm  obUgation  in  one  aMe  doei  nok 
bar  an  action  against  another  partner  in  another  state  for  the  same  debt^ 
where  both  debtors  haye  yduntarily  remoyed  themselyea  oat  of  the  stat* 
where  the  debt  waa  inoorred,  prior  to  the  oommenoemeat  of  prooeedingn 
againtt  theuL 

The  facts  are  stated  in  the  opinioii* 

Toddy  for  the  plaintiff  in  error. 

Knox  and  Kellogg ^  for  the  defendants  in  error. 

By  Court,  Scott,  J.  This  suit  is  founded  on  a  promissory 
note  executed  to  the  plaintiffs  by  the  style  of  L.  M.  Wiley  & 
Co.,  payable  in  New  York.  The  note  was  signed  "Bloomer  & 
Holmes  " — ^a  partnership  composed  of  the  defendant  and  Rob- 
ert Bloomer— and  dated  "  New  York,  March  19,  1849."  The 
defense  was,  that  by  the  laws  of  New  York  the  note  was  a  joint 
one,  and  that  by  the  law  of  that  state  a  judgment  recovered 
against  one  of  the  parties  thereto  was  a  merger  and  extinguish* 
ment  of  the  contract  as  to  the  other  party,  and  that  afterwards 
no  action  could  be  maintained  upon  it;  that  in  an  action  on 
the  said  note  in  the  state  of  Louisiana  a  judgment  was  ren- 
dered against  the  said  Robert  Bloomer,  one  of  the  parties 
thereto,  and  therefore  the  contract  was  extinguished  as  to  both 
of  them.    There  was  a  judgment  for  the  plaintiffs. 

It  is  well  settled  that  the  law  of  the  place  of  the  contract 
governs  as  to  its  nature,  obligation,  and  interpretation,  and 
also  that  it  determines  whether  a  contract  is  joint  and  several, 
or  several.  It  is  equally  clear  that  by  the  common  law,  which 
is  shown  to  be  the  law  of  New  York  on  this  subject,  the  note 
0aed  on  is  a  joint  one,  and  that  if  a  creditor  sues  one  debtor 
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• 
OQ  a  joint  contract  and  recovers  against  him  a  jadgment,  the 
debt  is  merged  in  the  judgment,  and  in  case  the  judgment  is 
not  satisfied,  the  creditor  cannot  afterwards  sue  the  other  joint 
debtor  or  debtors.  This  was  on  the  ground  that  the  creditor 
by  his  own  voluntary  act  had  extinguished  his  debt  as  to  one 
of  Hbe  debtors,  and  a  debt  being  extinguished  as  to  one  was 
extinguished  as  to  all  of  the  debtors.  At  common  law,  in  case 
of  joint  contracts,  the  joint  debtors  who  could  not  be  served 
with  pirocess  migiht  be  prosecuted  to  outlawry;  in  which  event, 
the  estate  of  the  outlaw  fiJling  into  the  haxids  of  the  crown^ 
Ihe  creditor  migiht,  by  an  application  to  the  king,  obtain  satis* 
fiuition  of  his  demand. 

At  common  law,  if  one  of  the  joint  debtors  died,  although  no 
suit  at  law  could  be  sustained  against  the  represmitatives  of  the 
deceased  debtor,  the  cause  of  action  surviving  only  against  the 
living  debtor,  yet  courts  of  equity  in  such  cases  afforded  relief 
and  i)ermitted  the  debt  to  be  recovered  against  the  representa* 
tives  of  the  deceased  debtor.  And  so  far  was  this  carried  that 
the  representatives  of  the  deceased  debtor  might  be  sued  before 
any  action  was  instituted  against  the  survivor:  Winter  v.  Inne$y 
4  MyL  &  Cr.  109.  This  must  have  been  on  the  ground  that 
the  creditor  in  no  wise  contributed  to  the  act  which  deprived 
him  of  his  action  at  law;  and  it  shows  that  although  technically 
at  law  the  remedy  against  one  of  the  joint  debtors  may  be  lost, 
yet  where  the  creditor  does  no  act  himself  which  affects  his 
remedy,  that  in  equity  and  substantial  justice  it  will  be  pre- 
served for  him.  Thus  it  would  seem  that,  at  the  common  law, 
a  destruction  or  taking  away  of  the  right  of  recovery  in  a  suit 
at  law  against  one  of  the  joint  debtors  does  not  destroy  all 
remedy  against  him  and  the  surviving  debtor,  but  that  the 
right  of  recovery  would  remain  as  to  all,  but  yet  to  be  pursued 
in  different  forums.  We  are  of  the  opinion,  too,  that  it  may  be 
inferred  from  this  that  the  act  by  which  the  creditor's  remedy 
is  to  be  merged  or  extinguished  must  be  a  voluntary  one  on  his 
part.  It  must  be  his  own  act.  If  the  act  of  God  will  not 
extinguish  the  creditor's  right  of  recovery  on  a  joint  demand, 
can  the  debtor  by  his  own  act  do  it?  Can  two  debtors  create 
a  joint  debt  in  a  state  where  the  common  law  prevails,  and 
afterwards,  even  before  the  debt  becomes  due,  by  removing  into 
different  states,  prevent  a  recovery  of  it,  by  setting  up  the  de* 
fense,  to  an  action  agaiast  one  of  them,  when  only  one  can  be 
sued,  that  by  the  law  of  the  place  where  the  contract  was  made 
it  was  a  joint  one,  and  the  action  on  it  must  be  joint,  and  against 
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both  or  it  must  fsdl.  To  a  plea  contaming  such  a  defenfle, 
would  it  not  be  a  good  replication  that  the  defendant,  by  his 
own  act,  in  removing  to  another  state  had  prevented  the  instita* 
tion  of  a  joint  action? 

We  do  not  see  how  the  international  law  as  to  the  nature^ 
obligation,  and  interpretation  of  contracts  can  affect  this  ques- 
tion. If  both  the  debtors  had  remained  in  New  York,  and 
whilst  there  the  debt  had  been  merged  as  to  one  of  them  by  the 
voluntary  act  of  the  creditor,  there  might  be  some  propriety  in 
holding  that  this  action  could  not  be  maintained.  But  as  the 
defendants  by  their  own  act  prevented  the  law  of  the  place 
from  operating  on  the  contract,  on  what  principle  can  they 
claim  the  benefit  of  that  law  which  they  have  abandoned  and 
renounced  ?  It  is  the  law  of  New  York,  and  of  all  other  civil- 
ized states,  that  a  debtor  shall  not,  by  his  own  voluntary,  un- 
authorized act,  defeat  the  claims  of  his  creditors.  It  is  no 
answer  to  this  to  say  that  the  parties  must  have  contracted  in 
contemplation  of  the  possibility  of  such  a  state  of  things,  and 
flhould  therefore  have  provided  against  it.  Parties  may  con- 
tract in  reference  to  a  foreign  law,  or  they  may  agree  that  the 
law  of  their  residence  shall  accompany  them  wherever  they 
may  go;  but  no  system  of  jurisprudence  would  adopt  it  as  a 
rule  for  the  interpretation  of  contracts,  in  the  absence  of  all 
stipulations  on  the  subject,  that  the  parties,  at  the  time  of  mak- 
ing the  contract  in  a  place  of  which  they  were  citizens,  had  in 
contemplation  the  possibility  of  their  becoming  residents  of 
another  country.  Parties  may  be  supposed  to  contract  in  ref- 
erence to  what  may  transpire  or  what  may  take  place  under 
the  laws  of  the  country  to  which  they  are  subject,  but  they  can 
never  be  supposed  to  have  in  mind  a  state  of  things  inimical 
to  the  interests  of  the  state  of  which  they  are  members. 

The  case  of  Dennett  v.  Chickj  2  Greenl.  191  [11  Am.  Dec.  59], 
is  a  stronger  one  than  that  under  consideration.  There  Chick, 
one  of  two  joint  debtors  in  a  promissory  note,  was  sued  in  the 
state  of  Maine.  The  other  joint  debtor.  Ham,  not  being  found 
in  that  state,  and  having  no  domicile  there,  no  service  was 
made  on  him.  The  defendant  Chick  appeared  and  pleaded  in 
bar  a  judgment  recovered  in  an  action  on  the  same  note  in  the 
state  of  New  Hampshire  against  Ham,  Chick  having  no  domi- 
cile or  property  in  that  state.  A  writ  of  execution  was  issued 
on  the  judgment,  and  returned  unsatisfied.  To  this  plea  there 
was  a  demurrer,  and  the  demurrer  was  sustained.  The  case  of 
Candee  v.  Clarkj  2  Mich.  255,  is  unlike  that  before  us.    We 
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understand  that  in  this  case  the  state  of  Michigan  gave  the  Uw 
of  the  contract.  The  merger  was  caused  by  a  recovery  in  the 
«tate  of  Ohio  against  one  of  the  parties.  Afterwards  suit  was 
brought  against  both  of  them  in  the  state  of  Michigan.  If 
this  case  decides  that  under  the  circumstances  no  action  could 
be  maintained  on  the  note  against  either  of  the  parties,  it  is  op- 
posed to  the  above-cited  case  from  Greenleaf  But  if  it  only 
intended  to  maintain  that  a  recovery  could  not  be  had  in  the 
action  as  brought  on  the  ground  of  variance  between  the  decla- 
ration and  evidence  (both  parties  being  sued  when  the  cause 
of  action  was  merged  as  to  one  of  them),  we  have  nothing  to 
say  against  it,  as,  by  the  common  law,  it  was  clear  that  the 
action  could  not  be  maintained.  In  that  case,  too,  it  appears 
that  the  joint  debtors  were  residents  of  the  state  of  Michigan, 
and  that  at  the  time  of  the  conmiencement  of  the  action  in  the 
state  of  Ohio  against  Brown,  one  of  the  joint  debtors,  he  was 
a  citizen  of  the  state  of  Michigan.  So  in  fact  the  joint  debt- 
ors by  their  act  bad  not  compelled  the  creditors  to  sue  in  the 
state  of  Ohio,  and  the  suit  was  voluntary  on  their  part,  not 
induced  by  the  conduct  of  the  debtors. 

Our  statute,  by  making  all  joint  contracts  joint  or  several, 
and  allowing  a  suit  against  one  or  more  of  the  joint  debtors, 
has  altered  the  doctrine  of  the  conunon  law  in  relation  to  ac- 
tions on  joint  demands. 

The  o^er  judges  concur;  affirmed. 

Lkx  FofU  Govnuifl  Rxmsdt  upon  peraonal  oontracU;  Kanaga  t.  Ta^lor^ 
70  Am.  Deo.  66,  and  note  66^  ooUecting  prior  cmm.  Am  to  chattel  mortgagei^ 
■ee  note,  aabd.  0,  nnder  same  oaae,  72.  The  lex/cri  mnst  determine  the  mode 
in  which  relief  wiU  be  adminiatered: /Zoofi  t.  OM,S5Id.  679,  and  note  682. 


MoEjbb  V.  Phcenix  Insubanob  Company. 

(28  MiaaouBi,  88S.] 
TxnoDifS  pAn>  oir  Lirs  Poucr  may  be  recorered  by  the  aamred  from  the 

iDBorer  as  money  had  and  received,  if  the  latter  wrongfully  refoaee  to  r^ 

ceive  a  premium  when  due  on  each  policy,  and  the  insured  may  treat  the 

ocmtract  of  insurance  as  at  an  end. 
PouDT  Imuanro  Husbakd's  Liti  tob  Bxnxfit  ov  Witb  is  not  terminated 

by  the  wife  applying  for  and  getting  a  divorce  from  the  husband. 

Plantifp  insured  her  husband's  life.  She  had  four  children. 
Afterwards  he  abandoned  her.  For  that  cause  she  procured  a 
divorce  from  him.  For  two  years  after  she  paid  the  premiums 
on  the  policy  of  insurance,  and  then  the  insurance  company 

Am    Dec.  Voi-  LXXV— 9 
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refuBoa  to  receive  any  more  premiums,  claiming  that  she  and 
her  late  husband  were  strangers,  and  that  she  no  longer  had  an 
insurable  interest  in  her  husband's  life. 

Moreheady  for  the  plaintiff  in  error. 

8.  T,  and  A.  D.  Olover,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  On  what  ground  did  the  company  cLeisn 
to  hold  the  premiums  paid  after  the  divorce,  even  admitting 
that  the  divorce  determines  the  contract?  Will  they  pretend 
to  hold  them  on  the  ground  that  they  were  ignorant  of  the  fact 
that  a  divorce  had  been  obtained?  If  they  were  ignorant  of 
the  fact,  would  that  entitle  them,  against  all  conscience,  to  re- 
tain this  unfortunate  woman's  money?  The  clause  in  the  con- 
tract, that  "in  every  case  where  this  policy  shall  cease,  or 
become  null  or  void,  all  previous  payments  made  thereon  shall 
be  forfeited  to  the  said  company,"  had  nothing  to  do  with  these 
payments;  nor  do  we  presume  it  will  have  any  application 
where  the  policy  ceases  by  the  wrongful  act  of  the  company* 

If  the  defendant  (the  compajiy)  wrongfully  determined  the 
contract  by  refusing  to  receive  a  premium  when  it  was  due^ 
then  the  plaintiff  had  a  right  to  treat  the  policy  as  at  an  end^ 
and  to  recover  all  the  money  she  had  paid  under  it. 

We  will  not  undertake  to  say,  from  the  pleadings  in  the  cause^ 
as  they  appear  to  us,  that  the  wife,  by  suing  for  and  obtaining 
a  divorce  from  her  husband,  ceased  to  have  such  an  interest  in 
his  life  as  would  render  an  assurance  of  it  by  her  illegal. 
There  seems  to  be  a  difference  of  opinion  among  jurists  as  to 
the  legality  of  life  insurances,  where  the  party  insuring  has  no 
interest  whatever  depending  on  the  life  of  the  person  insured: 
Phillips  on  Ins.  131;  Angell  on  Fire  and  Life  Ins.  307.  There- 
is  nothing  in  the  contract,  as  stated  in  the  petition,  which 
shows  it  to  be  a  wagering  one,  or  in  any  wise  contrary  to  pub* 
lie  policy.  We  see  no  danger  to  the  interests  of  the  com* 
munity  in  sanctioning  this  policy.  Why  should  not  a  mother^ 
who  has  four  children  by  a  man  from  whom  she  has  been 
divorced,  be  permitted  to  insure  the  life  of  that  father  to  whom 
her  children  may  look  for  support?  If  the  care  and  custody 
of  the  children  have  by  the  decree  of  a  divorce  been  intrusted 
to  the  mother,  that  will  not  extinguish  the  obligation  of  the 
father  to  provide  for  them.  It  is  nevertheless  his  duty,  though 
divorced,  and  the  care  of  the  children  taken  from  him,  to  sup* 
port  them.  That  natural  obligation,  by  his  own  act,  cannat 
be  impaired  or  destroyed. 
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There  luay  be  a  piovidon  decreed  the  wife  for  her  Bupporti 
to  be  paid  by  the  husband.  This  would  in  effect  make  her  the 
creditor  of  her  husband,  and  being  so,  she  would,  without  con* 
troversy,  have  a  right  to  insure  his  life. 

The  question  of  the  measure  of  damages  for  a  breach  of  the 
contract  to  insure  the  life  of  the  husband,  he  being  still  alive, 
has  not  been  argued,  and  we  express  no  opinion  in  relation  to 
it  Certainly  the  mere  return  of  the  premiums  with  interest 
would  not  be  the  standard  in  all  cases.  In  many  it  would  be 
very  unjust,  espedaUy  after  the  policy  had  continued  for 
years,  and  the  period  of  existence  had  consequently  been  short- 
ened. If  the  person  whose  life  is  insured,  though  alive,  should 
be  laboring  under  a  disease  that  must  speedily  result  in  his 
dissolution,  the  insurer  would  not  be  permitted  to  escape  the 
payment  of  the  amount  for  which  the  lifo  was  assured  by  put- 
ting an  end  to  the  contract  of  insurance. 

Reversed  and  remanded. 

Kafton,  J.,  concurred. 

RiCHABDSON,  J.,  did  not  sit  in  this  case. 

lasnuBLB  IvTKRiRS  IK  Lnrs  or  Ahoihib,  Who  has:  ilSfoAef  t.  Umtm 
Hfe  /iM.  Co,,  71  Am.  Deo.  629,  and  note  630.  An  ««igiMe  of  life  policy 
need  not  haye  ineorable  interest  in  life  of  easared  to  enable  him  to  reoorer  oa 
policy:  8i.  John  v.  American  Mviuai  Life  Ins.  Co,,  64  Id.  629,  and  notea  631, 


Ths  ranrcxpij.  casi  a  ArrmovtD  aa  to  intereat  of  wife  in  life  of  hnaband 
in  Oambo  ▼.  In$.  Co.,  60  Mo.  48;  faMLinChkholm  ▼.  Jn$.  Co.,  62  Id.  216;  Sm^ 
gkUm  V.  /m.  Co.,  66  Id.  72,  73. 

Ths  FBnvdPAL  oass  n  crrwD,  lioraoxraaMji,  camctSED,  akd  hkld  not 
fo  BB  nff  roDiT  in  Rumbold  v.  P.  M.  L.  Int.  Co.,  7  Mo.  App.  72,  on  the  qne^ 
tion  of  inanrer  refnaing  to  reoeiTO  preminma,  or  refnaing  to  iaaoe  paid-ap  poU 
1^  to  inaored. 


St.  Louis  Public  Schools  v.  Risley. 

[2S  MiaaouBi,  411k] 
Is  BiaomiiT,  Court  cAinror  Reqctibs  PLAiimrF  to  Elsct  to  try 

caoae  and  reat  upon  one  title  when  he  haa  two  titlea  to  the  premiaea  m 

oontroveray.    He  haa  a  right  to  pat  both  in  evidence. 
PkasoBS  Who  are  hot  Piuvin  cannot  Dupim  the  authority  of  peraoas 

perfonning  an  act  aa  agent  of  another. 
Wmor  ComfON  Skal  ov  Cobpobation  appeaia  to  he  affixed  to  aa  inatni* 

ment,  and  the  aignature  of  the  proper  offioera  aro  prorod,  ooorti  aro  to 

pranme  that  the  offioera  did  not  exceed  their  aathoti^. 


m  St.  Louis  Pctblic  Schools  v.  Rislit.    [Missonzi, 

Ejectment.  Plaintiff  claimed  title  from  the  United  States, 
and  also  from  the  state  of  Missouri,  both  through  the  city  of 
St.  Ifouis.  The  legislature  authorized  the  city,  by  its  mayor, 
to  convey  the  premises  in  controversy  to  plaintiff.  Mayor  of 
St.  Louis  conveyed  premises  as  act  of  the  city,  and  attach<Kl 
seal  of  city  to  deed.  Trial  court  required  plaintiff  to  elect 
which  title  he  would  rely  on.  Plaintiff  elected  to  rely  on  state's 
title.  He  offered  other  title  in  evidence.  Court  ruled  it  ont| 
on  ground  that  plaintiff  had  elected  to  rely  on  the  state  title. 
Plaintiff  appeals. 

Caaselberry,  for  the  appellant. 
E.  BateSj  for  the  respondent. 

By  Court,  Scott,  J.  We  do  not  see  on  what  ground  the 
court  compelled  the  plaintiff  to  elect  on  which  of  his  titles  he 
would  base  his  right  of  recovery.  This  is  an  action  of  eject- 
ment, and  the  plaintiff's  right  to  the  immediate  possession  of 
the  land  in  controversy  is  averred  in  the  petition.  Now,  if  the 
plaintiff  in  making  out  this  case  should  fail  to  establish  one 
title  on  which  he  relied,  on  what  principle  would  he  be 
restrained  from  falling  back  on  another  title  which  showed  his 
right  to  a  recovery?  Is  not  this  every  day's  practice?  We 
do  not  see  what  connection  the  power  assumed  by  the  courts 
of  compelling  the  party  to  elect  when  causes  of  action  are 
improperly  joined  has  with  this  question.  Here  there  is  but 
one  cause  of  action  for  one  specific  thing,  and  there  can  be 
no  reason  why,  if  the  plaintiff  fails  to  establish  his  right  to 
recover  by  one  title,  he  should  be  denied  the  privilege  of  resort- 
ing to  another. 

It  will  not  be  maintained  that  the  legislature  can  authorize 
any  person  or  officer  to  convey  away  the  property  of  a  corpora^ 
tion  against  its  will.  But  the  eflScacy  of  the  deed  under  which 
the  plaintiff  claims  does  not  necessarily  stand  on  the  act  of  the 
general  assembly  authorizing  the  mayor  of  the  city  to  execute 
it.  The  objection  that  this  deed  is  not  the  act  of  the  corpora- 
tion does  not  come  from  the  corporation  itself.  From  any- 
thing that  appears,  the  corporation  is  satisfied  with  the  act  ot 
the  mayor  and  is  willing  to  abide  by  it.  If  the  corporation 
had  denied  the  authority  of  the  mayor,  we  know  that  there 
would  have  been  no  want  of  evidence  of  the  fact.  When  a 
municipal  corporation  is  satisfied  with  the  act  of  its  agent,  and 
is  willing  that  it  should  stand,  there  should  be  a  solid  reason 
why  third  persons,  who  have  no  interest  in  the  matter,  should 


L  ^ 
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be  permitted  to  mYalidate  it  If  an  act  has  been  done  for  and 
in  the  name  of  another,  and  he  being  aware  of  it  does  not 
object  to  the  want  of  authority  in  his  agent,  why  should  a 
third  person  be  suffered  to  do  it  for  him?  These  considera- 
tions serve  to  show  the  reasonableness  of  the  rule  in  law,  that 
when  the  common  seal  of  a  corporation  appears  to  be  affixed 
to  an  instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  courts  are  to  presume  that  the  officers  did  not  exceed 
their  authority.  The  contrary  must  be  shown  by  the  objecting 
party:  Angell  &  Ames  on  Corp.,  sec.  224;  Berks  etc.  TumTpile 
Road  Co.  V.  Myersy  6  Serg.  &  R.  12  [9  Am.  Dec.  402].  This 
is  not  a  case  involving  the  question  whether  a  corporation 
under  its  charter  has  authority  to  do  an  act  Where  the  ques- 
tion is  as  to  the  power  of  a  corporation  as  an  entire  body  to  do 
a  thing,  there,  of  course,  the  affixing  of  the  seal  is  no  evidence 
of  its  authority.  But  when  an  act  is  within  the  powers  of  a 
corporation,  and  its  existence  is  witnessed  by  an  instrument 
clothed  with  the  formalities  requisite  to  bind  it,  there  is  no 
hardship  in  the  rule  which  imposes  on  one  objecting  to  its 
validity  the  necessity  of  showing  that  it  was  without  the  assent 
necessary  to  its  existence. 
Reversed  and  remanded. 

OouBxa  Pbesumi^  wrxh  Cknof on  Seal  of  Oobpobation  n  AvnziD  iA 
tn  instnunenty  and  the  cigD&tiLrM  of  the  proper  oiffloen  are  proved,  that  they 
did  not  exceed  their  aathority.  The  contrary  mnat  be  ahown  by  the  objeot- 
ing  parfy:  City  qf  Ka$ua»  v.  ff.  S  8,  J.  B.  B.  Co,,  77  Ma  186^  citing  the 


DuNNiOA  V.  Coy. 

[28MI880UBI,A&] 

ly  TO  DsfRAiTD  Cbkditorb  a  parchaaer  of  land  caaaea  the  deed  to  be  given 
to  another  penony  a  reanlting  troat  will  arise  in  favor  of  the  creditors, 
and  the  land  may  be  seized  and  sold  on  ezecutiony  and  the  purchaser 
may,  upon  establishing  snch  facts,  have  a  decree  vesting  the  legal  title  in 
hiinsftlf. 

Whxh  Statdts  REQuntES  All  Writs  hot  Ezsodtkd  by  a  sheriff  whose 
term  of  office  has  expired  to  be  tamed  over  to  his  successor  in  office,  an 
execution  received  and  levied  upon  property  is  in  a  condition  to  be  so 
tuned  over.    His  successor  may  advertise  and  seU  the  property. 

Bill  in  equity.  Petition  shows  that  to  defirand  his  creditors 
John  Coy,  being  insolvent  and  indebted  to  plaintiff,  conveyed 
some  slaves  to  his  brother,  Collins  Coy,  and  in  exchange  bought 


^^  DuNNicA  V.  Coy.  [Missooify 

lUad;  that  he  caused  said  CoIlinB  Coy  to  make  title  bond  to 
John  Prewitt  for  the  use  and  benefit  of  Elizabeth  Coy,  his 
wife,  and  her  children;  that  Collins  was  privy  to  the  fraud; 
that  plaintiff  had  judgment  and  execution  against  John  Coy, 
under  which  land  had  been  sold  to  plaintiff.  The  other  tacts 
are  stated  in  the  opinion. 

Turnery  for  the  appellants. 
Shackelford,  for  the  respondent 

&y  Court,  RicHABnsoN,  J.  It  is  recited  in  the  sheriff's  deed 
under  which  the  plaintiff  claims  that  the  execution  was  issued 
on  the  first  day  of  April,  1854,  directed  to  the  sheriff  of  Char- 
iton county,  and  delivered  to  Henry  H.  Davis,  who  was  at  that 
time  sheriff  of  the  county;  that  Davis  levied  the  writ  on  the 
land  in  controversy,  but  that  Robertson  Moore,  the  successor 
in  office  of  Davis,  advertised  the  land  for  sale,  conducted  the 
sale,  and  made  the  deed  to  the  plaintiff.  The  defendant  in- 
sists that  the  deed  is  void,  for  the  reason  that  the  execution  was 
delivered  to  and  levied  by  one  sheriff,  and  the  sale  was  made 
by  his  successor. 

It  does  not  appear  how  the  sheriff  who  first  received  the  writ 
had  levied  it.  lie  did  not  advertise  the  land  for  sale;  and  as 
he  was  not  required  to  make  an  actual  or  symboUcal  seizure 
of  it,  Wood  V.  Colvin,  5  Hill,  228  [38  Am.  Dec.  598],  it  is  diffi- 
cult to  perceive  how  be  had  made  a  levy  at  all;  and  it  may  be 
inferred  from  the  circumstances  that  he  did  nothing  more  than 
indorse  on  the  writ  that  he  had  levied  it  on  the  land  in  dispute. 
The  writ,  then,  was  not  executed  within  the  meaning  of  the 
statute,  but  was  in  a  condition  that  authorized  the  sheriff  who 
received  it  to  deliver  it  to  his  successor,  as  provided  by  the 
fifty-Becond  section  of  the  execution  law  of  1845,  which  declares 
that  "whenever  the  term  of  office  for  which  any  sheriff  shall 
have  been  elected  has  expired,  or  he  shall  have  resigned  or 
removed  without  the  county,  or  be  removed  from  office,  it  shall 
be  his  duty  to  deliver  over  all  writs  of  execution  not  executed 
to  such  person  as  may  have  been  elected  or  appointed,  and 
qualified  to  discharge  the  duties  of  sheriff;  and  such  new 
sheriff  shall  receive  all  such  writs  and  proceed  to  execute  the 
same  in  the  same  manner  as  if  such  writs  had  been  originally 
directed  to  him." 

The  right  of  the  plaintiff  to  recover  upon  proof  of  the  allega- 
tions in  his  petition  was  established  by  the  principle  decided 
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in  the  case  of  Rankin  v.  Harper ^  23  Mo.  579,  and  we  think  the 
evidence  was  enfficient  to  wairant  the  decree. 
The  judgment  will  theiefi>ie  be  affinned,  the  other  jndgea 

CQDCtlZTing. 


TBuat  Rnom  n  FxToa  of  Crkditobs  agnnit  one  to  wbon  debtor 
«ftneed  the  title  to  realfy  to  be  eomreyed,  lor  pnrpoee  of  dsfraadmg  hie 
iton.  Crediton  may  take  each  realty  in  execatioii  and  eatiafjr  their  daiBi^ 
and  the  pnrchaeer  may  in  equity  compel  the  holder  of  the  legal  title  tooonrey 
it  to  him:  Dumuea  t.  (7oy,  69  Ain.  Deo.  400^  and  note  422;  Buffffku  t.  Fm^ 
rime^  68  Id.  131,  and  note  133»  where  the  eabjeet  of  reeoUmg  tnieti  ia  die- 
eoMedand  anthoritiee  cited. 

JuDOMZiiT  Gbxditobs  MAT  MAnrrAU  bin  in  eqni^  to  remove  fraadolent 
conveyance  or  incumbrance  of  debtor'a  property,  and  hare  nine  applied  in 
eatiBfartion  of  hia  judgment:  Dwnham  ▼.  Cobb^  64  Am.  Deo.  460^  and  note  464; 
Snodgram  t.  Anehrewtf  Id.  160.  Adminiatrator  of  a  deoedent'a  estate^  area 
though  he  18  a  creditor,  cannot  impeach  the  frandnlent  deed  of  each  deoeaeed. 
It  mtnat  be  done  by  other  cieditora:  Id.,  note  175. 

VoLiTSTART  Ck>iiyxTAirGa  OAHiroT  Bi  Imfbachbd  by  thoee  who  beeone 
creditore  after  the  ezecntion  of  the  oonTeyanoe:  InhabHamiB  ele.  t.  Aldridk,  60 
Am.  Dee.  266^  and  note  267. 

Tm  DOOTBnni  laid  dowv  in  the  prindpel  caae  u  vpptawtd,  in  Merloni/ 
Basik  T.  Harriaont  39  Mo.  443^  in  relation  to  the  levy  of  an  ezecntion  which 
faaa  been  plaoed  in  the  handa  of  an  cffioer  ndieeo  tenn  expiree  before  he  haa 
made  a  levy  under  the  writ.  See  alao  DmnoBm  t.  Mabne^,  29  Id.  868^  wbape 
doctrine  ia  hud  down. 


GliDfEB   V.  WaLLAOB. 

[»lfilB0UK,K6L] 

Wqem-vxhob  18  FxiTDBx,Ain>PAanEB  Indeed  along  with  tiie  land  on  whkh 

it  ia  built. 
Bbaltt  Pubohassd  wju'Uout  HonoB  ov  BQUimi  in  favor  of  owner  ol 

adjoining  land,  ariaiiig  out  of  yerbal  agreamenti  betwwn  him  and  tiie 

grantor,  wiU  not  bind  the  grantee. 
iBTOB  BiTDjr  BT  MttTAKS  ovxB  Lon  wiU  paaa  to  tiie  pnrcihaaar  of  tiie  land 

on  which  it  atande^  although  it  waa  agreed  that  it  ahonld  remain  the  prop* 

erty  of  the  one  who  erected  it. 

Thb  facts  are  stated  in  the  opinian. 

Panons  and  Pomeroy^  for  the  appellant. 

Emng  and  Batte^  for  the  respondents. 

By  Court,  Scott,  J.  One  Pinnell  and  the  defendant  Wal- 
lace were  owners  of  a  tract  of  land  adjoining  each  other.  It 
seems  that  the  two  tracts  were  legal  subdivisions  of  sections  as 
required  to  be  subdivided  by  the  laws  of  the  United  States. 


186  CuMEB  V.  Wallace.  [Misflouriy. 

They  agreed  to  nm  a  partition  fence  between  them,  each  one  to 
have  the  portion  of  the  fence  he  should  make.  Before  the 
fence  was  put  up,  the  Ime  was  run  by  the  county  surveyor  be- 
tween the  owners,  and  it  was  supposed  that  each  owner  had  put 
his  portion  of  the  fence  on  his  own  land.  Afterwards  Pinnell 
conveyed  his  tract  to  the  plaintiffs,  G.  and  J.  Glimer.  The- 
defendant,  having  cause  to  apprehend  that  his  fence  was  over 
the  line,  and  on  the  land  which  the  plaintiffs  had  purchased 
from  Pinnell,  removed  the  fence  he  had  put  up  a  few  feet,  and 
placed  it  on  his  own  land.  There  was  some  evidence  that  the 
plaintiffs  at  the  time  of  their  purchase  from  Pinnell  were  aware 
of  che  existence  of  the  agreement  between  him  and  the  defend- 
ant Wallace  in  relation  to  the  dividing  fence,  and  that  one  of 
them  said  that  the  defendant  Wallace  was  entitled  to  the  rails, 
as  he  had  made  and  put  them  up,  and  should  have  them  if  he 
would  let  them  remain  where  they  were.  This  is  an  action  for 
taking  away  or  removing  the  rails  by  the  defendant.  There 
were  many  instructions  in  the  case,  all  of  which  will  not  be 
noticed.  There  was  a  verdict  for  the  plaintiffs  and  a  new  trial 
granted,  and  on  a  second  trial  there  was  again  a  verdict  for  the 
plaintiffs. 

This  seems  to  be  a  hard  action,  judging  from  what  appears 
on  the  record,  but  the  law  must  have  its  way.  Our  courts  hold 
that  a  worm-fence  is  a  part  of  the  freehold,  and  passes  along 
with  the  land  on  which  it  is  built.  The  agreement  between 
Pinnell  and  the  defendant  Wallace  in  relation  to  the  fence  did 
not  affect  the  plaintiffs.  They  would  look  to  the  title  papers  of 
Piimell  in  order  to  ascertain  what  they  were  buying,  and  if  they 
showed  that  they  were  entitled  to  the  fence,  by  reason  of  its 
being  part  of  the  estate  which  they  purchased,  they  could  not 
be  affected  by  any  agreement  to  which  they  were  not  parties, 
and  of  which  they  had  no  notice.  Wallace,  the  defendant, 
should  have  seen  that  his  agreement  with  Pinnell  was  put  upon 
the  record  in  such  a  way  as  to  be  noticed.  The  jury  found  that 
the  plaintiffs  had  no  notice  of  the  agreement,  for,  by  an  uistruc* 
tion  given  by  the  court,  the  case  was  made  to  turn  on  the  fact 
whether  the  plaintiffs  had  notice  of  the  agreement  between 
Pinnell  and  the  defendant. 

The  comers  established  by  the  original  surveyors  under  the 
authority  of  the  United  States  could  not  be  altered,  whether 
properly  placed  or  not,  and  no  error  in  placing  them  could  be 
corrected  by  any  survey  made  by  individuals  or  by  any  surveyor 
deriving  his  authority  from  the  laws  of  the  state.    This  it  is 
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oonceived  is  the  idea  conveyed  by  {he  ixistroctioii  f^ven  by  the 
court  at  its  own  instance,  whicl^  though  not  very  happily  ex- 
pressedy  oould  not  have  misled  the.  jury,  as  it  does  not  appear 
that  the  fact  that  the  fence  was  on  the  land  of  the  plaintiffl» 
was  contested  on  the  trial.  The  other  surveys  were  offered,  at 
least  those  gq  the  part  of  the  defendant,  to  show  the  innooenoy 
of  his  intention  in  plaeing  the  fenoe  where  he  did* 
AflSrmed. 

The  other  judges  ooncuned. 

Pabol  LBBms  HAS  Kg  Gbiaikb  Ennor  tiuni  an  imrwwrfsd  deed,  and  a 
labnqaeiit  pordianr  of  the  land,  or  ol  a  latM  of  it^  hsring  no  notioa  of  the 
9tpiky  in  finror  of  the  lioenaee^  would  not  be  bound  by  it:  Bmr  t.  Spemcer^  6S 
Am.  Deo.  381;  which  k  the  nine  prine^le  laid  down  m  ngud  to  tiie  lenoe  in 
Ae  principal  caae. 

OwvMR  ov  Lavd  EirnxLSD  to  Futubb^  wbhm  avd  whhs  matt  Btm$  ▼. 
DadZ^,  07  Am.  Deo.  238^  23S,  and  note  vnder  tiiat  oaaa  SAl)  WoUr.  EkuU, 
64  Id.  64^  and  notea  76,  7a. 

Tuxuau  DnmnBD:  See  Bkiardmm  t.  {^tpdtmdp  06  Am.  Daoi  4M,  and 
note  fhereander  426. 

bonnBB  AHD  BoiLSBS  FmcLT  Food  to  'fwaamauk,  and  need  to  fanlab 
aiotnre  power  to  machineiy,  are  a  part  of  tiia  lealtyt  Id.)  Wall  t.  WmU,  64 
Am.  Deo.  64»  and  notea  75^  76. 

H0P-P01.B  naed  for  cnltiTating  hope  on  farm  are  fiztuea:  Bkkop  t.  BUkopp 
62  Am.  Deo.  68. 

TiznTBXS  GxHi&ALLT:  See  Bkkop  T.  BUkopt  62  Am.  Deo.  68^  note  69,  71» 
where  anthoritiea  are  oolleoted  and  prior  oaaea  hi  thia  aeriea  cited. 

FmcB  s  Pabt  ov  Vumebou^,  and  the  faet  that  aome  of  the  matariab  of 
viiieh  it  ia  eonipoaed  were  ■^^^^'■"i'^ffy  or  temporarily  detaohed  worked  na 
thaage  h&  their  natural  ffSB.J.S.B.C9.r.€Hrm^fifrd,nU0k9^ 


Habdbstt  V.  Newbt. 

[» lOaiOUU,  667.] 

Hbooiiablb  Kocb  Dsuvzbbd  bt  Pxm  por  Ooixionoa^  mmd  vor  Is* 

DOBSiD,  oannot  be^  by  the  ooUeotor,  tranaferred^'Witlioat  an  egpreaa 
aoihority  from  the  payee.    Pooaeaaion  doea  not  raiae  a  preanmption  that 
he  haa  a  ri|^t  to  tranaf er  the  note. 
hnaxKS  ow  Faoor  is  on  Holdib  of  note  to  ahow  the  pnpar  larignmaiit 
tiiereof. 

Thx  {acta  are  stated  in  the  opiniim. 

J.  N.  and  C.  F.  BwmeSj  tor  the  appellant. 

Ihmphan  and  Law$onj  tar  ibe 
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138  Habdesty  v.  Newbt.  [Missouri^ 

B7  Goart,  NAFTONy  J.  This  was  a  suit  upon  a  negotiable 
Dote  purchased  by  the  plaintiff  fix>m  one  Love,  who  professed 
to  be  the  agent  of  the  payee  Mason,  and  who,  in  that  capacity, 
indorsed  it  to  plaintiff.  It  appeared  that  Mason  handed  the 
note  to  Love  for  collection,  and  Love  had  no  express  authority 
from  him  to  sell  or  transfer  it  by  assignment.  The  court  held 
that  the  mere  possession  of  the  note  by  Love  raised  a  pre- 
eumption  that  he  had  authority  to  pass  title,  and  that  it  was 
incumbent  on  the  defendant,  who  was  the  maker  of  the  note, 
to  show  that  Love  was  not  authorized  to  transfer  the  note,  and 
that  this  want  of  authority  was  known  to  the  plaintiff. 

This  view  of  the  subject  is,  in  our  judgment,  erroneous.  A 
negotiable  note,  after  due,  and  without  any  indorsement  by  the 
payee,  occupies,  so  far  as  this  question  is  concerned,  no  other 
poBition  than  a  note  not  negotiable  would.  A  party  buying 
such  paper  from  a  stranger  professing  to  be  an  agent  of  the 
payee  must  establish  the  agency.  Such  agency  may  undoubt* 
edly  be  either  express  or  implied,  but  the  mere  circumstance  of 
possession,  when  the  note  is  not  indorsed  in  blank,  can  raise 
no  presumption  either  way.  The  natural  and  reasonable  infer- 
ence would  be  that  the  note  was  in  the  hands  of  such  an  agent 
merely  for  collection;  for  if  a  transfer  had  been  designed  by  the 
owner  of  the  note,  he  would,  of  course,  put  his  name  on  the 
back  of  it. 

The  case  of  Bay  v.  Coddingtony  5  Johns.  Ch.  50  [9  Am.  Dec. 
268],  does  not  maintain  any  principle  conflicting  with  this  view. 
The  notes  in  that  case  were  indorsed  in  blank,  and  the  court 
held  that  if  they  had  been  transferred  in  the  usual  course  of 
trade,  and  without  any  notice  in  the  purchaser  of  the  fraud  of 
the  agent  or  factor,  a  good  title  would  have  passed.  But  as  the 
transaction  was  not  regarded  as  a  fair  one,  the  transfer  was  not 
considered  valid.  This  case,  and  others  of  a  similar  character, 
are  cases  of  the  transfer  of  negotiable  paper,  indorsed  in  blank 
by  the  payee,  or  payable  to  order.  The  title  in  such  cases  is 
held  to  pass  where  there  is  no  fraud  upon  the  part  of  the  pur- 
chaser, however  destitute  of  authority  may  be  the  agent  from 
whom  the  title  is  acquired. 

In  the  present  case  it  devolved  on  the  plaintiff,  as  he  held 
the  note  by  assignment,  to  prove  the  assignment;  and  as  it  pur- 
ported to  be  executed  by  an  agent,  the  ftirther  proof  of  agency 
was  necessary.  In  many  cases,  very  slight  proof  will  establish 
this,  owing  to  the  previous  dealings  or  relations  of  the  parties. 
Here  there  was  nothing  to  show  an  authority,  either  express  or 
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implied,  but  the  bare  drcnrngtance  of  pooooimon— e  baoi  w  hioh 
eould  properly  lead  to  no  other  amclamon  than  that  the  agent 
was  an  agent  for  oollectioQ,  and  not  for  a  sale  of  the  note. 
Judgment  reversed  and  case  remanded. 

The  other  judges  eoncnrred. 


TUCKBB    V.    FbEDBEIOK. 

P»  MiMOUVI,  074] 

On  6noinn>  aw  Atiubmmht  u  loffieMni  to  muiitKbi  a  wiil  tiiat  hM 
iamed  on  two  grounda.    If  oma  sroond  Is  prartd  and  tlia  otiMi 
be^  tlie  writ  will  be  apbeld. 

DsoEjuuxicnn  of  DnmnkaBT  mada  after  pfonondings  aoBUMnoed  agiiael 
are  not  admieriMe  in  evidonoa  to  explain  away  tlia  efleot  ef  ptafhwe 


Thx  tacts  are  stated  in  the  opuiion. 

Rj^nd  and  Son^  and  SmUh  and  Amton,  fixr  the  appellant. 

Hoveyj  for  the  respondent 

By  Conrt,  RichabdsoNi  J.    This  suit  was  commenced  by 
attachment  <m  the  ground  that  the  defendant  was  about  to 
remove  out  of  this  state  with  intent  to  defraud,  hinder,  or 
delay  her  creditors,  and  also  that  she  was  about  to  move  out 
of  the  state  with  intent  to  change  her  domicile.    The  defend* 
ant  by  plea  put  in  issue  the  truth  of  the  affidavit.    On  the 
trial  of  the  plea  in  abatement,  the  plaintiff  introduced  evi- 
dence tending  to  show  that  two  or  three  days  before  the  com- 
mencement of  the  suit  the  defendant  offered  to  sell  the  lease 
of  the  house  she  occupied  and  a  portion  of  her  furniture,  and 
stated  at  the  time  that  she  intended  to  remove  to  the  territory 
of  Kansas;  also  that  she  spoke  of  removing  to  Monticello,  a 
town  in  Kansas,  for  the  purpose  of  keeping  a  boarding-house, 
and  that  a  few  days  after  the  attachment  was  served,  she  did 
remove  to  Monticello,  where  she  has  ever  since  resided  with  her 
family.    All  the  plaintiff's  evidence  bore  on  the  allegation  in 
the  affidavit  that  the  defendant  was  about  to  remove  out  of  the 
state  with  intent  to  change  her  domicile.    The  defendant  was 
allowed  to  prove  by  one  witness,  that  prior  to  the  attachment 
she  proposed  to  seU  out  to  him,  and  stated  that  she  desired  to 
apply  a  portion  of  the  proceeds  to  the  payment  of  the  plain* 
tiff's  demand;  and  by  another  witness,  that  after  the  attach* 
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ment  had  been  levied,  she  told  him  she  would  not  have  removed 
to  Kansas  but  for  the  attachment  which  had  broken  her  up. 

This  evidence  was  improperly  admitted,  for  the  law  author- 
izes an  attachment  on  ihe  simple  ground  that  the  defendant 
was  about  to  remove  out  of  tiie  state  with  the  intention  of 
changing  her  domicile,  without  regard  to  her  purposes  in  ref- 
erence to  her  creditors,  and  therefore  if  she  intended  to  go  to 
Kansas  with  the  view  of  residing  there,  it  was  immaterial 
whether  or  not  she  intended  to  apply  a  portion  of  the  proceeds 
of  her  property  to  the  payment  of  the  plaintiff's  debt;  and 
her  declarations  made  after  the  attachment  were  clearly  inad* 
missible  to  explain  away  the  effect  of  previous  declarations. 

The  other  judges  concuning,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


GASES 


SDPEEME  JUDICIAL  COUBT 


or 

NEW  HAMPSHIBB. 


Gall  v.  Gray. 

[|7  Nsw  HAMFians,  4Q&] 

DunrsBT  or  Absiolib  to  ajtd  Possbbioh  bt  ike  mortgpigM  an  nol  «•• 
Motial  to  the  Talidity  of  a  chattel  mortgige  in  Kow  Hampahiro.  Bagia- 
trmtiaa  in  the  office  of  the  town  derk  where  the  mortgagor  reaidea  ia 


Is  Salb  ow  PiBflOviL  CiusnELa,  deUvery  of  poaMarion  ia  neoeanry,  aa 
against  all  except  the  Tondor.  Bat  aa  between  the  Tondor  and  TendeOp 
the  property  will  paaa  without  delivery. 

Aa  BBTWKKH  PAsms  TO  BxooBDKD  Chaitbl  Mobtoaob  in  New  Hamp- 
ahire,  no  fconial  delivery  being  required,  partionlar  apecification  and 
Miwitjiii^atiftn  of  the  mortflased  artidea  ia  iiimwu'Mm  y  to  enable  the 
mortgagee  to  make  a  aelection  of  aach  artidea  from  othora  of  like  nature 
belonging  to  the  mortgagor. 

AsBUifPfiiiT  on  a  promiseory  note  made  bj  Onj  and  WiLson 
Gray.  Guy  Gray  was  called  upon  by  plaintiff  to  pay  the  note. 
This  he  was  unable  to  do,  but  promised  to  secure  it.  He  then 
gave  a  new  note,  secured  by  a  mortgage  on  a  lot  of  houeehold 
furniture.  This  furniture,  together  with  a  large  quantity  of 
other  of  the  same  kind  as  that  mortgaged,  was,  at  the  time,  in 
the  dwelling  occupied  by  said  Guy  Gray,  who  represented  that 
all  of  the  fdmiture  was  his,  and  tiie  mortgage  was  given  for  a 
certain  number  of  beds,  chairs,  etc.,  without  any  further  desig- 
nation. It  appeared  in  proof,  however,  that  only  about  one 
half  of  the  fbrniture  belonged  to  said  Guy,  the  rest  belonging 
to  Wilson  Gray.  It  also  appeared  that  said  Guy,  when  it  was 
Bought  to  enforce  said  mortgage,  proclaimed  that  all  of  said 
fdmiture  belonged  to  Wilson  Gray,  that  he  ^^iftipuwl  none  of  it, 
and  that  said  Wilson  claimed  the  whole.    However,  WiIbod 


142  Call  v.  Gray.  [N.  1L 

Gray  testified  that  he  owned  only  a  part  of  the  furniture,  and 
that  said  Guy  owned  as  much  thereof  as  he  had  mortgaged. 
Plaintiff  claimed  the  right  to  select  from  all  the  furniture  in 
the  house  the  articles  mortgaged  to  him,  if  Guy  Gray  claimed 
all  of  such  furniture,  and  that  as  he  did  not  own  the  whole,  he 
had  been  guilty  of  misrepresentation  and  fraud.  Plaintiff  also 
claimed  the  right  to  surrender  the  new  note,  and  obtain  pay- 
ment of  the  old,  which  was  given  up  when  the  new  note  and 
mortgage  was  given.  The  court  instructed  the  jury  in  accord- 
ance with  plaintiff's  views,  and  the  jury  returned  a  verdict  in 
his  favor.    Defendants  excepted  to  the  instructions  given. 

Minot  and  Mugridgey  for  the  defendants. 

Rclfe  and  ManhaU^  for  the  plaintiff. 

By  Court,  Eastman,  J.  If  the  plaintiff  was  induced  to  sur- 
render the  note  in  suit  by  the  misrepresentation  and  fraud  of 
Guy  Gray,  one  of  the  signers  of  the  note,  it  is  plain  that  such 
surrender  would  not  operate  to  pay  the  debt  or  cancel  the  note, 
and  that  a  suit  maybe  maintained  upon  the  note  against  bi»th 
of  the  makers.  This  position  is  not  controverted  by  the  defend- 
ants' counsel. 

It  is  contended,  however,  that  the  mortgage  taken  by  the 
plaintiff  from  Guy  Gray,  upon  the  giving  of  the  new  note,  <Ii J 
not  convey  any  specific  articles,  and  was  therefore  void;  and 
hence  that  the  representations  of  Guy  Gray,  whether  true  or 
false,  were  inmiaterial. 

The  mortgage  was  of  a  lot  of  household  furniture,  not  of  any 
particular  articles,  but  of  a  certain  number  of  beds,  chairs, 
etc.,  in  the  house,  without  any  further  designation.  The  kind 
of  articles  is  given,  and  their  number  and  the  place  where  tl^ey 
are  kept,  but  there  is  no  specific  and  particular  description  by 
which  to  identify  them  from  other  like  articles  which  were  in 
the  house.  The  question  then  is.  Would  this  have  been  a  good 
mortgage,  as  between  the  mortgagor  and  mortgagee,  had  Guy 
Gray  been  the  owner  of  all  the  furniture  in  the  house,  as  repre- 
sented by  him? 

In  Heytoard^s  Casey  2  Co.  88,  it  is  said,  '^  If  I  give  you  one  of 
my  horses  in  my  stable,  there  you  shall  have  election.  And  if 
one  grant  to  another  twenty  loads  of  maple,  to  be  taken  in  hie 
wood,  there  the  grantee  shall  have  election."  And  in  Palmer^B 
C(M0, 6  Id.  24,  the  court  say:  "If  a  man  grant  six  hundred  cords 
of  wood  out  of  a  large  wood,  the  grantee  hath  election  to  take 
them  when  and  in  what  part  of  the  wood  he  pleases,  without 
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any  appointment  of  the  grantor:''  Ba$$ei  y.  Mofnardj  Cro. 

819;  S.C., Moore, 691;  Mathewet^$Ca9ejW.3cixeB,^6;Stukde9 

▼.  BuOer,  Hob.  179. 
The  doctrine  is  the  aame  as  that  which  prevails  in  the  con^ 

Teyance  of  real  estate — ^that  the  grant  shall  be  taken  most 

'^'^^glj  against  the  grantor. 
When  personal  chattels  are  mortgaged,  delivery  to  and  pos* 

session  by  the  mortgagee  are  not  essential  to  the  validity  of 

the  mortgage.    Registration  in  the  office  of  the  clerk  of  the 

town  where  the  mortgagor  resides  is  sufficient:  R.  8.,  c.  132^ 

sec.  2. 
In  the  sale  of  personal  chaUels,  the  general  role  is  that 

delivery  of  possession  is  necessary,  as  against  all  except  the 

vendor;  but  between  the  vendor  and  vendee  the  property  will 

pass  without  delivery:  Shumway  v.  Rutter^  7  Pick.  56  [19  Am. 

Dec.  S40];  Rieker  v.  Cro98,  5  N.  H.  670  [22  Am.  Dec.  480]; 

Fdton  V.  FuOer,  29  N.  H.  121, 129.       , 

The  cases  which  show  that  trespass  and  trover  cannot  be 
maintained  until  the  property  is  separated  and  identified  de» 

pend  upon  the  principle  that  property  in  the  particular  articles 
is  indispensable,  in  order  to  sustain  those  actions.  If  specific 
articles  are  alleged  to  have  been  converted  or  injured,  the 
plaintiff  must  show  such  articles  to  be  his.  But  in  the  case  of 
a  recorded  mortgage  under  the  statute,  no  formal  delivery 
being  required,  such  particular  identification  is,  as  between  the 
parties,  unnecessary.  And  the  question  in  this  case  is,  not  as 
to  the  plaintiff's  right  to  maintain  trespass  or  trover,  but  as  to 
the  effect  of  the  mortgage. 

And  we  think  that  as  between  the  mortgagor  and  mortgagee, 
had  the  representations  of  Guy  Gray  been  true,  the  plaintiff 
would  have  held  a  good  mortage,  which  would  have  given 
him  the  power  to  enter  the  house  and  take  the  property  mort- 
gaged. 

He  would  have  had  the  right  to  select  the  number  of  beds,, 
chairs,  eto.,  stoted  in  the  mortgage.  The  mortgagor  had  con- 
veyed to  him  the  articles  by  number;  they  had  been  delivered 
to  him  by  the  delivery  and  record  of  the  mortgage,  and  this 
delivery,  so  far  as  the  parties  were  concerned,  was  as  binding 
as  if  the  plaintiff  had  taken  them  into  actual  possession.  The 
mortgagor  had  nothing  further  to  do  to  make  the  mortgage 
perfect^  and  the  plaintiff  had  the  right  to  make  a  selection  of 
the  articles. 
The  mortgage,  then,  so  £Eir  as  the  instrument  itself  went,  waa 
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legal  between  the  partiee;  and  the  repreeentation  of  the  mort- 
gagor, uiat  he  owned  all  the  property,  was  material,  and  being 
fiediely  made,  was  evidence  of  fraud  in  procuring  the  surrender 
of  the  note.  The  ruling  of  the  court  was  therefore  correct,  and 
the  exceptions  must  be  overruled  and  the  judgment  affirmed. 

CBimL  MoBiaAaB  Vaud  witiumt  delivery  of  moortgaged  urapertjt 
XffdbitttT.  Ttmmmd^  40  Am.  Dea  723;  Tatmakair.  TuUk^  61  Id.  480^  and 
note  490. 

Saxs  WATHtfUT  DiLiVKBr  18  Vaud  AOAimR  YiHiKni:  WMet  ▼•  DokIm^  09 
Am.  Dea  87»  and  note  ooQeotiiig  prior  casea  90i 


BUNTON  V.   LyFOED. 
[87  Naw  HAMFians,  612.] 
^  Kkw  HAMPsmB^  No  Wbittkn  Wabkast  d  Ksqbbabt  to  aatliotua 
an  appearance  by  a  regular  attorney;  and  until  tiie  contrary  i^pean»  Ua 
anthority  will  be  presumed. 
JtJDOimrr  and  Ezxouncnr  Bbootxbed  aoadibt  Pabtt  by  the  nnanthoriwd 
appearance,  in  his  name,  of  a  regular  attorney,  will  not  be  enjoined,  m 
the  abaence  of  proof  of  collnaion.    Bedreaa  must  be  aooght  in  an  actioii 
against  the  attorney. 

Bill  in  equity  to  enjoin  the  execution  of  a  judgment  for 
<K)6t0,  and  to  restrain  the  negotiation  and  collection  of  a  note 
given  for  such  costs.  Plaintiff  David  A.  Bunton,  R.  B.  Dunn, 
^nd  others  claimed  to  be  the  owners  of  a  certain  undivided 
tract  of  land,  and  defendant  filed  a  petition  for  partition  of  said 
tract,  alleging  to  be  the  owner  of  one  eighth  thereof.  Public 
notice  of  the  petition  was  given,  pursuant  to  an  order  of  court 
When  the  action  came  up  for  hearing,  a  regular  attorney  of 
the  court  appeared  and  entered  the  names  of  Bunton,  Dunn, 
and  the  other  claimants,  as  parties  defendant  to  the  petition 
for  partition,  and  in  their  names  defended  the  suit  to  final 
judgment.  This  was  done  by  direction  of  Dunn,  without  any 
communication  with  or  authority  from  the  other  claimants. 
Defendant  had  judgment  for  partition  and  costs  against  plain- 
tiff and  the  other  claimants.  Execution  issued  on  said  judg- 
ment, and  defendant  demanded  payment  thereof  from  plaintiff, 
who,  to  avoid  attachment,  gave  his  note  for  the  amount  of  said 
costs.    Other  facts  appear  from  the  opinion. 

fif.  N.  BeUj  for  the  plaintiff. 

Lyfordf  for  the  defendant. 
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By  Coorty  Pkrlsy,  C.  J.  The  complainant  does  not  seek 
to  B6t  aside  the  judgment  for  partition,  in  that  he  has  had 
DO  iQterest  since  his  conveyance  to  Dnnn,  on  the  thirtieth 
of  April,  1853y  more  than  three  years  before  the  judgment  was 
tendered.  He  prays  for  an  injunction  against  execution  of  the 
judgment  for  costs,  and  against  the  negotiation  and  collection 
of  the  note  which  he  gave  for  the  costs.  There  is  no  sugges- 
tion of  any  fraud  or  misconduct  in  the  defendant  Lyford,  nor 
of  any  coUufiion  between  him  and  the  attorney  who  appeared 
for  the  complainant  in  the  petition  for  partition;  nor  that  the 
gentleman  who  appeared  for  him  was  not  a  regular  attorney  of 
the  court;  or  that  he  was  not  and  is  not  of  sufficient  ability  to 
answer  for  any  damage  that  the  complainant  may  have  suffered 
from  an  unauthorized  appearance  in  his  name. 

In  our  practice  no  written  warrant  is  necessary  to  authorize 
an  appearance  by  a  regular  attorney  of  the  court,  and  till  the 
contrary  appears,  it  will  be  presumed  that  such  an  attorney  has 
due  authority  for  his  appearance:  Manchester  Bank  v.  TUtan^ 
28  N.  H.  802.    Such  being  the  practice,  the  plaintiff  has  a 
right  to  rely  on  the  presumption  that  an  appearance  for  the  de- 
fendant by  an  attorney  of  the  court  is  made  with  sufficient 
authority;  and  unless  there  were  something  in  the  circimi- 
etances  of  the  case  to  raise  a  suspicion  that  the  appearance  was 
unauthorized,  it  would  justly  be  regarded  as  a  troublesome  and 
captious  course  to  call  for  proof  of  the  attorney's  authority. 
In  this  case  the  attorney  was  in  regular  practice;  the  persons 
whose  names  he  entered  as  defendants  were  in  fact  owners  or 
claimants  of  undivided  shares  in  the  land,  and  the  plaintiff 
had  no  reason,  that  we  can  perceive,  to  suspect  that  the  attor- 
ney appeared  without  authority. 

In  such  case,  the  attorney  being  in  regular  practice  and  per- 
fectly responsible,  the  judgment  must  stand,  and  the  redress  of 
the  defendant,  if  he  has  suffered  from  an  unauthorized  appear- 
ance in  his  name,  must  be  sought  in  some  proceeding  against 
the  attorney:  Jose  v.  MUlsy  6  Mod.  14;  Stephens  v.  Squire^  5  Id, 
205;  AnonymouSj  Salk.  86, 88;  Jackson  v.  Siewarty  6  Johns.  34; 
Denton  v.  Noyes,  Id.  300  [5  Am.  Dec.  237];  Reed  v.  Pm«,  2 
Bill  (N.  Y.),  66;  Smith  v.  Bowditchy  7  Pick.  138;  Cyphert  v. 
McLanCy  22  Pa.  St.  195;  Kent  v.  Ricards^  2  Md.  Ch.  392. 

The  grounds  and  reasons  of  this  rule  are  fully  explained  ia 
Denton  v.  NoyeSy  supra. 
Bill  dismissed,  with  costs. 

Am.  Dml  Vol.  LXXV—io 
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JUDGMBHT    BT    UkaTTTBOBIZBD    ApPEABANOB    OF    AlTOfBmT — Wl 

Void,  Voidablb,  ob  Covclubivb.— In  Weeks  on  AttomeyB,  sea  201,  is  foand 
the  following  unsatisfactory  language:  **  The  subject  of  the  e£Eect  of  a  judg- 
ment procured  by  the  acts  of  an  unauthorized  attorney  opens  up  one  of  thooe 
embarrassing  questions  about  which  few  agree^  upon  which  the  most  contn^ 
dictory  views  are  expressed  with  equal  certainty,  and  which  the  more  it  i» 
discussed  the  less  settled  it  appears  to  become.  Is  a  Judgment  so  procured 
foid,  or  yoidable,  or  absolutely  conclusiyet"  On  the  other  httid,  Mr. 
Freeman,  in  his  treatise  on  the  law  of  Judgments,  sec.  499,  has  said,  whito' 
treating  of  this  branch  of  the  subject:  "Now,  it  seems  to  be  a  rule  applicabto- 
to  the  greater  part  if  not  to  the  entire  United  States,  that  a  judgment  restini^ 
upon  the  unauthorised  appearance  of  an  attorney  may  be  annulled  in  equity,, 
irrespectiye  of  the  question  whether  the  attorney  is  responsible  or  irresponsi- 
ble, the  judgment  lien  being  preserved  to  secure  the  plaintiff  from  loss  should 
he  afterwards  recover  at  a  trial  on  the  merits.  *'  This  latter  author  than  pro- 
ceeds to  adopt  the  views  expressed  by  Mr.  Chief  Justice  Dillon  in  Hank^  ▼• 
Blaehnarr,  20  Iowa,  161-174^  that  "  no  examination  of  this  subject  would  b» 
complete  or  satisfactory  without  a  reference  to  the  leading  cases  respecting  it^ 
decided  in  the  Knglish  and  American  courts.  It  is  laid  down  in  an  early  caa* 
[Anonytnous,  1  Salk.  86],  that '  when  an  attorney  takes  upon  himself  to  ap- 
pear, the  court  looks  no  further,  but  proceeds  as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  to  his  action  against  him.'  The  rule  has,  wa 
submit,  no  foundation  in  reason  to  stand  upon.  It  obliges  a  person  to  b# 
bound  by  the  unauthorized  act  of  a  mere  stranger.  It  binds  him  by  the  judg^ 
ment  of  a  court  without  a  day  in  court.  It  relieves  the  other  party  of  a  dutj^ 
which  in  reason  belongs  to  him;  viz.,  to  serve  his  process,  and  to  see,  at  hia 
peril,  that  his  adversary  is  in  court.  Aud  it  carries  out  this  unsoundness  bj^ 
compelling  the  wrong  party  to  look  to  the  attorney.  True  reason  and  logia 
would  say,  If  an  attorney  appeared  for  me  without  my  knowledge  or  authority, 
express  or  implied,  I  should  not  be  bound  by  the  act,  if  never  ratified  or 
promptly  disavowed,  and  if  the  adverse  party,  being  ignorant  of  the  want  of 
authority  and  carelessly  omitting  to  serve  process,  or  to  require  the  attorney 
to  show  his  authority,  has  been  damaged,  he,  and  not  myself,  should  be  th» 
one  to  look  to  the  attorney. 

"That  such  a  rule  as  the  one  laid  down  in  Salkeld,  mtpra,  should  perma- 
nently stand,  without  modification,  as  the  law  of  enlightened  tribunals^ 
would  be  impossible.  But,  as  I  shall  proceed  to  show,  the  courts,  instead  of 
overruling  it  at  once,  have  gradually  imdermined  it,  until,  if  it  now  stands^ 
it  is  tottering  and  ready  to  falL"  The  learned  chief  justice  then  cites  /?o&- 
jon  V.  Eaiwh  1  T.  R.  62  (K.  B.,  1785),  and  says  that  "such  a  doctrine  could 
not  impose  upon  the  fine  understanding  aud  solid  judgment  of  Lord  Mans- 
field," who,  "without  professedly  overruling  the  case  in  Salkeld,  tupra,  doea 
so  in  effect  by  proceeding  upon  directly  opposite  principles."  He  sfterward* 
dtes  Bayley  v.  Buckland,  1  Kxch.  1  (1847),  S.  C,  16  L.  J.,  N.  S.  (Exch.),  204,. 
ss  criticising,  and  partially  at  least  overturning,  the  rule  as  laid  down  ixk 
Salkeld,  supra. 

In  Harshey  v.  Blaehnarr,  20  Iowa,  181,  will  be  found  collected  a  largft 
number  of  authorities,  which  may  be  consulted  by  those  inclined  further  ta 
pursue  this  subject  in  the  light  of  English  adjudications.  The  rule  as  hero 
bad  down  has  been  followed  with  approval  in  the  subsequent  Iowa  cases:  See 
Neweomb  v.  Dewey,  28  Id.  381,  and  Maeomber  v.  Pedt,  39  Id.  351,  holding- 
thai  the  fsHure  to  serve  a  party  in  interest  with  notice  renders  void  a  jud^;- 
whioh  deDri?es  him  of  substantial  rights.    Jurisdiction  is  not  ocnferr-d 


Jan.  1859.]       Buhton  v.  Lyfobd.  147 

by  ao  nnanthoriied  appeftnnoe  altered  by  attomeye.     "In  other  ttaiei,  it  ie 
now  tiie  ooDstant  practice  to  reUere  parties  eometimee  by  motion  and  eomo- 
timea  m  chancery,  from  jndgmsiita  rendered  againat  them  in  oooaeqiienoe  d 
ttie  totaDy  nnantfaoriaed  acta  of  a  pragmatical  attorney: "  Hardntjf  t.  Blad^' 
marr,  20  Id.  179.    Taken  with  the  qualification  that  a  preaomption  alwaya 
ezista  in  favor  of  the  attorney  that  hia  appearance  ia  anthoriaed,  and  tint 
tiiia  preanmption  nmat  be  overcome  by  proof  before  the  judgment  will  be 
dechved  Toid  or  aet  aaide:  See  note  t6  McAItxtmder  y.  WriffM,  16  Am.  Deo. 
96-100.    The  principlea  above  atated  ara  nnflinchin^y  aapported  by  a  hoel 
of  anthoritiea»  among  which  may  be  mentioned  the  following:  Oijfard  ▼. 
Thom,  9  N.  J.  Eq.  702-722;  McKdwa^  v.  /one^  17  N.  J.  L.  346;  Priee  v. 
Ward^  25  Id.  225;  EUsworth  ▼.  Cam^hett^  31  Barb.  134;  Rcgen  t.  McLean^ 
Id.  304;  AUm  t.  BtaM,  10  Id.  547;  Cam^  ▼.  BriMol.  10  Wend.  101  (where 
the  attorney  waa  inadyent);  Pcrter  y.  Bronmm,  19  Abb.  P^.  236;  &  O.,  29 
How.  Pr.  292;  TcOetr.  Hcranmm,  7  Bobt.  12;  akdkm  ▼.  T\gh^  6  How.  163| 
Jforvef  ▼.  Mammorier^  14  La.  Ann.  3;  &  0.,  74  Am.  Dee.  424;  RiAfft  t. 
AUer^  14  La^  Ann.  866;  WOey  t.  PraU^  23  Ind.  628;   TrmeU  ▼.  Waburiyht,  4 
Gtlm.  418;  De  Lcmia  y.  Meek,  2  G.  Greene,  55;  KeUk  y.  WUmm,  85  Am.  Dec 
443;  Jteynolda  r.  Homett,  L.  R.  8  Q.  K  386;  a  0.,  6  Moak,  129,  ezpreialy 
ovenrnling  the  mle  laid  down  in  AnonymotUf  I  Salk.  86.    The  tendency  of 
the  lateat  deciaiona  aeema  to  be  to  eatabltih  the  doctrine  that  a  jndgment  reat* 
ing  npon  the  nnanthorized  appearance  ia  afaaolntely  yoid:  ReyvMe  y.  Fleming^ 
SO  Kan.  106;  &  C,  46  Am.  Rep.  86;  Kepky  y.  /nows  14  Neb.  300;  Brinkman 
y.  Skater,  23  Kan.  628,  where  it  ia  held  that  where  a  third  peraon  makea  an 
i^pearanoe  in  a  caae  oetensibly  aa  the  agent  of  one  of  the  partiea  to  the  rait» 
withont  any  anthority  from  him  for  ao  doing;  and  where  joriadiotion  of  the 
party  ia  not  obtained  ia  any  other  way,  a  peraonal  jndgment  rendered  againat 
him  ia  yoid.    Again:  "Where  a  court  rendera  judgment  againat  a  defendant 
when  the  court  had  no  junadiction  of  the  peraon,  no  argument  it  needed  to 
prove  that  anch  judgment  ia  yoid,  and  a  creditor's  bill  could  not  be  predicated 
on  a  yoid  judgment.    Here  an  attorney  at  law  appeared  and  interpoaed  a  de- 
murrer to  the  declaration;  he  cUdma  in  hia  eyidenoe  that  the  appearance  waa 
ipedal,  for  a  particular  purpoae,  and  hence  that  the  defendant  waa  not  in 
court  by  filing  the  demurrer,  ao  aa  to  authoriae  the  judgment.    We  shall  nol 
stop  to  determine  whether  the  appearance  waa  general  or  speciaL    The  attor- 
ney had  no  authority  whatever  from  the  defendant  to  appear  in  the  caae,  and 
w  hia  acta  were  entirely  unauthorized,  what  he  did  could  not  be  binding  on 
the  defendant.    It  would  be  establishiug  a  dangeroua  precedent  to  hold  a 
judgment  yalid  where  there  had  been  no  service,  merely  for  the  reason  that 
in  attorney  had  appeared  of  his  own  motion,  without  authority,  and  filed 
some  aort  of  plea  in  the  case: "  Andereon  v.  Hawhe,  1  Western  Rep.  626 
(DL);  8.  C,  3  N.  K  Rep.  606;  see  also  Sherrard  v.  Neviua,  52  Am.  Dec.  608. 
We  now  come  to  the  consideration  of  the  anthoritiea  which  have  maintained 
or  are  maintaining  a  contrary  doctrine  to  that  aet  forth  in  the  former  portion 
of  thia  note.    The  princdpal  of  theae  ia  the  early  caae  of  DenUm  v.  Noyee,  6 
Johna.  295^  S.  C,  6  Am.  Dea  237,  where  an  attorney  appeared  for  a  defend- 
ant agiainat  whom  a  writ  had  been  issued,  but  not  served,  and  without  au- 
thority confessed  a  judgment,  and  the  judgment  was  held  regular.    The  caae, 
however,  waa  decided  by  a  divided  court,  and  although  the  principle  aet  forth 
in  thia  caae  would  aeem  to  atill  be  the  law  in  New  York,  nevertheless,  in  the 
bite  caae  of  Bnfum  v.  Nkhols,  42  N.  Y.  27,  Judge  Grover,  in  an  able  dissent- 
ing  opinion,  at  page  35,  expressly  repudiates  the  anthority  d  Denton  v.  JB^oyea^ 
^nffo^  on  thia  propoaition»  while  many  caaea  are  to  be  found  in  New  York  in 


148  BuNTON  V.  Lypobd.  [N.  H* 

whiohy  alfhough  the  latter  ease  Is  cited  m  ocmtrollixig^  this  has  been  done  with 
accompanying  ezpreeaions  of  diaiqpprobation  by  the  ablest  judges:  See  Atten 
▼.  Stone,  10  Barb.  547;  Meadtam  y.  Dudley,  6  Wend.  515;  Graeebrook  v.  Mc 
Creedk,  9  Id.  i37;  note  to  Denitm  ▼.  Noyes,  5  Am.  Dec.  244.  In  TcwnqfSu 
A  Ibana  v.  Bush,  23  Id.  246  (Vt. ),  it  is  held  that  a  plaintiff  is  bound  by  a  judg- 
ment for  costs,  rendered  against  him  in  an  action  brought  in  his  name  by  an 
attorney,  without  his  knowledge  or  consent.  So  in  the  subsequent  case  of 
Newcofmb  v.  Peck,  17  Vt.  d02,  where  it  appeared  from  the  record  that  the  de- 
fendant appeared  in  the  original  suit  in  which  judgment  was  rendered,  the 
eourt  held  that  he  was  estopped  by  th^  record,  in  an  action  founded  upon  it 
in  that  state,  from  pleading  that  he  did  not  appear,  or  that  an  appearance 
which  was  in  fact  entered  for  him  was  unauthorized  by  him,  and  without  hit 
knowledge.  And  again,  in  AhboU  <£r  Co,  t.  DuUon,  44  Id.  546,  the  court  say, 
that  whether  the  attorney  was  employed  by  the  party  ^  i^  ^^  wp^oiinaiOb 
\y  such  attorney  binds  the  party  for  whom  he  appears. 

In  New  Hampshire,  the  law  as  laid  down  in  the  principal  case  has  always 
been  adhered  to,  and  in  the  late  case  of  EvereU  ▼.  Warner  Bank,  58  K.  H. 
S40,  it  is  said:  "The  rule  that  an  unauthoriiEed  appearance  of  a  responsible 
attorney  is  valid  and  binding  upon  the  party  for  whom  the  appearance  is 
made  has  been  recognized  and  adopted  in  this  state,  and  we  are  inclined  to 
regard  the  question  as  settled.  In  affirming  Bunton  v.  Z/t/ford  [the  principal 
case]  and  Smyth  v.  Balch,  40  Id.  363,  we  are  not  unmindful  of  the  fact  that 
the  weight  of  authority  in  the  American  courts  at  the  present  time  seems  to 

be  against  the  doctrine  of  those  cases The  ruleas  adopted  in  this  state 

has  always  been  distinctly  recognized  as  an  exception  founded  on  the  general 
kleas  of  justice  and  policy  entertained  by  the  court  in  this  particular  daas  of 
eases.  We  are  not  aware  that  any  great  injustice  has  resulted  from  it,  and 
we  are  not  now  inclined  to  disturb  it."  The  same  rule  maint«ainB  in  North 
Carolina,  where  an  appearance  by  counsel  iz  regular  upon  its  face,  and  is  a 
good  appearance  in  court,  even  though  such  appearance  was  unauthorizedi 
England  v.  Oamer,  90  N.  H.  197;  UnhxreUy  v.  Laaaiter,  83  Id.  38.  Some  ol 
the  early  California  cases  hold  that  a  party  would  be  bound  by  a  judgment 
obtained  against  him  through  the  appearance  of  an  unauthorized  attorney, 
and  without  service  of  process:  Suydam  v.  Pitcher,  4  CaL  280;  Hdlmea  y. 
Rogers,  13  Id.  191;  Seale  v.  McLaughlin,  28  Id.  668.  But  in  Baker  y.  O'Ehr- 
dan,  65  Id.  368,  a  decree  of  the  probate  court  so  obtained  was  held  to  be  void, 
and  that  it  did  not  affect  the  question  of  the  right  of  a  party  to  equitable  re- 
lief against  such  decree  that  an  unauthorized  attorney  appeared  for  him  in  the 
action. 

CoLLATKRAL  ATTACK. — In  all  Collateral  proceedings  instituted  to  annul  a 
judgment  obtained  through  the  unauthorized  acts  of  an  attorney,  courts  will 
presume,  in  the  absence  of  evidence  to  the  contrary,  that  the  appearance  of 
the  attorney  was  made  under  the  authority  of  the  litigant:  Arnold  v.  Nye, 
23  Mich.  286;  Harshty  v.  Blackmarr,  20  Iowa,  161.  "This  presumption  i% 
in  a  collateral  proceeding,  not  merely  prima  /ode;  it  is  conclusive,  and  the 
party  whose  appearance  appears  to  have  been  made  by  an  attorney  will  not 
be  permitted  to  prove  that  he  never  authorized  the  attorney  to  represent 
him:"  Freeman  on  Judgments,  sec  128;  Butt  v.  FroUungham,  Breese,  258; 
Newcomb  v.  Peck,  17  Vt  302;  Baker  v.  Stontbraier,  34  Ma  172;  Carpentief^ 
V.  CUy  qf  Oakland,  30  CaL  440;  Am.  Ine,  Co.  v.  OaJOey,  38  Am.  Dea  561; 
Moffmkre  v.  Hoffmkre,  3  Edw.  Ch.  173;  S.  C,  afl&rmed  on  appeal  to  the  chan- 
eellor,  7  Paige  Ch.  60;  Hamilton  v.  Wrighl,  37  K.  Y.  502;  Field  v.  Oibbe,  1 
Fet.C.C.155.    Two  ezoeptionallystraog  cases  on  this  point  are  those  of  JKmI 
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r. /Vtitf,  2  Ein  (N.  YO,  64^  and  BfWM  T.  JTfcAob,  42  N.  T.  26;  Mealw 
r.  MtClmme,  22  T^  BL  l»;  Boifenr.  Burnt,  ^  ILKA.  BQt  cftiMT  doeinoiM 
an  feond  which  at  laart  Msm  to  indiciate  thai  the  authority  of  the  attome/ 
lor  spearing  can  always  he  diapated  and  co&tioverted  hy  proof:  SheUom  t. 
7%Jin,  6  How.  153;  SkmHwag  t.  Btiltmem,  6  Wend.  463;  &  C,  15  Am.  Dea 
374;  Bdfer  ▼.  Wright,  68  Fa.  St.  471;  Hem  t.  Coie,  23  K.  J.  L.  116w  Hold. 
ing  that  the  judgment  of  any  court  giren  without  jnriadiction  of  the  parties 
either  hy  actoal  or  couaiructive  monition  or  notioe^  la  a  niillity»  and  wiU  he 
so  treated  when  hrou^^t  into  qnesfcion  ooUatenlly;  for  if  it  appear  hy  the 
record  that  the  defendant  i^peared  hy  attorney,  he  may  disprore  the  anthor- 
ity  of  BQch  attorney.  The  nme  rale  ia  laid  down  in  Andermm  t.  HawKt,  I 
Western  Rep.  026  (HL);  Sfeny  y.  B^moidt,  66  K.  Y.  179,  rerernng  &  C, 
5  Lana.  407;  Fergumm  v.  Cfratqfardy  70  N.  Y.  263;  a  0.»  26  Am.  Bepw  68t. 
And  see  this  latter  case  particolarly  for  a  lengthy  diacwion  as  to  the  condn- 
siTenesi  of  judgment  records  npon  qnestioos  of  jurisdiction,  ooHating  and  di^ 
tJTigniAmg  the  authorities  in  iike  difierent  statee.  But  where  judgment  has 
been  rendered  upon  the  authorised  appearance  of  an  attorney,  his  acts  may  he 
ao  ratified  by  the  payment  to  him  of  compensation  for  his  senrices  ss  to  con- 
firm the  jurisdiction,  and  validate  the  judgment:  Biftm  t.  Doiflt,  31  Iowa,  6dL 

FoaxiOK  JuDOMXHT. — ^In  the  case  of  suit  upon  a  foreign  judgment^  it  is 
now  entirely  settled,  both  in  the  stete  and  federal  coart%  that  the  judgoMiia 
debtor  may  succeaafnlly  defend  by  showing  that  he  was  not  aerved  with  pre* 
oeoi^  and  that  the  attorney  who  entered  the  appearance  for  him  had  no 
authority  to  do  ao:  D^Arey  t.  Ketchum,  11  How.  166;  Ilarri»  v.  Ilardeman, 
14  Id.  334;  Norwood  v.  Cobb,  24  Tex.  661;  WUmm  t.  Bank  qf  Mount  Pleao- 
ani,  6  Lei^  670;  Starhuck  t.  Murray,  6  Wend.  148;  &  C,  21  Am.  Dec.  172; 
Aldrich  ▼.  EMney,  4  Conn.  880;  S.  0.,  10  Am.  Dea  161;  Oleaoon  t.  Dodd,  4 
Het.  333;  Thompton  v.  Emmerl,  16  IlL  416;  Hkmam  ▼.  Maekall,  3  O.  Groeo^ 
170.    And  "the  general  recital  that  the  defendant  i^npeared  ia,  even  in  thoes 
atates  where  direct  jurisdictionsl  stotemento  are  legarded  as  oondusirc^  sua* 
eeptible  of  explanation  and  ayoidanoe,  by  ahowing  that  the  ^peiurance  was 
hy  an  unauthorised  attorney.    It  ia  also  thought  to  involve  no  dispute  with 
the  record  to  ihow  that  the  attorney,  whom  it  statea  appeared,  had  ne 
authority  to  do  ao:"  Freeman  on  Judgmento,  sec  663;  Bogero  v.  Owinn, 
21  Iowa»  68;  Bape  v.  Heaion,  0  Wia.  328;  AmoU  v.  Webb,  1  DilL  362;  Lata- 
rouse  T.  Jarvis,  22  IlL  304;  BaltxeU  v.  Noeler,  63  Am.  Dec  466;  Price  v« 
Ward,  26  K.  J.  L.  225.    The  rule  is  well  aettled  that  in  an  action  on  a  for- 
eign judgment  the  defendant  may  ihow  that  the  appearance  entered  for  him 
by  an  attorney  was  unauthorised:  Harahey  v.  Blaekmarr,  20  Iowa,  161.    Thus 
the  defendant,  when  sued  upon  a  foreign  judgment  in  the  home  state,  may 
plead  and  prove,  notwithstanding  any  recitals  in  the  record  thereof,  that  he 
was  not  duly  served  with  proceaa,  and  did  not  authorise  an  attorney  to  appear 
for  him  in  the  action  in  which  the  judgment  was  rendered:  Oilman  v.  Oii- 
man,  126  Maas.  26;  S.  C,  30  Am.  Rep.  646;  McDermoU  v.  Clary,  107  Id. 
601;  Wright  v.  Andrews,  130  Id.  149;  Ferguson  v.  Crau/ord,  70  N.  Y.  253; 
8.  C,  26  Am.  Rep.  689.    And  it  has  been  aaid  that  there  is  "no  direct  or 
necessary  conflict  between  an  averment,  on  the  one  part,  that  the  defendant 
i^ipeared,  and  proof,  on  the  other,  that  the  appearance  was  by  an  attorney 
who  did  not  represent  the  defendant:"  MiUs  v.  Duryee,  2  Am.  Lead.  Cas., 
6th  ed.,  643;  Thompson  v.  Whitman,  18  Waa  467;  Knowles  v.  OasliglU  etc, 
Co.,  19  Id.  68. 

So  a  party  may  defend  by  showing;  in  an  action  on  a  judgment  of  a  court 
si  another  state^  that  such  court  had  no  jurisdiction  of  his  person.    Hs  may 
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■!■  T  that  pmpoM  Bhow  that  ha  had  no  l^gal  luytioe  of  the  foreigii  fiiit»  and 
'ih&t  he  never  anthoriaed  any  one  to  nee  hia  name  or  to  appear  for  htm  in 
'such  8nit»  and  the  mere  recital  in  the  judgment  thai  the  party  "came  in** 
does  not  ihow  conclnuyely  that  he  had  legal  notice;  that  he  appeared  in  per* 
•on  and  tabmitted  to  the  jurisdiction,  or  that  he  duly  authorized  an  appear- 
■  anoe:  WaUon  t.  Kew  England  Bank,  4  Met.  343;  Glecuon  v.  Dodd,  Id.  333; 
Nortpoodv.  CM,  15Tez.  600;  CfhinnY.  Gray,  61  Id.  112;  FHrneran-v.  Lwnard, 
7  Allen,  64;  Kwt  t.  Kerr,  41  N.  T.  272;  Hqfffnan  v.  H^^man,  46  Id.  30| 
%.  0.,  7  Am.  Rep.  299;  Nf^yta  y.  ButLwr,  6  Barb.  613;  Jfare  v.  Fart,  61  Mo. 
t(9;  EoAUy  y.  McCUnton,  33  Tex.  288;  Pollard  y.  Baldwin,  22  lowa^  328;  Dunlap 
y.  Cody,  31  Id.  260;  Carkton  y.  Bidsford,  13  Gray,  691;  PennywU  y.  Foote^ 
27  Ohio  8t  600;  Ba;Um  y.  PemiywU,  26  Ark.  144.  It  may  therefore  be  stated 
that  there  ia  no  doabt  npon  the  eabject  that  a  "defendant  sued  here  npoa  a 
judgment  reooyered  against  him  in  a  court  of  record  of  another  state^  in 
which  it  is  recited  that  he  was  senred  with  process,  or  appears  by  attorney 
may  controyert  such  recital  and  show  that  he  was  not  seryed  with  prooesa^ 
was  not  in  any  manner  brought  into  oonrt^  had  not  submitted  himself  to  ita 
jurisdiction,  or  appeared  therein  by  attorney  or  otherwise.  The  rule  is  the 
same  when,  instead  of  contradicting  a  mere  jurisdictional  recital,  the  defend- 
ant undertakes  to  show  that  the  return  of  seryice  indorsed  on  the  summons  is 
false:  *'  Freeman  on  Judgments,  sec.  663^  citing  Kingsbury  y.  Tnies^ra,  69 
Ala.  320;  People  v.  Dawell,  26  Mich.  247;  8.  0.,  12  Am.  B^.  260;  Bmoler  y. 
Husum,  30  Gratt.  266;  8.  0.,  32  Am.  Rep.  673;  Webster  y.  Hunier,  60  Iow% 
216;  Lovfe  y.  Lowe,  40  Id.  220;  and  see  also,  to  the  same  effect,  BedueY.  Bwt» 
neU,  69  Tex.  670;  Oraham  v.  Spencer,  14  Fed.  Rep.  603  (Mass.). 

Bffbct  on  Bona  Fidi  Pubghasbbs.— There  is  a  controyersy  among  the 
authorities  as  to  the  effect  produced  on  bona  Jute  purchasers  without  notioe 
under  a  judgment  obtained  through  the  unauthorised  appearance  of  an  attor- 
ney. Decisions  in  Iowa  declare  that  a  judgment  so  obtained  will  be  yacated 
in  equity,  though  such  yacation  destroys  the  ri^^ta  acquired  by  innocent 
third  parties  witiiout  notice:  Harehey  y.  Blo/cbmarr,  20  Iowa,  161-186;  Bry^ 
ant  y.  WilUame,  21  Id.  329.  Judge  DiUon  has  said,  when  treating  of  the 
subject  of  judgments  obtained  by  the  acts  of  unauthorised  attorneys:  "Sup- 
pose property  has  been  sold  under  it  to  third  persons,  for  yalue  and  without 
notice,  is  the  party  whose  property  has  been  sold  entitled,  as  to  them,  to 
have  the  judgment  treated  as  a  nullity  t  In  our  opinion,  he  is  thus  entitled, 
in  case  he  has  not  been  negligent,  and  can  clearly  establish  that  there  was  no 
notice  or  seryice,  and  that  the  attorney's  act  in  representing  him  was  wholly 
without  his  knowledge  and  totally  without  his  anthority: "  6  Am.  Law  R^., 
K.  S.,  896. 

The  yiews  aboye  expressed  are  in  accord  with  those  enunciated  by  the 
supreme  court  of  the  United  States  in  the  case  of  SheUon  y.  Tiffin,  6  How. 
163,  where  it  is  held  that  where  a  party  i>  &ot  amenable  to  the  jurisdiction 
of  ^e  court,  and  did  no  act  authorudng  the  judgment,  he  cannot  be  affdcted 
by  it,  or  any  proceedings  under  it:  "The  judgment  being  yoid  for  want  of 
jurisdiction  in  the  court,  no  right  passed  to  Samuel  Anderson,  the  purchaser, 
under  the  marshal's  sale:"  See  also  Freeman  on  Judgments,  sec.  609.  On 
the  other  hand,  the  supreme  court  of  Oalifomia  haye  commented  on  the  Iowa 
eases  cited  supra,  and  haye  said  relatiye  to  the  doctrine  there  laid  down:  "If 
an  unauthorized  appearance  by  an  attorney  for  a  non-resident  defendant, 
who  was  not  served  with  process,  can  be  afterwards  shown  to  inyalidate  the 
title  of  a  bonafidt  purchaser  without  notice  at  the  execution  sale,  it  stands^ 
so  far  as  I  am  aware,  as  a  solitary  exception  to  the  general  rule,  and  the  doo* 
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trine  ooglit  not  to  bo  ftvOiar  extended:  **  JStM  ▼.  £€MM^,  43  Chd.  64S-661| 
Bieia  ▼.  Oeddtm,  46  Id.  17.    To  thii eflbot,  eoo  Aigiamdr,  OarMr,  90K.  a 

m. 

The  recent  omendmoati  to  the  oonititatioii  of  the  United  Ststee  prrfiwring 
to  lecore  pereona  from  being  depcrred  of  fheir  jitoperty  withoat  due  prooew 
of  law  have,  in  tSed,  made  qiieetioiie  leleting  to  ftttacke  on  jndgmente  for 
want  of  juriadiction  a  federal  qiieation;  one  in  wbidi  the  opinion  of  the  ataie 
eoartB  may  be  btrooght  before  the  national  ooorti  for  review.  The  decriiiom 
of  the  national  oonrta  are  therefore  ooDchutre  on  the  state  ooiirt%  and  the 
latter  must  conform  to  them:  BeUker  t.  Chumber^  63  CbL  635.  Under  tfat 
deeiaioaa  of  the  national  ooorti,  ae  we  nnderstand  them»  a  judgment  may  bt 
attacked,  collaterally  or  otherwise^  for  want  of  juriediction. 

Wabrart  ov  AnoiUffKT  to  anthorice  the  appearance  of  defendant  by  at- 
toraey  not  mquiied:  Henek  ▼.  Todhmter^  16  Am.  Dea  300^  and  note  301; 
Ccrporatkm  ▼.  Lammm^  33  Id.  666^  and  note  662.  But  the  attom^  may  be 
required  by  the  court  to  ahow  hia  antfaority  to  repreoent  the  par^  lor  whom 
he  appear*:  TaO^  r.  SegtioUt,  31  Id.  737|  Kmtk  y.  WUtom,  35  U.  448^  and 
«ite448w 


BiDDLB   V.    GaGEL 
[S7  Ksw  HAMrmaa,  osl] 

Fabtial  Failubb  or  Oonsivaurum  is  a  good  defense  |>fvi  ^onfo  to  a 
larary  note,  where  the  amount  to  be  deducted  on  that  acooont  is 
to  be  ascertained  by  mere  computation.    But  it  is  otherwise  where  snoh 
smonnt  depends  upon  the  ascertainment  of  unliquidated  damages. 

Whxrx  SswrnDEV  Abtiglib  webb  Sold  for  a  certain  sum,  and  Ay*  of 
them  that  went  to  make  up  the  consideration  for  the  note  in  suit  wars 
sold  to  satisfy  an  attachment  existing  at  the  time  of  the  sale  and  when 
the  note  was  given:  Heldf  that  to  this  extent  the  consideration  for  the 
note  had  failed;  that  as  no  specific  value  had  been  fixed  to  the  artaoles 
at  the  time  of  tiie  purchase,  the  value  of  the  five  sold  was  a  matter  un- 
ligoidated,  and  a  itwovery  could  be  had  for  the  full  amount  d  the  notsi 

MAnxBfl  Addbbsbd  to  DnoBBrioH  of  Ldwbb  Ooubt,  and  passed  upon 
there^  cannot  be  reviewed  in  the  appellate  court. 

AssuifPsiT  on  a  promissory  note  for  one  thousand  two  hun- 
dred dollars  given  by  Oage  to  one  Hall,  and  by  him  indorsed 
to  Riddle.  Defendant  confessed  as  to  six  hundred  dollars, 
and  pleaded  the  general  issue  as  to  the  rest  Plaintiff  produced 
the  note  declared  upon,  and  its  signature  being  admitted,  he 
rested  his  case.  Defendant  then  offered  to  prove  that  the  note 
was  given  for  machinery  sold  to  defendant  by  Hall.  That  a 
portion  of  the  machinery  was  under  attachment  at  the  suit  of 
one  of  Hall's  creditors,  at  the  time  of  the  sale,  and  this  being 
known  to  both  parties.  Hall  promised  to  pay  off  the  attachment, 
but  failed  so  to  do,  and  that  the  machinery  was  sold  for  six 
hundred  and  five  dollars.  That  at  the  time  that  the  note  was 
made  it  was  indorsed  to  one  Clark,  as  collateral  security  to 
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him,  for  having  become  surety  on  a  note  to  plaintiff.  A  mem- 
orandimi  to  this  effect  being  made  at  the  time  at  the  bottom  or 
the  note,  and  signed  by  Hall  and  Clark,  or  by  Clark  alone. 
That  this  was  torn  off  without  defendant's  knowledge.  And 
that  plaintiff,  before  he  received  the  note,  came  to  defendant's 
attorney  and  inquired  about  the  note  and  the  responsibility  of 
defendant.  That  he  was  then  informed  of  the  facts  as  stated 
above,  and  that  defendant  would  not  pay  the  note  unless  obliged 
to  do  so.  These  facts,  together  with  those  stated  in  the  opinion^ 
were  admitted,  and  plaintiff  claimed  that  they  constituted  no 
defense  as  to  the  amount  not  confessed,  the  partial  failure  of 
consideration  being  for  an  amount  unliquidated.  The  court  so 
ruled,  and  directed  a  verdict  for  plaintiff  for  the  full  amount  of 
the  note.  Defendant  moved  to  set  the  verdict  aside,  and  for  a 
new  trial. 

Morrison  and  Stanley^  for  the  plaintiff. 

Clark  and  Smithy  and  0.  R.  Morrison^  for  the  defendant. 

By  Court,  Eastman,  J,  The  plaintiff,  having  taken  the  note 
after  it  was  dishonored,  stands  in  the  position  of  the  original 
payee,  and  if  the  proposed  defense  would  be  good  against  him^ 
it  would  be  also  good  against  the  plaintiff. 

The  question  then  is,  Did  the  {acta  stated  by  the  defendant, 
and  admitted  by  the  plaintiff  to  be  true,  form  a  valid  defense 
to  a  part  of  the  note? 

It  was  settled  in  Drew  v.  Towle^  27  N.  H.  412  [69  Am.  Deo. 
380],  that  a  partial  feilure  of  consideration  is  a  good  defense 
to  a  promissory  note,  where  the  amount  to  be  deducted  on  that 
accoimt  is  matter  to  be  ascertained  by  mere  computation,  but 
that  it  is  otherwise  where  such  amount  depends  upon  the  ascer* 
tainment  of  unliquidated  damages. 

Greenleaf  stated  the  rule  thus:  '^  If  the  consideration  has 
only  partially  failed,  and  the  deficiency  is  susceptible  of  defi- 
nite computation,  this  may  be  shown  in  defense,  pro  tanto. 
But  if  the  precise  amount  to  be  deducted  is  unliquidated,  thia 
cannot  be  shown  in  reduction  of  damages,  but  the  defendant 
must  resort  to  his  cross-action:"  2  Qreenl.  Ev.,  sec.  199. 

Other  authorities  may  be  cited  to  the  same  effect:  Ch.  Bills, 
71;  Story  on  Prom.  Notes,  sec.  187;  Bay  ley  on  Bills,  393;  1 
Saund.  PI.  &  Ev.  303,  804;  Haseltine  v.  GuUd,  11  N.  H.  890; 
2  Stark.  166;  Little  v.  Little^  18  Pick.  426;  Moggridge  v.  Jonee, 
14  East,  486. 

Five  of  the  articles  of  the  machinery  that  went  to  make  up* 
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the  consideration  of  the  note  in  suit  were  sold  to  satisfy  the 
attachment  existing  upon  the  machinery  at  the  time  of  the 
sale  to  the  defendant,  and  when  he  gave  the  note.  To  this 
extent  the  consideration  of  the  note  has  failed;  and  had  there 
been  any  specific  value  fixed  to  the  articles  when  the  defend* 
ant  pnrchased  them,  the  amoont  ooold  now  be  deducted  and 
allowed  in  this  suit.  But  the  value  was  not  fixed.  The  whole 
seventeen  articles  were  sold  for  one  thousand  two  hundred 
doUarSy  and  whether  these  five  were  worth  five  seventeenths 
of  that  sum,  or  one  hal^  or  one  third,  or  what  they  were  worth, 
is  a  matter  entirely  unliquidated;  and  upon  the  authorities 
cited,  the  ruling  bf  the  court  excluding  the  defense  was  cor* 
rect* 

The  sale  by  the  officer  on  the  execution  was  only  evidence  of 
the  value.  It  settled  nothing  that  would  govern  the  parties  to 
the  note.  Either  would  be  permitted  to  show  that  the  property 
was  of  a  different  value,  upon  a  cross-action  in  regard  to  it. 

The  motions  filed  by  the  defendant  for  a  continuance  and 
stay  of  proceedings  were  matters  addressed  to  the  discretion  of 
the  court  below,  and  having  been  passed  upon  in  that  court, 
oannot  be  reviewed  here:  WUheart  v.  LegrOj  88  N.  H.  177;  Fo$$ 
V.  Straffordj  26  Id.  78;  Sanford  Man.  Co.  v.  Wiggin^  14  Id.  441 
[40  Am.  Deo.  198];  /enKns  v.  Brawny  21  Wend.  464;  FeneUjf 
r.  Mahoney,  21  Pick.  212;  Clapp  v.  JJoiirHi,  16  Me.  846. 

Judgment  on  the  verdict 

FiBTLUi  FiJLDBS  ov  OuMBiPBaAnMi  !■  s  food  dfltete  pro  Umt^  to  sa 
ietion  on  a  pramiHOiy  noto^  whcro  tha  Mnwmt  to  bo  dadootod  b  men  inal* 
ter  of  compatetiaii,  bat  a  dium  for  nnoertilii  or  wnliqiiidiitod  doniagoi  omi 
nover  bo  naod  to  a  oet-off :  Dtw9  t.  TimiU^  60  Am.  Doe.  8S0^  and  noto  886w 
Ai  to  faflmo  of  oonsidantioii  of  noto  ao  a  dofonws  mo  Andft  r.  BtiiSy,  57  Id. 
207,  and  note;  Brtwer  t.  EanU^  41  Id.  687. 

UvonexAnr  DMSuaim  is  Snmnrs  Drngtm  ▼.  Owtikm^  SI  Am.  Doa  727,  aad 
noto  737. 

Daomoir  ov  Hixre  of  DnCHRKur  k  not  rofiaaUo  on  onrart  Smburp  t. 
Stewari,  68  Am.  Doa  264;  Wtum  r.  MeNubfft  43  Id.  68;  Mindy  ▼.  Flmimgt 
48  Id.  210,  and  noto  216. 
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Beown  v.  Beown. 

[87  New  HAKPiBima,  881] 
VmasMM  Ebhdsred  nr  FROcm>nio  vob  Divobci^  diimlwing  the  libel  tbere- 
f or  upon  a  hearing  of  the  merits,  is  a  bar  to  a  mbeeqiient  libel  for  tlia 
■ame  caiue  of  action  between  the  ■ame  partial. 

Libel  for  divorce.  The  libelee  objected  that  a  prior  libel 
been  filed  by  the  libelant  for  the  same  cause  of  action,  and 
after  a  hearing  upon  the  merits  was  dismissed.  The  record  in 
the  first  case  being  submitted  to  the  court,  it  appeared  on  com* 
parison  that  the  allegations  of  the  libel,  the  testimony,  and  the 
facts  proved  were  substantially  the  same.  Upon  this  showing, 
the  libel  was  ordered  dismissed. 

By  Court,  Bell,  J.  The  only  question  raised  in  this  case  is 
whether  the  imdoubted  principle  of  the  law,  that  a  judgment 
rendered  between  the  same  parties,  for  the  same  cause  of  action, 
upon  a  trial  of  the  merits,  before  a  court  of  competent  juris- 
diction, is  conclusive  between  them,  applies  to  the  case  of  a 
decree  rendered  in  a  proceeding  for  divorce. 

This  point  does  not  seem  to  us  open  to  any  doubt.  The 
jurisdiction  in  cases  of  divorce  a  vinculo  matrimonii  is  unknown 
to  the  common  law,  is  conferred  on  the  court  by  statute,  and  is 
exercised  in  modes  unknown  to  the  common  law;  still,  the 
principle  that  a  matter  once  decided  by  a  competent  tribunal 
binds  the  parties  conclusively  applies  equally  as  to  cases  at 
common  law.  The  operation  of  the  rule  is  in  no  way  limited 
by  the  character  of  the  tribunal  or  its  course  of  proceeding. 

The  case  which  perhaps  more  than  any  other  may  be  deemed 
the  leading  case  on  this  subject.  Duchess  of  Kingston's  Case, 
11  How.  St  Tr.  171,  S.  C,  2  Smith's  Lead.  Cas.  424,  was 
directly  upon  the  conclusive  effect  of  a  judgment  in  a  case  of 
jactitation  of  marriage  in  an  ecclesiastical  court  of  somewhat 
subordinate  jurisdiction;  and  yet  its  effect  as  a  judgment  be- 
tween parties  was  not  questioned.  The  question  was  upon  its 
effect  when  offered  in  evidence  collaterally,  upon  an  indictment 
for  bigamy  where  the  parties  were  necessarily  different.  The 
conclusiveness  of  such  decrees  is  considered,  discussed,  and 
distinctly  recognized  upon  an  examination  of  many  cases,  in 
2  Phill.  Ev.,  c.  1,  sec.  8;  and  2  Id.,  Cowen  &  Hill's  Notes,  57- 
88;  1  Greenl.  Ev.,  sees.  628,  etc.;  King  v.  Chasej  16  N.  H.  9 
[41  Am.  Dec.  676]. 

A  secondary  question  may  arise,  which  is,  whether  a  decree 
that  a  libel  for  divorce  be  diismissed  is  conclusive  against  iha 
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Dudntenflnoe  of  any  other  libel  fiarthe  same  cause.  And  the 
answer  to  this  question  must  depend  upon  the  point  whether 
such  a  decree,  according  to  our  practice,  is  necessarily  a  decree 
upon  the  merits.  There  are  here  usually  no  pleadings  in  the 
f»se  even  of  contested  libels.  If  objections  are  made  to  the 
libel  itself,  they  are  usually  taken  advantage  of  by  a  motion  to 
dismiss  the  libel.  80  if  the  libelant  is  negligent  in  proeecutr 
ing  his  suit,  the  remedy  is  by  a  motion  to  dismiss  for  want  of 
prosecution.  Such  motions  are  usually  shown  by  the  record; 
and  where  it  appeared  that  the  libel  was  dismissed  without  a 
final  hearing  upon  the  merits,  upon  such  motion  the  decree  of 
dismissal  would  have  the  effect  of  a  judgment  upon  a  motioD 
to  quash,  or  on  a  plea  in  abatement,  or  on  a  motion  for  a  noor 
suit,  and  would  have  no  effect  beyond  the  pending  suit. 

So  the  usual  course  of  a  party,  who  for  any  reason  desires  to 
abandon  the  further  prosecution  of  his  libel,  is  to  m€f^e  that  it 
may  be  dismissed,  which  is  usually  done  without  any  entry  of 
his  motion.  In  such  a  case,  the  entry  "  dismissed  "  is  undistin- 
goishable  from  the  same  entry  made  by  order  of  the  court  upon 
a  full  examination  of  the  evidence.  The  latter,  as  a  decision 
upon  the  merits,  is  final;  while  the  former,  as  a  mere  nol  pro$.f 
is  not  evidence:  2  Phill.  Ev.,  Cowen  &  Hill's  Notes,  120. 

To  avoid  the  bar  presumptively  arising  firom  such  a  decree, 
the  party  should  see  that  the  entry  of  his  motion  to  dismiss  be 
made  on  the  record,  or  that  the  entry  be  made  as  in  chancery 
cases,  ^*  without  prejudice  to  any  future  proceeding:''  1  Daniell'i 
Ch.  Pr.  841,  note- 

\Vhere  no  such  entry  is  made,  the  papers  on  file  will  usually 
show  whether  the  evidence  was  taken  and  finally  submitted  to 
the  court,  which  would  be  strong  evidence  that  the  hbel  was 
dismissed  on  its  merits.  If,  however,  nothing  appears,  the 
party  who  alleges  that  the  libel  was  dismissed  on  his  own 
motion,  or  for  any  formal  defect,  or  on  any  incidental  qi)f«tion, 
should  move  an  amendment  of  the  record  of  the  former  case^ 
80  that  the  facts  may  appear.  Such  motion  is  allowed  as  of 
course  upon  proper  notice  and  proof 

In  the  present  case,  it  sufficiently  appears  that  the  first  libel 
was  decided  upon  its  merits,  and  dismissed  for  defect  of  proot 
The  former  decree  is  therefore  a  bar  to  this  libel,  wluoh  is 
4bflraforo  dismissed. 
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Amoskeag  Bane  v.  Moobb. 

[87  Nbw  Haxpbribb,  689.] 

Af^iPiPUT"  SBrwxKN  Holder  and  Indobsxrs  ot  Pbomobosi  Notb  macU- 
before  maturity  thereof,  for  an  eztenaion  of  time  of  payment*  oonatitatea* 
A  waiver  on  the  part  of  the  indoraers  of  demand  and  notice*  ocnverts  their 
liability  into  an  abeolnte  gnaranty*  and  renders  them  liable  to  pay,  with. 
or  without  a  anbeeqnent  promise  or  demand  npon  the  maker,  at  any  time. 

Assumpsit.  Defendants  were  indoreers  of  a  promisaory  note- 
signed  by  certain  parties,  payable  to  defendants  or  order  in 
ninety  days,  with  interest,  and  indorsed,  "  waiving  notice."  It 
appeared  in  evidence  that  the  note  in  issue  was  discounted  by 
plaintiff  at  the  request  of  the  indorsers,  and  that  a  few  days  be- 
fore its  maturity,  through  an  agreement  between  the  parties,  the 
time  of  payment  was  extended  sixty  days;  that  no  demand 
was  made  upon  the  makers,  either  at  the  maturity  of  the  note 
or  at  the  expiration  of  the  time  extended.  Evidence  was  also 
offered  of  promises  made  by  defendants  to  pay  the  note,  subse- 
quent to  the  expiration  of  the  extended  time  of  payment. 
Plaintiff  had  a  verdict,  subject  to  the  opinion  of  this  court  as 
to  whether  the  evidence  in  relation  to  the  subsequent  promise 
V)  pay  the  note  was  material. 

8.  N.  BeUj  for  the  plaintiffs. 

Cro8$  and  Topliff,  for  the  defendants. 

By  Court,  Sawyeb,  J.  The  application  made  to  the  bank  by 
the  defendants,  a  few  days  before  the  maturity  of  the  note,  for 
an  extension  of  the  time  of  payment,  and  the  arrangement 
which  resulted,  giving  sixty  days  further  time,  furnished  suffi- 
cient ground  for  the  understanding  on  the  part  of  the  plaintiffs 
that  demand  of  payment  of  the  makers  at  the  maturity  of  the 
note  would  be  unnecessary.  They  must  be  supposed  to  have 
considered  that  it  would  be  an  idle  step  to  demand  payment  in 
order  to  charge  the  indorsers,  when  the  indorsers  themselves 
had  previously  made  an  arrangement  with  the  holders,  assented 
to  by  the  makers,  as  appears  from  their  payment  of  the  interest 
for  the  extended  time,  that  payment  should  not  then  be  made. 
The  omission  to  make  the  demand  is  consequently  to  be  at- 
tributed to  this  inference  of  the  indorsers,  and  they  cannot  be 
permitted  to  assume  the  ground  that  they  have  obtained  a  dis- 
charge from  their  liability  as  indorsers  by  reason  of  the  omission 
to  make  a  demand  which  their  own  proceedings  have  rendered 
idle,  and  therefore  unnecessary  to  be  made.    The  ground  upon 
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which  a  demand  of  the  maker  is  held  to  be  a  prereqtdflite  to  the 
liability  of  the  indorser  is,  that  it  is  to  be  presumed  that  the 
maker  has  provided  himself  with  funds  to  pay  the  note  upon 
presentment  at  maturity,  and  the  indorser  should  not  be  re- 
sorted to  for  payment  until  the  maker,  the  party  primarily  lia- 
ble, has  had  opportunity,  by  such  presentment,  to  apply  th€ 
funds  provided  for  that  purpose  in  satis£Etction  of  the  debt. 
But  where  the  parties  have  agreed  that  payment  shall  not  then 
be  made  by  the  maker,  the  occasion  for  presentment  is  removed. 
The  indorsers,  by  their  application  for  the  extension,  and  the 
agreement  which  followed,  have  furnished  the  holders  with  a 
valid  excuse  for  not  making  the  presentment    This  constitutes 
a  waiver  by  them  of  demand  and  notice,  precisely  as  if  they 
had  expressly  indorsed  with  such  waiver;  and  thereby  the  con- 
tingent character  of  their  liability  as  indorsers,  depending  upon 
the  demand  of  payment  upon  the  maker,  and  notice  of  non- 
payment, is  converted  into  one  of  an  absolute  character  as  of 
guarantors.     Their  liability  being  thus  fixed  and  absolute  at 
the  maturity  of  the  note,  by  reason  of  their  indorsement  and 
waiver  of  demand  and  notice,  the  fact  that  no  demand  was 
made  at  the  expiration  of  the  extended  time  is  immaterial, 
as  is  also  the  evidence  offered  in  relation  to  their  subsequent 
promise   to  pay.    The  indorsement  and  waiver  render  them 
liable  to  pay,  with  or  without  a  subsequent  promise,  and  with 
or  without  a  demand  upon  the  maker  at  any  time.    The  verdict 
may  well  be  sustained  upon  this  ground;  and  as  nothing  ap- 
pears in  the  case  tending  to  exonerate  them  finom  their  liability, 
as  indorsers  who  have  waived  demand  and  notice,  there  must 
be  judgment  on  the  verdict. 

Waivkb  ov  DmAUD  and  Nonci  by  asking  an  extension  of  time:  Lefing- 
well  ds  Pkrpcmt  y.  WhiU,  1  Am.  Deo.  97,  and  note  99,  coUecting  a  large  nnm- 
ber  of  anthoritiee,  among  them  the  principal  case.  See  also  Qnn^  t.  Vimmgy 
S9  Id.  770,  and  note  772;  Lory  y.  Yowng,  5S  Id.  332. 

Tb3B  fbihcipal  gasi  HAS  BXIH  oiTKD^  and  the  role  there  laid  down  has 
been  adopted  and  followed,  in  Airty  t.  Pwurmm^  TSl  Mo.  429;  Shddon  y.  J9br- 
tas  43  N.  Y.  99;  a  €.,  63  Barb.  27. 
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Ohbswell  u  Ghapmak. 

[88  Nsw  HAXnRtBB,  14] 

BSBHT  ov  WAT.^Upoir  DmaiON  or  DBcauasD  PnuKmr's  IBnjOM,  the  ocnn* 
mittee  appomted  by  the  probate  court  may,  where  neoeanty  or  conveii* 
ienoe  requiree  it^  give  to  one  ahare  a  ri^t  of  way  o^er  land  aangned  to 
the  other  shares. 

Died  Gbahtimo  Right  ov  Wat  bt  Refbexhob  to  Actual  Cohditiok  ov 
Pkopkrtt,  and  the  manner  in  which  it  was  naed  by  the  owner  at  the 
time,  is  valid;  and  proof  may  be  introduced  to  show  what  roads  and 
paaaes  were  in  use  at  the  time  of  the  oonveyanoe. 

ViuD  Right  ot  Wat  n  Pabbwatb  aftkb  PABrmoir  is  created  by  pro- 
bate coort  committee  who  asaign  to  one  ahare  the  "privilege  to  pass  and 
repaaa  to  and  from,  in  and  aronnd,  the  landa  aaaigned  to  the  other 
aharee,**  in  the  Qsaal  passways. 

RiGBT  or  Wat  nr  PAaawATs  avtbb  Pabtitiov  of  Dsckdxiit's  Estatb 
WILL  Bi  Ldotbd  to  sach  passways  as  were  in  ezistenoe  and  in  a  con- 
dition to  be  used  at  the  time  of  the  partition,  and  snch  as  were  marked 
on  the  ground  by  a  distinguishable  track,  or  otherwise  so  defined  as  to 
be  fixed  in  a  certain  course.  Such  a  ri^t  confers  no  authority  to  open 
passways  formerly  used,  but  discontinued  and  closed  at  the  time  of  the 
partition. 

PtiA,  Ann  PABTrnoK,  Allioiko  Right  or  Wat  bt  PBBBOBiPTioif  ot 
iBBumoiEiiT,  although  it  refers  to  the  immemorial  usage  of  former  pro- 
prietors, unless  it  contains  a  distinct  averment  that  the  passway  exinted 
and  was  in  use,  or  in  a  condition  to  be  used,  at  the  time  of  the  partition  ^ 
and  not  leavea  it  to  be  inferred  that  it  was  closed  and  disoontinueil  at 
that  time.  If  defendant  allege  that  it  was  necessary  for  him  to  remove 
fencea  or  other  obstruction  in  order  to  use  the  passway,  he  must  also 
allege  that  the  obstruction  was  placed  there  since  the  partition.  Plea  of 
usage  in  former  times  by  owners  of  the  whole  land  is  of  no  importauoe^ 
except  as  it  may  furnish  evidence  that  there  was  a  passway  at  the  timo 
of  the  partition. 

ADlOKIFrRATOR'S    DXED    GiVBS  COLOR  OF    TlTLI^  THOUGH  AmTKRIOB    PrO- 

GKXDIN08  BB  Ibrboulab,  and  establishes  the  grantee's  right  to  the  use 
and  enjoyment  of  the  land  as  against  third  persons  who  have  no  titie. 
Right  or  Wat  n  Appurtbnaiit  to  Lanb^  and  the  right  to  possession  and 
use  of  land  carries  with  it  the  right  to  use  the  way. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  on 
July  24,  1856.  The  following  facts  were  set  forth  in  defend- 
ant's plea:  That  defendant,  in  right  of  his  wife,  had  been,  and 
was  still,  seised  of  a  freehold  in  a  certain  piece  of  land  described 
m  the  plea;  that  one  Paul  Cheswell  died  seised  of  that  tracts 
and  of  the  plaintiff's  close,  leaving  the  plaintiff,  with  Hannah 
Cheswell  and  four  others,  his  heirs  at  law;  that  those  and  other 
tracts  of  land  constituted  Cheswell's  real  estate,  and  his  homo- 
stead  £Eurm;  that  on  January  29,  1849,  a  committee  was  ap- 
pointed by  the  judge  of  probate  to  make  partition  of  Paul 
Cheswell's  real  estate  among  his  heirs  at  law,  and  the  commit- 
tee,  on  April  24, 1849,  made  partition,  and  assigned  to  Hanaab 
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Cheewell  fhe  tract  of  which  the  defendant  was  aeiaed  in  right 
of  hiB  wife,  ^^  together  with  the  privilege  to  pass  and  repass  to 
and  from,  in  and  around,  all  of  said  premises,  heing  the  said 
estate  of  the  said  Paid  Cheewell,  in  the  nsual  passways  toy 
over,  and  across  the  same;"  that  long  before  the  time  in  the 
plaintifiTs  declaration  mentioned,  said  Paid  Cheewell,  in  his 
life-time,  and  all  other  occupiers  of  the  said  estate  of  Paul 
Cheewell,  for  the  time  being,  did  use  and  enjoy,  from  timo 
whereof  etc.,  "a  certain  passway  through  and  over  said  estate"' 
(here  follows  a  description  of  said  passway);  that  the  report  of 
the  committee  was  accepted,  and  the  partition  established  in 
September,  1854;  that  Hannah  Cheewell  having  died,  her  ad* 
ministrator,  by  license  from  the  judge  of  probate,  on  April  8, 
1856,  conveyed  the  tract  of  land  assigned  to  her  in  the  parti* 
tion  of  her  father's  estate  to  Nancy  Chapman,  then  and  still 
the  wife  of  the  defendant,  with  all  the  privileges,  etc.,  which 
Hannah  Cheswell  had  as  appurtenant  to  the  land;  and  that 
defendant,  having  entered  under  said  deed,  and  being  in  occu- 
pation in  right  of  his  wife,  and  having  occasion  to  use  the  said 
passway  for  the  convenient  occupation  of  his  said  land,  entered 
into  the  plaintiff's  close,  and  with  his  horse  and  carriage  passed 
and  repassed  to  and  from  his  land,  through  and  over  the  plain- 
tiff's close  in  the  said  passway,  etc.,  which  vas  the  same  tres- 
pass, etc.  The  questions  in  the  case  arose  on  general  demurrer 
to  this  plea. 

SmaUj  for  the  plaintiff. 

Chrwtie  and  Kingmanj  for  the  defendant. 

By  Court,  Perley,  C.  J.  The  plaintiff  takes  the  position 
that  on  partition  of  a  deceased  person's  real  estate  by  proceed- 
higs  in  the  probate  court,  the  court  have  no  jurisdiction  to  cre- 
ate and  annex  to  one  share  a  right  of  way  over  land  assigned 
to  the  other  shares.  The  statute  provides  that  the  judge  of 
probate  ''  may  cause  the  dower  and  share  of  the  widow,  and 
the  shares  of  any  or  all  the  heirs  or  devisees  in  the  real  estate 
of  any  person  deceased,  or  any  part  of  it,  and  in  the  widow's 
dower  after  it  shall  have  reverted,  to  be  divided  and  assigned 
to  them  in  severalty."  No  express  authority  is  given  to  creat« 
and  assign  to  any  separate  share  a  right  of  way  or  other  ease- 
ment in  the  remaining  land;  and  no  court  in  this  state  ha» 
express  authority  by  statute  upon  proceedings  in  partition  to 
give  any  such  right  General  authority  is  given  to  make  par- 
tition in  some  cases  upon  application  to  the  probate  court,  in 
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others  to  the  sopreme  oourt^  and  if  the  power  exists  an  jrwhero 
upon  partition  under  the  statutes  to  give  a  right  of  way,  such 
as  is  set  up  in  this  plea,  we  can  see  no  reason  why  it  does  not 
belong  to  the  probate  court  upon  division  of  a  deceased  per^ 
con's  estate. 

The  beneficial  and  convenient  partition  of  real  estate  will 
often  require  that  a  right  of  way,  or  some  other  privilege  or 
easement,  should  be  given  to  one  share  in  the  parts  assigned 
to  other  shares.  This  will  be  likely  to  happen  most  frequently 
in  the  assignment  of  dower;  but  dower  is  assigned  by  the 
judge  of  probate  under  the  same  general  grant  of  authority 
which  empowers  him  to  make  partition  among  heirs  and 
devisees,  and  if  such  a  right  may  be  annexed  to  land  assigned 
for  dower,  it  undoubtedly  may  be  to  the  share  of  an  heir  or 
devisee. 

The  authority  to  give  such  rights  and  privileges,  especially 
to  land  assigned  for  dower,  is  believed  to  have  been  long  and 
generally  exercised  by  courts  of  probate  in  this  state;  and  we 
think  the  authority  is  necessarily  implied  in  the  grant  of  juris- 
diction to  make  partition  and  division  of  estates;  because,  in 
numerous  cases,  a  judicious  and  convenient  partition  could 
not  be  made  without  it.  In  other  jurisdictions,  the  power  to 
create  such  rights  and  privileges,  on  partition  by  legal  proceed- 
ings, has  been  often  recognized:  Hoffman  v.  Savage^  15  Mass. 
130;  Davenport  v.  Lamson^  21  Pick.  72;  Symmes  v.  DreWj  Id. 
278;  Chandler  v.  Ooodridgey  28  Me.  78;  White  v.  8U>ry,  2  Hill 
<N.  Y.),  549;  Pemam  Y.Wead,  2  Mass.  203  [3  Am.  Dec.  43]; 
EtLSseU  V.  Jacksony  2  Pick.  574.  We  are  therefore  of  opinion 
that  the  probate  court,  upon  division  of  a  deceased  person's 
€8tate,  may,  in  a  case  where  necessity  or  convenience  requires 
it,  give  to  one  share  a  right  of  way  over  land  assigned  to  the 
other  shares. 

The  committee,  in  this  case,  undertook  to  give  the  share 
assigned  to  Hannah  Cheswell  "the  privilege  to  pass  and  repass 
to  and  from,  in  and  around,  all  the  said  premises,  being  the 
said  estate  of  said  Paul  Cheswell,  in  the  usual  passways,  to, 
over,  and  across  the  same."  The  terms  used  are  somewhat 
loose  and  indefinite.  It  would  doubtless  have  been  better,  and 
might  have  prevented  the  present  dispute  between  these  par- 
ties, if  the  committee  had  fixed  and  limited  the  right  more 
clearly  and  distinctly.  It  would  not,  however,  seem  to  be  any 
legal  objection  to  the  grant  of  such  a  right  by  a  conveyance, 
that  it  is  described  by  reference  to  the  actual  condition  of  the 
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{xroperty,  and  the  maDner  in  which  it  was  nsed  by  the  owner 
at  the  time.  Proof  may,  in  such  case,  be  introduced  to  show 
what  roads  and  passes  were' in  use  at  the  time  of  the  couyey- 
ance:  Atkins  y.  Bordman,  2  Met.  462  [87  Am.  Dec.  100]; 
Salubury  v.  Andrews^  19  Pick.  258.  In  Davenport  y.  Lamsonf 
21  Id.  72,  by  the  report  of  a  committee  appointed  to  make  par- 
tition in  the  probate  court,  ''each  partitioner  was  to  haye  the 
priyilege  of  passing  and  repassing  across  each  other's  shares, 
as  before  the  diyision;"  and  it  appears  to  haye  been  taken  for 
granted  that  the  priyilege  described  in  those  terms  was  legal 
and  yalid;  and  we  are  of  opinion  that  a  yalid  right  of  way  was 
in  the  present  case  created  and  annexed  to  the  shaxe  of  Han- 
nah Cheswell,  by  the  partition  in  the  probate  court 

But  .we  think  that  the  right  must,  in  construction,  be  limited 
to  such  pa8swa}rs  as  were  in  existence  and  in  use,  or  in  a  con- 
dition to  be  used,  at  the  time  of  the  partition,  and  such  as  were 
marked  on  the  ground  by  a  distinguishable  track,  or  otherwise, 
€0  defined  as  to  be  fixed  in  a  certain  course.  If,  under  this 
partition,  the  claim  were  set  up  to  go  back  and  inquire  what 
passways  had  been  used  by  the  owner  in  former  times,  and  to 
insist  on  going  oyer  the  land  whereyer  it  had  been  usual  for 
him  to  go,  though  no  such  passways  were  in  use  at  the  time 
of  the  partition,  the  claim  would  be  likely  to  raise  questions 
of  fact  difiScult  to  settle  by  proof,  and,  if  admitted,  the  claim 
might  be  extremely  inconyenient  and  injurious  to  the  owner 
of  the  land.  We  cannot  think  that  the  intention  was  to  giye 
a  right  of  a  character  so  uncertain  and  unreasonable. 

It  is  to  be  obseryed  that  the  right  giyen  in  the  terms  of  the 
report  is  not  the  passways  themselyes,  but  the  priyilege  to 
pass  and  repass  in  the  usual  passways.  The  term  ''passways" 
is  eyidently  used  to  fix  and  limit  the  place  and  line  in  which 
the  priyilege  of  passing  and  repassing  is  to  be  exercised;  and 
to  constitute  a  passway,  within  the  meaning  of  the  report,  there 
must  haye  been  something  on  the  ground  at  the  time  of  the 
partition  to  fix  the  route  with  reasonable  certainty  in  one 
course  and  track.  No  right,  we  think,  is  giyen  to  go  oyer  the 
land  whereyer  the  owner  in  former  times  had  been  accustomed 
to  go  in  different  directions,  as  the  shifting  use  and  cultiyation 
of  the  land  might  make  it  conyenient  for  him;  no  right  to 
open  x)assways  formerly  used,  but  discontinued  and  closed  at 
the  time  of  the  i>artition. 

It  would  haye  been,  perhaps,  sufficient,  if  the  plea,  after  stat- 
ing the  proceedings  in  the  probate  court,  had  alleged  generally 
Ax.  DtfCL  yoL.  Lxxy-ii  * 
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that  at  thd  time  of  the  partition  there  was,  and  long  before  had 
been,  a  usual  passway,  leading  from  the  land  assigned  to 
Hannah  Cheswell  over  the  land  of  the  plaintiff,  as  is  the  com* 
mon  form  of  pleading  a  right  of  way  claimed  by  prescription:. 
2  Ch.  PI.  576.  In  that  case,  if  issue  were  taken  on  the  plea,, 
it  would  be  left  for  the  evidence  to  show  on  trial  whether  there- 
was  a  passway  within  the  term  as  used  in  the  report  of  the- 
committee.  The  court  would  then  be  called  on  at  the  trial  ta 
give  the  rule  of  law  which  governed  the  question,  as  it  wa» 
raised  on  the  evidence,  which  would  be  safer  than  an  attempt 
to  anticipate  the  facts  and  lay  down  a  particular  rule  in  ad- 
vance. The  defendant  has  in  this  instance  undertaken  in  hi» 
plea  to  state  fSsu^ts  which  would  constitute  such  a  passway  as 
he  is  entitled  to  under  the  partition;  and  we  think  he  has 
failed  to  do  it. 

The  plea  describes  the  right  as  if  it  were  claimed  by  pre* 
scription,  and  refers  to  the  immemorial  usage  of  former  pro* 
prietors.  But  here  could  be  no  prescriptive  right;  no  adverse 
claim  of  a  right  in  land  of  another.  The  right  had  no  exist- 
ence until  it  was  created  by  the  partition.  The  usage  in 
former  times,  by  former  owners  of  the  whole  land,  is  of  no  im» 
portance  except  as  it  may  furnish  evidence  that  there  was  a 
passway  at  the  time  of  partition.  The  plea  contains  no  gen- 
eral allegation  that  there  was  a  passway  in  use,  or  in  a  condi- 
tion to  be  used,  at  the  time  of  the  partition;  nor  does  it  set 
out  any  monuments  or  marks  on  the  ground  to  show  that 
there  was  a  passway  established  in  the  course  where  the  de- 
fendant entered  and  passed.  We  cannot  know,  as  matter  of 
fact  on  this  demurrer,  what  the  real  dispute  is  between  these^ 
parties;  but  the  plea  alleges  that  it  was  necessary  for  the  de- 
fendant to  remove  a  fence  in  order  to  use  the  passway,  and 
does  not  allege  that  the  fence  was  placed  there  since  the  par- 
tition. This,  with  the  statement  of  immemorial  usage  by 
former  proprietors,  and  the  want  of  any  distinct  averment  that 
the  passway  was  in  existence  at  the  time  of  the  partition, 
leads  to  the  suspicion  that  a  question  may  have  arisen  as  to 
the  right  of  opening  and  using  a  passway  which  was  discon- 
tinued and  closed  at  the  time  of  the  partition.  We  think  that 
the  defendant  has  no  such  right,  and  that  his  plea  should  con- 
tain a  distinct  averment  that  the  passway  existed  and  was  in 
use,  or  in  a  condition  to  be  used,  and  not  leave  it  to  be  inferred 
that  it  was  closed  and  discontinued  at  the  time  of  the  par^ 
tition;  and  for  this  cause  the  plea  is  insufficient 
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The  objection  to  the  administrator'B  sale  cannot  prefvaiL 
The  plaintiff,  having  no  title  to  the  defendant's  land,  ia  not  in 
a  situation  to  make  the  objection;  for  the  deed  of  the  admin- 
istrator, thongh  the  antecedent  proceedings  may  have  been 
irregular,  gave  color  of  title;  aud  the  plea  alleges  that  the 
defendant  entered  and  was  in  possession  under  the  deed.  This 
is  sufficient  to  establish  his  right  against  third  persons  who 
have  no  title.  The  right  of  way  is  appurtenant  to  the  land, 
and  his  right  to  the  possession  and  use  of  the  land  carries  with 
it  the  right  to  use  the  way. 

Demurrer  allowed.  ^___^ 

RiGBT  OF  Wat  is  hot  Ihotoimt  to  Oramt,  iinleH  there  be  aa  eotiiit 

neoenty,  and  not  a  mere  inconveiuenoe:  Serexn  ▼.  Oregorkf  64  Am.  Dea 
747,  and  note  749,  collecting  the  cases  showing  when  a  way  by  neoesstty  wiQ 
be  created  by  implication:  See  also  Brigham  v.  Smith,  Id.  70»  and  note  77,  in 
which  it  is  said  that  a  way  of  necessity  apportenant  to  land  passes  with  a 
grant  of  the  land.  As  to  what  easements  will  pass  as  incident  to  land  coo* 
▼eyed,  see  Morffon  ▼.  Mamm^  55  Id.  464,  and  cases  cited  in  note  thereto  47S» 
The  subject  of  easement  of  way  is  discussed,  and  many  authorities  cited,  in 
the  note  to  Elliott  ▼.  RheU,  57  Id.  766.  Perpetual  right  of  way  is  a  subject 
of  grant,  and  not  of  license,  and  can  be  conveyed  at  law  only  by  deed  or  pre* 
scription:  Forter  ▼.  Broumtng,  67  Id.  605. 

Thk  principal  casb  was  orsd  in  ChuweU  ▼.  Chapman^  42  N.  H.  52; 
where  the  court  said  that  the  instructions  to  the  jury  which  were  objected  te 
were  so  nearly  in  the  words  of  the  opinion  pronounced  in  the  principal  case^ 
end  in  the  wwds  of  the  pleadings,  that  they  saw  no  reason  to  change  them* 
It  was  also  cited  in  Ccayenlar  ▼.  Datum,  5S  Id.  616,  to  the  point  that  althon^ 
an  administnitor's  conveyance  be  made  without  license^  yet  if  the  M/iminy 
taitor  be  in  possession,  his  deed  will  give  color  of  title,  and  is  soffioient  te 
frtahlish  the  grantee's  right  against  all  who  have  no  title. 
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[88  Kbw  Hajcfshxbs,  127.] 

(hn  TwMJkJn  nr  Oommon  CAinror,  ab  aoaivst  his  GomrAim^  CovTsr  part 

of  the  common  property  in  severalty  by  metes  and  bounds,  or  even  aa 

undivided  share  of  such  part. 

Lbvt  upon  Co-TCNAirr's  tmMMgr  nr  Past  op  Lakd  Held  nr  CSommon  n 

Void  as  against  thd  other  co-tenants. 
Tknaxt  in  ComfON  cannot  bt  Will  Devisb  ho  Interbstt  in  specifio 
parts  of  the  common  property  so  as  to  prejudice  his  co-tenants. 

DkVSB   OB   CONYETANCB   OP   GbAHTOB's    InTBRBST   IN    SbVBRAL    PaRTS    OP 

Common  Pbopebtt  is  Valid  between  the  devisees  or  grantees,  thongh 
it  is  inoperative  as  to  the  other  co-tenants. 
Pabtibs  to  Bill  pob  PARTixiON.—If  owner  of  undivided  interest  in  real 
estate  devise  his  interest  in  part  of  the  land  to  one  and  in  another  part 
to  another,  both  devisees-are  proper  parties  to  a  biU  for  partition. 
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^lOSTOAGKn  AXE  HOT  GkMXRALLT  NbCESSAKY  PaRTIMI  TO  BOL  fOB  PaHTX- 

noir;  bat  it  is  proper  to  join  them  where  their  interests  may  be  impaired. 
Thus  where  a  tenant  in  common  grants  or  devises  his  interest  in  specifio 
parts  of  the  common  property,  a  mortgagee  of  the  interest  of  one  of  sncb 
grantees  or  devises  may  be  properly  made  a  party  to  a  bill  for  partition; 
because  his  whole  security  is  liable  to  be  destroyed  by  an  assignment  ai 
the  mortgaged  part  to  the  other  co-tenant. 
:lf  Condition  of  MoRraAGB  is  to  Indbmnift  MoBTOAaM  against  Sof- 
POBT  OP  Third  Person,  it  is  a  sufficient  breach  that  the  mortgagee  mm 
compelled  to  pay  for  such  support  for  a  part  of  the  time. 
CtoNDmoNs  Which  Inure  to  Defeat  Estate  are  Construed  Stricxlt. 
Forfeitures  are  not  Favored  in  Equity. 

Fartt  Who  Claims  Title  Derived  from  Non-ferformanob  of  Cohdz- 
tions  Subsequent  is  Bound  to  Show  his  title  complete  and  perfect 
Ko  presumptions  will  ordinarily  be  made  in  his  favor;  and  if  he  has  de- 
feated or  prevented  the  performance  by  any  act  or  omission  of  his  own, 
he  must  fail.  He  must  therefore  show  that  he  has  done  all  that  he  is 
bound  to  do,  to  entitle  himself  to  the  performance  of  the  condition. 
One  Bound  to  Perform  Condition  must  Do  It  at  his  Peril,  as  a  gen* 

eral  rule,  and  the  other  party  is  not  bound  to  do  anything. 
Condition  is  not  Broken  if  by  its  terms  it  is  made  the  duty  of  the  other 
party  to  do  any  act  before  the  condition  is  to  be  performed;  such  as  to 
give  notice  of  any  fact,  or  to  make  a  demand,  etc,  and  he  hSla  to  do  it. 
In  Pleading  Breach  of  Condition,  wherb  Partt  hot  Making  Suob 
Condition  is  Bound  to  Do  Ant  Act  before  the  condition  is  to  be  per- 
formed, he  must  aver  the  performance  of  such  act,  with  the  time,  plaoe^ 
etc,  when  these  are  material,  or  his  title  will  be  deficient. 
Law  will  Sometimes  Implt  Certain  Things  to  be  Done  bbforb  Condi- 
tion IS  Broken,  where  there  is  nothing  in  the  terms  of  the  condition 
which  requires  the  party  who  claims  the  benefit  of  it  to  do  anything; 
because  it  would  otherwise  be  out  of  the  power  of  the  other  party  to  per- 
form it.    This  implication  arises  from  the  nature  of  the  contract  itself; 
and  in  such  cases  the  effect  of  a  neglect  to  do  anything  thus  implied  is 
the  same  as  if  it  was  expressed. 
Acr  Implied  must  be  Done,  and  its  Performance  Alleged  and  Prowd^ 
or  the  party  claiming  the  benefit  of  a  condition  can  take  no  advantage  of 
its  supposed  breach. 
Law  Implies  that  Notice  will  be  Given  where  Condition  Defends  on 
Act  of  Pebson  Claiming  its  Benefit,  of  every  material  circumstance 
connected  with  it  which  is  within  his  peculiar  and  personal  knowledge, 
or  which  depends  on  his  choice,  and  where  the  other  party  has  no  means, 
or  no  reasonable  means;  of  arriving  at  that  knowledge  except  from  the 
party  himself. 
Law  Does  not  Implt  that  Notigb  will  bb  Given  where  Condition  Db- 
PENDS  on  Act  of  Third  Person;-  and  the  party  who  is  bound  to  perform 
is  boimd  to  take  notice  of  such  act. 
No  Notice  is  Required  to  be  Given  or  Averred  whkbb  Performangb 
OF  Condition  Depends  on  anything  to  be  done  by  the  party  entitled  to 
the  performance  to  or  with  any  third  person  who  is  distinctly  named  or 
designated,  or  by  any  such  third  person  to  or  with  him,  though  it  is  ap- 
parent that  what  is  done  is  more  properly  and  particularly  within  the 
knowledge  of  the  party  entitied  to  the  performanoe;  becMise  the  ons 
bound  to  perform  may  obtain  knowledge  of  it  otherwiia  thaa  hem.  hiak^ 
and  he  is  bound  to  take  notice  of  it  at  his  periL 
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Ko  KoxiCB  2rKED  BB  AuuKXD  THAT  MoBraion^  in  ft  mottff^  coaditioiM^ 
to  indemnify  the  mortgagee  ftgainsfc  the  nipport  of  ft  third  pereoo,  hM 
been  compelled  to  pay,  becaoBe  the  other  party  has  the  meana  of  knowinf 
whether  he  haa  paid  or  made  proriaion  for  the  anpport  of  anch  peraoa 
independently  of  the  mortgagee. 

Whekkvmb,  "Actual  Rbquebt"  n  Nhskabt  to  n  Scatbh  QvebMi 
Atxbmbht  "tbodoh  oftkn  Rbquxstsd"  ia  not  anffident^  Soch  re- 
q[aeat^  if  wwrnitial  to  the  breads  ia  eo  also  aa  to  the  ri^^t  of  actioD;  and 
it  moat  therefore  be  ■pedaUy  alleged  whenerer  anch  reqiieat  ia,  eitlicr  by 
the  terme  or  natore  of  the  contract^  the  condition  of  the  liability. 

FaxTT  MUST  BjEgxTSR  PXRfORiCAiioB  OT  Ocunxmov  iHioe  it  in  any  way  de- 
pends on  the  pleaaure  of  the  party  boond  in  what  maonar  or  at  what 
time  n  thing  ahall  be  done,  or  whether  it  ahall  be  done  at  alL 

BrwoAJL  BMquwsn  to  Pkbvobm  Exfbim  CoaDtnov  m  VnautmAMYt  nao 
it  ia  ao  eipreaaed  in  the  contract. 


Bill  filed  by  the  oomplaiiiant,  Daniel  Whitton,  and  in 
it  was  alleged  that  Jesse  Whitton,  his  father,  then  deceased, 
was  seised  in  fee  of  one  undivided  half  of  a  &nn  in  Wolf- 
borough,  bounded,  etc.,  in  common  with  his  other  son,  Jesse 
Whitton,  jun.,  then  deceased,  who  was  seised  of  the  other  half 
thereof  in  fee;  that  Jesse  and  Jesse,  jun.,  occupied  the  same  as 
tenants  in  common  until  the  death  of  Jesse,  jun.,  December  9, 
1854;  that  Jesse  Whitton,  jun.,  devised  to  his  son,  Joseph  J. 
Whitton,  his  part  of  a  certain  field  in  the  north-west  comer  of 
said  farm,  contaming  three  acres,  and  the  remainder  of  his  part 
of  said  farm  to  his  son,  Henry  A.  Whitton;  that  Jesse  Whit- 
ton, on  December  16, 1854,  conveyed  to  the  complainant  his 
undivided  half  of  said  farm,  and  took  from  him  a  bond  con- 
ditioned for  his  support  and  maintenance  during  life;  that  on 
the  same  day  the  complainant  conveyed  to  Henry  A.  Whitton 
the  same  premises  by  a  deed  with  a  condition  as  follows:  *'  Pro- 
vided said  Henry  A.  shall  in  all  things  indenmify  and  save 
harmless  me  and  my  heirs,  etc.,  for  the  support  of  my  father, 
Jesse  Whitton,  agreeably  to  a  bond  signed  by  me  this  day,  then 
this  deed  to  be  valid,  otherwise  void;"  that  on  April  7,  1855, 
Henry  A.  conveyed  by  mortgage  deed  all  bis  part  of  the  farm 
to  Thomas  L.  Whitton;  that  Henry  A.  had  failed  to  perform 
the  conditions  of  the  complainant's  deed  to  him;  that  he  had 
not  indemnified  and  saved  complainant  harmless  for  the  sup- 
port of  said  Jesse  Whitton;  but  that  complainant  himself  had 
been  compelled  to  pay,  and  was  holden  to  pay,  for  such  support 
and  maintenance  from  September  4, 1855,  until  the  death  of 
said  Jesse  Whitton,  on  October  17, 1857,  the  sum  of  six  hundred 
dollars.    The  bill  further  alleged  that  said  Henry  A.,  though 
requested,  had  not  paid  the  complainant  said  sum,  or  any  part 
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of  ity  bat  refused  so  to  do;  that  the  condition  of  said  bond  waa 
broken,  and  the  deed  rendered  void;  and  that  before  filing  this 
bill  he  publicly  entered  upon  said  premises  for  breach  of  said 
condition,  and  was  seised  of  one  undivided  half  of  said  farm  in 
common  with  said  Henry  A.  and  Joseph  J.,  as  devisees  of 
Joseph  Whitton,  jun.  Further,  that  the  enjoyment  of  the 
premises  in  common  was  liable  to  difficulties;  that  complain- 
ant had  applied  to  said  Henry  A.  and  Joseph  R.,  and  requested 
them  to  join  him  in  making  a  fair  and  equal  partition,  etc., 
but  that  they  refused,  etc.  The  bill  prayed  subpoenas  to  Henry 
A.,  Joseph  J.,  and  Thomas  L.;  and  that  a  commission  might 
issue  to  divide  said  premises  into  two  equal  parts;  one  of  them 
to  be  assigned  to  the  complainant,  the  other  to. Henry  A.  and 
Joseph  J.,  according  to  their  interests,  etc.  The  defendants 
jointly  and  severally  demurred,  for  cause  that  the  bill,  if  true, 
which  was  not  admitted,  did  not  contain  any  matter  whereon 
the  court  could  ground  a  decreCi  or  give  the  complainant  any 
relief. 

Z.  BacheldeVy  for  the  defendants. 

.  Charles  F.  HUlj  for  the  plaintiff. 

By  Court,  Bell^  J.  One  tenant  in  common  cannot,  as  against 
his  co-tenants,  convey  a  part  of  the  common  property  in  sever- 
alty by  metes  and  bounds,  or  even  an  undivided  share  of  such 
part:  Jeffera  v.  Radcliffe^  10  N.  H.  246;  Oreat  Falls  Co.  v.TTora- 
tevj  15  Id.  449.  And  a  levy  upon  the  co-tenant's  interest  in  a 
part  of  the  land  held  in  common  would  be  equally  void  against 
the  other  co-tenants:  Peabody  v.  Minot,  24  Pick.  332;  Blossom 
V.  Brightman^  21  Id.  284;  Smith  v.  Benson,  9  Vt.  140  [31  Am. 
Dec.  614];  Starr  v.  Leavitt,  2  Conn.  243  [7  Am.  Dec.  268];  Hin- 
man  v.  Leavenworth,  Id.  244,  and  note;  Thompson  v.  Barber, 
12  N.  H.  563.  The  reason  is  obvious.  His  title  is  to  an  un- 
divided share  of  the  whole;  and  he  is  not  authorized  to  carve 
out  his  own  part,  nor  to  convey  in  such  a  manner  as  to  compel 
his  co-tenants  to  take  their  shares  in  several  distinct  parcels, 
such  as  he  may  please:  Great  Falls  Co.  v.  Worster,  15  Id.  449; 
and  his  grantee  can  have  no  greater  rights  in  this  respect  than 
himself.  Upon  the  same  principle,  the  tenant  in  common  can- 
not, by  his  will,  devise  his  interest  in  specific  parts  of  the  com- 
mon property,  so  as  to  prejudice  his  co-tenants.  So  far  as  it 
may  impair  their  rights,  a  devise  as  well  as  a  deed  must  be  in- 
operative and  voidable.  It  does  not  lollow,  however,  £rom  this 
principle,  that  the  grantee  or  devisee  may  not  be  properly  a 
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party  to  a  bill  or  x>etitio]i  for  partition.  Deyisees  generallj, 
and  grantees  sometimes,  may  claim  mider  the  same  title,  or  a 
title  of  the  same  date;  and  as  in  such  case  neither  has  priority, 
it  is  impossible  to  say  which  should  not  be  a  party,  if  cither 
should  be  rejected.  In  this  case,  Joseph  J.  Whitton  and  Henry 
A.  Whitton  are  devisees  in  the  same  will;  each  is  a  devisee  of 
a  specific  jmrt  of  the  common  property — Joseph  of  three  acres, 
and  Henry  of  the  residue.  If  either  should  not  be  a  party, 
then  neither  should  he,  and  as  they  together  have  the  wholey 
no  partition  could  be  had  against  any  one.  But  though  the 
deed  or  devise  in  such  case  is  inoperative  and  void  so  fiur  as  it 
impairs  the  right  of  the  co-tenant,  yet  as  against  him  and  others, 
for  all  other  purposes,  such  grant  or  devise  is  valid,  and  the 
grantee  or  devisee  is  to  be  regarded  as  owner.  He  has  an  in- 
terest in  the  question  whether  the  property  shall  be  divided, 
and  if  so,  in  what  manner,  precisely  so  much  greater  than  an 
ordinary  tenant  in  common,  as  he  is  liable  to  have  his  entire 
interest  assigned  to  another  in  the  partition,  and  his  whole 
estate  defeated,  without  redress  or  compensation.  It  seemSy 
therefore,  clear  that  Joseph  J.  Whitton  was  properly  made  a 
party  defendant  to  the  bill. 

It  is  by  no  means  clear  that  Thomas  L.  Whitton  is  not  prop- 
erly made  a  defendant.  It  has  been  held  elsewhere  that  a 
mortgagee  is  not  a  necessary  party  to  a  bill  for  partition:  1  Ch. 
Eq.  Dig.,  Est.,  vii.,  3;  Id.,  PL,  v.,  16;  Whitney  v.  McKinney^  7 
Johns.  Ch.  146;  and  in  New  York  that  judgment  creditors  are 
not  necessary  or  proper  parties  in  a  partition:  Sebring  v.  Mer- 
^reau,  1  Hopk.  510;  and  the  same  doctrine  has  been  extended 
there  to  mortgages  and  other  incumbrances  upon  an  undivided 
interest:  S.  C,  9  Cow.  344;  Harwood  v.  Kirby,  1  Paige,  470. 
Here  the  mortgagee  has  a  direct  interest,  since  the  partition 
may  seriously  affect  or  impair  his  security.  If  his  mortgage 
were  of  the  three  acres  of  Joseph  J.  alone,  it  will  be  seen  that 
the  whole  of  that  parcel  might  be  assigned  as  part  of  the  com- 
plainant's share,  and  thus  the  mortgagee's  security  might  be 
wholly  extinguished.  We  think  the  rule  cannot  be  well  ex- 
tended further  than  that  mortgagees  are  not  generally  necessary 
parties  to  a  partition,  but  that  they  may  be  joined  where  their 
interests  may  be  impaired:  1  Daniell's  Ch.  Pr.  327;  and  Swdn 
V.  SwaUj  8  Price,  518,  there  cited.  It  may  well  be  doubted  if 
a  mortgagee  would  be  bound  by  a  partition  in  equity,  where  he 
is  not  made  a  party,  and  by  the  partition  his  security  was  de- 
4rtroyed  or  impaired,  upon  the  ordinary  principles  on  which 
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mortgagees  are  required  to  be  made  parties  to  UUa  of  fore- 
cloBure:  1  Daniell's  Ch.  Pr.  325. 

The  provisions  of  our  statute  relative  to  petitions  for  partition 
seem  entirely  decisive  of  the  propriety  of  making  Thomas  L.  a 
party  in  this  case.  '^Application  may  be  made,  etc.,  by  petition 
in  writing,  particularly  describing  the  estate  of  which  partition 
is  desired,  the  names  of  the  owners,  or  persons  interested,  il 
known."  Not  merely  the  names  of  the  owners  in  common,  but 
all  persons  interested  are  to  be  set  forth:  Morrill  v.  Fo9terf  25 
N.  H.  336.  What  the  statute  requires  in  the  statutory  proceed* 
ing  can  hardly  be  deemed  unfit  in  a  petition  in  equity. 

It  is  said  the  condition  of  the  plaintiff's  deed  to  Henry  A.  is 
not  forfeited.  The  allegations  of  the  bill  are,  that  the  plaintiff 
conveyed  his  share  of  the  land  to  Henry,  subject  to  a  condition 
to  indemnify  and  save  him  harmless  for  the  support  of  his 
father,  agreeably  to  a  bond  referred  to;  that  Henry  has  failed 
to  fulfill  this  condition,  has  not  indemnified  and  saved  him 
harmless,  but  the  plaintiff  has  had  to  pay  and  is  holden  to  pay 
six  hundred  dollars  for  his  support;  and  Henry,  though  re* 
quested,  has  not  paid  that  sum,  but  refuses.  At  first  look,  this 
seems  a  good  condition  and  a  breach  well  alleged.  The  objec* 
tion  is,  that  it  is  not  shown  that  the  plaintiff  supported  his 
father,  agreeably  to  the  condition  of  the  bond,  and  that  the* 
support  furnished  covered  the  whole  time.  That  is  immaterial. 
It  is  not  alleged  that  there  was  any  breach  as  to  the  time 
omitted.  If  Henry  performed  the  condition  for  nine  months, 
he  was  equally  bound  to  perform  it  after  that,  and  a  forfeiture 
followed  the  neglect  of  duty  for  any  part  of  the  time.  If  the 
complainant  was  bound  to  support  his  father,  and  caused  it  to 
be  done  to  his  satisfaction,  Henry  cannot  complain. 

It  is  objected  that  the  plaintiff  was  bound  to  give  notice  of 
the  amount  he  paid,  or  was  liable  to  pay,  and  it  is  not  alleged 
that  he  did  so;  and  consequenUy  no  breach  of  the  condition 
is  shown.  Conditions  which  inure  to  defeat  an  estate  are  con* 
strued  strictly:  8  Co.  179;  Co.  Lit  205,  218,  219.'  Forfeitures 
are  not  favored  in  equity.  The  party  who  claims  a  titie  de- 
rived from  the  non-performance  of  a  condition  subsequent  is 
bound  to  show  his  title  complete  and  perfect.  No  presump- 
tions are  ordinarily  to  be  made  in  his  favor:  Livingaton  y» 
Tompkinsy  4  Johns.  Ch.  416  [8  Am.  Dec.  598];  4  Kent's  Com. 
130;  2  Cru.  Dig.  35,  sec.  29.  If  he  has  defeated  or  prevented 
the  performance  by  any  act  or  omission  of  his  own,  he  must 
biL    He  must  therefore  show  that  he  has  done  all  that  he  is 
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bound  to  do  to  entitle  himself  to  the  performance  of  thu  con* 
dition:  2  Cra.  Dig.  33,  sec.  26;  Com.  Dig.,  tit  Condition,  L, 
4-9. 

Generally,  the  party  who  is  bomid  to  perform  a  condition 
mnst  do  it  at  his  peril,  and  the  other  party  is  not  bomid  to  do 
anything;  hnt  if  by  the  terms  of  the  condition  it  is  made  the 
dnty  of  the  party  to  do  any  act  before  the  condition  is  to  be 
performed — as  to  give  notice  of  any  fact,  or  to  make  a  demand^ 
or  the  like — ^and  he  fails  to  do  it,  the  condition  is  not  broken. 
And  if,  in  pleading,  in  any  such  case,  the  party  fidls  to  aver 
the  performance  of  such  act,  with  the  time,  place,  etc.,  when 
these  are  material,  his  title  will  be  deficient:  Com.  Dig.,  tit. 
Pleader,  C,  69, 73;  Condition,  10, 11;  Gould's  PL,  c.  4,  sec.  15; 
Birls  v.  Trippetj  1  Saund.  33,  note  2. 

In  many  cases,  there  is  nothiug  in  the  terms  of  the  con* 
dition  which  requires  the  party  who  claims  the  benefit  of  it  to 
do  anything;  and  yet  the  law  implies,  from  the  nature  of  the 
contract  itself,  that  certain  things  must  be  done  by  him  before 
the  condition  is  broken,  because  it  would  otherwise  be  out  of 
the  power  of  the  other  party  to  perform  it;  and  in  such  casea 
the  efiect  of  a  neglect  to  do  anything  thus  implied  is  the  same 
as  if  it  was  expressed:  Watson  y.  Walker,  23  N.  H.  491.  The 
act  implied  must  be  done  and  its  performance  alleged  and 
proved,  or  the  party  can  take  no  advantage  of  the  supposed 
breach  of  the  condition:  Gould's  PI.,  c.  4,  sec.  16;  Archb.  Civ. 
PI.  102.  And  it  is  in  this  view  that  the  questions  of  notice 
and  request  are  material  in  this  case. 

As  to  the  first  of  these,  the  law  implies  that  the  parties  must 
have  agreed  or  intended  that  notice  should  be  given  by  the 
party  entitled  to  the  benefit  of  a  condition,  of  every  fact  neces- 
sary for  the  other  party  to  know,  to  enable  him  to  perform  the 
condition,  and  of  every  material  circumstance  connected  with 
it  which  is  within  his  peculiar  and  personal  knowledge,  or 
which  depends  on  his  choice,  so  that  the  other  party  has  no 
means,  or  no  reasonable  means,  to  arrive  at  that  knowledge- 
except  from  the  party  himself.  But  ij[here  the  condition  de» 
pends  on  any  act  of  a  third  person,  no  notice  is  implied,  and 
the  party  who  is  bound  to  perform  is  bound  to  take  notice  of 
such  act.  In  the  class  of  cases  where  the  performance  of  tho 
condition  depends  on  anything  to  be  done  by  the  party  en- 
titled to  the  performance,  to  or  with  any  third  person,  who  i» 
distinctly  named  or  designated,  or  by  any  such  third  person  to- 
or  with  him,  though  it  is  apparent  that  what  is  done  is  mort 
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properly  and  particularly  within  the  knowledge  of  the  plain- 
tiff, yet,  because  the  defendant  may  obtain  knowledge  of  it 
otherwise  than  from  him,  notice  is  not  required  to  be  given  nor 
averred;  for  the  party  who  is  bound  must  take  notice  of  it  at 
his  peril:  Dix  v.  FlartderSj  1  N.  H.  427;  Watson  v.  Walker ^  23 
Id.  491;  and  see  Lent  v.  Padelford,  10  Mass.  238  [6  Am.  Dec. 
119];  Hobart  v.  HUliard,  11  Pick.  144;  FarweU  v.  Smith,  12 
Id.  87;  Clough  v.  Hoffman,  5  Wend.  500;  King  v.  HoUand,  5 
T.  R.  621;  CutUr  v.  Southern,  1  Saund.  116,  note  2;  Hodaden 
V.  Harridge,  2  Id.  62  a,  note  4;  see  also  Vin.  Abr.,  tit.  Con- 
dition, A,  (d);  B,  (d).  Notice,  1-5;  Com.  Dig.,  tit.  Condition, 
L,  8-10;  Pleader,  C,  73-75;  Archb.  Civ.  PL  10^104,  where 
the  ancient  cases  are  collected. 

In  this  case,  the  condition  of  the  conveyance  was  '^to  indem- 
Tiify  and  save  harmless  the  plaintiff  for  the  support  of  his 
father,  Jesse  Whitton,  agreeably  to  his  bond,"  etc.;  and  the 
question  is,  whether  the  facts  on  which  the  performance  of 
the  condition  depends  are  so  peculiarly  within  the  plaintiff's 
knowledge,  and  so  far  beyond  any  reasonable  means  of  knowl- 
edge of  the  defendant,  that  the  law  will  imply  that  notice 
must  be  given  to  enable  the  defendant  to  perform  his  contract. 
And  it  seems  to  us  that  the  defendant  had  ample  means  to 
ascertain  all  he  needs  to  know  in  order  to  perform  his  contract, 
within  the  rule  before  stated.  He  might  indemnify  the  plain- 
tiff by  furnishing  himself  the  necessary  support  for  Jesse 
Whitton,  or  by  procuring  others  to  famish  it;  as  that  would 
be  his  own  act,  he  would  be  bound  to  notice  that  he  had  not 
^one  it.  He  might  indemnify  him  by  paying  to  him  the 
amount  he  was  liable  to  others  for  Jesse  Whitton's  support, 
and  any  damages.  And  it  must  always  be  in  his  power  to 
ascertain  from  Jesse  Whitton  himself  whether  he  was  sup- 
ported by  the  plaintiff  or  on  his  credit.  The  value  of  such 
support  could  not,  in  the  nature  of  things,  be  a  secret  of  the 
plaintiff's.  In  this  view  we  are  sustained  by  the  cases  of 
Sanborn  v.  Woodman,  5  Cush.  41,  where  the  grantees  were 
bound  to  indemnify  the  demandant  from  the  payment  of  the 
principal  and  interest  of  a  certain  mortgage,  and  on  demand 
of  the  assignee  of  the  mortgage  the  demandant  paid  the  in- 
terest, and  entered  for  condition  broken,  and  it  was  held  he 
was  not  bound  to  give  notice,  or  to  demand  repayment  of  the 
interest;  DuffUld  v.  Scott,  3  T.  R.  374,  where,  on  a  covenant  to 
indemnify  the  plaintiff  against  debts  of  his  wife,  it  was  held 
he  was  not  bound  to  give  notice  of  a  demand  on  him  for  such 
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a  debt;  Cutler  ▼.  Southemj  1  Saiind.  116,  where,  on  a  bond  to 
save  harmleBS  and  indemnify  the  plaintiff  againut  all  damages 
from  one  Cook,  it  was  held  the  obligor  was  bound  to  take 
notice  of  the  act  of  a  stranger,  as  Cook  was;  Ker  y.  MitcheU^  2 
Chit.  487,  where,  on  a  bond  to  save  a  party  harmless  from  all 
actions,  coets,  etc.,  which  might  be  the  consequence  of  A's  de- 
livering to  the  defendant  a  bill  of  exchange,  to  part  of  which 
a  third  person  was  entitled,  it  was  held  forfeited  by  payment 
to  the  third  person  of  his  share,  on  his  demand  of  it,  though 
no  notice  of  the  payment  was  given  to  the  defendant;  and 
dough  V.  Hoffman^  5  Wend.  499,  where  a  partner,  who  had 
covenanted  to  pay  all  the  company  debts,  was  held  liable  to 
his  copartner,  who  had  been  called  upon  to  pay  and  had  paid 
auch  a  debt,  without  notice  of  the  debt,  or  action,  or  payment. 
Whenever  an  actual  request  is  necessary  to  be  stated,  the 
general  averment  'Hhough  often  requested"  is  not  sufficient. 
Such  request,  if  essential  to  the  breach,  is  so  also  as  to  the 
tight  of  action;    and  it  must  therefore  be  specially  alleged 
(Crould's  PI.,  c.  4,  sees.  6-16)  wherever  such  request  is,  either 
by  the  terms  or  nature  of  the  contract,  the  condition  of  the 
liability:  Ch.  PI.  323;  Birka  v.  Trippety  1  Saund.  83,  note  2;  1 
Saund.  PI.  &  Ev.  131. 

By  the  terms  of  this  condition,  no  request  was  necessary. 
The  only  question  is,  if  a  request  is  necessary  by  implication 
of  law  firom  the  nature  of  the  contract.  Where  it  any  way  de- 
pends on  the  pleasure  of  the  party  in  what  manner  or  at  what 
time  a  thing  shall  be  done,  or  whether  it  shall  be  done  at  all, 
the  party  must  request  performance  of  a  condition:  Com.  Dig., 
tit  Pleader,  C,  69.  That  is  not  this  case,  and  I  have  found 
no  other  case  where  a  special  request  is  held  necessary,  unless 
it  IB  80  expressed  in  the  contract. 
Upon  these  views,  the  demurrer  must  be  overruled. 


Onb  Co-txhakt  oaknot  Convit  HI8  IifTiRZST  ia  the  common  property, 
by  metes  and  bonnda,  to  a  stranger:  Porter  t.  Hill,  6  Am.  Dec.  22,  and  note 
24^  <it«i^M«Tijr  the  subject;  Vamum  ▼.  Abbot,  7  Id.  87;  Hyde  y.  Stone,  18  Id. 
COl;  JeweU'a  Leasee  v.  Stockton,  24  Id.  694,  and  note  597;  Denniaon  v.  Foater, 
34  Id.  429;  Mtiaaey  v.  Holt,  55  Id.  234.  The  deed  of  one  co-tenant  cannot 
affect  the  title  or  interest  of  his  other  co-tenants,  whatever  title  such  deed 
may  purport  to  conyey:  Bigelow  v.  Toplff,  60  Id.  264.  And  a  conveyance, 
by  metes  and  bounds,  of  a  portion  of  the  common  estate,  by  one  co-tenant,  is 
void,  and  not  merely  voidable  at  the  election  of  the  other  co-tenants:  Duncan 
V.  Sylveater,  41  Id.  400,  and  note  406.  But  the  doctrine  that  one  co-tenant 
cannot  convey  his  interest  in  the  common  estate  by  metes  and  bounds  is  not 
in  the  majority  of  the  decisions  on  this  subject:  See  note  to  PwUit 
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▼.  HSlf  6  Id.  Ml  J^hKmming  the  sabject;  Froamaa  aa  Oo-teauuM^y  aeo.  199l 
Althoagh  a  oonveyinod  by  one  oo-tenaat  of  a  part  of  the  laod  by  metes  and 
bonndi  to  a  stnuiger,  whether  the  conveyance  be  by  deed  or  by  levy  of  an 
execution,  can  have  no  legal  effect  to  the  prejudice  of  another  co-tenant;  yet 
each  a  conveyance  will  <q^erBte  ae  an  estoppd  against  the  grantor  and  those 
ftlAamitig  under  him:  Vcunmm  v.  Abbot,  7  Id.  87.  8o  whether  a  co-tenant 
can  convey  his  share  in  a  particalar  part  of  the  estate  by  metes  and  bound* 
is  a  controverted  question.  That  he  may,  see  cases  cited  in  note  to  Porter  v* 
Hill,  6  Id.  22;  In  the  Matter  qf  Bbenezer  Ptentim,  30  Id.  203.  Thai  such  a 
conveyance  is  void,  see  Jewett*8  Ltatec  v.  Stoekton,  24  Id.  604.  Conveyances 
by  metes  and  bounds  or  in  severalty,  by  one  of  several  co-tenanta,  and  their 
validity  and  efleot»  are  considered  in  Freeman  on  Go-tenancy  and  Partition, 
sees.  190-288.  Aa  to  conveyance  of  undivided  interest  in  part  of  co-tenant's 
interest,  see  note  to  PkUlipa  v.  Tudor,  60  Id.  307. 

Lett  or  Exbcutiok  tTPOK  Past  oy  Iimsnr  av  Om  Oo-rxvABT:  See 
Smith  V.  Benson,  31  Am.  Dec.  614^  and  note  616;  Vanmn  v.  Abbot,  7  Id.  87; 
note  to  Porter  v.  HtU,  6  Id.  24. 

DxviBBiB  OY  Undividkd  Pabt  OF  Traot  OF  Lahd  MAT  Bboovxs  to  the 
extent  of  the  imdivided  interest  before  partitiaa:  Tomng  v.  Adama,  68  Am. 
Dec  664. 

In  PAsmnoN  Surr,  All  PiRBoira  Imtkhbrd  abb  KaonsABT  Pabths: 
Batterton  v.  ChUea,  64  Am.  Dec.  639;  and  in  such  a  suit,  the  court  ou£^t  uoi 
to  adjudicate  and  dispose  of  the  subject-matter  unless  all  the  real  parties  in 
interest  are  before  it:  PortU  v.  ffiU,  66  Id.  00.  A  co-tenant  against  whom 
partition  is  demanded  has  been  held  not  to  be  strictly  a  party  to  the  proceed- 
ing: Leuee  qf  PUItbury  v.  Dugan*8  AdnCr,  34  Id.  427;  but  in  the  note  thereto 
^20,  it  is  shown  that  mortgagees  of  a  co-tenant  are  not  bound  by  a  decreo  of 
partition  against  him,  unless  they  are  parties  to  the  suit. 

CoNDrnoNS  Subssquent,  What  are— Effect  of  Bssaoh  thereof:  Lea^h 
V.  Leadi,  68  Am.  Dec.  642;  Fitk  v.  Chandler,  60  Id.  612;  Spqfford  v.  True, 
64  Id.  621;  Keller  v.  Johneon,  71  Id.  356.  This  subject  is  elaborately  dis- 
cussed in  tiie  extended  note  to  Croea  v.  Caraon,  44  Id.  742-750,  on  when,  how, 
and  at  whose  instance  a  deed  may  be  avoided  for  breach  of  condition  subse- 
quent.    This  note  touches  upon  several  points  of  the  ayllaJbua  eupra. 

Conditions  Subsequent  are  Strtotlt  Construed,  snd  not  favored 
because  they  tend  to  defeat  estates:  See  note  to  Crosa  v.  Caraon,  44  Am.  Doe. 
744,  snd  numerous  cases  there  cited;  note  to  Coppage  v.  Alexander^a  Seira, 
38  Id.  160;  Taylor  v.  Sutton,  60  Id.  682. 

Breach  of  Condition  to  Support  Grantor  or  to  Pat  his  Debts,  What 
Constitutes:  See  Poumal  v.  Taylor,  34  Am.  Dec.  725;  extended  note  to  Croaa 
V.  Caraon,  44  Id.  760;  Jadeaon  v.  Topping,  10  Id.  616. 

Brbaob  of  Condition  "to  Indemnift  and  Save  Haemlbbb"  the  gran- 
tor against  mortgage,  etc. :  See  note  to  Crbet  v.  Caraon,  44  Am.  Deo.  760^  764; 
Michigan  State  Bank  v.  Haatinga,  41  Id.  640. 

FoKFETTURBS  ARE  NOT  Favored  IN  Equitt.  On  the  Contrary,  relief  will 
be  granted  against  them  when  it  can  be  done  without  violating  the  oontraci 
rights  of  the  parties:  HaQ  v.  Delaplaine,  68  Am.  Deo.  64;  extended  notes  to 
Svuth  V.  Ma/Hmer,  Id.  86-88^  treating  of  relief  in  equity  sgainst  forfoitnies; 
Croaa  v.  Ctkraon,  44  Id.  744»  746,  740,  767;  LeaOk  v.  LeaOi,  68  Id.  64S. 

Condition  of  iNDBKNirr  Bqho^  when  BaoKDrt  Jmmr,  Ompmrt  16 
Deo.  678. 
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Bon>  Ocun>znoinED  to  Aooomnr  "whbh  tmEWO  BaqowBOD*  oontli- 
totet  the  request  a  part  of  the  conditjom,  and  in  iiwigning  a  Ineaeht  saeh  r^ 
^est  mast  be  acrerred,  and  the  time  and  place  specified:  J(me$  r,  Oooper,  15 
Am.  Dec.  788.  Breach  of  official  hond  may  be  awiflned  n^gatt^ely:  Oo^emot 
T.  WkUe.  24  Id.  763.9 

Plbadiho  Koticb:  See  Austin  ▼.  BkkardMon,  2  Am.  Dec  643;  Xesl  v. 
Padel/ord,  6  Id.  119;  BapdyeY.Baiie^,  8Id.  IM. 

Ths  pbzngifal  cask  WA8  CITED  in  Ballom  ▼.  JSTolfl^  47  K.  H.  350^  to  the 
IMint  that  the  oonyeyanoe  by  one  tenant  in  oomnion  of  a  part  of  the  land  bj 
metes  and  bounds  is  not  Tslid  as  against  the  other  tenaot  in  common,  unlaw 
liis  aaaent  to  it  is  manifested  by  aome  proper  aet^ 


State  u  BiOHABDSoir. 

(S8  Nsw  Hampsbxbb,  9Mh] 

OWSXB  OV  FSBSOHAL   FbOPKBTT   HAS   Ko  BlOBT  TO   UUBU  OfflOBB  who 

attempts  in  good  faith  to  attach  it  upon  proceas  against  a  third  penoDv 
althoogh  snch  resistance  be  neoasnry  to  protect  the  property  from  being 
taken  by  the  officer. 
tr  IS  No  DKrxHBX  to  lypicnrMKMT  warn  BMSssmsa  Owwujer  xh  BsBma 
Wbit  or  Atfagsmxkt  that  the  property  did  not  belong  to  the  indiYidnal 
against  whom  the  process  was  issned,  bat  to  the  defendant,  who  mads 
only  snfficieat  resistance  to  prevent  his  property  from  being  ta^en  into 
the  orffioer's  cnstody. 

Indictment  charging  lespoDdent  with  having  resisted  a  duly 
qualified  officer  in  the  service  of  a  certain  writ  of  attachment, 
the  same  being  a  lawful  process  in  a  civil  case.  The  govern- 
ment  ofiTered  evidence  tending  to  prove  that  the  officer,  Willis, 
believed  a  certain  horse,  which  he  was  directed  to  attach,  to  be 
the  property  of  the  defendant  named  in  the  writ  of  attachment 
descrilsed  in  the  indictment,  and  was  attempting  to  attach  and 
in  the  act  of  taking  said  horse,  when  he  was  assaulted  and 
obstructed  by  the  respondent,  who  knew  that  he  was  duly 
appointed  and  authorized  to  serve  said  writ.  The  respondent 
then  ofiered  to  prove  in  justification  of  said  assault  and  ob- 
struction that  he  was  the  owner  of  the  horse  which  Willis  was 
evigBLged  in  attaching,  and  that  whatever  assault  was  made  and 
obstruction  interposed  by  him  were  made  and  interposed  in 
defense  of  his  property  in  said  horse,  and  were  necessary  to 
protect  the  same  fi^om  being  taken  by  said  Willis.  But  this 
evidence  was  rejected,  and  a  verdict  of  guilty  was  taken  by 
consent.  Upon  this  verdict  judgment  was  to  be  rendered,  or 
the  same  to  be  set  aside  and  a  new  trial  granted,  according  to 
the  opinion  of  the  whole  court  as  to  the  admissibility  of  the 
tejected  evidence. 


174  Statb  v.  Richardson.  [N.  H» 

H.  Hibbardj  for  the  defendant. 

SuUivany  attomey^eneraij  ctnd  O,  W.  ctnd  E,  D.  Band^  for 
the  state. 

By  Court,  Powlbb,  J.  In  SiaU  v.  FifieU^  18  N.  H.  34,. 
decided  in  this  county  by  the  superior  court,  December  term,. 
1845,  the  precise  question  raised  in  the  present  case  was  con- 
sidered and  settled.  The  respondent  there  was  indicted  for 
obstructing  a  deputy  sheriff  in  the  removal  of  certain  personal 
property  which  he  had  attached  as  belonging  to  one  Page,  on  a 
writ  against  him,  and  which  was  lying  at  a  mill  occupied  by 
Page.  The  respondent  offered  to  show  in  evidence  upon  the 
trial  that  the  property  attached  was  his  own,  having  been  pre- 
viously assigned  to  him  by  Page;  and  that  he  used  no  more 
force  than  was  necessary  to  retain  the  property  in  his  owu 
possession,  and  prevent  the  officer  from  taking  it  away.  The 
court,  being  of  opinion  that  if  shown  these  facts  would  consti- 
tute no  defense,  rejected  the  testimony  offered,  and  a  verdict 
of  guilty  having  been  rendered,  the  case  was  transferred  on 
exceptions  to  this  ruling,  and  to  the  form  and  allegations  of 
the  indictment. 

After  disposing  of  the  objections  taken  to  the  indictment,  by 
overruling  them,  Woods,  J.,  in  delivering  the  opinion  of  the 
court,  says:  ''The  last  exception  to  be  considered  is  that  which 
was  taken  to  the  exclusion  of  the  evidence  offered  by  the  de- 
fendant to  prove  that  the  goods  were  his  own,  and  not  the 
goods  of  Page,  against  whom  the  process  was,  and  whose  prop- 
erty it  required  the  officer  to  take. 

"The  good  faith  and  lawful  purpose  of  the  officer,  in  seizing 
the  goods  in  controversy,  are  implied  in  the  verdict,  which 
establishes  the  fact  that  he  was  resisted  in  the  service  of  the 
process;  so  that  the  question  presented  is,  whether  an  officer 
who,  in  the  sendee  of  a  process  against  one,  and  intending  to 
serve  it,  attempts  to  take  property  which  belongs  to  another, 
may  lawfully  be  resisted  by  the  latter  with  such  force  as  shall 
suffice  to  enable  him  to  retain  possession  of  his  own." 

After  adverting  to  the  conflicting  decisions  of  the  supreme 
courts  of  Massachusetts  and  Vermont  on  this  question,  as  found 
in  the  cases  of  Commonwealth  v.  Kennardy  8  Pick.  133,  and 
State  V.  Downer,  8  Vt.  424  [30  Am.  Dec.  482],  analyzing  the 
reasoning  of  the  two  tribunals,  and  illustrating  at  some  length 
the  correctness  of  the  principle  maintained  in  State  v.  Downer, 
mipraj  the  learned  judge  proceeds:    ''The  obvious  tendency  of 
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the  doctrine  for  which  the  defendant  contends  [that  asserted 
by  the  supreme  court  of  Massachofietts  in  C(ynimonwealth  v. 
Kennardf  8  Pick.  133],  to  promote  disturbances  of  the  peace 
by  emboldening  parties  otherwise  sufficiently  disposed  to  be 
strenuous  in  cases  of  doubt,  and  to  appreciate  in  such  cases  the 
benefits  of  actual  {KMssession  and  present  use  of  the  disputed 
goods,  suffices  of  itself  to  awaken  the  greatest  doubt  of  its 
soundness. 

"It  is  true  that  the  owner  of  goods,  in  possession  of  them, 
may  in  general  resist  a  trespass  designed  to  take  them  firom 
hiB  possession.  It  is  also  true  that  the  seizure  of  the  goods  of 
one  person  ui)on  process  against  another  is  technically  a  tres- 
pass, for  which  the  law  has  provided  the  same  remedy  as  for 
the  wanton  aggression  of  a  stranger,  without  color  or  excuse. 
But  it  does  not  necessarily  follow  that  the  two  acts  may  not  be 
distinguished  in  the  particulars  under  consideration.  For  one, 
preventive  force  is  often  the  only  protection;  for  the  other,  the 
law  has  provided  remedies  so  perfect  as  to  take  away  all  excuse 
and  all  strong  necessity  or  reasonable  temptation  for  the  exer- 
tion of  such  force. 

''  Indeed,  in  every  aspect  in  which  we  have  been  able  to  con- 
sider the  question,  we  are  unable  to  find  those  reasons  for 
doubting  which  the  conflict  of  high  authorities  might  induce 
us  to  expect,  and  are  decidedly  of  opinion  that  the  defense 
which  the  defendant  ofiered  was  rightly  rejected  at  the  time, 
and  that  there  must  be  judgment  on  the  verdict." 

The  doctrine  of  State  v.  Downer^  supray  which  was  thus  ap- 
proved and  confirmed  by  our  own  court,  has  been  reaffirmed 
by  the  supreme  court  of  Vermont  in  State  v.  MiUer^  12  Vt.  437, 
in  Merritt  v.  MiUerj  13  Id.  416,  and  in  State  v.  BuchanaUj  17 
Id.  573;  and  commends  itself  to  our  judgment  as  the  only 
sound  and  reasonable  rule  of  law  in  the  premises.  To  hold 
that  an  officer  duly  qualified,  and  known  to  be  so,  may  be  re- 
sisted with  impunity  while  proceeding  in  good  faith  to  attach 
property  which  he  is  directed  to  attach,  and  indemnified  for 
attaching  as  the  fTopertj  of  the  defendant  in  the  process  he  is 
executing,  by  any  person  claiming  to  own  that  property,  would 
impose  upon  every  officer  the  necessity  of  investigating  and 
deciding  correctly  at  his  peril  every  controversy  in  relation  to 
the  ownership  of  property  shown  to  him  as  belonging  to  the 
debtor,  before  he  could  safely  act.  It  is  unnecessary  to  say 
how  utterly  impracticable  and  impossible  this  would  be.  No 
man  who  regarded  his  personal  safety  or  pecuniary  interests 
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would  venture  to  attach  personal  property  the  title  of  which 
was  in  controversy,  if  such  a  rule  were  established  and  gen* 
orally  understood  and  practic  d  upon  by  the  community.  Be- 
€ides,  there  is  no  occasion  for  such  a  rule.  If  the  property  of 
one  person  is  taken  upon  a  writ  or  execution  against  another, 
the  law  affords  ample  means  of  redress  by  a  writ  of  replevin, 
an  injimction,  or  other  proceedings,  without  the  owner's  taking 
the  law  into  his  own  hands.  There  is  no  such  sacredness  at- 
tached to  personal  property  as  can  justify,  in  its  defense,  resist- 
ance to  an  authorized  officer  of  the  law,  acting  in  good  faith 
under  lawful  process. 

As  the  question  before  us  was  distinctly  settled  in  State  v. 
Fifieldj  18  N.  H.  34,  in  accordance  with  our  convictions  of 
what  the  true  rule  of  law  should  be  on  this  subject,  the  excep- 
tions taken  to  the  ruling  of  the  court  below,  in  precise  con- 
formity with  that  decision,  must  be  overruled,  and  there  must 
be  judgment  against  the  defendant  ui>on  the  verdict. 

Judgment  on  the  verdict 

Where  Profertt  Levdbd  on  bt  Constaslb  is  Claimed  bt  SntANOEii, 

the  officer  is  not  bonnd  to  proceed  farther  with  the  ezecntion  of  hia  writ;  but 
when  he  has  demanded  and  accepted  a  bond  of  indemnity,  he  ia  bonnd  to 
proceed  and  rely  npon  it:  Conon  y.  Ilunt^  53  Am.  Deo.  568,  and  note  570. 
A  sheriff,  however,  is  bound  to  notice  only  legal  claims,  fairly  exhibited,  of 
third  persons  to  property  in  the  possession  of  an  execution  defendant,  and 
not  bare  assertions  and  declarations:  Dunlap  ▼.  Berry,  39  Id.  413.  Service 
of  process  regular  upon  its  face  will  protect  an  officer;  but  service  of  void 
process  will  not:  Staie  v.  McNcUIy,  56  Id.  650;  StcUe  v.  Weed,  53  Id.  188. 

Right  to  Resist  Officer  Levtinq  on  Pbopebtt  kot  Sitbject  to  hd 
Writ. — One  might  suppose  the  cases  on  this  subject  to  be  quite  numerous, 
but  there  is  in  reality  very  few  of  them.  This,  however,  may  be  attributed 
to  the  respect  which  is  paid  to  the  process  of  courts  of  competent  jurisdiction 
in  this  country.  The  decisions  on  this  subject,  appearing  in  the  books,  seem 
to  resolve  themselves  into  three  classes:  1.  Where  an  officer  comes  to  attach 
the  property  of  an  individual  on  a  writ  against  a  third  person,  the  owner  may 
maintain  his  possession  by  force;  2.  On  the  other  hand,  all  right  forcibly  to 
resist  the  officer  in  such  cases  has  by  other  courts  been  denied;  it  being 
deemed  that,  under  these  circumstances,  the  owner  should  yield  his  claim  at 
once  to  trial  by  law;  3.  Between  these  two  extremes,  other  courts  seem  to 
hold  a  sort  of  middle  ground;  namely,  that  the  facts  which  render  a  stranger 
guilty  of  impeding  an  officer  will  not  necessarily  make  the  owner  so,  but  he 
may  resist  by  all  peaceable  means  short  of  personal  violence. 

1.  Berietanoe  by  Force. — ^Property  may  be  seized  by  an  officer  of  court  under 
a  variety  of  write,  orders,  or  processes  of  the  court.  These  may  be  divided 
Into  two  classes:  1.  Those  in  which  the  process  or  order  of  the  court  describes 
the  property  to  be  seised,  and  which  contain  a  direct  command  to  the  officer 
to  take  possession  of  that  particular  property.  Of  this  class  are  the  writ  of 
replevin  at  common  law,  orders  of  sequestxation  in  chanoery,  and  nearly  all 
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the  proeenes  of  the  adminUy  ooiirt%  by  which  the  ret  Is  brought  beforo  it 
fcr  iti  acticm.  2.  Thoae  in  whidi  the  officer  is  directed  to  lery  the  procMi 
«pai&  property  of  one  of  the  parties  to  the  litigatioii,  soffident  to  satisfy  the 
demand  against  him,  without  describing  any  specifio  property  to  be  thus 
iaken.  Of  this  class  are  the  writ  of  attachment  or  other  meaoe  prooees,  by 
which  property  is  seised  before  judgment  to  answer  each  judgment  when  ren* 
dered,  and  the  final  process  of  cxecatioiiy  or  other  writ^  by  which  an  ordinary 
Judgment  is  carried  into  effect.  The  officer  executing  the  first  class  of  writs 
^iss  no  discretion  to  use,  no  judgment  to  exercise^  no  duty  to  perform,  but  to 
■nse  the  property  described.  In  the  second  class  of  writs  referred  to^  the 
officer  has  a  very  large  and  important  field  for  the  exercise  of  his  judgment 
and  discretion:  1.  In  ascertaining  that  the  properly  on  which  he  propoees  to 
Ipyy  is  the  property  of  the  person  against  whom  the  writ  is  directed;  2.  Tba^ 
it  is  the  property  which  by  law  is  subject  to  be  taken  under  the  writ;  3.  As 
to  the  quantity  of  such  property  necessary  to  be  seised  id  the  case  in  hand. 
In  all  theee  particulars,  he  is  bound  to  exercise  his  own  judgment,  end  is 
legally  responsible  to  any  person  for  the  consequences  of  any  ema  or  mistake 
in  its  exercise  to  its  prejudice.  He  is  so  liable  to  plaintiff,  to  defendant,  or 
to  any  third  person  whom  his  erroneous  action  in  the  premises  may  injure. 
<Vmrts  cannot  protect  him  against  the  parties  so  injured;  because  courts  are 
not  responsible  for  the  manner  in  which  he  exercises  that  discretion  which 
ihe  law  reposes  in  him  and  in  no  one  else:  Buck  v.  CoOxUhy  per  Miller,  J.,  3 
WalL  342-344.  With  respect  to  the  first  subject  for  the  exercise  of  judg- 
ment and  discretion  named  above,  it  is  a  general  rule,  laid  down  by  the  an- 
thorities,  that  the  sheriff,  or  officer  who  executes  a  writ,  is  bound,  at  his 
peril,  to  take  the  debtor's  goods  alone,  and  that  he  is  guilty  of  trespsss  for 
taking  the  goods  of  a  stranger,  even  though  assured  by  the  plaintiff  in  execu- 
tion that  they  are  the  property  of  the  defendant:  Overby  v.  MtOet,  15  Ark. 
461;  S.  C,  63  Am.  Bee.  49;  Farr  ▼.  Newman,  4  T.  R.  633;  Olossop  v.  Pole, 
3  Man.  k,  8.  174;  CurtU  ▼.  PcUiermm,  8  Cow.  66.  To  this  general  rule  there 
is,  however,  an  exception,  to  the  effect  that  where  the  goods  of  the  defendant 
and  a  third  person  are  so  mixed  that  they  may  not  be  readily  distinguished, 
the  officer  may  levy  upon  them,  and  only  becomes  liable  to  a  stranger  for 
levying  should  he  refuse  to  deliver  them  to  the  rightful  owner  upon  request: 
Bond  V.  Ward,  7  Mass.  123;  S.  C,  6  Am.  Dec.  28.  The  reason  upon  which 
this  distinction  rests  is  commendable  for  its  tendency  to  enoourage  the  officer 
in  the  discharge  of  his  duty,  when  acting  in  good  faith,  by  furnishing  him 
protection,  at  least  until  he  is  advised  that  there  exists  an  adverse  ckdm  to 
the  property.  Bespecting  the  second  ground  for  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  officer,  it  has  been  held  that  if  an  officer  at- 
tempt to  take  the  property  of  one  person,  upon  an  execution  or  attachment 
against  another,  he  may  be  forcibly  resisted:  WenitoortJi  v.  People,  4  Scam. 
-660;  Commonwealth  v.  Kennard,  8  Pick.  132.  In  such  cases,  the  officer  is 
deemed  a  trespasser,  and  any  stranger  who  aids  him  will  be  a  trespasser, 
tiiough  he  acts  by  the  officer's  command;  and  where  he  lays  hands  upon  the 
•owner  to  overcome  his  resistance,  he  is  guilty  of  an  assault  and  battery:  Elder 
w.  Mcrrimm,  10  Wend.  139;  S.  C,  25  Am.  Dec.  548. 

In  support  of  the  position  that  when  an  officer  transcends  his  jurisdiction, 
^r  illegally  encroaches  on  a  subject's  rights,  resistance  to  him  is  not  only  law- 
ful but  meritorious,  it  was  argued  by  the  old  jurists,  says  Wharton,  that  it 
oould  not  be  justly  replied  that  the  subject,  in  case  of  oppression,  could  have 
■redress  by  a  suit  at  law.  "  What  redress  could  he  have  if  the  injury  suffered 
i>y  him  be  irreparable  f  What  comfort  is  it  to  a  man  who  has  been  insulted, 
Am  pkc.  vof^  Lxyy— 12 
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plundered,  or  wounded,  that  the  officer  who  has  done  him  the  injiuy  is 
moved  or  imprisoned  T  And  how  poor  a  compensation  is  money  to  one  wh» 
has  had  his  family  rights  inyaded,  or  his  person  maimed,  or  his  bnsinese 
destroyed!  And  can  even  such  reparations  as  these  be  seooredt  Is  it  sore- 
that  the  law  will  punish  the  officer  for  his  illegal  acts?  Is  not  the  idea  of 
the  irresistibility  of  an  official  so  far  blended  with  that  of  infallibilifythat  the- 
same  snperatitioas  reverence  for  authority  which  saved  him  from  being  re> 
sisted  when  he  outraged  another  may  save  him  from  behig  convicted  whe» 
sued  for  the  outrage  ?  Is  it  certain  that  the  < 4fcn<ling  officer  will  allow  aik 
appeal  ?  Is  it  not  likely  that  the  violence  that  outrages  will  interpose  to  pr^ 
vent  the  parfy  injured  from  making  complaintt**  1  Whart  Crim.  L.,  sec  647,. 
giving  the  Roman  law  on  this  subject.  In  Wentworth  v.  People,  4  Scam.  650, 
a  constable  authorised  to  levy  a  writ  of  attachment  against  the  pwyerty  of 
one  person  attempted  to  take  the  property  of  another  upon  such  writ,  and 
was  forcibly  resisted.  And  such  resistance  was  held  to  be  lawful,  upon  the 
ground  that  as  one  person  cannot  be  taken  in  custody  under  process  againal 
another,  the  law  equally  allows  the  protection  of  one's  property  and  person 
from  illegal  aggression.  The  learned  judge- in  that  case  argued  tiiat  an  officer 
in  executing  the  process  of  the  law  is  entitled  to  its  protection  so  long  as  be 
keeps  himself  within  the  pale  of  its  authority,  but  no  longer;  that  the  prooea» 
is  a  sufficient  warrant  for  the  execution  of  its  commands,  but  affords  no  author- 
ity to  go  beyond  or  contrary  to  its  injunctions,  and  when  the  officei  does  so^ 
he  that  instant  ceases  to  be  the  minister  oi  the  law,  and  becomes  its  violator;, 
and  that  the  officer  had  no  better  right  to  take  the  property  of  the  defendant, 
by  virtue  of  a  writ  commanding  him  to  take  the  goods  of  another  person  than 
he  would  have  had  to  do  without  a  process  against  one.  *'  If  the  officer  act» 
in  violation  of  the  command  of  his  writ  by  attempting  to  seize  the  person  or 
property  of  one  not  liable  to  be  taken  by  it,  he  becomes  the  wrong-doer,  and 
may  be  resisted;  but  if  it  turns  out  tliat  the  person  or  property  was  subject 
to  its  operation,  then  those  who  resist  its  execution  are  guilty  of  an  infraction 
of  the  law,  and  subject  to  its  punishment.  This  reciprocal  obligation  to  look 
to  and  abide  by  the  consequences  of  their  conduct  is  just  and  equal,  and 
whatever  hardship  or  incouveuience  this  may  impose  upon  the  officer  is  m 
consequence  incident  to  the  nature  of  liis  office;  but  there  is  little  necessity 
for  him  either  to  incur  responsibility  or  allow  the  mandates  of  the  law  to  be 
put  at  defiance,  for  he  is  not  required  to  levy  a  writ  against  the  property  of 
one  man  upon  that  of  another;  and  when  his  opinion  as  to  the  ownership  of 
property  in  possession  of  or  claimed  by  another  is  well  grounded,  he  may  call 
to  his  aid  the  power  of  the  county  in  executing  his  process;  and  after  levy  he 
oan  have  a  controverted  title  tried  by  a  jury,  whose  verdict  will  be  a  guid» 
and  warrant  for  his  future  action;  while  on  the  other  hand,  to  deny  to  thfr 
citisen  the  authority  to  assert  his  undoubted  rights,  but  require  him  quietly 
to  submit  to  their  invasion,  under  color  of  process,  at  the  mere  oaprioe  of  every 
one  clothed  with  a  little  brief  authority,  would  be  to  convert  the  law,  which 
he  should  be  able  to  look  to  for  protection  against  wrong,  into  a  scourge  and 
an  instrument  of  oppression.  It  will  not  do  to  say  that  the  individusl  should 
appeal  to  the  law  in  every  case,  and  submit  to  a  trial  of  the  right  of  property. 
This  would  unquestionably  be  prudent  in  doubtful  cases,  but  in  many  it  would 
be  a  very  inadequate  remedy,  and  in  some  a  mere  mockery  of  justice.  Suppose 
an  officer  should,  out  of  pure  wantonness,  seise  the  horse  of  a  traveler  upon 
the  highway,  imder  the  authority  of  a  writ  against  the  property  of  another,  or 
even  without  any  writ,  for  his  authority  for  the  act  would  be  the  same  in  eiti  inr 
oan  it  be  contended  that  the  owner  of  the  horse  would  have  no  ri^li^ 
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to  repd  this  aggreH^oD  on  hia  property?  Surely  not: "  Id.  6M»  S6S.  In 
eoonection  with  this  last  fflnslmtian,  it  may  be  said  that  in  Sn|^and  it  is 
bdd  that  a  party  cannot  distrain  a  horse  while  any  person  is  riding  him,  be> 
canse  it  would  perpetnally  lead  to  a  breach  of  the  peace:  Storrff  v.  RdUnrnm^ 
6  T.  R  138.  In  Weniworth  v.  People,  4  Scam.  660,  it  was  also  held  that  the 
statute  giTing  the  trial  of  rig^t  of  property  had  not  changed  the  law  so  as  to 
do  away  with  the  ri|^t  of  resiataQoe  to  an  illegal  seisore  of  property,  nor 
snperaeded  sny  former  mode  of  trying  the  claimant's  title  to  prc^erty;  and 
that  it  waa  merely  comnlatiTe.  So  in  CammonweaUk  ▼.  JTomanl,  8  Pick. 
132;  the  q[ne8tion  arose  whether  the  owner  of  goods  in  his  own  actnsl  poe- 
session  may  not  lawfnUy  defend  his  possessicm  of  them  against  a  seisure  or 
an  attachment  by  an  offioer  who  comes  to  take  them  on  a  precept  against 
another  person  who  has  no  ri^t  or  interest  in  the  goods;  and  it  was  there 
held  that  he  ooold  do  so.  This  decision  seems  also  to  have  proceeded  npoa 
the  groond  that  a  man  may  equally  defend  his  person  snd  property  from  in* 
▼aaions  nnsanotioned  by  lawfnl  anthority.  The  reasoning  aboordedweD  with 
that  in  Weniworth  v.  People,  eupra.  The  court  oonld  not  distingnish  be* 
tween  an  officer  who  assumed  to  act  nnder  a  void  preeept  and  a  stranger 
who  ahonld  do  the  same  act  without  any  precept;  for  a  command,  they  saidt 
to  arrest  ^e  person  or  seise  the  goods  of  B  is  no  anthority  against  the  person 
or  goods  of  A.  An  officer,  they  said,  without  a  preeept  is  no  offioer  in  the 
particnlar  case  in  which  he  so  undertakes  to  act;  and  the  officer  must  Judge 
at  his  peril  in  regard  to  the  person  against  whom  he  is  commanded  to  act. 
This  case  is  somewhat  mollified,  however,  by  recolleeting  that  it  was  a 
criminal  proeecation  against  persons  who  were  in  ictoal  postession  of  the 
goods,  being  the  acknowledged  owners,  or  their  servants,  to  whose  care  they 
were  committed;  and  that  they  did  nothing  more  than  defend,  with  no  more 
than  necessary  forte,  their  possession.  And  the  conrt  expressly  said  that  the 
decision  wonld  form  no  precedent  for  cases  which  might  be  differently  cir- 
enmstanoed.  In  Untied  Siaiee  v.  McDonald,  8  Biw.  439,  the  right  of  resistance 
was  put  upon  the  groond  of  the  good  faith  of  the  offioer;  and  it  was  there 
deddod  that  if  the  officer  holds  a  writ  of  attachment  against  A,  and  seises 
the  property  of  B  thereon,  acting  in  bad  faith  and  without  reasonable  grounds 
for  believing  the  ownership  of  the  property  to  be  in  A,  B  may  forcibly  assert 
his  right  of  possession  without  becoming  guilty  of  the  offense  of  resisting  an 
<^cer. 

2.  ReaUiance  by  Peaceahte  Meane,  wUhonU  Beaori  to  Permmal  Violence,  is  the 
middle  groond  named  above,  and  is  applied  by  some  courts  where  an  offioer 
attempts  to  levy  an  execution  or  attachment  upon  property  not  sobject  to  his 
writ.  Thus  a  constable  in  Arkansan  attempted  to  levy  upon  a  mare  not  in 
^e  possession  of  the  defendant  in  execution,  hot  in  the  possession  of  one 
Oliver,  and  at  his  hooae.  Oliver  resisted  the  levy  by  a  "  flooriah  of  knives," 
and  WIS  indicted  therefor.  The  court  said  that  if  the  mare  belonge<l  to  Oli- 
ver, the  constable  was  invading  his  rights,  and  became  a  treepaaser  in  attempt- 
ing to  levy  upon;  and  without  deciding  whether  Oliver  was  justified  in  makinir 
soch  resistance  to  a  mere  levy  upon  the  mare,  even  if  she  belonged  to  him, 
when  the  law  permitted  more  peaceable  remedies,  yet  they  did  hold  that 
the  conrt  below  should  have  permitted  Oliver  to  prove  that  Ihe  mare  was  )iis 
property,  and  not  subject  to  the  execution:  Olioer  v.  StaU,  17  Ark.  503.  So 
in  8mUk  v.  People,  99  UL  445,  a  writ  of  possession  was  awarded  against  the 
defendant,  plaintiff  in  error,  in  an  action  of  forcible  detainer,  and  placed  in 
tiie  hands  of  an  officer  for  execution.  Inattemptingtoexeoute  the  writ,  the 
sffioar  son^^t  to  deliver  an  article  of  property  not  emhraoed  in  the  writ^  and 
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to  that  end  oommenoed  to  take  down  a  fence  so  ae  to  be  able  to  seize  and  de- 
liver the  property  to  the  plaintiff.  The  defendant,  who  was  present,  insisted 
that  the  officer  was  exceeding  his  powers,  and  replaced  the  fence  as  fast  as  the 
officer  took  it  down,  and  continned  to  do  so  nntil  the  officer  desisted.  The 
officer  took  him  by  the  arm  and  said  he  wonld  haye  to  arrest  him,  bat  the 
plaintiff  in  error  used  no  violence  against  the  officer,  and  made  no  menaces  or 
throats,  but  simply  prevented  the  officer  from  breaking  the  fence  to  seize 
property  he  had  no  right  to  seize.  It  was  held  that  this  did  not  coostitnte  "t 
resistance  of  the  officer  within  the  meaning  of  the  statute,  and  that  if  an 
officer  in  attempting  to  execute  process  shall  exceed  the  power  conferred  by 
the  writ,  he  will  be  liable  as  a  trespasser;  but  that  this  would  not  authorize 
the  defendant  to  resort  to  personal  violence  against  the  officer  while  endeavor- 
ing to  exceed  his  authority,  unless  to  protect  his  own  person  from  violence 
and  injury. 

3.  Oumer  must  TiM  his  Claim,  by  Law.  Notwithstanding  the  cogent  rea- 
sons, above  given,  that  a  person  may  defend  his  property  as  well  as  his  person 
from  all  unlawful  interference  at  the  hands  of  officers,  yet  the  prevailing  opin- 
ion now  is  in  accordance  with  the  views  expressed  in  the  principal  case,  which 
is  supported  by  the  following  authorities:  SUUt  v.  Doumery  8  Vt.  424;  S.  C,  90 
Am.  Dec.  482;  State  v.  M'dler,  12  Vt.  437;  MerriU  v.  MUler,  13  Id.  416:  f^taU 
V.  Buchanan,  17  Id.  573;  State  v.  F\fidd,  18  N.  H.  34;  Fans  v.  Stat€,  3  O^-ic 
St.  159;  Cohely  v.  State,  4  Iowa,  477;  United  States  v.  McDonald,  8  fiiss. 
439;  People  v.  Hall,  31  Hun,  404.  These  cases  seem  to  proceed  upon  the 
theory  that  an  illegal  arrest  of  one  person  upon  process  against  another,  and 
an  unlawful  taking  of  one  man's  property  upon  an  attachment  or  execution 
issued  against  another,  should  not  be  governed  by  the  same  roles.  They  also 
make  a  pivotal  point  of  the  officer's  good  faith  in  the  latter  case.  Thus  in 
State  V.  Downer,  supra,  the  doctrine  of  Commonwealth  v.  Kennard,  8  Pick.  132; 
was  controverted  and  its  opposite  asserted  by  the  supreme  court  of  Vermont, 
in  a  well-reasoned  opinion  written  by  Redfield,  J.  "li^"  says  the  learned 
justice,  "the  owner  of  property  may  resist  an  officer  in  its  defense,  so  may 
one  who  believes  himself  to  be  the  owner;  for  it  Would  not  do  to  predicate 
crime  upon  so  subtile  a  distinction  as  an  abstract  right  of  property.  It  must 
be  something  more  tangible."  He  distinguishes  the  case  from  that  of  an  ille- 
gsl  arrest  of  one  person  upon  process  against  another,  in  which  he  admits  thai 
an  officer  attempting  to  make  the  arrest  may  be  lawfully  resisted,  and  says 
that  "the  case  of  property  is  very  different.  It  depends  upon  criteria  which 
are  not  the  objects  of  sense."  He  also  adverts  to  the  consideration  that  it  is 
the  duty  of  the  officer  to  attach  property  whenever  requested  to  do  so,  as 
creating  a  distinction  between  his  act  and  tiie  gratuitous  trespass  of  a  stranger 
without  pretense  of  process.  It  was  held  in  this  case  that  if  an  officer  attach 
personal  property  in  good  faith,  which  in  fact  does  not  belong  to  the  person 
on  whose  debt  he  made  the  attachment,  still  it  is  not  lawful  for  the  owner  of 
the  property  even  to  resist  the  attachment,  but  he  must  resort  to  his  action 
at  Uiw.  So  in  UnUed  States  v.  McDonald,  8  Biss.  439,  it  was  held  that  if  an 
officer  holds  a  writ  of  attachment  against  A,  and  seizes  the  property,  acting 
in  good  faith  and  on  reasonable  grounds  for  believing  the  ownership  of  the 
property  to  be  in  A,  resistance  by  B  to  service  or  execution  of  the  prooess  is 
unlawful.  The  doctrine  of  State  v.  Downer,  supra,  has  been  reaffirmed  by 
other  Vermont  cases  cited  above.  In  Faris  v.  State,  3  Ohio  St.  167,  it  was 
said  that  whatever  may  formerly  and  elsewhere  have  been  the  necessity  for 
resistance  to  an  officer,  in  certain  cases,  there  is  at  this  day,  and  in  this  ooon* 
try»  no  want  of  the  peaceful  protection  of  property  against  a  seizoreb  mads  in 
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good  futh  by  one  dothad  with  pablio  power,  and  subject  to  pnblio 
bflity.  Nor  is  there  aay  want  of  qoiet,  safa^  and  sue  means  to  reoofer  H 
when  ao  taken.  In  tfaia  ease,  the  Masssrhnsette,  Vermont,  and  Illinois  da* 
eiaiaoB  above  cited  are  reviewed  and  commented  upon  at  some  length. 

In  Peopie  ▼.  Hall,  31  Hmi,  40i,  an  execation  upon  a  justice's  jndgmani 

against  Gharlea  Hall  having  been  issaed  to  a  constable,  that  officer  levied 

upon  a  qnantity  of  beans  in  the  ban  of  Bansom  Hall,  plaintiff  in  error,  and 

the  faiher  Off  Charles,  and  which  the  constable  had  been  informed  and  believed 

were  the  property  of  the  debtor,  iHio  lived  with  hia  father  on  the  premises 

As  the  constable  was  about  to  remove  the  beana  from  the  barn,  the  plaintiff 

in  error  tdd  him  that  the  beana  were  his,  and  thai  they  did  not  belong  te 

Charles,  and  he  forbade  the  constable  to  levy  on  or  remove  tiiem  from  the 

premisea.     The  constable  having  attempted  to  remove  them,  the  plaintiff  in 

error  pat  his  hands  upon  the  constable  and  excluded  him  from  the  barn,  using 

only  so  much  force  as  waa  necessary  to  prevent  him  from  removing  the  beans. 

On  this  set  of  facts,  the  question  aroae  as  to  whether  one  owning  and  in  the 

actoal  possession  of  personal  property  is  liable  to  an  indictment  for  using 

force  to  prevent  an  officer  from  levying  upon  such  property  by  virtue  of  an 

execation  against  another  person,  when  the  officer  acit,  not  wantonly,  care- 

leaaly,  or  oppressively,  but  in  good  faith,  believing  the  property  to  be  that  ol 

^he  execation  debtor.    It  was  held  that  he  is  liable^  and  the  cases  cited  above, 

'^  which  seem  to  exhaust  the  subject,  were  there  cited.    But  Barker,  J., 

dissented,  and  placed  his  dissent  upon  the  common-law  rule,  as  he  understood 

it  to  be,  that  the  owner  of  personal  property,  in  the  actual  posaeasion  of  the 

same,  may  defend  his  posseaskm,  using  no  more  force  than  is  necessary,  as 

againat  an  officer  who  seeks  to  seise  and  remove  the  same  by  virtue  of  legal 

process  in  hia  handa;,  commanding  him,  in  general  tsrma,  to  levy  upca  the 

property  of  another  named  in  the  writ.    He  cited  several  cases  in  support  of 

his<ypinion. 

In  Cohely  v.  State^  4  Iowa,  477,  on  the  trial  of  an  indictment  for  aft 
assault^  after  the  state  had  proved  that  the  party  assaulted  went  to  the 
house  of  defendant  to  assist  a  constable  in  levying  an  execution  upon  his 
property,  the  defendsnt  offered  to  prove  that  the  property  levied  on  waa 
exempt  from  execution,  and  that  he  requested  them  to  levy  on  other;  but 
this  evidence  was  held  to  be  properly  excluded  from  the  jury.  The  Vermouft 
eases  must  not,  however,  be  misunderstood.  Some  regard  must  be  had  to 
the  rights  which  the  owner  has  to  his  property,  and  th^  are  not  all  to  ceaae 
when  the  sheriff  comes  with  a  process,  not  against  him,  but  against  a  third 
person  with  whom  he  has  no  connection;  and  it  ia  not  always  true  that  the 
same  facts  which  would  render  an  entire  stranger  guilty  of  impeding  and 
hindering  an  officer  will  render  the  owner  guilty.  A  removal  of  property 
about  to  be  attached,  by  an  entire  atranger,  to  prevent  auch  attachment 
might  be  an  offense  when  such  a  removal  by  the  real  owner,  for  the  same 
puipoae,  to  prevent  its  being  attached  aa  the  property  of  another,  would  not 
be  an  offense.  And  the  owner  may  make  use  of  any  peaceable  means  to  pre- 
vent such  attachment^  as  it  would,  in  fact,  be  a  trespass  on  him.  He  may 
keep  or  regain  the  possession  peaceably,  and  when  it  can  be  done  without 
using  any  force  or  violence  against  the  officer:  State  v.  MUler,  12  Vt.  437. 
And  in  such  a  case,  where  the  owner  subjects  himself  to  an  action  at  the  auit 
of  the  officer,  the  defendant  may  ahow  his  right  to  the  property,  and  thus 
defeat  the  action:  MerrUt  v.  Miller,  13  Id.  416.  The  Vermont  cases,  like 
the  principal  one,  make  the  ''force "  used  an  element  in  the  crime  of  resist- 
iqg  an  officer;  a>ul  it  is  << preventive  force"  alone,  caused  by  other  tha* 
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(•'.aoeabla  mmoM,  which  ig  deemed  onlawfaL     If  one  <<iM*t»<«g  to  be  tho 
o\mer  of  property  resistB  an  offioer  who  seeks  to  levy  upon  it  as  the  property 
ot  another,  he  does  so  at  his  periL    The  creditor  may  have  an  action  on  th« 
-ease  for  nnlawfally  interrupting  his  attachment,    ^e  officer  may  have  an 
.  action  of  trespass,  if  the  goods  are  taken  oat  of  his  possession.    The  trustee 
.process  will  compel  the  possessor  to  make  full  disclosure  of  his  ri^^t  to  hold. 
And  besides  all  this,  the  party  is  liable  to  indictment,  and  if  he  fails  in  mak- 
Ttng  out  his  right  strictiy,  will  incur  a  severe  penalty.    Not  only  thi^  we 
thave  seen  above  that  the  owner  who  resists  the  officer  in  taking  property  nofe 
«ubject  to  his  writ,  though  such  resistance  be  accompanied  by  no  more  force 
than  is  necessary  to  prevent  the  levy,  is  not  allowed  to  show  that  the  prop- 
erty belongs  to  himself.    The  law  thus  takesmway  from  him  his  only  defense. 
The  more  prudent  course,  therefore,  where  the  officer  insists  upon  his  levy.  Is 
for  the  owner  to  resort  to  his  replevin,  or  to  his  action  for  damages;  <J"»<gh 
in  the  former  case  he  must  give  a  bond  with  surety,  and  in  the  latter,  the 
expense  may  consume  the  value  of  the  property. 

This  seems  to  be  the  present  law  on  tiie  subject^  Miat«igh  it  appean  to 
make  a  milk-sop  of  the  owner  in  resistiDg  an  offioar  attamptiog  to  levy  ca 
property  not  subject  to  his  writ. 
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[88  Naw  lUJCPSHias,  387.] 
Two    MSN    1IU8T  BB  CONSIDBRED  PARTNERS  AB  TO  TtefiD  PftBaONa^  wh< 

they  are  jointly  concerned  in  a  transaction  under  an  agreement  to  aharo 
between  tiiem  indefinitely  the  profits  of  the  businees. 

Sbcbxt  Aorxembnt  or  Parties  Rklativb  to  their  ComffaonoK  nr  Bon- 
NE8S  is  binding  between  themselves,  but  will  not  control  their  respon- 
sibility to  others  ignorant  of  such  agreement. 

Third  Persons  Entering  into  Secret  Aorkembnt  betwxbh  Mbmbebs 
ov  Firm  to  share  profits  are  liable  as  partners.  Thus  dormant  partners 
who  participate  in  the  profits  of  trade  and  conceal  their  names  are 
equally  liable,  when  discovered,  as  if  their  names  had  appeared  in  the 
firm,  although  they  were  not  known  to  be  partners  at  the  time  of  the 
creation  of  the  debt. 

Those  Dealing  with  Parties  CoNHaorED  nr  Business  are  Bound  bt 
their  agreements  with  each  other,  if  at  the  time  they  know  the  nature  of 
those  agreements,  or  have  knowledge  of  such  ^uria  or  droumstanoes  as 
would  lead  a  man  of  common  prudence  to  make  inquiry  in  relation  to 
them. 

Ir  Persons  are  not  Partners  as  between  Themselves,  they  caonot  be 
so  charged  by  a  third  person  having  knowledge  of  the  fact^  or  having 
such  knowledge  that  he  is  bound  to  inquire  oonceming  it. 

Those  Who  Share  Proeits  or  Business  are  Liable  as  Partners  to 
third  persons  under  all  agreements  within  the  apparent  scope  of  the 
business  in  which  they  are  engaged,  unless  the  limitations  of  their  con- 
tracts are  known  to  thoee  with  whom  they  deal,  or  are  such  as  from  the 
facts  known  to  them  they  are  bound  to  inquire.  No  other  exception  to 
the  general  rule  can  safely  be  admitted. 

Third  Person  Liable  as  Partner  when. — One  having  no  knowledge  el 
any  partnership,  and  dealing  with  a  party  who  shares  the  profits  wiHi  a 


inly,  1858.]  Bbomlbt  v.  Eluot.  183 


tblrd  penon,  may  diaige  sadi  third  pemn  m  a  parloer  for  all  dobte 
ooatracted  within  the  apptfoai  aoope  of  the  Iwmwi  of  tho  puty  with 
i^bom  they  deal 

fkuoss  TBAvaACiiNo  Busnms  Tooxnaai  may  be  ohaiged  m  pertnan 
iar  an  debta  contracted  within  the  apparent  acope  of  their  bnaineai^ 
whaterer  may  be  their  contracta  or  atipnlationa  with  each  other,  by  thoea 
dealing  with  them,  and  who  have  no  knowledge  of  their  agreementi^  or 
knowledge  of  any  fact  or  drcnmatance  which  ought  to  put  tfaam  oa 
inquiry. 

Piataov  Who  Rbcxivb  Qhabm  ow  BunmsB  "Bmowm,  by  way  of  aalary  or 
oompenaation  for  aerrioea,  u  liable  aa  a  partner  to  third  peraona,  nnleaa 
the  tme  character  of  the  agreement  is  known,  or  the  apparent  rdlatiooa 
of  the  partiea  ia  aneh  aa  shonld  put  partiea  dealing  with  tfaam  upon  in* 
qniry. 

Bbqad  Bxjtm  that  "Ko  PAsnncBSHip  will  u  Cuuxxd  as  to  Tamn 
PiBSOits,  if  the  whole  tranaactiona  are  clearly  anaceptible  of  a  diflerent 
interpretaticm,  or  exdnde  some  of  the  eaaential  ingredianta  of  a  partner* 
ahip,'*  IB  not  law,  becaoae  it  falls  litUe  ahort^  if  at  all,  of  the  doctrine  thai 
no  peraona  will  be  liable  to  third  peraona  aa  partaera  nnleaa  they  are 
partnera  aa  between  themaelyee. 

Iv  Peuov  T&AK9ACT8  BuBZKiaa  Appasxmtlt  oh  his  Own  AooouRT,  and 
for  hia  own  benefit^  another  peraon,  who  ia  foond  to  ahare  the  proAta  of 
the  busineaB  with  him,  may  be  charged  aa  a  partner  for  all  debta  con- 
tracted by  the  former  within  the  apparent  aoope  of  hia  boainea^  withont 
regard  to  any  private  agreementa  between  theuL 

(^OMsnon  wHxiHKR  Two  PXR80NS  ABi  Pabthxbs  ab  TO  Thibd  PBaMUII 
irill  be  superaeded  by  a  determination  of  the  fact  that  they  are  to  be 
regarded  as  partnera  between  themaeWea. 

INro  Lbadino  'PBxacmMS  ov  CoNTBAor  oy  PAsnnBSHir  are,  a  oommoii 
interest  in  the  stock  of  the  company,  and  a  peraonal  reaponailHlity  for 
the  partnerahip  engagementa. 

OWBXBSHIP  or    PROFEBTT  IN    CoiOCOH  18   HOT   If  lOHBAST  TO  OOHRinm 

Pabtnebship;  ye^  each  partner  must  bring  into  the  oommon  stock  aome- 
thing  that  ia  valuable. 

TiUD  PABTmsBSHip  MAT  Bx  Crxatsd  bt  Ohb  Pbooit  Abvahodio  Fuvm^ 
and  another  furnishing  personal  aervioea  and  akill,  in  carrying  on  a  trade^ 
if  the  latter  ia  to  share  in  the  profita. 

pAXTHSBaHXp  IB  HOT  CoNTnTED  TO  CoxMSEOUL  BuHLiiMB.  It  may  exial 
between  attorneys,  conveyancers,  mechanicB»  stage-line  proprietora,  arti- 
aana,  or  farmers,  as  weU  as  between  merchanta.  It  may  aa  well  exiat 
between  brokers  and  factors  or  agents,  whoee  aole  employment  relatea  to 
the  property  and  business  of  third  person^  as  well  aa  among  thoae  who 
jointly  own  the  property  in  which  they  deaL 

OwvsBSHiF  OY  Goods  in  Which  pABTHnsHiF  Diau  may  belong  to  one 
of  the  partners  exclusively,  just  aa  weQ  aa  to  a  stranger,  withont  in  any 
way  affecting  the  validity  of  the  partnership. 

Bbsdicb  ov  Oohtract  ov  Pabtnxbshif  is  that  partiea  ahonld  be  jointly 
concerned  in  profita  and  leas,  or  in  profita  only,  in  aome  honeat  and  law- 
ful business;  the  relation  of  partnership  being  estaUiahed  by  the  fact 
that  they  ahare  the  profita  between  them. 

PiMOHS  HAT  BH  PABTinEBS  AS  TO  PBovim  OV  BuBDnoB  Carried  on  by 
them  jointly,  though  aa  to  aU  the  property  employed  in  the  bnaineaa  they 
ly  be  aeveral  ownera. 
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That  Pastixs  iciTBr  Shabb  Pboftts  ab  PBonra,  to  render  ifaam  liable  «•' 

partners,  is  a  distinction  too  thin  to  be  satisfactory. 
Term  '*Nkt  Inoomb"  cannot  bs  Understood  to  Mean  Gross  FmawrnL 
Parol  Testdiont  will  not  be  Bbobited  to  Oonstrue  WRinxN  Ck>N- 

TBAOT  of  partnership,  or  to  show  the  intention  of  the  parties  to  it. 

Assumpsit  against  the  defendants  Elliot  and  Hovey,  as  late^ 
partners,  jointly  doing  business  under  the  firm  name  of  S« 
Hovey,  to  recover  for  goods  sold  to  Hovey  for  the  use  of  the 
firm,  and  also  to  recover  on  a  promissory  note  executed  by 
Hovey  on  November  5,  1856,  payable  to  plaintiff's,  and  given 
for  goods  sold  and  delivered  by  them  to  Hovey,  for  the  use  of 
the  firm,  etc.  Hovey  was  defaulted,  and  Elliot  pleaded  the 
general  issue.  It  was  agreed  that  plaintiff's  were  partners  in 
business;  and  that  the  goods  specified  in  the  accoimt,  as  well 
as  those  for  which  the  note  was  given,  were  sold,  delivered, 
and  taken  into  the  store  occupied  by  Hovey  during  his  busi- 
ness relations  with  Elliot.  On  April  2, 1856,  Elliot  and  Hovey 
had  entered  into  an  agreement  to  conduct  the  jewelry  and 
fancy-goods  business  in  Manchester.  Elliot  furnished  the 
stock,  and  Hovey  the  store  or  salesrooms;  and  they  were  to 
share  the  profits.  Each  was  to  be  the  owner  of  the  stock,  em- 
ployed in  the  business,  which  he  had  furnished.  Hovey  was 
to  conduct  the  business  in  his  own  name  alone,  and  was 
clothed  with  power  to  purchase  any  additional  goods  he  chose. 
Other  features  of  the  agreement  appear  in  the  opinion.  It  ap- 
peared in  evidence  that  Hovey  conducted  the  business  from 
April  2,  1856,  to  January  1,  1857,  when  he  bought  Elliot  out 
During  the  continuance  of  the  business  under  the  agreement, 
Hovey  purchased  about  four  thousand  dollars'  worth  of  goods, 
of  which  those  sued  for  were  part,  and  Elliot  put  into  the  store 
during  the  same  time  goods  to  nearly  the  same  amount.  At 
the  time  Hovey  bought  Elliot  out,  the  profits  of  the  business^ 
including  the  profits  of  all  the  goods,  both  those  purchased  by 
Hovey  and  those  put  into  the  store  by  Elliot,  amounted  to 
about  nine  hundred  dollars,  which  was  equally  divided  be^ 
tween  Hovey  and  Elliot,  Hovey  giving  Elliot  his  note,  secured 
by  mortgage  of  the  whole  stock,  for  half  that  sum.  Some 
losses  were  sustained,  all  of  which  were  borne  by  Hovey,  who 
was  a  jeweler  by  trade;  and  the  proceeds  of  his  labor  when 
not  engaged  in  selling  goods,  as  well  as  those  of  a  hired  hand, 
were  reckoned  as  profits.  When  Hovey  bought  Elliot  out,  he 
gave  him  a  note  for  his  part  of  the  goods  in  the  store,  and  his 
share  of  the  profits  of  the  business,  and  secured  the  same,  and 
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other  notes  he  owed  him,  by  a  mortgage  of  the  entire  stock 
then  on  hand.  Elliot  was  permitted,  against  the  objection  of 
plaintiffs,  to  offer  evidence  tending  to  show,  by  the  testimony 
of  himself  and  Hovey,  that  there  was  no  understanding  be* 
tween  the  defendants  that  they  were  partners;  that  Hovey  had 
no  control  over  the  goods  put  into  the  store  by  Elliot,  except 
to  sell  them;  that  Elliot  had  a  right  at  any  time  to  withdraw 
his  part  of  the  goods,  and  had  no  control  over  those  purchased 
and  put  into  the  store  by  Hovey;  that  he  did  not  exercise  any 
authority  in  relation  to  the  Idnd  or  quantity  of  goods  pur- 
chased by  Hovey,  and  that  Hovey  did  not  disclose  to  the 
plaintiffs  or  to  anybody  else  the  existence  or  terms  of  the 
agreement  between  himself  and  Elliot;  that  Elliot  had  no 
knowledge  of  the  purchases  made  by  Hovey  of  the  plaintiffs; 
that  nothing  was  said  between  the  defendants  as  to  how  losses 
should  be  borne;  and  that  Hovey  was  to  be  paid  for  his  ser* 
vices  by  one  half  the  profits  arising  from  the  sale  of  goods, 
after  deducting  expenses.  A  verdict  was  taken,  by  consent^ 
for  the  plaintiffs,  judgment  to  be  rendered  thereon,  or  the 
same  to  be  set  aside  and  judgment  rendered  for  the  defendant 
Elliot,  and  against  Hovey,  as  the  opinion  of  the  court  might 
be. 

iformon  a/nd  Stanley j  for  William  H.  Elliot. 

Clark  and  Smithy  for  the  plaintiffs. 

By  Court,  Bell,  J.  We  regard  the  law  as  settled  in  this 
state,  that  where  two  men  are  jointly  concerned  in  any  transac- 
tion, under  an  agreement  to  share  between  them  the  profits  of 
the  business  indefinitely,  they  must  be  considered  as  partners 
in  the  transaction.  It  was  distinctly  so  decided  in  the  case  of 
BfXfum  V.  RobbinSy  8  N.  H.  65;  and  the  court  cite,  in  support  of 
the  decision,  Dob  v.  Halseyj  16  Johns.  34  [8  Am.  Dec.  293]; 
Wdugh  V.  Carver^  2  H.  Black.  236;  Orace  v.  Smithy  2  W. 
Black.  998;  Coope  v.  Eyre^  1  H.  Black.  43;  Hoare  v.  DaweSy 
Doug.  373;  Walden  v.  Sherburne,  15  Johns.  422.  It  was  an 
action  brought  to  charge  two*  persons  as  partners,  one  of  whom 
denied  his  liability;  and  the  precise  question  was  of  the  liability 
of  the  parties  as  partners  to  third  persons. 

The  same  principle  is  supported,  as  the  general  rule,  by  the 
elementary  books,  even  where  its  force  is  impaired  by  ground- 
less exceptions:  3  Stark.  Ev.  1071,  notes;  2  Saund.  PI.  &  Ev. 
710;  1  Smith's  Lead.  Cas.  491;  Oow  on  Partnership,  14; 
i^B  Merc.  L.  21;  Story  on  Partnership,  5,  60;  Caiy  on 
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Partnership,  7;  8  Kent's  Com.  32;  and  by  a  great  mass  of  de- 
cisions: Ex  parte  Digby  &  Jones,  1  Deac.  341;  Barry  y.  NesharOf 
3  G.  B.  641;  Reid  v.  HoUinshead,  4  Bam.  &  Cress.  867;  Ex 
parte  Langdale,  18  Ves.  301;  Pott  v.  Eyton,  3  C.  B.  42;  Ex 
parte  Rowlandson,  1  Rose,  89;  Smith  y.  Wataorij  2  Bam.  & 
Cress.  401;  Higbee  v.  Burge^  9  C.  B.  431;  King  v.  Dodd,  9 
Uast,  527;  Turner  v.  Biaadly  14  Pick,  192;  Dickinson  v.  i2o&- 
trtSj  12  Id.  74;  D^wny  v.  Oofcoe,  6  Met.  82;  Bailey  v.  Clari,  6 
Pick.  374;  Blanchard  v.  Coolidge,  22  Id.  164;  TToZcten  v.  S^i^r- 
bume,  15  Johns.  409;  Oakley  v.  ^sptntj^aZI,  2  Sandf.  7;  Hodg- 
man  v.  Smithy  13  Barb.  302;  Zaf^HU  fani  v.  Orayy  14  Id. 
471;  Kellogg  v.  Griswoldy  12  Vt.  295;  Hastings  v.  ^opHfwon, 
28  Id.  108;  Pwrce  v.  ^fexander,  2  G.  Greene,  427  [52  Am.  Dec. 
626] ;  Motley  v.  Jones,  3  Ired.  Eq.  144. 

Though  the  law  allows  parties  to  regulate  their  concerns  as 
they  please  in  regard  to  each  other,  they  cannot,  by  any  secret 
arrangement  among  themselves,  control  their  responsibilities 
to  others;  and  it  is  not  competent,  for  a  person  who  partakes  of 
the  profits  of  a  trade,  however  small  his  share  of  those  profits 
may  be,  by  any  private  or  secret  agreements  between  the  par- 
ties, to  withdraw  himself  from  the  obligations  of  a  partner: 
Waugh  v.  Carver,  2  H.  Black.  235;  Cheap  v.  Cramxmd,  4  Bam. 
A  Aid.  663;  Hoare  v.  Dawes,  Doug.  371;  Wightma^n  v.  Town- 
-0^,  1  Mau.  <fe  Sel.  412;  Perry  v.  Randolph,  6  Smed.  A  M.  335; 
Bank  v.  Monteath,  1  Denio,  402;  King  v.  Dodd,  9  East,  527; 
Ex  parte  Rowlandson,  1  Rose,  89;  Ex  parte  OeUar,  Id.  191;  Ex 
parte  Wheeler,  Buck,  25;  1  Smith's  Lead.  Cas.  363;  3  Kent's 
Com.  32. 

The  question  as  to  the  person  on  whom  the  responsibility  of 
a  partner  ought  to  attach,  in  respect  lo  third  persons,  arises  in 
the  case  of  dormant  partners,  who  participate  in  the  profits  of 
a  trade,  and  conceal  the  relations  in  which,  they  stand  to  the 
business  and  to  their  fellows.  Such  parties  are  equally  liable, 
when  discovered  and  the  facts  shown,  as  if  their  names  had 
appeared  in  the  firm,  and  although  they  were  not  known  to  be 
partners  at  the  time  of  the  creation  of  the  debt:  3  Kent's 
Com.  31;  Robinson  v.  Wilkinson,  3  Price,  538;  Orace  v.  Smithy 
2  W.  Black.  998;  Pitts  v.  Waugh,  4  Mass.  424;  Uoyd  v.  Arch^ 
bowle,  2  Taunt.  324;  Boardman  v.  Keeler,  2  Vt.  65  [15  Am. 
Dec.  670];  Etheridge  v.  Binney,  9  Pick.  272;  Uoyd  v.  Ashby,  2 
Car.  A  P.  138. 

As  the  law  is  designed  to  protect  third  persons  against  the 
firauds  which  might  be  practiced,  if  secret  agreements  were 
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billowed  to  be  binding  on  third  personflyit  holds  all  partieB 
entering  into  such  agreements  to  share  profits  liable  as  part- 
ners. Bat  this  liability  depends,  where  ^e  real  agreement  of 
the  parties  as  between  themselves  is  that  they  shall  not  be 
partners,  upon  the  point  of  its  secrecy.  Because,  as  the 
parties  are  bound  by  their  own  stipulations  as  between  them- 
selves, so  all  who  deal  with  them  are  equally  bound  by  them, 
if  at  the  time  of  their  trading  or  contracting  with  the  parties, 
•or  any  of  them,  they  know  the  nature  of  their  agreements 
with  each  other:  Ensign  v.  TTanda,  1  Johns.  Cas.  171;  Hagting$ 
V.  Hopkimony  28  Vt.  108;  Guidon  v.  Robson^  1  Campb.  802; 
Aldenon  v.  Pope,  1  Id.  404,  note;  Hind  v.  Rigg^  Man.  Dig. 
273;  Perkins  v.  Carruthers,  3  Esp.  248;  Waland  v.  ElHns,  1 
fitark.  272;  Champion  v.  Bostvrick^  18  Wend.  186  [31  Am. 
Dec.  376]. 

Indeed,  it  is  not  necessary  that  they  should  actually  know, 
or  have  been  folly  informed,  of  the  real  or  supposed  partner- 
ship agreements.  They  will  be  equally  bound  if  they  have 
been  informed  of  such  facts  as  should  have  led  a  reasonably 
prudent  and  cautious  man  to  make  inquiry:  Pinson  v.  Steinf 
mfyer,  4  Rich.  L.  309;  Town  v.  Hendee,  27  Vt  258;  LivingsUm 
V.  Roowdty  4  Johns.  251  [4  Am.  Dec.  273];  Melver  v.  HumJlAe^ 
16  East,  169;  Barfooi  v.  GoodaU,  3  Campb.  147;  Irby  v.  Vin- 
ing,  2  McCord,  379;  Mowatt  v.  Howlandy  3  Day,  353. 

This  seems  the  only  exception  which  can  be  admitted  to 
the  general  rule,  that  he  who  shares  profits  must  share  losses 
and  responsibilities,  with  safety  to  the  public,  or  to  those  who 
deal  with  such  parties.  And  under  this  exception  will  be 
found  to  range  themselves  a  very  large  proportion  of  the  cases 
where,  upon  one  apparent  ground  and  another,  parties  who 
were  by  their  agreement  to  share  profits  have  been  held  not 
chargeable  as  to  third  persons  as  partners. 

By  the  facts  laid  before  us  in  this  case,  the  parties  were  to 
share  in  the  profits  of  all  the  business  done  in  the  store  kept 
by  Hovey,  as  well  the  profits  of  the  goods  furnished  by  Elliot 
as  of  those  purchased  by  Hovey.  Under  the  general  rule  in 
Brown  v.  RobbinSj  3  N.  H.  65,  tixej  were  chargeable  as  part* 
ners. 

They  do  not  come  within  the  exception  we  have  stated,  as 
there  is  no  evidence  that  the  plaintiffs  had  any  knowledge 
of  the  actual  agreement;  and  as  the  business  was  all  done  by 
Hovey  in  his  own  name,  there  is  no  circumstance  disclosed 
which  was  calculated  to  excite  a  suspicion,  much  less  to  put 
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(hem  on  inquiry,  whether  some  one  else  was  not  interested  ii> 
the  profits  of  the  business.  Upon  our  view  of  the  law,  the- 
defendants  were  therefore  chargeable  as  partners. 

It  is  contended  in  argument  that  the  rule  laid  down  in  the- 
case  of  Brawn  v.  Robbins,  mpra,  if  true  at  all,  is  true  only  in 
the  most  general  sense,  and  that  there  are  exceptions  and 
qualifications  which  include  the  present  case. 

Thus  it  is  said  they  must  share  the  profits  as  profits,  to  ren- 
der them  liable.  The  principle  thus  cited  rests  on  a  distinc* 
tion  long  since  disapproved  as  too  thin  to  be  satisfactory:  Ex^ 
parte  Hampety  17  Ves.  404.  If  so  absurd  and  groundless  a 
doctrine  were  to  be  recognized  as  law,  it  would  not  reach  thi» 
case,  since  it  is  expressly  agreed  that  "  the  net  income,  after 
paying  the  expenses  of  the  concern,  is  to  be  equally  shared 
between  the  contracting  parties."  This  is,  in  our  view,  noth-^ 
ing  less  than  sharing  the  profits  of  the  business  as  jnrofits. 

It  is  evidently  the  net  profits  which  are  to  be  thus  divided^ 
and  not  the  gross  profits,  which  it  has  been  attempted,  in 
some  cases,  to  make  a  test  to  distinguish  the  cases  where  a 
partnership  liability  attaches  and  where  it  does  not.  The 
term  ''net  income"  cannot  be  understood  to  mean  gross 
profits. 

Again,  it  is  said  that  a  person  may  receive  a  share  of  the 
profits  of  a  business,  by  way  of  salary  or  compensation  for 
services,  without  being  held  liable  as  a  partner  to  third  per- 
sons. This  principle  has  not  been  adopted  here;  and  unless 
received  with  the  qualification  that  the  true  character  of  the 
agreements  between  the  parties  is  made  known  to  those  who 
may  have  dealings  with  them,  or  the  apparent  relations  of  the 
parties  are  so  evidently  those  of  principal  and  agent,  or  rather 
of  master  and  servant,  that  no  person  could  be  misled  or  de* 
frauded  in  consequence  of  the  connection,  it  seems  to  us  it 
would  be  of  most  unsafe  and  dangerous  tendency,  and  wholly 
unfit  to  be  adopted. 

But  if  such  a  rule  was  established,  it  is  not  conceived  that 
this  case  would  fall  within  it.  It  was  not  a  case  where  Hovey 
was  to  furnish  merely  his  personal  services,  since  it  was  ex- 
pressly agreed  that  he  was  to  furnish  the  store;  and  Hovey  was 
also  expressly  authorized  to  procure  and  add  to  the  stock  fur- 
nished by  Elliot  such  goods  and  to  such  value  as  he  should 
think  proper;  the  profits  on  the  sales  of  which  were  to  be  ac- 
counted for  and  divided  in  the  same  manner  as  those  on  the 
goods  furnished  by  Elliot. 
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Hovey,  by  the  agreement,  is  not  to  stand,  as  to  any  of  these 
jgoods,  in  the  relation  of  a  clerk  or  salesman  to  Elliot,  or  in  any 
way  as  his  servant.  He  is  not  to  appear  as  mere  broker  or 
commission  dealer,  transacting  the  business  of  another;  but  he 
is  to  be  presented  as  the  principal  merchant,  proprietor  of  the 
goods,  dealing  on  his  own  account  and  credit,  and  transacting 
the  business  for  his  own  profit.  Elliot  famished  a  capital  and 
retained  a  control  for  his  own  security,  but  he  stands  apart,  and 
is  not  seen  by  the  world  to  have  any  interest  or  connection  with 
the  business.  We  cannot  believe  that  in  any  court  where  the 
doctrine  to  which  we  have  referred  is  adopted,  it  would  be  held 
to  apply  to  a  case  of  this  kind,  unless  they  are  prepared  to  re- 
ject entirely  all  the  received  doctrines  as  to  the  liability  of 
dormant  partners,  or  to  adopt  the  broad  rule  that  "  no  partner- 
ship will  be  created  as  to  tiiird  persons,  if  the  whole  transac- 
tions are  clearly  susceptible  of  a  different  interpretation,  or 
exclude  some  of  the  essential  ingredients  of  a  partnership;"  as 
laid  down  by  a  plausible  writer,  but  often  superficial  thinker, 
which  fall  little  short,  if  at  all,  of  the  doctrine  that  no  persons 
will  be  liable  to  third  persons  as  partners  unless  they  are 
partners  as  between  themselves. 

To  us  it  is  a  settled  matter  that  dormant  partners,  who  par- 
ticipate in  the  profits  of  the  trade,  and  conceal  their  names,  are 
equally  liable,  when  discovered,  as  if  their  names  had  appeared 
in  the  €urm,  although  they  were  unknown  to  be  partners  at  the 
time  of  the  creation  of  the  debt;  3  Kent's  Com.  311;  Robinsim 
V.  Wilkinson,  3  Price,  538;  Grace  v.  Smith,  1 H.  Black.  48;  PitU 
V.  Waugh,  4  Mass.  438;  Uoyd  v.  Arehbowle,  2  Taunt  324; 
Boardman  v.  Keeler,  2  Vt  65  [15  Am.  Dec.  670] ;  Etheridge  v. 
Binney,  9  Pick.  272;  Uoyd  v.  Ashiy,  2  Car.  &  P.  138. 

The  present  seems  to  us  precisely  a  case  of  this  kind.  By 
their  agreement,  Elliot  was  to  furnish  the  capital;  Hovey  to 
fdmish  the  store,  and  to  transact  the  business  in  his  own  name, 
with  power  to  purchase  in  his  own  name  any  additional  goods 
be  chose;  and  after  deducting  the  expenses  of  the  business, 
excepting  Hovey's  services,  the  net  income  and  profits  of  the 
whole  business  (except  some  musical  instruments)  were  to  be 
equally  divided  between  them — Hovey  transacting  the  business 
in  his  own  name  and  for  his  own  benefit  apparently,  while 
Elliot  kept  out  of  sight,  but  shared  the  profits. 

It  is  not  to  be  believed  that  in  any  jurisdiction  a  party  who^ 
without  knowing  or  having  any  reason  to  suspect  that  any 
third  person  had  any  interest  in  the  business  or  any  private 


190  Bbomley  V,  Elliot.  [N.  S. 

bargain  with  the  apparent  owner,  had  given  him  credit,  and 
upon  discovery  of  the  fact  that  the  person  he  dealt  with  was 
a  mere  clerk,  without  responsibility,  had  brought  his  action 
against  the  agent  and  the  owner  as  partners,  could  be  defeated 
on  the  ground  that  the  agent  sharing  the  profits  received  them 
only  as  wages  or  a  compensation  for  services. 

The  doctrine  that  when  the  private  agreements  of  parties  are 
so  drawn  as  to  exclude  some  of  the  essential  ingredients  of  a 
partnership,  the  parties  shall  not  be  charged  as  partners  as  to 
third  persons,  would  overturn  at  once  all  the  doctrines  of  the 
courts  of  common  law  for  centuries;  and  though  the  courts, 
under  the  pressure  of  cases  of  individual  hardship,  from  the 
general  rule,  have  occasionally  decided  such  cases  upon  slight 
and  subtile  and  unsatisfactory  grounds,  there  is  no  case,  so  far 
as  we  can  find,  which  has  in  terms  adopted  or  sanctioned  or 
approved  any  such  doctrine. 

The  decisions  in  a  few  recent  cases  have  tended  very  strongly 
towards  such  a  rule;  but  they  all  have  been  decided  u]x>n 
other  and  entirely  distinct  grounds.  When  a  principle  like 
this  is  generally  received,  it  is  apparent  that  fraud  must  have 
the  widest  scope,  or  the  courts  must  be  forced  to  protect  the 
community  by  a  new  set  of  rules  and  distinctions,  to  supply 
the  place  of  the  wholesome  principles  maintained  in  all  past 
times  by  courts  of  justice. 

The  case  of  Newman  v.  Bean^  21  N.  H.  93,  is  cited  in  the 
argument  to  the  position  that  where  A  was  to  furnish  goods  to 
B  to  sell  as  his  agent,  and  B  might  fill  up  the  store  with  arti- 
cles that  would  sell  at  a  profit,  the  profits,  after  paying  ex* 
penses,  to  be  divided,  the  parties  would  not  be  held  partners 
as  to  third  persons.  It  is  erroneously  cited  to  this  point.  The 
action  was  trover  by  A,  who  furnished  the  goods,  against  the 
sherifi^,  who  attached  the  goods  as  the  property  of  B.  It  was 
held  that  they  were  not  partners  as  between  themselves,  and 
that  B  had  no  property  in  the  goods. 

The  same  remark  applies  to  the  similar  case  of  Judson  v. 
AdamSj  8  Cush.  556.  The  decision  relates  to  the  question  of 
partnership  between  the  parties,  and  not  as  to  third  parties, 
and  as  to  the  property  of  goods  manufactured  by  one  person 
from  the  stock  of  another  for  a  share  of  the  profits. 

The  case  of  Oibson  v.  Stevens^  7  N.  H.  352,  has  no  tendency 
to  show  that  parties  sharing  profits  are  not  partners  as  to  thoeo 
who  deal  with  them.  It  merely  decides  that  if  they  are  part- 
ners, they  are  not  necessarily  the  owners  of  the  property  em* 
ployed  in  their  business. 
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The  questioQ  whether  these  parties  are  to  he  deemed  part- 
ners as  to  third  persons  mnst,  of  course,  be  entirely  superseded, 
if  it  should  prove,  on  examination,  that  they  were  in  &ct  to  be 
rq^arded  as  partners  between  themselves.  Ordinarily,  the  twa 
leading  principles  of  the  contract  of  partnership  are  a  common 
interest  in  the  stock  of  the  company,  and  a  personal  responsi- 
bility for  the  partnership  engagements;  and  both  these  seem 
to  have  been  studiously  avoided,  it  being  obviously  intended 
that  each  should  continue  to  own  the  goods  he  placed  in  the 
store,  and  that  the  responsibility  for  all  agreements  made  in 
the  course  of  the  business  should  rest  on  the  party  who  made 
them. 

But  though  each  party  must  bring  into  the  common  stock 
something  that  is  valuable,  yet  ii^  is  not  necessary  that  there 
should  be  any  property  owned  in  common,  to  constitute  a  part- 
nership. 

If  one  person  advances  funds,  and  another  furnishes  his  per- 
sonal services  and  skill  in  carrying  oh  a  trade,  and  is  to  share 
in  the  profits,  this  constitutes  a  valid  partnership;  neither  is 
it  essential  to  a  partnership  that  it  be  confined  to  commercial 
business.  It  may  exist  between  attorneys,  conveyancers, 
mechanics,  owners  of  a  line  of  stage-coaches,  artisans,  or  farm- 
ers, as  well  as  between  merchants.  It  may  as  well  exist  be- 
tween brokers  and  Cstctors,  or  agents,  whose  sole  employment 
relates  to  the  property  and  business  of  third  persons,  as  among 
those  who  jointly  own  the  property  in  which  they  deal.  There 
can  be  no  valid  reason  why  in  such  case  the  ownership  of  the 
goods  in  which  a  partnersliip  deals  should  not  belong  to  one 
of  the  i)artners  exclusively,  just  as  well  as  it  might  to  a 
stranger,  without  in  any  way  affecting  the  validity  of  the 
partnership.  The  essence  of  the  contract  is  that  they  should 
be  jointly  concerned  in  profits  and  loss,  or  in  profits  only,  in 
some  honest  and  lawful  business — the  relation  of  partners 
being  established  by  the  fact  that  they  share  the  profits  be- 
tween them.  They  are  bound  as  partners  to  third  persons  by 
all  agreements  within  the  apparent  scope  of  the  business  in 
which  they  are  engi^ed,  unless  the  limitations  of  their  con- 
tracts are  known  to  those  with  whom  they  deal,  or  are  such 
as,  finom  the  facts  known  to  them,  they  are  bound  to  inquire. 
But  as  between  themselves,  their  stipulations,  so  far  as  they 
are  not  forbidden  by  law,  are  binding;  and  we  know  of  no  rule 
by  which  persons  are  forbidden  to  be  partners,  as  to  the  profits 
of  a  business  carried  on  by  them  jointly,  though  as  to  all  the 
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{property  employed  in  the  bu6me88  they  may  be  several  own- 
ers. Such  seems  to  be  the  character  of  the  trade  of  these  par- 
ties. Each  was  to  be  owner  of  the  stock  employed  in  the 
business  which  he  had  furnished,  while  they  were  sharers  of 
the  profits  alone. 

In  such  case,  the  partners  would  not  be  liable  for  each  other 
for  any  goods  purchased  by  either  to  be  used  in  the  trade,  when 
the  seller  was  aware  of  the  real  nature  of  their  partnership 
Hgreements. 

But  the  case  would  be  otherwise  as  to  those  who  know  noth- 
ing of  their  being  in  any  way  partners,  and  as  to  those  who 
know  the  fact  of  a  partnership,  but  know  nothing  of  the  precise 
stipulations  between  them.  As  to  these,  the  private  agreements 
form  no  test  of  the  liability  of  the  partners.  The  legal  test  is 
found  in  the  apparent  scope  and  character  of  the  business. 
Here,  the  apparent  scope  of  the  business  transacted  by  Hovey 
was  the  trade  in  watches,  jewelry,  etc.,  implying  the  buying 
and  selling  of  that  class  of  goods.  That  is  the  business  evi- 
dently contemplated  by  their  written  agreement,  and  all  bar- 
gains within  the  scope  of  that  trade,  when  a  partnership, 
however  limited,  is  once  proved,  were  as  binding  on  Elliot  as 
they  were  on  Hovey  himself. 

The  policy  of  the  law  is,  we  think,  clearly  shown  in  relation 
to  this  subject  by  the  statute  providing  for  limited  partnerships, 
passed  July,  1855 — ^almost  a  year  before  the  contract  here  in 
question  was  made — ^by  which  persons  are  permitted  to  invest 
their  funds  in  trade  as  special  partners,  without  personal  lia- 
bility, on  compliance  with  certain  conditions,  the  chief  object 
-of  which  is  to  secure  entire  publicity  as  to  the  fact  and  the  prin- 
•cipal  terms  of  the  connection.  Upon  the  doctrine  before  referred 
to,  in  the  extent  which  it  is  claimed  to  have,  such  a  law  must 
be  idle;  allowing  that  to  be  done  under  onerous  and  trouble- 
some conditions  which  the  law  already  allowed  to  be  done 
without  them. 

It  seems  to  us  impossible  to  regard  this  in  any  other  light 
than  as  a  secret  and  dormant  partnership,  and  the  parties 
must  both  be  held  liable  as  partners  for  the  debts  in  suit 

An  objection  was  made  to  evidence  given  by  Elliot  and 
Hovey.  So  far  as  their  testimony  tended  to  give  a  construc- 
tion to  the  written  contract,  and  to  show  the  intention  of  the 
parties  in  it,  it  is  clearly  inadmissible,  as  tending  to  explain 
or  vary  a  written  contract.  In  the  view  we  have  taken  of  the 
case,  this  does  not  seem  to  bn  of  much  importance. 

Judgment  on  thp  verdict. 
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Shabino  in  Pbofitb  IB  Ti8T  or  FABnrxBSHZP,  tmt  each  party  miut  ahMv 
in  sach  profits  as  a  principal:  Otbome  ▼.  Bramam,  10  Am.  IXso.  614;  Brown** 
Exr  T.  HiggMotham,  27  Id.  618;  WiOinmm  ▼.  JeO,  20  Id.  493;  ZoomM  ▼. 
Marshall,  Id.  696,  and  note  608;  Champhn  ▼.  AM<i0Mi^  31  Id.  376,  and  note 
382;  Ifoufdl  ▼.  Harvey,  39  Id.  376;  BaHlett  is  Co,  ▼.  Jimu,  49  Id.  606;  Pria 
<£r  Ca  ▼.  Alexander  <fr  Co.,  62  Id.  626;  Oriffiih  is  Co,  ▼.  Buffum^  64  Id.  64; 
Ellsworth  ▼.  Toi^  62  Id.  749,  and  note  762.  Theae  caaes  show  that  an  agree- 
ment to  participate  in  the  loawa  is  an  element  of  partnership.  They  also 
ahow  other  elements  oonstitating  that  relation.  See  particularly  note  to 
LoomU  Y.  Marshall,  30  Id.  608;  Eeran  ▼.  HaU,  36  Id.  178. 

When  Onx  RicsiyniG  CoimaraATioN  or  Rxwabd  ioe  his  SzsTicnKi 
WILL  Bs  Rboasdbd  AS  PABTmB:  Stmpson  ▼.  Feliz,  16  Am.  Deo.  602;  LoomU 
▼.  Mar^alU  30  Id.  696,  and  note  608;  Chaimpion  ▼.  Bostwkk,  81  Id.  376;  8L 
Victor  ▼.  Doubert,  29  Id.  447;  Chandler  ▼.  Howland,  66  Id.  487;  BUsworth  ▼. 
Tartt,  62  Id.  749.  Theae  caaes  hear  oat  the  propoaition  that  if  a  person  is  to 
receive  for  hia  aervioes  emoluments  depending  upon  the  profits  and  loaaea  of 
the  trade,  he  is  to  he  considered  a  partner;  hat  if  he  ia  to  reoeiTe  a  certain 
and  definite  portion  of  the  profita,  he  ia  not  a  partner.  Thia  is  a  harmonismg 
distinction  which  prohahly  rona  throagh  nearly  all  the  caaea.  In  Price  <fr  Co» 
Y.  Aleaoamder  is  Co.,  62  Id.  626»  it  is  held,  however,  thai  one  contracting  for 
a  ahare  of  the  profita  generally  in  bosmeaa  is  a  partner  as  to  third  persons, 
bat  is  not  neoeaaazily  sach  aa  between  him  and  the  party  with  whom  he  so 
contracts. 

Whhbs  Qnx  FuBHiBHiB  HIS  Cafital  OB  Qooss  f OT  an  ondertaking,  and 
another  pata  in  hia  aervicea  in  consideration  of  a  ahare  of  the  profita  indefi* 
nitely,  there  ia  a  partnership  between  them  as  regards  the  partiea  themselves, 
as  well  aa  third  persons:  Deb  v.  Haisey,  8  Am.  Dec  293;  MiUer  v.  Hughes, 
10  Id.  719.  Bat  a  partnership  is  not  created  by  the  fihct  that  one  party 
agrees  to  famish  the  goods  and  pay  all  expenses,  and  another  party  agrees  to 
transact  the  business  for  one  half  of  the  profita  as  compensation:  Bradley  v. 
WkUe,  43  Id.  436.  And  mHeranY.  HaO,  36  Id.  178,  it  ia  held  that  where, 
in  a  joint  adventure,  one  fumishea  money  and  another  labor,  they  are  not 
partners  hUer  esse,  in  the  technical  sense,  merely  becaase  they  have  a  mutual 
interest  in  the  profits.  And  he  who  contributes  the  labor  is  not  liable  to  him 
who  advancea  the  money  for  any  part  of  the  capital  lost  in  the  venture. 

pKRsoHa  MAT  BB  pABTNBBS  AS  TO  Thibd  Pbbsons,  and  not  be  so  as  be- 
tween themselves:  Allen  v.  Dunn,  33  Am.  Dec.  614.  Persons  not  partners 
as  between  themselves  become  liable  as  partners  to  third  persons  by  holding 
themselves  out  to  the  world,  or  those  with  whom  they  deal,  as  partners: 
Spears  v.  Toland,  10  Id.  722;  Croaer  v.  lOrker,  61  Id.  724;  Burr  v.  Byers, 
62  Id.  239;  Ellsworth  v.  Tartt,  62  Id.  749,  and  note  762.  Participation  in 
profita  of  busineas  constitutes  a  partnership  as  to  third  persons,  and  the  mem- 
bers will  be  held  liable  as  such,  though  the  business  be  carried  on  in  the  name 
of  one  alone,  and  neither  auppoaea  that  they  are  partnera^  nor  intends  to  be* 
come  such,  nor  are  such  as  between  themselvea:  Sheridan  v.  Medara,  64  Id. 
464.  Ckmceming  evidence  of  partnerahip  as  to  third  persons,  see  Hunt  v. 
Jucks,  1  Id.  666,  and  Bryden  v.  Taylor,  3  Id.  664,  in  addition  to  what  is  said 
on  this  point  in  some  of  the  cases  cited  above. 

Joint  Ownbbship  or  Pbopbbtt  is  not  Negbssabt  to  oonstitute  part« 
nerahip:  Champion  v.  Bostwici,  31  Am.  Dec  376;  contra:  Priced  Co»  v.  Al» 
exander  i:  Co,,  62  Id,  628.    There  must,  however,  be  a  ioint  adventures 
V.  Marshall,  30  Id.  696. 
AM.  Dbc  Vol.  LXXV— U 
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DoBMAMT  Partners,  Who  are— Thxzr  Liabilitii8^  ro.:  See  Brooke  ▼. 
WtuhingUm,  56  Am.  Deo.  142,  and  extended  note  thereto  147-151. 

"Profits  as  PRonrs:"  See  what  is  said  on  this  phrase  in  the  notes  to 
Lwmis  ▼.  Marshall,  30  Am.  Dec  596,  and  Champion  ▼.  Bothokkt  31  Id.  382. 

Onk  Who  Shares  Profits  of  Partnership  must  also  Share  its  Losses: 
MUler  V.  Hughes,  10  Am.  Dea  719. 

Parol  Evidence  is  not  Admissiblb  to  Contradict  or  Vary  the  term* 
of  a  written  contract:  Adair  v.  Adair,  71  Am.  Dec.  779,  and  note  thereto 
785,  referring  to  prior  cases  in  this  series. 

Citations  of  Principal  Case.— i7Z^  y.  Stevens,  38  N.  H.  311,  was  a 
case  of  trover  for  twelve  gold  watches.  Plaintiff  claimed  them  under  the 
mortgage  from  Hovey  for  an  individual  debt  alone.  They  had  been  attached 
by  defendant  for  a  debt  which  was  claimed  to  be  a  partnership  debt  of  plain- 
tiff and  Hovey,  as  partners  under  the  firm  name  of  S.  Hovey.  On  page  312 
Id.,  the  facts  of  the  principal  case  were  adverted  to,  showing  that  by  the 
arrangement  made  between  the  partners  themselves,  each  owned  certain  dis- 
tinct parts  of  the  stock  on  which  the  partnership  business  was  transacted. 
"Taking  the  watches,"  said  the  court,  "to  have  been  part  of  the  stock 
which  was  owned  by  Hoviy,  the  question  arises  whether  the  stock  thus  owned 
separately,  as  between  the  parties  themselves,  is  to  be  regarded  as  partner- 
ship property  for  the  satisfaction  of  partnership  debts.  In  this  case,  Elliol 
was  a  secret  partner.  Of  course,  the  creditors  of  the  firm  had  no  knowledge 
that  any  part  of  the  prox>erty  on  which  the  business  of  the  partnership  was 
done  belonged  to  him  individually,  and  was  not  partnership  property.  We 
think,  in  such  a  case,  where  the  business  is  done  on  a  stock  in  trade  as  the 
partnership  stock,  and  the  creditor  of  the  firm  has  no  knowledge  that  there 
is  an  arrangement  by  which,  as  between  the  partners,  each  owns  a  separate 
part  of  the  stocky  that  the  creditor  is  not  bound  by  such  an  arrangement,  and 
that  ho  has  a  right  to  look  to  the  property  and  stock  which  is  used  in  the 
partnership  business  as  a  fund  pledged  to  the  payment  of  the  partnership 
debts. "  The  subject  of  a  sharing-profits  test  in  partnerships  was  elaborately 
liscuBsed  iu  tlie  valuable  case  of  Eastman  v.  Clark,  53  N.  H.  276-342;  and 
extended  note  thereto,  and  it  was  there  shown  that  the  sharing  of  profits  by 
a  partner  in  any  other  sense  than  as  a  principal  is  not  an  absolute  test  of  his 
liability.  The  principal  case  was  cited  on  pages  282,  286,  288,  et  seq.,  to  the 
point  that  a  secret  or  private  arrangement  between  partners  is  not  binding 
on  third  persons  where  they  have  no  knowledge  of  it;  but  that,  so  far  as  the 
agreement  is  known,  it  must  be  binding  on  all  who  do  have  knowledge  of  it. 
Elliot  v.  Stevens,  38  Id.  311,  was  also  cited  on  pages  287  et  seq.,  to  the  point 
that  if  a  partner's  failure  to  disclose  a  private  agreement  has  oansed  a  peison 
dealing  with  the  firm  to  entertain  a  reasonable  belief  in  the  existence  of  a 
certain  state  of  facts,  and  to  act  on  that  belief,  he  will  not  be  permitted 
afterwards  to  controvert  the  existence  of  such  facts  to  the  prejndioe  of  ths 
creditor. 
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Damb  V.  Damb. 

[88  Nkw  HAMPSHimi,  A9l] 

RpLn  or  Comfoii  Law  oovcERNuia  Riobts  or  LnaoR  asv  Lnsts  a 
BuiLDiNos,  no.,  erected  upon  leaaed  property,  maybe  modified  by  agree- 
ment of  partiee  upon  the  subject;  and  ao  far  as  aacb  agreement  eztend% 
the  question  is  no  longer.  What  is  the  common  law  T  but,  What  hare  the 
parties  agreed? 

Whxri  Building  is  EBflorsD  bt  Onb  Man  utoh  Land  or  AifonrHBB,  by 
his  permission  and  upon  an  agreement  or  understanding  that  it  may  ba 
removed  at  the  pleasure  of  the  builder,  it  does  not  become  a  part  of  tba 
real  estate,  but  continueB  to  be  a  personal  chattel,  and  the  property  of 
the  person  who  erected  it.  In  such  a  case,  it  ii  immaterial  what  is  ihm 
purpose,  size,  material,  or  mode  of  constructioa  of  such  building. 

Tbotzr  will  Lib  roB  Valcb  or  Building  Erbctbd  bt  Onb  Man  uroH 
Land  or  Anotrbr,  where  the  former  erected  it  with  authority  to  re- 
more  the  same  at  pleasure;  and  where  the  owner  of  the  land  afterward* 
resists  such  removal,  or  otherwise  converts  the  building  to  his  own  use. 
Either  the  builder  or  his  assignee  may  bring  the  acticm. 

It  is  Ko  Etidencb  or  Contkrsion  that  Ownkr  or  Land  refuses  to  de« 
liver  up  or  remove  from  his  premises,  upon  a  demand  for  that  purpose,  a 
building  erected  there  upon  an  understanding  that  the  builder  may  re* 
move  it  at  pleasure,  because  the  owner  of  the  land  owes  no  duty  to  the 
builder  further  than  not  to  oppose  the  removaL 

iBBsrAss  IS  NOT  CoHiirrncD  bt  Onb  Wuo  has  Erbcfed  Building  uton 
Anotbbr*8  Land  with  permission  to  remove  it  when  he  sees  fit,  if  he, 
doing  no  unnecessary  damage  to  the  owner,  enters  upon  the  land  for  the 
purpose  of  removing  it  within  a  reasonable  time  after  the  owner  of  the 
land  withdraws  bis  consent  that  the  building  shall  remain,  or  puts  an  end 
to  the  estate  at  will  of  tho  owner  of  the  building  in  it;  because  the  pro- 
priotor  of  goods  and  chattels  has  authority  by  law  to  enter  the  Und  ol 
another  upon  which  they  are  placed,  and  remove  them,  provided  they  ar« 
there  without  his  default. 

TBB8FA88  IS  OOMMnTED  BT  ERECfTEB  OT  BUILDINO  UPON  AnOTHXB's  LaND 

BT  Entbt  to  Rkmovb  Such  Building,  if  the  owner  of  the  building 
allows  it  to  remain  on  the  owner  s  land  an  unreasonable  time  after  his 
right  of  removal  has  ended,  or  if  such  right  terminates  by  his  own  act 
before  removal.  It  is  his  fault  that  it  remains  afterwards;  and  he  will  be 
liable  for  all  damage  done  by  him  to  the  owner  of  the  land,  but  not  for 
the  value  of  the  property  removed. 

LfOENfTS  TO  Continub  Buildino  upon  Ownbb's  Land  is  Rktokbd  by  con- 
veyance of  owner's  interest  in  the  land,  where  the  builder  has  put  his 
structure  there  with  a  right  of  removal;  but  the  owner  of  the  building 
will  not  be  affected  by  it  till  notioe^  either  aotual  or  conslructive^  of  the 
revocation. 

Vo  Intkbbst  in  Building  Erbotbd  upon  Anothbb's  Land  with  Right 
or  Rekotal  Passbs  bt  Contbtanob  of  the  owner's  interest  in  the  land, 
whether  the  purchaser  had  notice  of  the  position  of  the  building  or  not. 
If  he  is  wronged,  his  remedy  is  upon  the  covenants  in  his  deed. 

Rbsertbd  Right  to  Rbmotb  Building  Erbctbd  on  Anothbb's  Land 
IB  Personal,  and  is  not  affected  by  a  recovery  of  the  land  by  an  assignee 
of  the  owner  with  notice,  whether  the  buildings  wero  upon  the  land  by 
light  or  by  wrong.    Such  a  right  of  removal  would  give  no  intsrest  fai 
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the  land  within  the  statate  of  frmads^  would  gnra  no  leian  or  poveonoa 
of  the  land,  and  wonld  constitate  no  def enae  in  a  real  action  for  the  land. 

TXNANOT  AT  WiLL  IS  TSRMINATBD  BT  SaLK  OV  PbOPBBTT. 

CouBT  WILL  Babelt  IirrEBrBRB  TO  Obdxb  Nbw  Tbial  ok  MonoH  ow 
Paatt  Who  has  had  Dub  Notiob  or  Surr,  employed  coonael,  and  who 
haa  been  defaulted  with  the  knowledge  and  consent  of  hia  connaely  but 
through  some  fault  or  mistake  of  theirs.  A  clear  case  of  aooidenti  mis- 
take, or  misfortune  must  be  shown  to  induce  the  court  to  do  so. 

Petition  for  new  trial,  setting  forth  that  in  1842  Timothy 
Dame  was  possessed  of  a  tract  of  land  in  Farmington,  con- 
taining twelve  acres,  etc.,  with  stated  boundaries;  that  the 
petitioner,  Edward  Dame,  in  that  year,  by  permission  of  said 
Timothy  Dame,  erected  on  said  tract  a  dwelling-house  and 
bam,  of  the  value  of  five  hundred  dollars;  that  on  January  13, 
1853,  Timothy  Dame  conveyed  said  land  by  warranty  deed  to 
Daniel  W.  Dame  and  Isaac  Worster,  the  petitionees,  reserving 
the  house  and  barn,  erected  as  above  stated,  with  the  power  to 
remove  them.  The  petition  further  alleged  that  on  January 
2,  1854,  Dame  and  Worster  procured  a  writ  of  attachment  to 
foe  served  on  the  petitioner,  and  demanded  of  him  a  certain 
messuage,  it  being  the  same  land  named  above.  By  accident, 
mistake,  or  misfortune,  the  attorneys  of  petitioner  filed  a  plea 
or  answer,  claiming  for  him  title  to  an  undivided  moiety  of 
said  land,  and  disclaiming  the  residue.  The  suit  was  con- 
tinued until  the  March  term,  1855,  when  through  accident, 
mistake,  or  misfortune  a  default  was  entered,  and  judgment 
rendered  for  the  plaintiffs,  a  writ  of  possession  issued,  and  the 
petitioner  was  turned  out  of  possession  of  said  buildings,  and 
deprived  of  the  right  of  possession  and  right  to  remove  them. 
It  further  appeared  that  on  October  26,  1855,  said  Timothy, 
for  a  nominal  consideration,  released  to  said  D.  W.  Dame  and 
Worster  his  right,  title,  and  interest  in  the  house  and  bam. 
The  evidence  substantially  supported  the  allegations  of  the 
petition,  which  prayed  a  new  trial  or  other  relief. 

Handin,  for  the  petitioner. 

Christie^  for  the  petitionees. 

By  Court,  Bell,  J.  The  rules  of  the  common  law,  relating 
to  the  rights  of  lessor  and  lessee,  in  buildings  and  other  struc- 
tures erected  by  the  lessee  upon  the  property  leased,  and  in 
such  things  as  are  annexed  and  affixed  to  any  buildings  or 
structures  thereon,  are  liable  to  be  changed  and  modified  in 
any  way  by  the  agreements  made  by  the  parties  on  the  sub- 
ject; and  BO  far  as  such  agreements  extend,  the  question  is  no 
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longer,  What  is  the  common  law?  hat,  What  hare  the  parties 
agreed?  Amos  &  Perard  on  Fixtures,  97,  103, 104;  Broom's 
Legal  Maxims,  280;  Dubois  v.  KeUy,  10  Barb.  496;  2  Smith's 
Lead.  Cas-  87;  WaU  v.  Hinds,  4  Gray,  273  [64  Am.  Dec.  64]; 
Smith's  Land.  &  Ten.  352;  Foley  v.  Addenbrooke,  13  Mee.  ft 
W.  174. 

It  is  in  accordance  with  this  principle  that  it  has  been  set> 
tied  by  many  decisions,  that  where  a  building  is  erected  by 
one  man  upon  the  land  of  another,  by  his  permission,  upon 
an  agreement  or  understanding  that  it  may  be  removed  at  the 
pleasure  of  the  builder,  it  does  not  become  a  part  of  the  real 
estate,  but  continues  to  be  a  personal  chattel,  and  the  property 
of  the  person  who  erected  it.  In  such  case,  it  is  immaterial 
what  is  the  purpose,  size,  material,  or  mode  of  construction  of 
Bach  building:  Vanness  v.  Packard,  2  Pet.  137;  Taylor's  Land« 
A  Ten.,  sec.  546.  It  is  merely  personal,  and  is  governed  by 
the  same  rules  as  any  other  article  of  personal  property;  as, 
for  instance,  a  pile  of  lumber,  left  by  consent  of  the  owner  of 
the  land  upon  his  premises:  Smith  v.  Benson,  1  Hill  (N.  Y.), 
176. 

This  principle  has  been  recognized  and  applied  in  Wells  y. 
Banister,  4  Mass.  514;  Doty  v.  Qorham,  5  Pick.  489  [16  Anu 
Dec.  417];  Marcy  v.  Darling,  8  Id.  283;  Ashmxm  v.  Williams^ 
Id.  404;  Rogers  v.  Woodbury,  15  Id.  156;  Wall  v.  Hinds,  4 
Gray,  273  [64  Am.  Dec.  64];  and  see  WaM)um  v.  Sprout,  16 
Mass.  449;  in  Osgood  v.  Howard,  6  Me.  425  [20  Am.  Dec.  322]; 
Russell  V.  Richards,  10  Id.  429  [25  Am.  Dec.  254] ;  Hilbome 
V.  Brown,  12  Id.  162;  TapUy  v.  Smith,  18  Id.  12;  Doak  v.  Wis^ 
well,  38  Id.  572;  Fuller  v.  Tabor,  39  Id.  519;  Pullen  v.  Bell,  40 
Id.  314;  in  Barnes  v.  Barnes,  6  Vt.  388,  with  which  Leland  v. 
Oassett,  17  Id.  403,  is  not  inconsistent;  in  Curtiss  v.  Hoyt,  19 
Conn.  154  [48  Am.  Dec.  149];  in  Smith  v.  Benson,  1  Hill  (N. 
Y.),  176;  Smith  v.  Jenks,  1  Denio,  580;  Oodard  v.  Oovld,  14 
Barb.  662;  Mott  v.  Palmer,  1  N.  Y.  564;  Ombony  v.  Jones,  21 
Barb.  520;  in  Brearly  v.  Cox,  24  N.  J.  L.  287;  in  McCracken 
V.  Hall,  7  Ind.  30;  in  StiUman  v.  Hamsr,  7  How.  (Miss.)  421; 
and  in  Haven  v.  Emery,  33  N.  H.  66. 

If  in  such  case  the  owner  of  the  land  resists  the  removal  of 
such  building,  or  otherwise  converts  it  to  his  own  use,  he  will 
be  liable  in  trover  for  the  value  of  it,  either  to  the  builder  or 
his  assignee:  Osgood  v.  Howard,  6  Me.  452  [20  Am.  Dec.  322]; 
Russell  V.  Richards,  10  Id.  429  [25  Am.  Dec.  254] ;  Wansbrough 
r.  Maim,  4  Ad.  &  £1.  884;  Hilbome  v.  Brown,  12  Me.  1G2| 
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Smith  V.  BeMon,  1  Hill  (N.  Y.),  176;  Fairbum  y.  Eiutwoody  6 
Mee.  &  W.  679;  Tapley  v.  Smit^,  18  Me.  12. 

But  a  mere  refusal  or  neglect  to  deliver  it,  or  to  remove  it 
from  his  premises,  upon  a  demand  for  that  purpose,  will  not  be 
evidence  of  a  conversion,  because  the  owner  of  the  land  owes 
no  dut}'  to  the  builder  but  not  to  oppose  the  removal. 

If  the  owner  of  the  land  withdraws  lus  consent  that  the 
buiJding  should  remain,  or  puts  an  end  to  the  estate  at  will  of 
the  owner  of  the  building  in  it,  the  latter  may  enter  upon  the 
land,  and  peaceably  remove  the  building,  doing  no  unnecessary 
damage  to  the  owner,  within  a  reasonable  time,  without  being 
a  trespasser:  1  Taylor's  Land.  &  Ten.  869;  Weeton  v.  Wood- 
cock  J  7  Mee.  &  W.  14;  Wood  v.  County  of  Cheshire,  32  N.  H. 
424;  Doty  v.  Gorham,  5  Pick.  489  [16  Am.  Dec.  417];  Rising 
V.  Stannardy  17  Mass.  287;  Ellis  v.  Paige,  1  Pick.  49;  because 
the  proprietor  of  goods  and  chattels  has  authority  by  law  to 
enter  the  land  of  another  upon  which  they  are  placed,  and  re- 
move them,  provided  they  are  there  without  his  default:  Ham. 
N.  P.  169;  Bac.  Abr.,  tit.  Trespass,  F,  1;  2  Rolle  Abr.  55;  2 
Id.  566  (i.,  p.  9);  Cro.  Eliz.  329;  1  Swift's  Sys.  525. 

But  if  in  such  case  the  owner  of  the  building  suffers  it  to 
remain  an  unreasonable  time,  or  if  his  right  to  continue,  it 
terminates  by  his  own  act  before  its  removal,  it  is  his  fault  that 
it  remains  afterwards;  and  if  he  enters  to  remove  it,  he  will  be 
liable  in  trespass  for  all  damage  done  by  him  to  the  owner  of 
the  land,  but  not  for  the  value  of  the  property  removed:  Web 
V.  Pater  Noster,  Palm.  71;  Mumford  v.  Whitney,  15  Wend.  380 
[30  Am.  Dec.  60];  Miller  v.  Auburn  etc.  R.  R.  Co.,  6  Hill,  64. 

If  the  owner  of  the  land  conveys  lus  interest,  it  will  operate 
as  a  revocation  of  the  license  to  continue  the  building  upon  it; 
but  the  owner  of  the  building  will  not  be  affected  by  it  till 
notice,  either  actual  or  constructive,  of  the  revocation:  Dubois 
V.  Kelly,  10  Barb.  496;  Rising  v.  Stannard,  17  Mass.  286. 

It  has  even  been  held  that  no  interest  in  the  building  passes 
by  the  conveyance,  whether  the  purchaser  had  notice  of  the 
position  of  the  building  or  not:  Rv^sell  v.  Richards,  10  Me.  429 
[25  Am.  Dec.  254];  Dubois  v.  Kelly,  10  Barb.  496;  Smith  v. 
Benson,  1  Hill  (N.  Y.),  176;  and  if  he  is  wronged,  his  remedy 
is  upon  the  covenants  in  his  deed:  Mott  v.  Palmar,  1  N.  Y.  664; 
but  on  this  point  we  express  no.opinion. 

In  the  present  case,  it  may  be  fairly  inferred,  nothing  being 
stated  to  the  contrary,  that  the  house  and  bam  here  in  quea- 
tion  were  constructed  in  the  usual  manner,  and  were  therefore 
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prima  fade  a  part  of  the  real  estate;  but  they  were  erected  by 
the  petitioner  upon  the  land  of  hie  father,  by  hia  express  assent 
and  permission,  and  upon  an  understanding  almost  necessarily 
implied  in  such  permission,  and  here  proved  by  the  reservation 
of  the  father's  deed  of  the  right  to  remove  these  buildings. 
They  did  not,  therefore,  .become  part  of  the  real  estate,  but 
remained  merely  personal  chattels.  By  the  father's  deed  to 
the  defendants,  the  real  estate  alone  passed,  but  these  chattels 
did  not  because  it  purported  to  convey  the  real  estate  alone; 
because  the  father  had  no  title  in  them  that  he  could  rightfully 
convey,  and  because  they  were  reserved  in  the  first  deed,  and 
the  second  granted  nothing  but  a  release  of  his  claim  upon 
them,  under  the  reservation  of  the  first.  The  conveyance  to 
the  defendants  upon  notice  put  an  end  to  the  license  to  con- 
tinue these  buildings  on  the  land  sold,  or  to  remove  them;  but 
the  law  gave  to  the  petitioner  a  right  to  retain  them,  and  to 
remove  them  during  a  reasonable  time  after  notice  of  that  sale. 
After  the  lapse  of  such  time,  they  still  remain  the  property  of 
the  petitioner,  but  as  they  continue  upon  the  land  by  his  own 
fault,  he  cannot  enter  upon  the  land  to  remove  them  without  a 
trespass;  but  if  he  does  enter,  he  will  be  liable  only  for  the 
damage  which  he  does,  and  which  the  buildings  have  caused, 
and  not  for  the  value  of  them. 

On  the  other  hand,  if  the  defendants  resist  their  removal,  or 
convert  the  buildings  to  their  own  use,  they  will  be  answerable 
to  the  petitioner  in  trover  for  their  value;  but  as  they  are  not 
bound  to  remove  them  or  deliver  them,  or  even  to  assent  to 
their  removal,  they  will  not  be  made  liable  by  a  mere  demand 
and  refusaL 

The  action  brought  by  the  defendants  was  for  the  recovery 
of  the  land  alone.  The  judgment  rendered  in  it  could  not 
affect  the  petitioner's  title  to  his  chattels  then  upon  the  land, 
whether  they  were  there  by  right  or  by  wrong;  nor  could  it  in 
any  way  affect  the  merely  personal  right  of  the  petitioner  to 
remove  them,  or  to  recover  their  value,  if  they  were  withheld 
from  him.  The  right  to  enter  for  the  purpose  of  removing  this 
property  gives  no  seisin  or  possession  of  the  land,  and  is  not 
even  an  interest  in  land  within  the  statute  of  frauds:  Wood  v. 
County  of  Cheshire^  32  N.  H.  424.  Such  a  right  constitutes  no 
defense  in  a  real  action,  and  we  have  found  no  plea  in  which 
any  similar  right,  or  even  a  right  to  an  easement,  has  been 
attempted  to  be  set  up  as  a  defense  to  a  real  action.  As  the 
right  of  the  petitioner  to  these  buildings  cannot  avail  in  defense 
of  the  action,  he  cannot  be  benefited  by  a  new  trial. 
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The  license  to  erect  these  btdldings,  and  to  occupy  them,  on 
the  father's  land,  constituted  a  lease  at  will.  If  it  could  be 
deemed  a  lease  from  year  to  year,  it  would  continue  till  ter- 
minated by  a  notice  to  quit,  notwithstanding  the  deed  to  the 
defendants:  Doty  v.  Oorharriy  5  Pick.  489  [16  Am.  Dec.  417]; 
Birch  vAVrightj  1  T.  R.  378;  Madden  v.White,  2  Id.  159;  but 
as  there  was  no  rent  reserved,  or  time  of  payment  limited,  it 
must  be  deemed  a  tenancy  at  will  strictiy:  Taylor's  Land.  & 
Ten.  36;  1  Swift's  Sys.  95;  Right  v.  Beard,  13  East,  210;  and 
was  terminated  by  the  sale  of  the  property:  Taylor's  Land,  ft 
Ten.  37;  Bail  v.  OuUimore,  2  Cromp.  M.  A  B.  120;  1  Swift's 
Sys.  90. 

It  is  not  necessary  to  discuss  the  question  whether  a  new 
trial  will  be  granted,  where  the  party  had  due  notice  of  the 
Buit,  and  employed  counsel,  and  was  defaulted  with  the  knowl- 
edge and  assent  of  his  coimsel,  but  through  some  fault  or  mis- 
take of  the  counsel.  It  would  seem  that  a  very  clear  case  of 
accident,  mistake,  or  misfortune  must  be  shown  to  induce  the 
court  to  interfere. 

Petition  dismissed. 


Spboial  Aobebmxnt  bstwben  Lanblobd  anx>  Tdtaht  RTOAKimiO  FCK- 
TUBXS  oyerrules  and  sapersedeg  the  general  roles  of  law  regnlatiiig  the  mutual 
rights  and  obligations:   Wall  ▼.  Hinds,  64  Am.  Dec  64. 

BuHiDnro  is  Fiztukx,  whsh:  See  Taylor  v.  TowMoid,  5  Am.  Dea  107| 
BiUUr  V.  Page,  39  Id.  757;  OUliam  ▼.  Bird,  49  Id.  379. 

Building  is  Pebsonal  Estate,  whxk:  See  C^ftiM  ▼.  Hoift,  48  Am.  Dec. 
149,  and  note  158.  A  house  which  the  owner  of  land  agrees  shall  belong  to 
another  is  subject  to  execution  against  the  latter:  Foiterv.  Mabe,  37  Id.  749. 

Building  Ersctkd  on  Anothxb's  Lakd,  to  Whom  Bklonos:  See  Eu^ 
tell  r,  Richards,  26  Am.  Deo.  532,  note  539,  where  a  large  number  of  cases  on 
this  subject  is  collected. 

OwNKB  ov  Land  ib  Bntitlxd  to  Futubu^  wbmv  ahd  wbmv  vot:  Sea 
Itwea  y.  Dudlejf,  67  Am.  Dea  281;  and  roCeranoa  to  eolleotad  oases  In  noU 
thereto  241 
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[88  Nbw  Haxpshibb,  46L] 
ftemssoBT  Note  not  Payable  in  Alteenative.— A  promise  oontained  m 
the  deposit  note  given  by  the  insured  to  a  mutual  fire  insurance  company, 
upon  the  issuing  of  a  podicy  to  him,  ''to  pay  to  the  company,  or  to  their 
treasurer,"  the  assessments  which  may  be  ordered  by  the  directors,  is  nol 
a  promise  in  the  altematiye  to  one  of  two  distinct  parties.  It  is  a  con* 
tract  with  and  promise  to  the  company,  and  equally  so  whether  described 
as  a  promise  to  pay  to  their  treasurer,  or  to  the  company  without  rete- 
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«noe  to  the  treasurer;  and  a  right  of  actum  ezista  m  the  company  alooa 
upon  the  non-performance  of  each  contract. 

BbEAGH   of  CONTBACr  KAY  BX    ASSIONXD   AlTIBMATITKLT  OB  KeOATITXLT 

BT  Uam o  WoBDS  of  Gohtbact,  provided  the  affirmation  or  negation  in 
that  form  neoesaarfly  amoonta  to  a  breach;  or  it  may  be  in  worda  ooa- 
taining  the  aenao  and  aabatanoe  of  the  contract^  bat  they  mnat  be  oo-ev- 
tensive  with  it  in  their  import  and  effect. 
If  Bbjsach  AamoNXD  is  Mobx  Enlaboxd  ob  Mobb  Ldotid  than  Oojt- 
TRAcr  AiXBGSD,  it  is  bad  on  demnrrer.  Dma  when  the  promiae  ooa- 
talned  in  ihe  deposit  note  gbren  by  the  inaored  to  a  mntoal  fire  inaoranoa 
oon^any  ia  aet  oat  in  the  dedantion  aa  a  pramiaa  to  pay  snch  asacas 
ments,  and  at  sach  times,  aa  may  be  ordered  by  the  directors,  agreeably 
to  the  act  of  incorporation  and  by-Uwa  of  the  company;  while  the  breadi 
aoBigned  ia  enlarged  to  the  non-payment  of  an  aasessment  ordered  by  the 
direeton»  witfaoat  averring  whether  it  was  made  in  conformity  to  the  ad 
and  by-laws  or  not;  and  farther  enlarged  aa  to  time,  so  that  it  may  in- 
dnde  an  asMssment  ordered  to  be  paid  on  some  day  snbsequent  to  the 
commenoement  of  the  snit  as  well  as  prior,  and  without  alleging  the  time 
when  it  was  ordered  to  be  paid — the  declaration  is  bad  on  demorrer. 

Ab8U1£P8IT.  The  first  and  fourth  counts  of  the  declaratioa 
alleged  that  defendant  gave  plaintiff  his  deposit  notes  for  value 
received  in  policy  No.  3421,  and  promised  to  pay  said  company, 
or  their  treasurer  for  the  time  being,  the  sum,  etc.,  in  such  por^ 
tions  and  at  such  times  as  the  directors  of  said  company  might, 
agreeably  to  their  act  of  incorporation  and  by-laws,  require.  In 
alleging  a  breach  of  this  contract,  in  each  of  the  counts  named, 
plaintiffs  failed  to  state  that  the  assessment,  for  the  non-pay- 
ment of  which  they  sought  to  recover,  was  made  agreeably  to 
the  act  of  incorporation  and  by-laws  of  the  company.  In  the 
first  count,  plaintiff  also  failed  to  allege  the  time  limited  for 
payment  of  the  assessment.  A  general  demurrer  was  filed  to 
each  of  these  two  counts,  upon  the  grounds  stated  in  the  opin- 
ion, and  was  sustained  by  the  court    Plaintiffs  excepted. 

Jordan  and  RoUinSy  for  the  plaintiff^. 

Woodman  and  Doe^  for  the  defendant. 

By  Court,  Sawybb,  J.  Two  grounds  of  demurrer  are  taken, 
which  are  common  to  both  counts,  namely:  1.  That  they  set 
out  the  note  declared  on  as  payable  in  the  alternative,  to  the 
company  or  to  their  treasurer;  and  2.  That  they  do  not  allege 
that  the  assessment  for  non-payment  of  which  the  plaintiffs 
fleek  to  recover  was  made  agreeably  to  the  act  of  incorporation 
and  by-laws  of  the  company.  A  third  ground  is  taken,  which 
applies  only  to  the  first  count,  that  the  time  limited  for  pay« 
ment  of  the  assessment  is  not  alleged. 

The  first  ground  cannot  be 
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The  contract  as  set  forth  is  not,  as  in  WiUoughby  y.  Wil- 
loughbyj  5  N.  H.  244,  a  promise  to  two  distinct  parties  in  the 
alternative,  in  which  case  the  contract  is  held  to  be  made  with 
both  as  joint  promisees.  It  is  a  contract  with  and  promise  to 
the  company,  and  equally  so  whether  described  as  a  promise 
to  pay  to  their  treasurer,  or  to  the  company  without  reference 
to  the  treasurer:  Pigott  v.  Thompson,  8  Bos.  <fe  Pid.  147.  The 
same  party  is  designated  as  promisee  in  either  case,  to  wit,  the 
company.  The  contract  is  with  them,  U{x>n  a  consideration 
proceeding  from  them,  and  can  in  no  view  be  regarded  as  a 
contract  with  and  promise  to  the  company,  and  also  the  person 
who  may  be  treasurer  when  the  payment  is  to  be  made,  as 
joint  promisees.  The  promise  is  to  the  company  to  pay  them, 
and  the  insertion  of  the  words  "  or  their  treasurer "  merely 
introduces  a  stipulation  that  the  payment  agreed  to  be  made 
to  them  shall  be  considered  as  made  to  them,  so  as  to  fulfill 
the  contract,  if  made  to  the  person  who  may  then  be  their 
treasurer. 

The  other  ground  of  demurrer  to  both  counts  is  well  taken. 
The  contract  is  alleged  to  be  to  pay  in  such  portions  and  at 
such  times  as  the  directors  may  require,  agreeably  to  the  act 
and  by-laws.  The  breach  assigned  is  the  non-payment  of  an 
assessment  required  by  the  directors,  without  alleging  that  it 
was  made  in  conformity  to  the  act  and  by-laws.  This  is  mat- 
ter of  substance,  and  open  to  general  demurrer.  In  assigning 
the  breach  of  a  contract  afi&rmatively  or  negatively,  it  may  be 
done  by  using  the  words  of  the  contract,  provided  the  affirma- 
tion or  negation  in  that  form  necessarily  amounts  to  a  breach, 
or  it  may  be  in  words  containing  the  sense  and  substance  of 
the  contract,  but  they  must  be  co-extensive  with  it  in  their 
import  and  effect:  1  Ch.  PI.  326-328;  Com.  Dig.,  tit.  Pleader, 
C,45,47;  2  Saund.Pl.&  Ev.  181;  Oreenbyy.Wikocks^  2  JohuB, 
1  [3  Am.  Dec.  379]. 

If  the  breach  assigned  is  more  enlarged  or  more  limited  than 
the  contract  alleged,  it  is  bad  on  demurrer,  as  in  covenant  to 
repair  a  fence,  except  on  the  west  side,  and  a  breach  that  the 
defendant  did  not  repair  generally  without  restricting  it  to 
other  parts  than  the  west  side;  and  in  covenant  for  quiet  enjoy- 
ment without  lawful  disturbance,  and  a  breach  that  the  plaintiff 
was  disturbed  without  alleging  how  or  by  whom,  constituting 
a  lawful  disturbance.  Here  the  contract  is  to  pay  such  assess- 
ments as  may  be  ordered  by  the  directors,  agreeably  to  the  act 
and  by-laws,  while  the  breach  is  enlarged  to  the  non-payment 
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of  an  aasessment  ordered  by  the  directors,  whether  made  in 
coiLfonnity  to  the  act  and  by-laws,  or  not. 

The  demurrer  would  also  seem  to  be  well  taken  as  to  the 
first  count,  upon  the  ground  that  the  time  fixed  for  the  pay- 
ment of  the  assessment  is  not  aUeged.  The  contract  is  to  pay 
at  such  times  as  the  directors  may  require.  The  breach  as  set 
out  may  mclude  an  assessment  ordered  to  be  paid  on  some 
day  subsequent  to  the  commencement  of  the  suit  as  well  as 
prior. 

The  exception  taken  to  the  ruling  of  the  court  below  sustain- 
ing the  demurrer  must  be  overruled.  The  plaintiff  will  prob- 
ahly  obtain  leave  to  amend  in  that  court  upon  such  terms  as 
will  be  equitable. 

iNSTBUMKirr  Payable  vh  Altkrhativk  to  0ns  ov  Two  Pntaovs:  8m 
ifMjmelnuai  v.  Oakes,  68  Am.  Dec.  583,  and  note  584,  refening  to  other  CMeg. 

Bbxach  of  Otfigial  Bonb  uat  bb  AffiiONED  Kboativblt:  Oowmor  t. 
WhUe^  24  Am.  Deo.  763. 

Qsm  GAXKOT  AVBR  CONTRABT  TO  BOND  OB  ElOOBD  DbCLABBD  OVt   DA- 

Ml  ▼.  MiUer,  29  Am.  Dec.  126. 


Combs  v.  Winohesteb. 

[89  Nbw  HAMPsanuB,  U.] 
TE9TIMOKT  OF  WrTNESs  THAT  "Hb  HAD  NOT  Said'*  thftt  be  knaw  a  certidD 

fact  18  immaterial,  irrelevant,  and  inadmisBible,  althoa^  elieited  for  the 

porpooe  of  contradicting  him  in  case  he  denied  it. 
Rin.B  FOB  Dbtebminino  whbn  Evidknob  in  Contradiction  of  Witnbm 

IB  Admibsiblb. — If  it  is  proposed  to  contradict  the  anawer  to  a  qneation 

aaked  a  witness,  the  question  mnst  be  snch  as  would  be  admissible,  if 

proposed,  by  the  party  calling  him. 
AxswBR  TO  Question  Adiossiblb  onlt  on  Cbosb-bxaiiivation,  and  which 

la  merely  collateral,  cannot  be  contradicted. 
Witness  cannot  be  Intebbooated  on  Subjbct  not  Pkbtinbnt  to  the 

issne,  for  the  purpose  of  contradicting  him. 

Case.  Plaintiff  was  injured  in  consequence  of  a  defect  in 
the  highway.  Defendant,  the  town  of  Winchester,  pleaded 
contributory  negligence  on  plaintiff's  part,  which  negligence 
consisted  in  driving  with  a  nut  off  of  a  bolt  of  the  carriage; 
and  alleged  that  plaintiff  was  aware  of  the  fact.  One  of 
plaintiff's  witnesses,  who  was  not  interrogated  on  direct  exam- 
ination regarding  the  nut  or  bolt,  was  asked  if  he  had  not 
said  that  he  knew  the  bolt  had  no  nut  on  it,  and  that  plaintiff 
would  get  his  neck  broken.     He  answered  in  the  negativei 
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Defendant  then  offered  to  prove  that  witness  had  so  stated,  but 
the  evidence  was  not  admitted,  and  defendant  excepted. 

E.  L,  Cuahingy  for  the  defendant. 

Wheeler  and  Favlkner,  for  the  plaintiff. 

By  Court,  Bell,  J.  Of  the  two  cases  cited  for  the  defendant^ 
the  last,  Martin  v.  Famhamy  25  N.  H.  195,  has  no  material 
bearing  upon  the  question  raised  in  this  case.  It  was  there 
held  that  evidence  showing  that  a  witness  had  made  state- 
ments substantially  different  from  those  he  now  makes,  and 
inconsistent  with  them  in  regard  to  material  matters,  is  inad- 
missible to  affect  his  credit;  and  that  statements  made  by  a 
witness  relative  to  his  state  of  feeling  towards  a  party  are  re- 
garded as  material,  and  may  be  contradicted. 

In  the  present  case,  the  question  had  no  relation  to  any  sup- 
posed bias  or  prejudice  of  the  witness,  or  any  friendship  or 
hostility  to  either  of  the  parties.  The  question  here  is, 
whether  the  testimony  of  the  witness,  that  he  had  not  said 
that  he  knew  the  bolt  had  no  nut  on  it,  was  material  and  rel- 
evant to  the  issue,  or  was  a  matter  merely  collateral.  The 
fact  that  there  was  no  nut  upon  the  bolt  was  relevant  and  ma- 
terial. If  the  witness  had  stated,  as  a  fact  he  knew,  that  there 
was  no  nut  upon  the  bolt,  it  would  have  been  competent  to 
impeach  him  by  showing  that  he  had  said  elsewhere  that  there 
was  a  nut  on  the  bolt,  or  that  he  did  not  know  whether  there 
was  or  not.  Such  a  statement  might  be  proved  by  cross- 
examination  of  the  witness,  or  by  the  testimony  of  others. 

It  may  always,  we  think,  be  determined  whether  evidence 
in  contradiction  of  a  witness  is  admissible,  by  considering 
whether  the  question,  the  answer  to  which  is  proposed  to  be 
contradicted,  would  be  admissible  if  proposed  by  the  party 
caUing  him.  Such  a  party  has,  of  course,  the  right  to  propose 
to  his  own  witness  any  question  which  is  relevant  and  mate- 
rial to  the  issue,  and  all  evidence  which  is  so  relevant  and 
material  may  be  impeached  by  showing  that  the  witness  has 
at  another  time  given  a  substantially  different  and  contradic- 
tory account  of  the  same  transaction.  But  if  the  question  is 
admissible  only  on  cross-examination,  it  is  merely  collateral, 
and  cannot  be  contradicted. 

If  the  witness  is  asked  to  state  what  he  has  heretofore  said 
upon  any  subject  of  inquiry,  it  would  be  open  to  objection  aa 
immaterial  and  irrelevant,  and  might  be  properly  rejected 
The  proper  question  is,  What  do  you  now  state  under  oatht 
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What  any  person  has  stated  at  some  other  time,  when  not 
under  oath,  is  not  competent  to  be  received  as  evidence, 
whether  it  is  sworn  to  by  a  third  person  or  by  himself.  In 
either  form,  it  is  in  eflPect  but  hearsay. 

On  a  cross-examination,  for  the  purpose  of  testing  the  mem- 
ory or  the  honesty  of  the  witness,  questions  may  be  asked 
relative  to  matters  collateral  to  the  issue,  and  the  answers  to 
which  would  be  neither  relevant  nor  material  to  the  issue; 
but  the  party  putting  the  questions  must  take  the  answers  as 
they  are  given.  He  cannot  introduce  evidence  to  disprove 
them,  nor  to  contradict  the  witness  by  his  own  previous  state- 
ments. 

This  question  is  discussed  very  clearly  and  distinctly  by 
Woods,  J.,  in  the  case  of  Seavy  v.  Dearbamj  19  N.  H.  855, 
which  is  directly  in  point,  and  decisive  of  this  case.  He  there 
says:  ^^But  what  Hills  [a  witness]  said  on  a  former  trial,  or 
otherwise,  was  not  a  proper  subject  of  inquiry,  and  the  judge 
who  tried  the  cause,  properly,  on  that  ground,  rejected  the  evi- 
dence offered  to  prove  it.  On  that  precise  ground,  it  ought 
not  to  have  been  admitted  at  all. 

"In  the  cross-examination  of  witnesses  a  great  deal  of  lati- 
tude is  allowed,  for  the  purpose  of  testing  the  memory,  the 
capacity,  or  the  honesty  of  the  person  under  examination;  and 
for  that  purpose  inquiries  may  be  pushed,  even  to  matters  not 
positively  material  to  the  issue. 

*^  But  this  hcense  has  various  restrictions.  In  the  first  place, 
it  does  not  extend  so  far  as  to  authorize  a  party  to  prove  by  a 
witness,  on  cross-examination,  things  positively  improper  to  be 
proved  at  all;  and  secondly,  he  cannot,  for  the  purpose  of  dis- 
crediting a  witness,  contradict,  by  other  evidence,  his  state- 
ments that  are  improper  and  immaterial.  In  other  words,  ho 
may,  for  the  purposes  before  indicated,  ask  questions  not  strictly 
relevant  to  the  issue,  provided  they  do  not  tend  to  elicit  testi- 
mony that  is  injurious  or  improper.  But  when  a  question  of 
either  kind  has  been  put  and  answered,  the  party  cannot  intro- 
duce other  evidence  to  contradict  the  witness,  whether  for  the 
purpose  of  discrediting  him,  or  for  any  other  purpose. 

''It  is  a  very  plain  corollary  to  that  rule  that  a  question,  not 
otherwise  material  or  proper,  does  not  become  so  by  force  of 
any  purpose  of  the  examining  party  to  make  use  of  it  to  dis- 
cr^it  the  witness  by  contradicting  his  answer  to  it.  The  rea- 
sons assigned  by  writers  for  these  rules  are  that  a  contrary 
course  of  proceeding  would  introduce  issues  in  interminable 
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numbers,  and  perplex  and  harass  litigants  in  questions  which 
do  not  concern  their  cause. 

'^A  witness,  therefore,  shall  not  be  interrogated  on  a  subject 
not  pertinent  to  the  issue  for  the  mere  purpose  of  contradicting 
him.  If  it  was  immaterial  what  Hills  stated  on  a  former  occa- 
sion, it  was  still  less  germane  to  the  matter,  whether  or  not 
Ba^sett  falsely  testified  to  those  irrelevant  statements.  The 
defendant  had,  therefore,  no  right  to  make  the  inquiry  for  such 
a  purpose,  and  was  improperly  permitted  to  do  so." 

These  positions  are  fully  sustained  by  the  authorities  cited 
by  the  plaintifi*. 

The  question  here  is.  What  evidence  is,  in  this  view,  to  be 
deemed  merely  collateral,  irrelevant,  or  immaterial?  In  the 
cas<r  ot  Attorney-General  v.  Hitchcock^  1  Exch.  91,  it  was  con- 
tended, on  the  authority  of  Starkie  on  Evidence,  that  the  rule 
excluding  evidence  in  contradiction  of  the  witness's  statements 
as  to  collateral  or  irrelevant  matters  does  not  exclude  the  con- 
tradiction of  the  witness  as  to  any  facts  immediately  connected 
with  the  subject  of  the  inquiry.  And  Pollock,  C.  B.,  in  deliv- 
ering his  opinion,  said:  ^*I  think  the  expression,  as  to  any 
matters  connected  with  the  subject,  is  far  too  vague  and  loose 
to  be  the  foundation  of  any  judicial  decision.  I  am  not  pre- 
pared to  adopt  the  proposition  in  those  general  terms,  that  a 
witness  may  be  contradicted  as  to  anything  he  denies  having 
said,  provided  it  be  in  any  way  connected  with  the  subject 
before  the  jury.  It  must  be  connected  with  the  issue  as  a 
matter  capable  of  being  distinctly  given  in  evidence,  or  it  must 
be  so  far  connected  with  it  as  to  be  a  matter  which,  if  answered 
in  a  particular  way,  would  contradict  the  witness's  testimony; 
and  if  it  be  neither  of  these,  it  is  collateral  to,  though  in  some 
sense  it  may  be  considered  connected  with,  the  subject  of  in- 
quiry.'* 

And  he  lays  down,  substantially  the  rule  we  have  before 
stated:  '*The  test  whether  the  matter  is  collateral  or  not  is 
this:  If  the  answer  of  the  witness  is  a  matter  which  you  would 
be  allowed  on  your  part  to  prove  in  evidence — ^if  it  had  such  a 
connection  with  the  issue  that  you  would  be  allowed  to  give  it 
in  evidence — ^then  it  is  a  matter  on  which  you  may  contradict 
him." 

The  other  case  relied  on,  Ware  v.  Ware^  8  Greenl.  42,  was 
decided  entirely  on  the  authority  of  1  Stark.  Ev.  134,  and  upon 
that  passage  of  his  work  which  is  so  distinctly  disapproved  by 
Pollock,  C.  B.,  in  Attorney-General  v.  Hitchcock^  1  Exch.  91,  as 
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too  vague  and  looee;  and  we  find  ounelves  compelled  to  (Mb- 
sent  from  it. 

We  have  found  no  case  which  seems  to  sustain  this  decision 
but  the  recent  case  of  CammonweaUh  v.  Hunt^  4  Gray,  421 , 
where  it  is  said:  ''  The  rule  which  excludes  all  eyidence  tend- 
ing to  contradict  the  statements  of  a  witness  as  to  collateral 
matters  does  not  apply  to  any  facts  immediately  and  properly 
connected  with  the  main  subject  of  inquiry.  Everything 
which  goes  to  affect  the  credit  of  the  witness,  as  to  the  particu- 
lar facts  to  which  he  is  called  to  testify,  is  material  and  ad* 
missible:  1  Stark.  Ev.  185;  Aluhanit^  &  F.  Bank  v.  Smith,  19 
Johns,  123." 

This  rule  does  not  seem  to  improve  the  terms  of  Starkie,  and 
the  decision  seems  irreconcilable  with  Commonwealth  v.  But- 
zell^  16  Pick.  157,  and  Harrington  v.  Lincoln,  2  Gray,  133.  The 
last  cases  are  in  accordance  with  the  authorities  generally, 
and  with  the  received  text-books. 

The  question  in  the  case  before  us  was  properly  disalloTrrd, 
and  there  must  be  judgment  on  the  verdict 


AsKisQ  QuBsmoK  roB  Purposb  ov  DiaoRBDiriNo  Wmvns:  Fries  ▼. 
BrugltT,  21  Ain.  Dec.  52.  As  to  what  is  ueceaaary  before  oontrmdicting  wit- 
oeM,  see  Tuekfr  t.  Welaftj  9  IiL  137,  and  note  141;  note  to  Blue  v.  KMy,  18 
Id.  99;  on  the  general  aobject  of  impearhment  of  witnwMnit  Stevens  t,  Btach^ 
36  111  350. 


Chapin  v.  Sullivan  Railroad. 

[89  Nbw  UAnrsHiaa,  6S.J 

Statctobt  Obligation  or  Railroad  Company  to  Ebbct  and  Maintain 
Fence  on  each  sido  of  its  track  binds  them  to  erect  and  ">*'** t*'"  fenoei 
only  as  against  cattio  and  other  stock  rightfally  nuining  upon  the  ad- 
joining lands. 

Pekcxs  along  Railboad  Tbaor  abb  roR  Binbtit  or  ADJonrmo  Land- 
owNBiis»  to  prevent  their  cattle  from  escaping  to  the  track  and  there 
getting  killed,  and  to  protect  their  crops  from  cattle  rightfnUy  on  the 
railroad  track. 

Railroad  Company  is  not  Bovnd  to  Maintain  Pbnobs  against  cattle 
trespassing  either  upon  lands  adjoining  their  roads  or  upon  their  own 
track. 

Railroad  Compact  is  not  Responsible  roR  Injitbibs  HAPPBNiNa  Acci- 
dentally TO  Cattle  Tbespassing  on  their  track,  or  for  depredations 
oommitted  by  cattle  trespassing  on  their  track  and  thence  escaping  npoa 
adjacent  lands,  although  it  ii  the  neglect  of  the  company  to  maintain  s 
fence  that  enablea  them  to  commit  the  depredations 
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Case.  Certain  cattle  trespassed  upon  plaintiff's  land,  and 
he  brought  suit  against  defendant.  The  commissioner  to 
whom  the  case  was  referred  found  that  the  railroad  company 
failed  to  keep  its  fence  along  the  railroad  track  in  repair;  that 
plaintiff  also  failed  to  keep  his  fences  along  the  highway  in 
repair;  that  cattle  might  enter  the  field  damaged  either  from 
the  highway  directly  or  by  going  on  the  railroad  track  and 
thence  to  the  field,  but  the  latter  way  was  the  most  natural 
and  probable. 

Stoughton  and  ChrarU,  and  WebsteVy  for  the  plaintiff. 

Wheeler  and  Favlhner,  for  the  defendants. 

By  Court,  Fowler,  J.  This  action  is  brought  to  recover 
damages  which  the  plaintiff  claims  to  have  sustained  to  his 
lands  adjoining  the  track  of  the  defendants'  railroad,  by  reason 
of  the  neglect  of  the  defendants  to  erect  and  maintain  sufficient 
fences  between  their  railroad  and  those  lands.  The  report  of 
the  commissioner  finds  the  damages  to  have  been  occasioned 
by  the  ravages  of  cattle  permitted  by  their  owners  to  run  at 
large  upon  the  public  highway,  and  which  escaped  from  the 
highway  upon  the  defendants'  railroad,  and  thence  into  the 
plaintiff's  rye-field,  one  of  the  tracts  of  land  to  recover  dam- 
ages for  injury  to  which  this  suit  is  brought. 

It  is  quite  clear,  upon  the  authority  of  numerous  decisions 
in  this  state  as  well  as  elsewhere,  that  the  cattle  mentioned 
by  the  commissioner  were  wrongfully  upon  the  highway  and 
wrongfuUy  upon  the  defendants'  railroad;  and  therefore,  so  far 
as  the  damages  to  the  rye-field  are  concerned,  the  case  dis- 
tinctly raises  the  question  whether  or  not  a  railroad  corpora- 
tion is  responsible  for  the  damages  occasioned  to  the  owner  of 
lands  adjoining  their  road,  by  the  depredations  of  cattle  wrong- 
fully upon  their  track  and  escaping  therefrom  into  the  lands 
of  such  adjoining  owner,  in  consequence  of  their  neglect  to 
erect  and  maintain  sufficient  fences  between  their  railroad  and 
those  lands. 

As  respects  the  damages  to  the  plaintiff's  pasture,  we  aro 
aware  of  no  principle  on  which,  under  the  state  of  facts  found 
by  the  commissioner,  the  plaintiff  can  fairly  claim  to  compel 
the  defendants  to  pay  him  the  amount  thereof.  The  commis- 
sioner not  only  fails  to  find  that  the  cattle  committing  the 
injury  ever  entered  the  plaintiff's  pasture  from  the  defendant?' 
railroad,  but  he  does  expressly  find  that  they  would  most 
naturally  thus  enter  directly  from  the  highway,  and  not  by 
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passing  first  over  the  defendants'  railroad.  The  inevitable 
conclusion,  therefore,  from  the  report  of  the  commissioner, 
would  seem  to  be  that  the  damages  to  the  pasture  were  com- 
mitted by  cattle  which  their  owners  suffered  to  run  at  large  in 
the  public  highway,  and  which  passed  directly  from  that  high- 
way upon  the  plaintiff's  land,  so  that  the  neglect  of  the  defend- 
ants to  erect  and  maintain  sufficient  fence  between  their  railroad 
and  this  portion  of  the  plaintiff's  lands,  in  no  way,  directly  or 
indirectly,  contributed  to  the  injury  there  sustained  by  the 
plaintiff. 

In  relation  to  the  damages  to  the  rye-field,  as  before  sug- 
gested, the  simple  question  is,  Does  the  obligation  of  the  rail- 
road corporation  to  erect  and  maintain  a  sufficient  and  lawful 
fence  on  each  side  of  their  track,  imposed  by  the  statute  (R.  S. 
c.  146,  sec.  6;  Comp.  Laws,  351;  Dean  v.  SvUivan  R.  R.,  22 
N.  H.  316),  bind  them  to  the  erection  and  maintenance  of  such 
fences  only  against  cattle  rightfully  running  against  them,  or 
against  all  cattle,  even  those  trespassing  on  the  adjoining 
lands,  or  upon  their  own  track  ?  We  are  entirely  satisfied  that 
only  the  former  liability  is  imposed  by  the  statute. 

At  common  law,  the  proprietor  or  tenant  of  land  was  not 
obliged  to  fence  it.  Every  man  was  bound  to  keep  his  cattle 
upon  his  own  premises  at  his  peril,  and  he  might  do  this  in 
any  manner  he  chose:  Dovaston  v.  PayrUj  2  H.  Black.  527;  Rust 
V.  LoWy  6  Mass.  90, 99;  Jackson  v.  Rutland  and  Burlington  R.  R, 
Co.j  25  Vt.  157, 158  [60  Am.  Dec.  246] ;  WeUs  v.  HoweU,  19  Johns. 
885;  Manchester  8.  &  L.  Railway  v.  WaUis,  25  Eng.  L.  ft  Eq. 
873;  Morse  v.  Rutland  and  Burlington  R.  R.  Co.j  27  Vt  49; 
Lafayette  and  Indiana  R.  R,  Co.  v.  Shri/ner,  6  Ind.  141;  Woolson 
V.  NoHhem  R.  R.  Co.,  19  N.  H.  267;  Indianapolis  &C.R.R.  Co. 
▼.  Binneyj  8  Ind.  402. 

It  has  long  been  well  settled  that  where  the  owners  of  adjoin- 
ing lands  are  bound  by  prescription,  agreement,  or  the  provis- 
ions of  a  statute,  to  maintain  partition  fences,  they  are  obliged 
to  maintain  them  only  against  animals  rightfully  upon  the 
adjoining  closes,  and  not  against  cattle  trespassing  thereon: 
Same  authorities  cited  above;  and  also  Lord  v.  Wormwood^  29 
Me.  282  [50  Am.  Dec.  586]. 

So,  too,  where  the  owner  of  land  is  obliged  by  prescrip- 
tion or  statute  to  maintain  a  fence  against  a  highway,  he  is 
obliged  to  maintain  it  only  against  cattle  rightfully  upon  the 
way:  Same  authorities;  and  Stachpole  v.  Healey,  16  Mass.  88 
[8  Am.  Dec.  121]. 
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These  principles  have  been  repeatedly  affirmed  by  the  court* 
of  this  state:  Avery  v.  Maxwell^  4  N.  H.  36;  York  v.  Davis^  11 
Id.  241;  Page  v.  Olcott^  13  Id.  399;  and  they  seem  to  us  ar. 
applicable  to  railroad  corporations,  considered  as  the  tenants 
of  their  roadway,  as  to  the  other  land-holders.  In  Lawrence  v. 
Comhs^  37  Id.  331,  where  the  various  authorities  were  care- 
fully collected  and  fully  examined,  it  was  held  that  the  de- 
fendant was  not  responsible  for  damages  occasioned  to  the 
plaintiff's  crops,  by  cattle  escaping  from  the  highway,  where 
they  were  running  at  large  upon  the  defendant's  land,  and 
thence  through  an  insufficient  fence  which  the  defendant  was 
bound  to  maintain,  upon  the  land  of  the  plaintiff,  notwith- 
standing the  provisions  of  section  12  of  chapter  136,  of  the 
revised  statutes,  that  "  the  party  neglecting  to  buUd  or  keep  in 
repair  any  partition  fence  which  he  is  bound  to  maintain  shall 
be  liable  for  all  damages  arising  from  such  neglect,  and 
shall  have  no  remedy  for  any  damage  happening  to  himself 
therefrom."  It  would  seem  quite  clear  that  there  could  be  no 
stronger  or  more  extensive  liability  upon  a  railroad  corporation, 
implied  from  the  obligation  to  maintain  fences,  than  is  ex* 
pressed  in  relation  to  adjoining  land-owners  in  the  explicit  and 
forcible  language  of  the  statute  we  have  quoted.  We  can  con- 
ceive of  no  sufficient  reason  why,  if  land-owners,  bound  by 
statute  to  support  partition  fences,  and  expressly  made  respon- 
sible for  all  damages  happening  to  adjoining  owners  by  reasoa 
of  their  neglect  to  do  so,  are  held  to  be  only  responsible  for 
damages  occasioned  by  cattle  rightfully  running  against  such 
fences  on  the  one  side  and  the  other,  railroad  corporations 
should  be  held  to  another  and  different  rule. 

The  question  before  us  has,  however,  as  we  think,  been  sub- 
stantially determined  in  several  reported  decisions  in  this  state, 
as  well  as  elsewhere. 

In  WooUon  v.  Northern  Railroad,  19  N.  H.  267,  it  was  held 
that  a  railroad  corporation  was  not  liable  for  damages  done  by 
their  engines  and  cars  to  cattle  which  escaped  from  the  high- 
way upon  the  railroad  track,  because  such  cattle,  while  thus 
upon  their  track,  were  wrongfully  trespassing  upon  the  cor- 
poration. 

In  Towns  v.  Cheshire  Railroad,  21  N.  H.  363,  it  was  expressly 
decided  that  railroad  corporations  were  not  bound,  under  the 
«9tatute,  to  make  or  keep  fences,  except  against  the  lands  of 
adjoining  owners,  and  cattle  rightfully  thereon,  and  not  against 
cattle  escaping  from  n  highway  and  trespassing  upon  the  track 
of  the  railroad 
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In  ComtoaU  y.  SvUivan  iZatlrood,  28  N.  H.  161,  it  was  deter- 
mined that  railroad  corporations  were  required  by  statute  to 
maintain  sufficient  and  lawful  fences  on  the  sides  of  their 
roads,  for  the  protection  of  the  adjoining  land-owners  and  all 
those  who  are  rightfully  in  possession  of  the  adjoining  lands, 
except  where  they  had  settled  with  and  paid  those  adjoining 
owners  for  building  and  maintaining  such  fences;  but  that 
they  were  under  no  obligation  at  common  law,  or  by  statute, 
to  fence  their  roads  for  the  benefit  of  trespassers. 

The  like  doctrine  has  been  held  in  other  jurisdictions. 
Thus  in  Perkins  ▼.  Eastern  &  B.  M.  R.  Co.,  29  Me.  307,  it  was 
decided  that  railroads  were  not  bound,  under  the  statute  of 
Maine,  similar  to  that  of  New  Hampshire  on  the  same  sub- 
ject, to  build  and  maintain  fences  on  the  line  of  their  road 
through  common  and  uninclosed  lands.  So  in  Picketis  v.  East 
and  West  India  and  Birmingham  Junction  Railway^  12  Eng.  L. 
&  Eq.  520,  it  was  held  that  the  defendants  were  not  liable  to 
maintain  fences  against  cattle  trespassing  on  a  close  adjoining 
their  road.  In  this  last  case,  it  was  expressly  said,  by  Chief 
Justice  Jervis,  in  delivering  the  opinion  of  the  court,  that  the 
act  of  parliament  requiring  railroad  companies  to  fence  their 
roads  had  imposed  upon  them  just  the  same  liability  as  by 
law  existed  upon  the  owners  of  adjoining  lands  in  regard  to 
maintaining  partition  fences  between  themselves,  and  no  other. 
In  this  opinion  all  the  other  judges  concurred.  And  in  Ilurd 
V.  Rutland  and  Burlington  Railroad,  25  Vt.  124,  it  is  said:  '^The 
defendants,  under  the  provisions  of  the  act  [requiring  them  to 
fence  both  sides  of  their  road],  are  required  to  build  and  main- 
tain a  fence  for  the  purpose  of  keeping  the  cattle  of  owners  of 
adjacent  lands  from  the  premises  and  track  of  the  road." 
Again,  in  Jackson  v.  Rutland  and  Burlington  Railroad^  Id.  151 
[60  Am.  Dec.  246],  Chief  Justice  Redfield  says:  ''This  enact- 
ment [the  provision  requiring  them  to  maintain  fences]  only 
places  the  defendants  in  the  position  of  an  adjoining  proprie- 
tor:" See  Redfield  on  Railways,  2d  ed.,  375,  376,  and  notes. 

We  have  therefore  no  hesitation  in  holding  that,  under  the 
existing  statutes  of  this  state,  railway  companies  are  only  bound 
to  maintain  fences  on  both  sides  their  track  for  the  benefit  of 
the  owneiiB  and  rightful  occupants  of  adjoining  lands,  to  pre- 
vent the  cattle  of  such  owners  or  occupants  from  escaping  from 
the  adjoining  lands  upon  the  track  of  their  roads  and  there 
getting  killed,  or  wandering  astray,  and  to  protect  the  crops, 
grass,  herbage,  and  other  productions  of  such  adjoining  lands 
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from  the  depredations  of  animalfl  rightfully  upon  the  railroad 
track.  Ify  for  example,  the  cattle  rightfully  upon  an  adjoininfj 
close  should  escape  upon  the  railroad  track,  by  reason  of  the 
neglect  of  the  railroad  to  construct  and  maintain  a  sufficient 
fence  between  their  track  and  such  adjoining  close,  they  would 
be  rightfully  there,  and  the  railroad  corporation  responsible  not 
only  for  any  injury  done  them  by  their  own  trains,  but  for  any 
damages  done  to  the  crops  of  any  other  adjoining  close  into 
which  they  might  escape  by  reason  of  like  negligence  of  the 
corporation  in  neglecting  to  erect  and  maintain  a  lawful  and 
sufficient  fence  between  their  road  and  such  other  adjoining 
close,  as  well  as  for  any  loss  or  damage  happening  by  reason  of 
such  cattle  straying  upon  the  highway  or  elsewhere.  But  rail- 
road corporations  are  not  bound,  any  more  than  individual 
land-owners,  to  erect  and  maintain  fences  against  cattle  tres- 
passing either  upon  lands  adjoining  their  roads  or  upon  their 
own  tracks;  nor  are  they  responsible  for  injuries  accidentally 
happening  to  cattle  trespassing  on  their  tracks,  or  for  the 
depredations  committed  by  such  cattle  so  trespassing  on  their 
tracks,  and  thence  escaping  upon  adjacent  lands,  although  they 
might  not  have  thus  escaped  or  committed  those  depredations 
but  for  the  neglect  of  the  corporation  to  maintain  sufficient 
fences. 

Entertaining  these  views,  we  are  of  opinion  that  tho  plain- 
tiff cannot  sustain  his  action  for  any  portion  of  the  damages 
claimed  by  him,  and  there  must  be  judgment  for  the  defend- 
ants upon  the  commissioner's  report. 

Judgment  for  the  defendants. 

DuTT  07  Rahjioab  Compant  to  KIbbp  its  Traok  IN€X<0BKD:  8m  Wkit' 
ney  v.  Atlantic  etc  S.  R,  Co.,  69  Am.  Dea  103»  mnd  coUeoted  caaes  in  note  to 
■ame  106;  SulUvan  ▼.  Pfuiadelpkia  etc  R.  H.,  72  Id.  69S. 

Railroad  Compaioes  in  Some  States  abb  Rsquhued  to  Ebxot  FxNon 
AND  Cattlb-ouards,  and  maintain  them  in  such  a  manner  as  to  prevent 
horses,  cattle,  and  other  animals  from  passing  upon  their  track:  Trow  ▼.  Vet' 
mont  etc  R,  R.  Co,,  58  Am.  Deo.  191;  Norris  v.  Androeooggm  R,  R,  Cc,  63 
Id.  621. 

LiAsnJTT  07  Railroad  Company  for  Injttrino  Animals  Trbspassino 
ON  Railway  Track,  where  Company  is  Bottnd  to  Fence  and  maintain 
cattle-gnards:  Trow  ▼.  Vermont  etc  R,  R,  Cc,  58  Am.  Deo.  191;  Norris  r. 
Androecoggin  R,  R.  Co.,  63  Id.  621;  WhUney  ▼.  Atlantic  df  St.  Lawrence  R.  R. 
Co.,  69  Id.  103;  Browne  v.  Providence  etc  R.  R.  Co.,  71  Id.  736;  cases  col. 
lected  in  note  to  Peru  etc  R.  R.  Co.  ▼.  Hasket,  Id.  336;  Munger  ▼.  Tonoh 
wanda  R.  R.  Co.,  53  Id.  384;  Jackeon  ▼.  Rutland  ds  B.  R.  R.  Co.,  60  Id.  246; 
note  to  Chicago  etc  R.  R.  Co.  v.  Patckdn,  61  Id.  71;  Murray  ▼.  South  Catro- 
Una  R.  R,  Cc,  70  Id.  219;  note  to  Tonawanda  R.  R.  Co.  t.  Munger^  49  Id. 
968-272»  where  the  question  is  discnssed  at  length. 
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TBoruaxm  nr  Csuxaa,  or  Railboad  Compavt BaQioiinr«  Itvo  Fnrai 
en  Track  is  for  the  benefit  of  tbe  adjoiiuiig  lend-cfWiMn  only:  Jaeiaon  t. 
Builand  and  BurHngion  S.  R,  Co,,  60  Am.  Dec  240. 

Thb  ntiNCiPAi.  CASK  wiB  GRBD  in  Moybtrry  v.  Ccmcord  R,  R,f  47  N.  H. 
9M,  and  OOew  ▼.  Botton  and  JTotiM  i7.  i7. ,  55  Id.  563,  to  the  point  that  railiMd 
oorpontions  era  not  boand,  etther  at  oommon  law  or  hj  atetate^  to  f enoa 
their  roada  for  the  benafit  of  tinapaawiii,  nor  agMoat  any  ezoapt  ^}M«ti^ 
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[»  Nbw  HAMpaHxaa,  ua) 
iBBBOVUkB  Ain>  EBBOiraoirB  Pbobatk  Ckmxr  PioonDiiroi^  in  q^pointiBf 

guardian  of  inaane  person,  are  not  void  if  the  ooort  baa  Jnriadiction  of 

the  anbject-niatter. 
Wavt  of  KoncB  m  ArpoiRTiaDfT  of  Guaxdiav  rendera  the  ptooeediagi 

voidable  aa  to  partiea  injured,  bat  not  void. 
Dmcnvs  Inquisition  of  Pabtt  as  to  his  Saniit,  in  which  the  aeleo^ 

men  actoally  find  as  to  hia  condition,  cannot  be  treated  aa  a  nnllity. 
ArponmouiT  of  Guakdiak  of  Insane  Pbbson  without  Diqbxi  that  ha 

is  inaane,  is  not  valid. 
Mkbs  Keglect  to  Becokd  Dbcesb  that  Pbbson  n  Insane  will  not  ren* 

Jer  an  appointment  of  a  goardian  for  him  void.    The  court  may  amend 

the  record  by  entering  up  such  a  decree  from  recitals  of  it  in  other  papers, 

upon  proper  notice  to  the  parties  interested. 
Peobatb  Coubts  hate  General  JuRisDionoN  of  Those  Subjects  to  which 

their  powers  extend,  and  are  entitled  to  all  the  presumptions  in  favor  of 

their  proceedings  which  are  allowed  other  tribunals  of  general  jurisdio- 

tion. 
Constitution  Reqiorino  Probate  Court  to  be  Held  on  Certain  Dat% 

but  containing  no  negative  words,  does  not  divest  the  probate  judge  of 

anthority  to  hold  court  on  any  other  days. 
Probate  Courts  have  Power  to  Adjourn  whenever  they  deem  it  naoea- 

sary  for  the  transaction  of  business. 

Tbover.  The  overseers  of*Whitefield,  believing  plaintiff 
herein  to  be  msane,  petitioned  to  the  probate  court  to  cause  an 
inquieition  to  be  made  in  the  matter,  and  that  a  guardian  be 
appointed  for  him.  The  inquisition  was  ordered,  and  the 
selectmen  returned  that  they  had  '^made  personal  examination 
and  careful  inquiry  into  his  condition,  and  in  our  opinion  said 
Thomas  H.  Kimball  is  an  insane  person."  Defendant  was  ap* 
pointed  guardian  of  plaintiff,  and  plaintiff  himself,  in  writing, 
joined  in  his  nomination.  No  decree  declaring  plaintiff  insane 
appeared  of  record,  but  the  letters  of  guardianship  recited 
that  such  a  decree  had  been  made.  Defendant  gave  bondSi 
and  took  the  property  for  which  plaintiff  brings  suit,  and  de- 
uieB  that  he  was  insane  at  the  time  of  the  proc< 
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Carpenter  J  for  the  plaintiff. 

Bums  and  Fletcher j  for  the  defendant 

67  Court,  Bell,  J.  Though  the  proceedings  in  this  case 
are  not  such  as  we  think  they  should  have  been,  yet  it  by  no 
means  follows  that  they  are  void,  or  that  they  can  be  im- 
peached when  they  are  collaterally  and  incidentally  brought 
in  question. 

The  want  of  jurisdiction  of  the  subject-matter  renders  the 
proceedings  void:  State  v.  Richmond^  26  N.  H.  439.  This  case 
is  not  one  of  that  class.  By  the  general  statute  relative  to  the 
jurisdiction  of  judges  of  probate  (R.  S.,  c.  152,  sec.  4.),  it  is 
provided  that  ''such  judge  shall  have  jurisdiction  in  relation 
to  the  appointment  and  removal  of  guardians  of  minors,  in- 
sane persons,  and  spendthrifts." 

The  provisions  relative  to  the  appointment  of  guardians  for 
the  insane  (R.  S.,  c.  150,  sees.  10,  11)  are  very  brief.  They 
provide  that  ''upon  application  of  any  relative  or  friend  of  any 
insane  person,  or  upon  the  like  application  of  the  overseers  of 
the  poor  of  the  town  in  which  such  person  lives,  made  to  the 
judge  of  probate  for  the  county  in  which  such  town  is  situate, 
that  a  guardian  may  be  appointed  over  such  person,  the 
judge  shall  cause  the  selectmen  of  the  town  in  which  such 
person  lives  to  make  inquisition  thereinto.  If,  upon  the  return 
of  such  inquisition  and  due  examination  had,  it  shall  be  de- 
<;reed  that  such  person  is  an  insane  person,  the  judge  shall 
appoint  a  guardian  over  such  person;  but  no  such  decree  or 
appointment  shall  be  made  until  such  person  shall  have  been 
cited  to  appear  and  show  cause  against  the  same." 

Here  the  judge  acted  upon  the  application  of  the  overseers 
of  the  poor  of  a  town  in  which  the  supposed  insane  person 
lived,  within  his  county,  alleging  his  insanity,  and  praying 
that  a  guardian  should  be  appointed.  These  are  all  the  facts 
required  by  these  sections  to  give  to  the  court  jurisdiction  in 
cases  of  this  kind,  so  far  as  the  subject-matter  is  concerned. 
To  render  the  proceedings  regular,  it  is  further  required  that 
there  should  be  an  inquisition  and  notice  to  the  party;  but  the 
court  must  have  jurisdiction  of  the  subject-matter  before  either 
of  these  can  be  ordered. 

Want  of  jurisdiction  of  the  person  of  a  party  by  the  service  of 
process  or  notice  renders  proceedings  voidable,  not  void:  State 
V.  Richmondy  26  N.  H.  241.  They  may  be  avoided  by  those  who 
are  injured,  or  who  have  just  cause  to  complain,  untU  they  have 
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been  confirmed;  but  the  exception  may  be  waived  and  the  pro- 
ceedings confirmed  by  the  same  parties  at  any  time  before  they 
have  been  actually  avoided.  The  record  before  ns  showa  that 
proper  notice  was  ordered,  and  a  kind  of  notice  was  in  fieu^t  given. 
Bnt  the  provision  of  the  statute  is  but  in  fact  a  repetition  of  a 
well-eettled  principle  of  the  conmion  law,  and  the  want  of  the 
notice  prescribed  by  both  merely  afiected  the  regularity  of  the 
proceedings. 

The  statute  required  an  inquisition.    Here  we  find  an  order 
of  the  court  for  an  inquisition,  and  a  precept  directed  to  the 
selectmen  of  the  proper  town,  referring  to  the  petition,  stating 
that  it  represented  the  plaintiff  as  an  insane  person,  and  pray- 
ing an  inquisition,  and  that  a  guardian  should  be  appointed, 
and  directing  them  to  visit  him  and  make  personal  examina- 
tion and  inquiry  as  to  his  condition,  and  certify  the  same  to 
the  court.    This  is  a  most  defective  document,  wanting  almost 
everything  that  it  ought  to  contain  to  guide  the  selectmen  in 
the  discharge  of  their  duties — duties  which  it  cannot  safely  be 
assumed  they  will  know  without  instruction. 

The  return,  or  inquisition,  shows  that  the  selectmen  visited 
the  plaintiff,  made  a  personal  examination  and  careful  inquiry 
into  his  condition,  and  they  certify  that  in  their  opinion  he  is 
an  insane  person.  This,  too,  is  very  deficient.  It  does  not 
show,  as  it  ought,  how  they  performed  their  duties,  that  the 
court  may  judge  whether  they  are  properly  performed,  and  both 
of  them  upon  proper  objections  might  have  been  set  aside,  either 
in  the  court  of  probate  or  upon  appeal,  because  in  a  case  in- 
volving the  right  to  liberty  and  the  control  and  enjoyment  of 
a  man's  property  nothing  should  be  left  to  presumptions.  It 
-should  appear  tiiat  everything  was  done  rightly  and  legally. 
But  the  selectmen  here  found  the  fieict  which  the  precept  seems 
to  require  them  to  ascertain,  that  the  plaintiff  was  insane.  The 
papers  thus  contain  the  substance  of  what  the  law  intended; 

and  we  are  of  opinion,  as  was  held  in  H v.  S ,  4  N.  H. 

65,  that  they  cannot  be  treated  as  nullities;  and  for  the  same 
reason  the  decrees  of  the  probate  court  are  not  made  void  by 
this  defect:  Raymond  v.  Wyman^  18  Me.  386. 

There  does  not  appear  to  be  any  formal  record  of  a  decree 
that  the  plaintiff  was  a  person  of  unsound  mind;  and  it  is  con- 
tended that  without  such  a  decree  there  can  be  no  valid  ap» 
pointment  of  a  guardian.  And  we  think  that  is  clearly  so,  not 
only  firom  the  nature  of  the  case,  but  from  the  terms  of  the 
4itatute  befive  cited.    But  the  defect  here  seems  not  to  be  the 
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want  of  such  a  decree,  but  rather  the  neglect  to  make  a  proper 
record  of  it.  The  record  of  the  letter  of  guardianship  contains 
a  recital  of  such  a  decree,  and  the  application  for  the  appoint- 
ment of  the  defendant  as  guardian  distinctly  admits  it;  and  we 
think  there  can  be  no  doubt  of  the  power  of  the  co\ui^  to  amend 
the  record  by  entering  up  such  a  decree,  nor  of  the  propriety 
of  its  exercise  upon  proper  notice  to  parties  interested:  Remick 
y.  Butierfield,  31  N.  H.  70  [64  Am.  Dec.  316]. 

The  plaintiff  was  the  party  chiefly  affected  by  these  pro- 
ceedings, and  though  they  are  wisely  designed  as  well  for  the 
safety  of  all  who  may  have  occasion  to  deal  with  the  party  or 
his  guardian  as  for  his  own  security,  yet,  so  far  as  they  affect 
the  party  himself,  he  may  waive  the  exception,  if  he  has 
capacity;  and  this  we  think  must  be  regarded  as  effectually 
done  in  this  case  by  the  petition  of  the  plaintiff  for  the  ap- 
pointment of  the  defendant  as  his  guardian,  if  we  should 
assume,  or  it  should  be  proved,  as  the  plaintiff  now  assertSy 
that  he  was  then  of  sound  mind. 

In  the  argument,  it  has  been  suggested  that  the  courts  of 
probate  are  courts  of  merely  statutory,  special,  and  limited 
jurisdiction,  and  this  view  is  expressed  in  some  books  to  which 
we  are  accustomed  to  look  as  authority;  but  we  are  much  in- 
clined to  question  the  soundness  of  the  opinion.  The  powers 
of  courts  of  probate  were  conferred  in  Massachusetts  on  the 
county  courts,  and  in  some  cases  on  special  commissioners, 
while  New  Hampshire  was  subject  to  that  colony,  but  they 
were  conferred  as  a  body  of  well-known  principles  and  rules; 
a  settled  and  general  jurisdiction  then  existing  at  common 
law  in  the  ordinary  or  ecclesiastical  courts.  The  statutes  of 
the  colony  did  not  attempt  to  define  or  prescribe  the  powers  of 
those  courts  in  general,  otherwise  than  by  a  reference  to  the 
existing  law  of  the  land.  The  like  state  of  things  has  con- 
tinued from  that  day  to  the  present.  The  jurisdiction  of  pro- 
bate courts  has  been  vested  in  different  oflBcers  at  successive 
periods  in  the  history  of  the  province;  but,  excepting  in  a  few 
cases,  the  general  system  of  probate  jurisdiction  has  remained 
as  defined  at  common  law.  The  legislature  have  attempted  to 
correct  many  errors  into  which  ill-informed  judges  have  fallen, 
so  that  now  many  matters  are  regulated  partly  by  common  law 
and  partly  by  statute,  though  the  general  system  is  that  of  the 
common  law.  The  jurisdiction  of  probate  courts  was  at  com- 
mon law  restricted  to  proceedings  relative  to  the  estates  of 
persons  deceased.     Here,  by  statute,  many  other  branches  of 
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anihority  have  been  added,  but  always  with  a  reference  to  the 
common  law  and  the  course  of  proceedings  in  England  in  the 
courts  in  which  the  like  jurisdiction  was  vested.  Such  are  the 
distribution  of  insolvent  estates,  the  appointment  of  guardians 
of  minors  and  insane  persons,  trusts  and  trustees,  division  of 
estates,  etc.  Several  of  these  were  well-known  powers  exer- 
cised by  the  court  of  chancery. 

As  to  all  these,  we  think  it  might  be  contended  that  the 
courts  of  probate,  and  this  court,  which  is  the  supreme  court 
of  probate,  and  derives  its  whole  authority  fiom  statutes,  stand 
on  the  same  ground.  They  are  not  to  be  regarded  as  courts  of 
special  and  limited  jurisdiction,  but  as  courts  of  general  juris- 
diction on  these  subjects,  and  entitled  to  all  the  presumptions 
in  favor  of  their  proceedings,  which  are  allowed  in  the  case  of 
other  tribunals  of  general  jurisdiction,  more  especially  as  they 
are  now  made,  by  statute,  courts  of  record. 

In  the  case  of  H v.  8 ,  4  N.  H.  65,  the  broad  position 

was  taken  by  eminent  counsel  liiat  the  courts  of  probate  were 
required  by  the  constitution  to  be  held  on  fixed  days  appointed 
by  law.  The  argument  was  strongly  pressed,  and  though  the 
court,  in  their  decision,  made  no  reference  to  that  point,  yet 
they  gave  to  it  their  countenance  in  some  degree  by  publish- 
ing it  in  the  reports;  and  much  of  the  legislation  of  the  state 
has  taken  its  shape  from  the  doubts  created  in  many  minds 
by  that  argument.  It  is  here  contended  that  these  proceed- 
ings are  void,  because  by  law  no  court  was  appointed  to  be 
held  upon  the  twenty-first  and  twenty-fifth  of  June,  A.  D. 
1852,  when  these  proceedings  were  had.  But  we  find  great 
difficulty  in  reaching  the  conclusion  that  this  objection  is  well 
founded. 

By  the  common  law,  courts  of  probate  and  chancery  are 
always  open  for  the  transaction  of  business;  and  it  does  not 
seem  necessarily  to  be  inferred  from  the  language  of  the  con- 
stitution that  it  was  intended  to  limit  and  confine  the  juris- 
diction of  probate  courts  so  that  they  would  have  no  authority 
to  act,  except  on  the  days  fixed  by  law.  For  the  convenience 
of  the  people  it  would  seem  to  have  been  intended  that  pro- 
bate courts  should  be  held  on  fixed  days,  and  at  fixed  places, 
where  all  might  conveniently  attend;  but  it  does  not  seem  to 
have  been  necessary  for  any  purpose  apparently  in  view  to 
divest  the  judge  of  his  authority  at  all  other  times  and  places. 
There  are  no  negative  words  declaring  that  the  powers  of  the 
courts  shall  not  be  exercised  at  other  times  and  places,  and 
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the  jurisdiction  of  courts  is  not  generally  taken  away,  unless 
the  language  imports  that  the  jurisdiction  is  not  longer  to  be 
exercised. 

We  understand  that,  from  the  adoption  of  the  constitution 
till  now,  it  has  been  the  practice  of  the  courts  of  probate  to 
receive  petitions  and  issue  orders  of  notice,  to  appoint  admin- 
istrators  and  guardians,  and  to  do  many  other  acts,  substan- 
tially of  a  formal  character,  at  other  than  probate  days.  All 
these,  still,  are  judicial  acts,  and  require  the  authority  of  the 
court  to  be  exerted;  and  we  think  great  inconvenience  would 
be  (Caused  if  no  order  of  notice  or  the  like  oould  be  issued  but 
upon  a  regular  court  day. 

Since  the  case  of  H v.  S ,  4  N.  H.  65,  the  statutes 

have  been  much  modified,  and  by  the  revised  statutes,  c.  152, 
sec.  16,  ^Hhe  judge  may  adjourn  his  court  for  the  trial  and 
decision  of  any  matter  pending  before  him  to  any  convenient 
time  and  place."  It  is  contended  that  this  statute  confers  no 
power  upon  the  court  to  adjourn  for  the  transaction  of  its  offi- 
cial duties  generally,  but  merely  enables  it  to  adjourn  for  the 
trial  of  cases  then  pending  before  it  But  this  seems  to  us  a 
narrow  and  rigid  construction.  It  seems  more  reasonable  to 
hold  that  if  the  business  before  the  court  requires  an  adjourn- 
ment, the  court  may  adjourn,  but  when  the  court  is  opened  in 
pursuance  of  the  adjournment,  it  is  open  for  the  transaction  of 
any  business,  as  on  the  regular  days  appointed  for  its  sittings. 
Any  other  construction  would  be  attended  with  great  practical 
inconvenience  in  those  coimties  where  the  business  is  occasion* 
ally  too  much  to  be  completed  in  a  day,  and  adjournments  are 
necessary  to  complete  it. 

Courts  of  probate  have,  we  think,  as  incident  to  their  char- 
acter of  courts,  the  power  of  adjourning  whenever  they  deem 
it  necessary  for  the  transaction  of  their  business:  Com.  Dig., 
tit.  Courts,  11;  Stoinstead  v.  Lyddal^  1  Salk.  408;  and  we  think 
it  ought  not  to  be  inferred,  from  the  fact  that  the  legislature 
have  conferred  the  same  power  by  statute,  in  some  qualified 
form,  that  it  was  designed  to  limit  the  general  power  ordinarily 
incident  to  courts  of  justice.  It  would  be  more  reasonable  to 
suppose  that  it  was  merely  intended  to  obviate  a  doubt  such 
as  we  have  referred  to. 

If  it  should  be  regarded  as  irregular  that  business  should  bo 
done  by  the  judge  of  probate  on  days  not  appointed  by  the 
law,  still  this  is  hardly  to  be  regarded  as  a  matter  affecting 
the  jurisdiction  of  the  court  over  the  subject-matter.    If  the 
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proceedingB  would  be  Bet  aside  on  motion,  seasonably  made  in 
iLe  probate  conrt,  or  in  this  court  on  appeal,  still  the  court  has 
not  acted  beyond  its  jurisdiction.  The  defect  is  one  not  neces- 
sarily fatal,  since  it  may  be  waived  or  released;  and  conse- 
quently, so  long  as  the  proceedings  remain,  and  are  not  set 
aside  on  motion  or  appeal,  all  parties  are  bound  by  them,  and 
they  cannot  be  treated  as  nullities,  when  they  are  incidently 
brought  in  question. 

nxx>n  the  facts  appearing  in  this  case,  the  defendant  has  a 
perfect  defense  to  the  action. 

MXBB    iKaBOXTLABITIES   Dl    PBOBATB    PBOdESDrM    M>    VOT   IsrWAlSDATM 

Thkm,  if  the  coort  aoqnired  jvrudictioii:  See  notes  to  Ikmcff  t.  Stnctimge^  65 
Am.  Dec  185;  Bloom  ▼.  Burdkk,  37  Id.  309. 

PbOBATB  COfUBTS  ABX  GXNXaAU.T  HXLD  TO  BB  OV  SPBCXiL  AlTD  LDfXTSb 

JuBisDXcnoR:  Blwm  ▼.  Burdkk^  37  Am.  Dea  299,  end  note  308;  Orimai'i 
SwitUe  ▼.  I^orrit,  86  Id.  645;  Wyai^i  Adm*r  ▼.  Bambo,  68  Id.  89;  Hornet  ▼. 
Jfeefat,  70  Id.  703»  and  caeee  oolleeted  in  note  thereto  709.  On  the  other  hand, 
they  hftre  been  held  to  be  conrta  off  general  joriadiction:  Bu§h  ▼.  Lmdsey^  71 
Id.  117;  Twiker  ▼.  Harm^  68  Id.  488;  8huU^  ▼.  ShuOU,  60  Id.  336;  PoweU  r, 
J^ortk,  56  Id.  613.  In  Morrow  t.  Weed^  66  Id.  122,  it  waa  made  a  qutgre  aa 
to  whether  anch  conrta  were  inferior  or  not^  and  the  matter  waa  there  dia- 
enaMd:  See  also  note  to  Worthy  ▼.  Johnmm,  52  Id.  407;  MeWUHe  t.  Van 
VaOer,  72  Id.  127. 

PowxB  aw  Cauvn  to  AiaarD  Raoosos:  See  note  to  Bemki  t.  BuUerfidd^ 
64  Am-  Dec  323;  HiR  t.  Hoover,  68  Id.  70,  and  oolleeted  oaaea  in  note 
ti]ereto72. 

Etfiot  ov  iNguxsmoR  as  ETn>nroB:  Den  ▼.  OUxrh^  18  Am.  Dec.  417; 
note  to  VAmofrtux  t.  Oroa&y,  22  Id.  659;  note  to  HtUehkuon  ▼.  Sandt,  26  Id. 
127;  note  to  MaUer  qf  DetUver,  28  Id.  647;  Oangwere'i  BHaU,  63  Id.  664, 
and  caaea  cited  in  note  thereto  661. 

AFFOIHTBiEHT  OV  GVAXDIAS  OV  IhBANB  PeBSOH  WITHOITT  NOTIOB,  ElTBCT 

or:  Daoimm  ▼.  Jokomiot,  41  Am.  Dec  448;  fftUekku  ▼.  Johntom,  80  Id.  622; 
MeCmrry  v.  Hooper,  46  Id.  280;  Bogers  ▼•  WaOer^  47  Id.  470;  Edam  t«  L^ 
j^retrtj  66  Id.  266^ 
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|»  Nsw  Haxfshibb,  221.] 
OovBT  ow  Chakosrt  icAT  EifTXBTAnr  Bnji  iob  Dibootkbt  of  all  a  maa'a 

eatate,  legal  and  equitable,  and  may  make  aH  proper  decreea  to  anbjeol 

the  aame  to  the  exeoation  of  hia  oreditora. 
JuDOMSxrr  Crxditob  mat  Dxmakd  of  ma  Dkbtob,  in  general  terma,  a  dla* 

doaore  of  hia  aaaeta  and  of  the  namea  of  hia  debtora. 
Box  ni  Eqcrrx  sbottld  be  Fujed  .  ni  Goitbt  whjerb  Onb  of  the  partiea 

reaidea,  if  both  reaide  within  the  atate;  bat  if  the  plaintiff  doea  not  reaide 

within  the  atate,  the  bill  may  be  faroaght  in  any  ooonty  therein  at  hia 
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Corporation  oahvot  bb  Rboardbd  as  Rbsidino  ik  Nbw  HamfshibBp 
'  where  it  has  its  place  of  bnsineas  in  MaasachnaettSy  and  is  organised 

under  the  laws  of  the  latter  state. 
Bill  or  Disoovebt  hat  bb  Filed  against  Dbtendant  Alone,  notwith* 

standing  the  statute  provides  that  such  a  bill  may  be  filed  "against  the 

defendant  and  other  persons/'  eta 
HxTUKN  OF  Unsatisvibd  Exboution  iCAT  BB  Made  by  sheriff  of  the  ooonty 

in  which  the  defendant  resides. 
Demurrer  to  Bill  tor  Disootert  on  Ground  that  Answers  to  Inter- 

rogatories  might  Subject  defendant  to  a  criminal  prosecution  will  not 

be  sustained. 
Wherb  Discovert  might  Subject  Dbtendant  to  Criminal  PROflBCDnoN, 

he  may,  in  his  answer,  insist  that  he  is  not  bound  to  make  any  such 

diBcovery. 

Equity.  Plaintiff,  a  oorporation  of  Massachusetts,  got  judg- 
ment against  defendant  in  Hillsborough,  New  Hampshire.  A 
writ  of  execution  was  delivered  to  the  sheriff  of  Graflon  fo» 
service.  It  was  returned  by  said  sheriff  unsatisfied.  Defend* 
ant  resided  in  Grafton,  which  was  in  the  fifth  judicial  district 
Plaintiff  filed  a  bill  for  discovery  in  the  second  district,  alleg- 
ing that  defendant  had  a  large  amount  of  property,  part  of 
which  was  held  in  trust  for  him;  that  he  had  conveyed  and 
concealed  the  same,  etc.  The  bill  prayed  an  answer  to  various 
interrogatories  of  a  general  nature  regarding  defendant's  prop- 
erty, his  creditors,  etc.,  and  asked  that  his  judgment  might  be 
satisfied  out  of  the  property  discovered.  Defendant  demurred 
to  the  bill,  on  the  ground  that  he  could  not  answer  the  inter- 
rogatories, because  it  might  subject  him  to  certain  pains  and 
penalties.  He  also  demurred  to  the  relief  sought,  because:  1. 
The  fifth  only,  and  not  the  second,  judicial  district  court  had 
jurisdiction;  2.  The  bill  was  filed  against  defendant  alone;  3. 
No  sufficient  equity  was  shown  to  entitle  plaintiff  to  relief;  4. 
The  subject  was  not  within  the  jurisdiction  of  a  court  of 
equity;  5.  The  execution  was  not  delivered  to  the  sheriff  of 
the  county  where  the  suit  was  brought. 

S.  N.  Bell  and  H.  Foster ^  for  the  plaintiff. 

C.  R.  Morrison^  for  the  defendant. 

By  Court,  Bell,  C.  J.  It  was  formerly  held  to  be  within 
the  jurisdiction  of  the  court  of  chancery  in  England  to  en- 
tertain a  bill  for  discovery  in  aid  of  an  execution  at  law. 
The  authorities  which  support  this  position  are  found  col« 
lected  in  Bayard  v.  Hoffmanj  4  Johns.  Ch.  453;  Brinckerhoff 
V.  Brown,  Id.  677;  Hadden  v.  Spader^  20  Johns.  562.  Since 
these  decisions,  the  law  has  been  considered  settled  in  thifl 
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country  in  favor  of  this  equitable  jurisdiction,  though  the  cur- 
rent of  authority  m  England,  since  1790,  is  said  to  be  adverse 
to  this  proceeding:  Gordon  v.  Lowell^  21  Me.  251;  Bigelow  v. 
Congregational  Society,  11  Vt.  283;  Waterman  v.  Cochran,  12 
Id.  699;  and  see  numerous  cases  collected  in  1  U.  S.  Eq.  Dig., 
tit.  Debtor  and  Creditor,  3. 

In  the  case  of  Tappan  v.  Evans,  11  N.  H.  311,  the  subject 
iras  ably  considered  by  Chief  Justice  Parker,  and  the  question 
must  be  considered  as  settled  here.  ^'The  general  principle 
deducible  from  the  authorities,"  says  the  learned  chief  justice, 
'*  is  that  where  property  is  subject  to  execution,  and  a  creditor 
seeks  to  have  a  fraudulent  conveyance  or  obstruction  to  a  levy 
or  sale  removed,  he  may  file  a  bill  as  soon  as  he  has  obtained 
a  specific  lien  on  the  property,  whether  the  lien  be  obtained  by 
attachment,  judgment,  or  the  issuing  of  an  execution.  But  if 
the  property  is  not  subject  to  levy  or  sale,  or  if  the  creditor  has 
obtained  no  lien,  he  must  show  his  remedy  at  law,  exhausted 
by  an  actual  return  upon  his  execution,  that  no  goods  or  estate 
can  be  found  (which  is  pursuing  his  remedy  at  law  to  every 
available  extent),  before  he  can  file  a  bill  to  reach  the  equitable 
property." 

The  remedy  in  equity  in  the  first  of  these  classes  of  cases  is 
distinctly  recognized  in  Dodge  v.  Oriswcld,  8  N.  H.  425,  as  well, 
as  the  principle  that  relief  will  be  afibrded  only  where  a  spe- 
cific lien  has  been  obtained;  and  in  Stone  v.  Anderson,  26  Id. 
606,  where  it  is  held  that  an  attachment  alone  is  a  sufficient 
lien. 

Where  the  property  has  not  been  levied  on  by  execution,  or 
where  it  is  of  such  a  nature  that  it  could  not  be  levied  upon  or 
reached  by  an  execution  at  law,  the  return  of  the  execution 
Unsatisfied  will  not,  of  itself,  give  the  creditor  a  specific  lien 
upon  the  trust  property  or  choses  in  action  of  the  debtor.  He 
must  follow  up  his  execution  by  the  commencement  of  a  suit 
in  equity,  or  do  some  decisive  act  showing  an  intention  to  pur- 
sue the  fund,  to  gain  a  specific  lien:  Word  v.  Pierce,  9  Cow.  728; 
Tappan  v.  Evans,  11  N.  H.  328. 

In  this  proceeding,  the  complainant  is  entitled  to  a  discovery 
of  all  the  real  estate  on  which  he  had  acquired  a  lien  by  his 
proceedings  at  law,  and  of  the  nature  and  character  of  the  in- 
cumbrances upon  it,  and  of  the  conveyances  of  it;  that,  if 
fraudulent,  they  may  be  removed  by  a  decree,  and  the  plain- 
tiff may  be  enabled  to  reach  it  by  an  execution  at  law.  He 
is  also  entailed  to  a  discovery  of  all  the  property,  both  real  and 


222  Bat  State  Ibon  Co.  v.  Qoodall.  [N.  H. 

personal,  now  owned  by  the  defendant,  wherever  it  may  be 
situated;  that  if  within  the  state,  it  may  be  reached  by  an 
execution,  and  if  elsewhere,  or  if  such  that  it  cannot  be  taken 
on  execution,  as  trust  funds,  choses  in  action,  stocks,  etc.,  the 
defendant  may  be  compelled,  by  an  order  of  the  court,  to  trans- 
fer the  property  by  a  proper  conveyance  to  a  receiver,  to  be 
sold  and  applied  to  the  payment  of  the  complainant's  debt. 
He  has  a  right  to  a  fiill  discovery  from  the  defendant  of  every 
trust  created  for  his  benefit,  that  the  court  may  see  whether  it 
is  one  on  which  his  creditors  have  any  equitable  claim  for  the 
satisfaction  of  their  debts:  Le  Roy  v.  Rogers^  3  Paige,  234. 

If  it  was  possible  to  entertain  a  doubt  of  the  authority  of  the 
court,  as  a  court  of  equity,  under  its  broad  general  powers,  in 
all  cases  of  fraud  and  trust,  to  require  a  fiill  discovery  of  all 
a  man's  estate,  legal  and  equitable,  and  to  make  all  proper 
decrees  to  subject  the  same  to  the  execution  of  his  creditorSy 
that  doubt  is  effectually  removed  by  the  statute  of  July  2, 1845: 
Laws  of  1845,  c.  234;  Comp.  Stats.  436.  It  enacts  that  "  when- 
ever an  execution  against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  the  superior  court  of  judica- 
ture, against  such  defendant  and  any  other  person,  to  compel 
the  discovery  of  any  property  or  thing  in  action  belonging  to 
the  defendant,  or  any  property,  money,  or  thing  in  action  due 
to  him,  or  held  in  trust  for  him,  and  to  prevent  the  transfer  of 
any  such  property,  money,  or  thing  in  action,  or  the  payment 
or  delivery  thereof  to  the  defendant;  except  when  such  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from,  some  person  other  than  the  defendant  himself.  The 
court  shall  have  power  to  compel  such  discovery,  and  to  pre- 
vent such  transfer,  payment,  or  delivery,  and  to  decree  satis- 
faction of  the  sum  remaining  due  on  such  judgment  out  of  any 
property,  money,  or  things  in  action  belonging  to  the  defendant, 
or  held  in  trust  for  him,  with  the  exception  before  stated,  and 
of  property  specially  exempted  from  attachment  and  execution, 
which  shall  be  discovered  by  the  proceedings  in  chancery, 
whether  the  same  were  originaUy  liable  to  be  taken  in  execu« 
tion  at  law,  or  not." 

We  are  unable  to  perceive  that  the  statute  enlarges  in  any 
way  the  remedies  of  parties,  or  the  powers  of  the  court  as  they 
existed  before,  upon  the  well-defined  principles  of  equity  juris- 
diction; but  the  existence  of  such  a  statute  removes  all  doubt 
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upoD  two  of  the  caoflee  of  demturrer  to  the  relief  ai^ed  by  the 
bill;  namely,  because  no  equity  is  shown  in  the  bill  snch  as  to 
entitle  the  plaintiff  to  relief^  and  because  the  subject  is  not 
within  the  jurisdiction  of  a  court  of  equity. 

On  the  first  reading  of  the  bill,  we  were  inclined  to  doubt 
whether  a  bill  so  general,  inquiring  as  to  all  a  man's  property, 
both  at  the  present  time  and  at  the  time  the  judgment  was 
recovered,  and  as  to  all  his  dealings  and  transactions  with  it 
since  the  judgment,  could  be  sustained.  It  seemed  as  if  the 
attention  of  the  court  should  be  drawn  to  some  specific  prop- 
erty or  interest  as  to  which  some  firaud,  or  trust,  or  liability  to 
the  payment  of  the  plaintiff's  debt,  should  be  specially  alleged* 
And  snch  seems  to  be  the  more  usual  form  of  bills  of  this  kind, 
so  far  as  we  have  been  able  to  gather  the  form  of  the  bill  from 
the  cases  reported.  In  many  of  these  cases,  it  would  seem 
that  in  addition  to  the  special  averments  as  to  the  particular 
property,  there  are  general  averments  that  the  lefendant  has 
estate,  real  and  personal,  choses  in  action,  etc.:  Le  Roy  v.  Rog^ 
era,  3  Paige,  234;  Edmesten  v.  Lyde^  1  Id.  637;  Clarkfon  v. 
De  Peyster,  3  Id.  320. 

Our  doubts  on  this  point  have  been  removed  by  the  decision 
of  the  court  in  Le  Roy  v.  Rogers^  before  cited,  where  a  demurrer 
to  so  much  of  a  bill,  charging  in  general  terms  the  possession 
of  real  and  personal  estate,  money,  bank  stock,  insurance 
stock,  and  choses  in  action,  though  accompanied  by  special 
allegations  as  to  certain  property,  as  related  to  the  discovery 
of  any  or  all  of  the  property  and  effects  which  the  defendant 
had  at  the  time  of  making  the  covenant  on  which  the  plain- 
tiff's action  was  founded,  was  overruled,  on  the  ground  that  a 
decision  sustaining  it  would  operate  to  exonerate  the  defend- 
ant from  discovering  any  of  that  property  which  he  still  held, 
or  others  held  in  trust  for  him;  and  the  court  held,  as  before 
stated,  that  the  plaintiff  was  entitled  to  a  discovery  of  all 
property  held  in  trust  for  him,  of  all  real  estate  and  personal 
property  subject  to  execution,  or  which  could  be  reached  by 
an  order  of  court. 

In  Brightly's  Equity  Jurisprudence,  892,  in  discussing  bills 
of  this  class,  it  is  laid  down  that  the  bill  should  set  forth  that 
there  is  reason  to  believe  that  the  defendant  has  real  and  per- 
sonal estate  wherewith  the  judgment  may  be  satisfied;  that 
such  real  estate  has  been  conveyed,  transferred,  or  incum- 
bered, and  said  personal  estate  has  been  removed,  transferred, 
or  concealed,  etc.    At  page  678,  a  fiorm  of  a  bill  of  this  kind 
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Ib  giveu,  where  the  allegations  are  as  broad  as  in  the  present 
bill;  that  the  defendant  has  real  and  personal  estate  where- 
with the  said  judgment  may  be  satisfied;  that  such  real  estate 
has  been  fraudulently  conveyed  and  transferred;  and  such 
personal  property  has  been  removed,  transferred,  and  con- 
cealed, with  intent  to  prevent  the  same  being  made  liable  for 
his  debts. 

Two  cases  are  cited  in  the  United  States  Equity  Digest,  tit. 
Debtor  and  Creditor,  iii.,  to  the  point  that  a  judgment  creditor 
may  demand  from  his  debtor  a  disclosure  of  his  assets,  and  of 
the  names  of  his  debtors,  in  general  terms:  Myers  v.  ZanesvUle 
&  M,  Turnpike  Co.,  11  Ohio,  273;  CadwaUader  v.  OranviUe 
Socj  Id.  292. 

A  form  of  creditor's  bill,  as  general  as  that  in  this  case,  was 
commonly  used  in  New  York  before  the  new  code  of  practice. 
As  we  find  no  decision  prescribing  any  limitation  to  the  form 
of  the  inquiries,  as  the  statute  is  in  terms  very  general,  and 
the  case  must  be  frequent  where  none  other  than  general  in- 
quiries can  be  made,  we  are  satisfied  there  is  no  just  founda- 
tion for  this  objection. 

The  other  grounds  of  demurrer  to  the  relief  sought  are,  first 
the  want  of  jurisdiction  of  the  court  in  the  second  judicial 
district,  the  defendant  residing  in  the  fifth. 

We  have  no  statute  prescribing  the  coimty  in  which  equitable 
proceedings  shall  be  commenced.  The  jurisdiction  in  such 
cases  is  given  to  the  supreme  judicial  court,  without  reference 
to  the  county  or  district  in  which  it  may  be  sitting.  By 
analogy  to  the  course  in  actions  at  law,  we  may  properly  hold 
that  bills  in  equity  should  be  filed  in  the  county  where  one  of 
the  parties  resides,  if  both  reside  within  the  state;  but  if  the 
plaintiff  does  not  reside  in  the  state,  the  bill  may  be  brought 
in  any  coimty  at  his  election.  The  plaintiff  here,  being  a 
corporation  organized  under  the  laws  of  Massachusetts,  and 
having  its  place  of  business  in  Boston,  cannot  be  regarded  as 
residing  here. 

The  second  ground  of  demurrer  is  because  the  bill  is  filed 
against  the  defendant  alone.  This  objection  is  founded  on  the 
language  of  the  statute  of  July,  1846 — "may  file  a  bill  against 
the  defendant  and  any  other  person  to  compel  a  discovery,"  etc. 
The  argument  is,  that  as  the  statute  speaks  of  the  defendant 
and  any  other  person,  the  bill  must  be  brought  against  two 
persons  at  least,  and  cannot  be  maintained  against  the  debtor 
alone. 
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This  bill,  though  authorised  by  statute,  is  founded  on  estab- 
lished principles  of  equity,  and  by  the  general  rules  governing 
equity  proceedings,  it  might  be  filed  against  the  defendant  in 
execution  alone,  or  against  him  and  others.  It  can  hardly  be 
assumed  that  the  legislature  could  have  intended  to  narrow 
the  jurisdiction  of  the  court  by  merely  affirmative  words.  If 
not,  the  bill  would  still  be  well  sustained  under  the  general 
equity  powers  of  the  court  The  statute  is  very  briefly  ex- 
pressed, and  must  be  construed  with  reference  to  its  object, 
rather  than  according  to  its  strict  grammatical  construction. 
In  terms,  the  statute  authorizes  the  filing  of  a  bill  against  such 
defendant  and  any  other  person,  to  compel,  etc.  This  is  not 
to  be  understood  literally.  It  is  not  meant  that  such  a  bill 
may  be  filed  against  any  one.  It  must  be  construed,  any  other 
person  legally  liable,  and  thus  understood,  it  will  be  seen  that 
it  is  incapable  of  the  restrictive  meaning  claimed  for  it.  " May 
file  a  bill  against  the  defendant  and  any  other  person  legally 
liable,"  does  not  in  the  least  imply  that  it  may  not  be  brought 
against  the  defendant  alone.  It  would  be  consistent,  too,  with 
the  received  principles  of  interpretation  that  ''and"  should  be 
construed  ''or"  as  well  as  "and,"  and  thus  to  authorize  a  pro- 
ceeding against  both  or  either  of  the  parties,  as  the  case  might 
require,  especially  as  there  must  be  many  cases  within  the 
apparent  scope  and  design  of  the  statute  which  would  other- 
wise be  excluded  from,  its  operation.  Such  would  be  all  that 
class  of  cases  where  the  defendant  might  have  money,  choses 
in  action,  etc.,  in  his  own  hands,  with  which  no  other  person 
had  interfered. 

In  the  plaintiff's  argument,  it  is  insisted  that  whenever  a  de- 
murrer is  put  in  for  want  of  proper  parties,  it  must  show  who 
are  the  proper  parties,  from  the  facts  btated  in  the  bill;  not  in- 
deed by  name,  for  that  might  be  impossible,  but  in  such  a 
manner  as  to  point  out  to  the  plaintiff  the  objection  to  his  bill, 
and  to  enable  him  to  amend  by  making  proper  parties.  So  is 
the  rule  laid  down  in  Story's  Eq.  PI.,  sec.  503;  Darnell's  Ch 
Pr.  619,  note;  Diew  v.  Blanchardy  10  Paige,  454;  Bobinaon  v 
Smith,  3  Id.  230  [24  Am.  Dec.  212]. 

Where  it  is  not  apparent  from  the  bill  itself  that  necessary 
parties  are  omitted,  it  can  be  taken  advantage  of  only  by  a 
plea  or  answer  showing  who  are  the  necessary  parties:  Robin* 
$on  V.  Smithj  3  Paige,  230;  Mitchell  v.  Lenox,  2  Id.  280.  It  is 
here  apparent  that  though  it  may  be  held  that  other  parties 
are  required,  yet  nothing  can  be  learned  from  the  bill  of  the 
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names  of  euch  parties,  or  of  any  description  by  which  the 
plaintiff  may  correct  his  bill. 

The  case,  too,  falls  within  an  exception  stated  in  Mitford^s 
Pleading,  146,  and  which  is  recommended  by  its  good  sense. 
^'  If  the  bill  seeks  a  discovery  of  the  parties  interested,  a  de- 
murrer for  want  of  necessary  parties  will  not  hold: "  1  Darnell's 
Ch.  Pr.  619. 

The  third  and  fourth  causes  of  demurrer  have  boon  fuUy 
discussed. 

The  fifth  cause  is  that  the  execution  on  the  judgment  has 
not  been  delivered  to  any  sheriff  in  this  judicial  district.  The 
language  of  the  statute  is,  ''  whenever  an  execution  shall  have 
been  issued,  etc.,  and  shall  have  been  returned  unsatisfied,  in 
whole  or  in  part."  There  is  nothing  defining  the  county  into 
which  the  execution  must  have  issued;  and  if  we  resort  to  the 
decisions  founded  on  the  general  principles  of  equity,  we  shall 
find  they  go  no  further  than  to  require  that  the  execution 
should  have  issued  into  the  county  in  which  the  defendant  re- 
sides: Child  V.  Brace,  4  Paige,  309;  Tfiayer  v.  Swift,  Harr. 
(Mich.)  439.  The  execution  in  this  case  was  issued  into  the 
county  of  Grafton,  in  which  the  defendant  resided,  and  no 
suggestion  is  made  that  there  was  anything  fraudulent  or  col- 
lusive in  the  return. 

The  demurrer  to  the  discovery  sought  by  the  bill  rests  on 
the  ground  that  the  answer  to  the  parts  of  the  bill  covered  by 
the  demurrer  might  subject  the  defendant  to  criminal  accusa^ 
tions,  and  to  pains  and  penalties.  This  ground  of  demurrer 
is  set  up  separately  to  two  classes  of  inquiries:  1.  To  the  parts 
of  the  bill  which  seek  a  discovery  as  to  the  nature  and  amount 
of  the  property  which  the  defendant  has,  either  legal  or 
equitable,  how  it  is  situated,  how  incumbered,  its  value,  and 
the  like. 

We  are  aware  of  no  law  by  which  the  owner  of  property  is 
subjected  to  any  penalties,  whatever  may  be  its  nature,  situa- 
tion, description,  or  character;  and  the  same  is  true  as  to  his 
debts  and  choses  in  action,  and  property  held  in  trust  for  him. 
We  can  hardly  imagine  any  pertinent  and  proper  answer  to 
any  one  of  this  class  of  inquiries  by  which  a  party  could  be 
exposed  to  any  penalty,  and  the  demurrer,  as  to  these,  cannot 
be  sustained. 

The  second  class  of  inquiries  to  which  this  ground  of  de- 
murrer applies  relates  to  the  disposition  of  the  property  which 
the  defendant  had  at  the  commencement  of  the  plaintiff's 
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action  at  law  and  since;  what  conveyances  he  has  since  made; 
how  and  when  they  were  made,  and  on  what  considerations ; 
and  what  transfers  and  arrangements  of  his  property  he  has 
made,  etc. 

It  is  not  alleged  or  suggested  in  the  bill  that  any  of  these 
conveyances  have  been  so  made  as  to  subject  the  party  to  a 
criminal  prosecution  or  forfeiture.  On  the  face  of  the  bill 
nothing  of  that  kind  appears,  and  the  court,  upon  a  demurrer, 
cannot  assume  that  any  other  facts  exist  than  those  alleged. 
The  object  of  the  demurrer  is  to  obtain  a  decision,  whether, 
upon  the  facts  as  they  are  stated,  the  plaintiff  shows  a  good 
cause  of  action;  and  the  demurrer  will  not  be  sustained  unless 
it  appears  clearly  that  the  bill  must  be  dismissed  upon  a  hear^ 
ing.  Now,  it  is  evident  that  all  the  interrogatories  may  be 
answered  by  the  defendant  if  his  dealings  with  his  property 
have  been  correct,  without  raising  any  questions  in  the  crim- 
inal law.  He  may  have  had  a  great  estate,  legal  and  equi* 
table,  real  and  personal,  in  possession  and  in  action,  and  he 
may  now  be  wholly  destitute  or  have  conveyed  away  the  whole 
of  it.  It  may  all  have  been  applied  to  the  payment  of  debts, 
or  lost  by  fire,  or  casualty,  or  speculation;  or  it  may  have  been 
fairly  and  honorably  disposed  of  otherwise,  and  be  now  exist- 
ing in  other  and  perhaps  more  eligible  forms  without  the  least 
imputation  of  illegality  or  dishonesty.  The  court  cannot  pre- 
sume that  all  a  man's  dealings  with  his  estate  have  been 
illegal,  and  such  as  the  law  will  punish  even  if  he  suggests  it 
himself. 

So  far  as  the  demurrer  is  to  be  regarded  as  setting  up  and 
alleging  that  the 'defendant's  transactions  with  his  property 
have  been  all  or  any  of  them  illegal  and  punishable,  it  is  a 
speaking  demurrer,  which  for  that  reason  cannot  be  sustained; 
Daniell's  Ch.  Pr.  656,  and  notes. 

But  if  it  were  true  that  the  answers  to  some  of  the  inquiries 
in  either  of  these  classes  must  be  such  as  to  subject  the  defend* 
ant  to  penalties,  the  demurrer  cannot  be  sustained,  if  it  appears 
that  any  inquiries  material  to  the  case  may  be  answered  with* 
out  such  hazard,  because  it  is  a  familiar  principle  that  a  de- 
murrer cannot  be  good  as  to  a  part  of  what  it  covers  and  bad 
as  to  the  rest:  Daniell's  Ch.  Pr.  651,  notes. 

As  to  this  question,  the  case  of  Bums  v.  IlobbSy  29  Me.  273, 
is  much  in  point.  It  was  a  bill  for  discovery,  and  to  set  aside 
a  mortgage  alleged  to  be  fraudulent,  against  a  levy  of  the  plain- 
tiff.   It  was  held  that  the  defendant  could  not,  by  demurrer, 
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ayoid  answering  and  discovering  the  date  of  the  execution  of 
his  mortgage,  and  whether  he  claimed  to  hold  the  premises  by 
virtue  of  it,  or  from  discovering  and  producing  the  note,  if 
within  his  power,  or  from  stating  when,  where,  in  whose  pres- 
ence, and  for  what,  such  note  was  given,  etc.  All  this,  it  is 
said,  may  serve  to  enable  the  court  to  come  at  and  adjust  the 
rights  of  the  parties,  and  it  may  all  be  consistent  with  the 
plaintiffs'  claim  under  the  mortgage.  We  cannot  presume  that 
an  answer  to  such  portions  of  the  bill  as  call  for  this  discovery 
will  impeach  or  impair  the  defendant's  title:  See  Le  Roy  v. 
Rogers,  3  Paige,  234. 

We  should  hesitate  in  arriving  at  this  result — ^that  the  de- 
murrer must  be  overruled — ^if  we  did  not  regard  the  rule  as 
well  settled  that  where  the  defendant  cannot  make  a  discovery 
of  the  facts  upon  which  relief  is  asked,  without  subjecting  him- 
self to  a  criminal  prosecution  or  forfeiture,  he  may,  in  his 
answer,  insist  that  he  is  not  bound  to  make  any  discovery  that 
may  subject  him  to  a  forfeiture;  this  being  an  exception  to  the 
general  rule  that  the  defendant  cannot  by  answer  object  to 
answer  as  to  any  particular  matter  of  which  a  discovery  is 
aought  in  the  bill:  Lube's  Eq.  PL  324;  Welsby's  Eq.  PI.  359; 
Livingston  v.  TomphinSy  4  Johns.  Ch.  432;  Livingston  v.  Harris^ 
S  Paige,  637. 

Demurrer  overruled.  

COXTRT  OF    ChAI^CEBT  HAS    POWEB    TO    COXPXL    DlBOOVKBT  OV  DkBTOB's 

PBOPEBTTy  80  that  it  may  be  applied  in  Batiafaction  of  hia  debts:  Mitchell  ▼. 
Bunch,  22  Am.  Dec.  669;  equitable  interests  are  subject  to  the  payment  of 
«ach  debts:  WUhen  v.  Carter,  60  Id.  78;  Lang  ▼.  Brown,  66  Id.  244;  thoag^ 
the  mode  of  procedure  for  the  relief  of  the  credited  is  different  from  that 
against  legal  estates:  Heath  ▼.  Bishop,  66  Id.  664.  The  creditor  most  parsoe 
each  interests  in  a  coort  of  chancery,  as  they  are  not  snbject  to  ezeoation  at 
law:  Bice  ▼.  Burnett,  42  Id.  336,  and  coUected  cases  in  note  thereto  345;  and 
the  creditor  mast  first  have  a  judgment  and  execution  unsatisfied  before  he 
can  maJTitain  a  bill  in  equity  to  subject  such  interests  to  the  payment  of  his 
debts:  See  note  to  Withen  v.  Carter,  60  Id.  88.  See  also,  on  the  general 
question  aa  to  the  aubjection  of  equitable  interests  to  the  payment  of  cred- 
itors* debts,  Dargan  v.  Waring,  46  Id.  234;  McLure  ▼.  Beneeni,  40  Id.  437. 
As  to  creditors*  bills  againat  inaolvent  corpoirationa»  aee  note  to  Morgan  ▼.  N. 
T,  B,  B.  Co,,  Id.  249. 

Fob  JuBiSDionoNAL  Pubposbs,  Rbsidxnob  ov  Cobfobation  ia  at  its  chief 
place  of  business:  See  Wood  v.  Hartford  Fire  Ins.  Co.,  83  Am.  Dea  396^  and 
numerous  cases  cited  in  extended  note  thereto  399,  400;  note  to  Binggoid  v. 
Barley,  69  Id.  113.  Corporation  is  a  resident  of  the  state  creating  it:  Sea 
note  to  CUy  qfNew  Albany  ▼.  Meekin,  66  Id.  631. 

DxviNBAirr  m  Equitt  is  not  Bound  to  Makx  Ant  Diboovbbt  in  answer* 
lug  a  bill  that  would  aubjeot  him  to  a  criminal  proaeontioiL    It  must  appear, 
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howerer,  from  the  biU  or  plea  that  his  answera  woald  sahjMl  him  to  pfnniBh- 
meat:  Wol/r.  WolT*  Bx'r^  18  Am.  Deo.  313.  No  person  is  obliged  to  answer 
matter  of  scandal,  nor  to  make  discovery  of  that  which  may  snbject  him  to  a 
forfeiture  or  penalty;  but  "  scandal  **  is  here  used  in  a  technical  sense,  and  it 
applicable  to  crime  only:  Skinner  ▼.  Judson,  21  Id.  691. 


Hill  v.  MoIntirb, 

[80  Niw  HAMPBHiaa,  410.] 

Ward  mat  Filk  Bill  in  Equity  to  Rsodysr  Such  Part  or  m»  RVTATa 
as  he  can  trace,  without  instituting  any  proceedings  at  law,  where  tba 
estate  of  his  guardian  is  insolvent,  and  his  sureties  irresponsible. 

PniaoN  Receitino  Propebtt  ov  Wakd  from  Guardian  will  bb  Dbbmbd 
Trustxk  for  the  amount,  if  he  took  with  notice  of  the  trust. 

Equity.     The  facts  are  sofficientlj  stated  in  the  opinion. 

H.  Webster,  for  the  defendants. 

8,  H,  GoodaUy  for  the  complainants. 

By  Court,  Bell,  G.  J.  The  authorities  cited  by  the  defend* 
ant  relate  entirely  to  bills  in  equity  brought  in  aid  of  an  execu^' 
tion  at  law.  Such  bills  may  be  brought  in  two  cases:  first, 
where  a  party  has  acquired  a  lien  on  certain  real  estate  or 
personal  estate,  by  attachment  or  seizure  on  execution,  or  by 
docketing  his  judgment,  or  delivering  his  execution  to  an  offi- 
cer, according  to  the  usages  of  different  states  as  to  the  mode 
of  acquiring  a  lien  on  property  by  suit,  and  some  conveyance 
or  incumbrance  stands  in  the  way  of  his  execution.  In  such 
cases,  the  party  may  file  his  bill  to  set  aside  the  obstacle,  as 
eoon  as  he  has  acquired  his  lien:  Dodge  v.  GrUwoldy  8  N.  H. 
245;  Kittredge  v.  Warren,  14  Id.  609;  Kittredge  v.  Emerson,  15 
Id.  227;  Stone  v.  Anderson,  26  Id.  506.  The  second  case  is 
where  the  party  has  obtained  no  lien,  or  the  property  sought 
to  be  reached  is  not  liable  to  an  execution  at  law,  as  in  the 
case  of  choses  in  action,  fimds  held  in  trust  for  the  debtor,  or 
the  like.  In  such  cases,  equity  will  not  interfere  to  subject  the 
property  to  the  discharge  of  the  debt,  until  it  is  first  shown 
that  the  party  has  exhausted  his  remedy  at  law,  by  alleging 
and  proving  that  he  has  issued  his  execution  against  his 
debtor,  and  that  the  same  has  been  returned  by  the  proper 
officer  unsatisfied,  because  no  goods  can  be  found.  Both  these 
classes  of  cases  are  discussed  in  Tappan  v.  Evans,  11  Id.  311, 
where  the  rules  applicable  to  them  are  distinctly  stated.  If 
this  is  regarded  as  belonging  to  either  of  these  classes,  the  bill 
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cannot  be  maintained,  because  here  it  is  not  pretended  that 
any  lien  has  been  acquired  by  proceedings  on  an  execution,  or 
preliminary  to  an  execution,  or  that  any  execution  has  been 
issued  and  returned  unsatisfied.  The  bill  cannot  have  been 
filed  with  any  such  view.  On  the  contrary,  it  does  not  allege 
any  legal  proceedings  except  those  in  the  probate  court,  which, 
though  they  may  establish  the  fact  and  the  amount  of  an  in- 
debtedness of  the  guardian's  estate  to  his  wards,  cannot  result 
in  any  execution  until  the  end  of  a  suit  at  law  on  the  guar- 
dian's bond,  or  on  the  decree  of  the  court.  It  is,  undoubtedly, 
filed  upon  a  different  view  of  the  relations  of  the  parties. 
Executors  and  administrators  of  decedents'  estates,  and  guar- 
dians of  minors  and  others,  are  regarded  in  eqtdty  as  trustees; 
the  funds  which  come  into  their  hands  are  trust  fiinds,  and  in 
proper  cases  the  remedies,  which  are  open  to  ceaiuis  que  trust, 
are  equally  available  to  those  who  are  entitled  to  the  moneys 
which  are  found  in  the  hands  of  such  executors  and  guardians: 
Adair  v.  Shaw^  1  Sch.  &  Lef.  243;  1  Story's  Eq.  Jur.,  sees.  533, 
581;  Ram  on  Assets,  491,  c.  37,  sec.  4. 

The  complainants  state,  as  their  case,  that  J.  Mclntire  was 
duly  appointed  their  guardian;  that  as  such  he  has  sold  a 
large  amount  of  property  belonging  to  them,  and  the  money 
arising  &om  these  sales  has  been  paid  over  by  Mclntire  to  the 
other  defendant,  or  was  originally  paid  by  Ihe  purchasers  of 
the  property  to  him,  by  direction  of  Mclntire;  that  this  money 
was  received  by  Hatch,  with  the  knowledge  that  it  was  a  fund 
derived  from  the  sale  of  the  complainants'  property,  and  that 
it  therefore  legally  and  equitably  belonged  to  them;  that  they 
have  endeavored  to  obtain  a  settlement  with  Mclntire  during 
his  life,  and  with  the  administratrix  since  his  decease,  by  pro^ 
ceedings  in  the  court  of  probate,  which  have  been,  and  are 
likely  to  be,  ineffectual,  because  Mclntire's  estate  is  insolvent, 
and  the  sureties  upon  his  official  bond  are  irresponsible.     The 
object  of  the  bill  is  to  call  upon  the  administratrix  and  the 
alleged  depositary  of  the  fund,  to  discover  the  facts,  and  if 
there  can  be  found  within  reach  of  the  court  any  part  of  the 
fund,  that  the  court  may  order  it  to  be  paid  over  to  the  com- 
plainants. 

The  question  is,  if,  in  this  view,  the  bill  sets  up  a  case  in 
which  the  plaintiff  is  entitled  to  relief.  The  remedy  by  pro- 
ceedings at  law  must  be  entirely  illusory,  if  we  assume,  as  we 
must  of  course,  upon  a  demurrer,  that  the  aUegations  of  the 
bill  are  true.    Let  us  then  suppose  that  the  claim  of  the  plain* 
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tifis  upon  the  estate  of  the  guardian  is  ascertained,. either  by 
proper  proceedings  in  the  court  of  probate  or  by  an  agreement. 
The  wards  may  then,  by  an  order  of  the  court  of  probate,  sue 
the  sureties  on  the  guardian's  bond;  but  they  are  admitted  to 
be  insolvent,  and  the  remedy  is,  therefore,  worthless.  Or  they 
may  proceed  against  the  insolvent  estate  of  the  guardian,  by 
presenting  their  claim  to  the  commissioner,  and  upon  its  allow- 
ance receive  their  dividend  of  the  assets  with  the  other  cred- 
itors. Upon  their  statement,  there  is  in  the  hands  of  the 
defendant  Hatch  a  large  sum  of  money  derived  from  the  sale 
of  their  estate,  received  by  him  with  full  knowledge  of  its 
origin  and  condition,  and  for  which,  if  he  should  be  charged 
in  this  proceeding,  he  will  be  accountable  in  full,  unless  he  or 
the  other  defendant — ^the  administratrix  of  the  guardian — 
shall  show  that  some  part  of  it  is,  in  equity,  the  property  of 
the  guardian.  Hatch  is  alleged  to  be  a  large  creditor  of  this 
insolvent  estate.  If  this  bill  can  be  defeated,  this  fund  will 
fall  into  the  general  mass  of  the  assets,  and  will  be  distrib- 
uted among  all  the  creditors  pro  rata^  Hatch  sharing  equally 
with  its  equitable  owners  in  the  whole  fund,  in  proportion  to 
the  amount  of  their  respective  claims,  upon  the  most  favor- 
able chance  for  the  plaintiffs;  as,  against  Mclntire's  estate. 
Hatch  may,  perhaps,  be  entitled  to  set  off  Mclntire's  private 
debt  against  the  whole  claim,  and  thus  neither  the  plaintiffs 
nor  the  other  creditors  might  be  able  to  reach  any  part  of  it. 
The  claim  of  the  plaintiffs,  if  well  founded  in  fact,  is  one  of 
a  purely  equitable  character.  No  proceeding  in  the  court  of 
probate  would  afford  them  any  relief,  and  we  are  unable  to  dis- 
cover any  course  of  proceeding  at  law  by  which  they  could 
obtain  any  redress;  neither  do  we  see  any  way  by  which  the 
prosecution  of  any  suit  or  proceeding  in  the  court  of  probate  or 
at  law  could  materially  aid  them  in  this  proceeding.  We  think 
there  can  be  no  doubt  as  to  the  equitable  principles  involved 
in  the  case.  It  has  been  truly  said  that  the  only  thing  in- 
quired of  in  a  court  of  equity  is  whether  the  property  bound 
by  a  trust  has  come  into  the  hands  of  persons  who  are  either 
bound  to  execute  the  trust  or  to  preserve  the  property  for  the 
persons  entitled  to  it.  Trusts  are  enforced  not  only  against 
persons  who  are  rightfully  possessed  of  trust  property  as  trustees, 
but  also  against  all  persons  who  come  into  possession  of  the 
property  bound  by  the  trust,  with  notice  of  the  trust;  and  who* 
ever  so  comes  into  possession  is  considered  as  bound,  with  re- 
spect to  that  special  property,  to  the  execution  of  the  trust:  1 
Story's  Eq.  Jur.,  sec.  533. 
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Generally  speaking,  a  man  does  not  become  a  party  to  a 
breach  of  trust  by  buying,  or  receiving  as  a  pledge  for  money 
advanced  to  the  executor  at  the  time,  any  part  of  the  assets. 
But  he  does  become  such  party  by  buying  or  receiving  in  pledge 
any  part  of  the  personal  assets,  not  for  money  advanced  at  the 
time,  but  in  satisfaction  of  his  private  debt.  Whenever  there 
is  a  misapplication  of  the  personal  assets,  and  they,  or  the  pro- 
ceeds of  them,  can  be  traced  into  the  hands  of  any  person  af-* 
fected  with  notice  of  such  misapplication,  then  the  trust  will 
attach  upon  the  property  or  the  proceeds  in  the  hands  of  such 
person,  whatever  may  have  been  the  extent  of  the  misapplica- 
'  tion  or  conversion:  Ram  on  Assets,  491,  c.  37,  sec.  4;  Adair  v. 
Shaw,  1  Sch.  &  Lef.  261,  262;  1  Story's  Eq.  Jur.,  sec.  581;  2 

Madd.  Ch.  Pr.  125;  Murray  y.BaUou,  1  Johns.  Ch.  566;  Shejh 
pard  V.  McEverSj  4  Id.  136  [8  Am.  Dec.  561];  Murray  v.  SyU 

bum,  2  Johns.  Ch.  441;  Shibla  v.  Ely,  6  N.  J.  Eq.  181;  Oliver 

V.  Piatt,  3  How.  333. 

Courts  of  equity  act  by  creating  trusts  in  invitumj  where  a 
party  purchases  trust  property,  knowing  it  to  be  such,  in  viola- 
tion of  the  objects  of  the  trust.  In  such  a  case,  courts  of  equity 
force  the  trust  upon  the  conscience  of  the  guilty  party,  and 
compel  him  to  perform  it,  and  to  hold  the  property  subject  to 
it  in  the  same  manner  as  the  trustee  himself  held  it:  4  Kent's 
Com.  60;  2  Fonbl.  Eq.,  b.  2,  c.  6,  sec.  1  (a),  2  (b);  PawM  v. 
Monaon  &  B,  Mfg,  Co.^  3  Mason,  347;  Com.  Dig.,  tit.  Chancery,, 
4,  W,  28. 

It  is  upon  this  ground  that  persons  colluding  with  the  ex** 
ecutor  or  administrator,  in  a  known  misapplication  of  the 
property  in  their  hands,  are  made  responsible,  for  they  are 
treated  as  purchasers  with  notice,  and  mere  trustees  of  the 
parties  who  are  entitled  to  the  assets;  the  latter  being  a  trust 
fund  under  the  administration  of  the  executor  or  administra- 
tor: Adair  v.  Shaw,  1  Sch.  &  Lef.  262;  Leigh  v.  Jfocaulay,  1 
You.  &  Coll.  265;  1  Story's  Eq.  Jur.,  sec.  1266. 

Upon  these  views,  the  demurrer  must  be  overruled. 

Demurrer  overruled.  

PUBOHASEB  ntOM  TRUSTEE,  WITH  EmOWLSDOX  OF  TrUST,  TaKXS  SuBJEOT 

TO  Trust:  Smith  v.  Dankl,  16  Am.  Dec  641;  Shopherd  y.  Van  Bhtn,  8  Id. 
561;  MeCamba  v.  Bee,  16  Id.  610;  Ja^kmm  v.  McUgdor/,  6  Id.  866;  EhUoeh  r. 
fan,  26  Id.  196;  Lagow  v.  BaMett,  12  Id.  258;  ffeth  r.  BiehnKmd  F.  <6  P. 
R,  B,  Co.,  60  Id.  88,  and  notes  to  these  cases.  The  assignee  of  a  trustee  will 
be  compelled  to  ezecate  the  original  tmst  at  the  instance  of  the  ce$tui  gu$ 
trust :  Pierce  v.  McKeeJum^  45  Id.  685.  A  guardian  can  do  nothing  to  prejn* 
dice  hia  ward;  and  where  the  guardian  transfers  an  obligation  due  the  WHd 
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m  payment  of  lui  own  dtht,  the  pnrchMery  If  be  hee  notfee^  tekee  H  at  his 
peril,  and  the  ward  can  diaxgo  him  with  the  obligation.  As  persons  acqnir* 
ing  property  boimd  by  trust,  with  notioe  of  the  trust,  are  considered  as  tms- 
tees,  80  infant  wards  may  affirm  or  disaffirm  the  transfer,  by  their  gnardian, 
of  any  obligation  dne  them,  on  arriving  at  age,  and  may  porsae  the  tmst 
fond:  Carpatter  v.  McBrkle,  62  Id.  379,  and  note  384. 

Cttation  ov  Puncipal  Oasb.— In  Freiuk  y.  Currier,  47  K.  H.  88,  it  was 
held  ^at  where  a  gnardian  reoehres  the  stocks  or  other  fonds  belonging  to 
his  ward,  he  most  hold  and  aoooant  for  the  same  as  a  trusty  at  the  prioe  at 
which  he  took  them,  and  if  any  be  disposed  of,  then  at  the  highest  price  re- 
ceived by  the  gnardian;  and  that  he  most  also  acoonnt  for  all  dividends  or 
income  that  may  be  realised  from  said  funds.  If  th^  gnardian  has  invested 
any  of  the  moneys  of  his  ward  in  onprodnotive  stocks,  it  nmst  be,  as  held  in 
the  case  mentioned,  at  his  own  risk,  as  the  ward  ii  not  obliged  to  assume 
them  when  he  arrives  at  age.  The  principal  case  was  cited  to  the  point  that 
tmsts  of  this  nature  are  enforced,  not  only  against  persons  who  are  rightfully 
possessed  of  ^e  trust  properly,  but  against  all  persons  who  oome  into  posses- 
sion boond  by  the  trusty  or  with  notioe  of  the  trust;  and  whoever  so  oomes 
into  possession  is  considered  as  bound,  with  respect  to  that  speoiBl  property, 
to  the  ezecutiaii  of  the  trust.  « 
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189  Nsw  HAMnnas,  667.] 

OarvKTAircx  to  Dklat,  Hiin>BR,  ob  Defraud  CRiBROBa  n  FRAvmiLiirf 
and  void  as  to  those  creditors  in  New  Hampshire;  the  statute  of  29  Elis., 
c.  5,  having  been  adopted  as  a  part  of  the  common  law  of  that  state. 

Pdborabbb  ob  Mobtoaokb  of  Pbopbbtt,  taking  with  knowledge  that  the 
vendor  or  mortgagee  intends  thereby  to  defeat,  hinder,  or  delay  his 
creditofrs,  is  charged  with  participation  in  the  fraud,  though  he  may  pay 
full  oomsideration  and  take  immediate  and  open  possession.  The  trans- 
action is  void  as  to  creditors. 

OovFUBiON  AKD  Ibtxbiidiolino  OF  GooDB.— Where  a  person  mingled  his 
hay  with  that  of  a  judgment  debtor,  and  did  not  and  could  not  identify 
his  own:  Httd,  that  the  mass  became  the  property  of  the  judgment 
debtor  as  between  the  party  mixing  the  hay  and  an  officer  levying  upon 
the  same  under  a  writ  of  execution  sgainst  the  debtor. 

DooTBCffx  OF  CoNFuuoN  OF  QooDS  18:  If  the  goods  can  be  distinguished 
and  separated,  each  may  daim  his  own;  if  the  goods  are  of  the  same 
nature  and  value,  as  com,  tea^  etc.,  then  each  may  claim  his  aliquot  part; 
bat  if  the  mixture  is  not  distinguishable,  nor  an  aliquot  division  possible, 
than  the  party  who  occasions,  or  through  whose  neglect  or  fault  occurs 
the  wrongful  mixture  must  bear  the  whole  loss. 

Tboveb  for  five  tons  of  hay.  One  Merriam  mortgaged  all 
bis  proi)erty  to  plaintiff,  as  the  jury  found,  to  defraud,  hinder, 
and  delay  his  creditors.  Plaintiff  knew  the  purpose,  but  paid 
▼alue  and  took  possession.  Plaintiff  had  some  old  hay,  which 
he  pitched  over  and  mixed  with  some  new  hay  that  he  had 
thus  come  into  possession  of.    Defendant  was  a  deputy  sheriff. 
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and  levied  certain  executions  on  the  hay  and  sold  it  as  the 
property  of  Merriam.  He  had  no  knowledge  that  there  was 
any  old  hay  there,  and  plaintiff  gave  him  no  notice  regarding 
it.  Defendant  had  notice  of  the  mortgage.  Judgment  for 
defendant,  and  plaintiff  excepted. 

Lane,  for  the  plaintiff. 

Wheeler  and  Favihnery  for  the  defendant. 

By  Court,  Fowler,  J.  By  the  statute  of  13  Eliz.,  c.  5,  made 
perpetual  hy  29  Eliz.,  c.  5,  and  adopted  as  part  of  the  common 
law  in  this  state,  "for  avoiding  feigned,  convinous,  and  fraud- 
ulent feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
suits,  judgments,  and  executions,  as  well  of  lands,  tenements, 
and  hereditaments  as  of  goods,  chattels,  wares,  and  merchan- 
dise, which  feoffments,  etc.,  have  been  devised  of  malice,  fraud, 
covin,  collusion,  or  guile,  to  the  end,  purpose,  and  intent  to 
delay,  hinder,  or  defraud  creditors  and  others  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  etc.,  not  only 
to  the  let  or  hinderance  of  the  due  course,  and  execution  of  law 
and  justice,  but  also  to  the  overthrow  of  all  true  and  plain 
dealing/'  etc.,  it  was  declared  and  enacted  in  the  second  sec- 
tion, "that  all  and  every  feoffment,  gift,  grant,  alienation,  and 
conveyance,  and  all  and  every  bond,  suit,  judgment,  and  exe- 
cution, to  or  for  any  intent  or  purpose  before  declared  and 
expressed,  shall  be  from  henceforth  deemed  and  taken,"  as 
against  such  creditors  and  others,  and  their  representatives, 
"to  be  utterly  void  and  of  none  effect."  The  act  contained  a 
proviso  in  the  sixth  section,  excepting  from  its  operation  trans- 
actions upon  a  good  consideration  and  bona  fide. 

The  finding  of  the  jury  in  the  present  case,  that  it  was  the 
intention  of  the  debtor,  when  he  gave  the  plaintiff  his  mort- 
gage, thereby  to  put  his  property  in  such  a  position  as  to 
defraud,  hinder,  or  delay  his  creditors,  and  that  this  intention 
was  known  to  the  plaintiff  when  he  took  the  mortgage,  brings 
the  conveyance  under  which  the  plaintiff  claims  to  recover 
within  the  express  prohibition  of  the  statute,  and  excludes  the 
plaintiff  from  all  benefit  of  the  proviso  thereto,  in  accordance 
with  repeated  decisions  of  our  own  courts,  since  he  who  pur- 
chases or  takes  a  mortgage  of  property  with  knowledge  of  the 
fraudulent  design  of  the  vendor  or  mortgagor,  thereby  to  defeat, 
hinder,  or  delay  his  creditors,  is,  in  law,  charged  with  a  par* 
ticipation  in  the  fraud,  although  he  may  pay  a  full  considera* 
lion,  and  take  immediate  and  open  possession.     When  the 
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purchaser  or  mortgagee  makes  the  purchase  or  takes  the  mort- 
gage with  knowledge  of  such  fraudulent  intent  on  the  part  of 
the  vendor  or  mortgagor,  the  transaction  cannot  be  said  to  be 
bona  fide  J  however  full  and  valuable  the  consideration  may  be: 
Tvcyne^s  Casey  3  Co.  80,  and  authorities;  8.  C,  1  Smith's  Lead. 
Cas.  35-80,  where  the  principal  authorities,  English  and  Amer- 
ican, are  collected;  Cobum  v.  Pickering,  3  N.  H.  315  [14  Am. 
Dec.  375];  Parker  v.  Pattee,  4  Id.  176;  Trask  v.  Bowers,  Id. 
809;  Smith  v.  LoveU,  6  Id.  67;  Paul  v.  Crocker,  8  Id.  288; 
French  v.  Fa«,  9  Id.  137  [32  Am.  Dec.  341];  Page  v.  Car- 
f  enter,  10  Id.  77;  Clark  v.  Morse,  Id.  236;  NoHh  v.  Crowell,  11 
11.  251;  Smith  v.  Smith,  Id.  459;  McConihe  v.  Sawyer,  12  Id. 
306;  Blake  v.  White,  13  Id.  267;  Seavy  v.  Dearborn,  19  Id.  351; 
Llodgett  v.  Webster,  24  Id.  91;  KimbaU  v.  Thompson,  4  Gush. 
441;  Bridge  v.  Egglestone,  14  Mass.  245  [7  Am.  Dec.  209]. 

The  question  predicated  upon  the  finding  of  the  jury  that 
the  plaintiff  allowed  the  hay  mortgaged  to  him  to  be  bo  mixed 
^-ith  the  hay  of  the  debtor  that  the  defendant,  upon  making 
ri'a.sonable  inquiry  as  he  did,  was  unable  to  distinguish  one 
from  the  other,  is  entirely  superseded  by  holding  the  plaintiff's 
mortgage^  void  under  the  finding  of  the  jury  upon  the  other 
branch  of  the  case.  Still,  it  seems  to  us  entirely  clear  that 
had  the  plaintiff's  mortgage  been  valid  the  defendant  did  all 
he  wafi  bound  to  do  under  the  circumstances,  and  would  have 
been  justified  in  selling  the  plaintiff's  hay  if  any  such  had 
been  intermingled  with  the  debtor's.  He  permitted  the  hay 
mortgaged  to  him  bj  the  debtor  to  become  so  mixed  with  the 
hay  of  the  debtor  that  the  defendant,  after  making  every  rea- 
sonable inquiry  and  effort,  was  unable  to  distinguish  what  was 
the  debtor's  and  what  had  been  mortgaged  to  the  plaintiff. 
The  plaintiff  gave  no  notice  of  his  claim,  and  did  not  offer  to 
identify  or  point  out  any  portion  of  the  hay  as  his  own.  The 
intermingling  was  by  the  fault  or  neglect  of  the  plaintiff  in  the 
first  instance,  and  so  intimate  that  upon  diligent  inquiry  the 
defendant  could  not  distinguish  the  hay  of  the  plaintiff  from 
that  of  the  debtor.  The  plaintiff  neglected  to  identify  his 
property,  and  omitted  even  to  give  notice  of  any  claim.  A 
portion  of  the  hay  belonged  to  the  debtor,  and  this  the  defend- 
ant had  a  right  to  attach  and  sell  upon  the  writ  and  execution 
against  him.  With  this  hay  the  plaintiff  had  negligently  and 
carelessly  permitted  his  hay  to  become  so  intermingled  as  to 
be  midistinguishable  from  it.  On  general  principles,  there* 
fore,  the  mass  of  hay  became  the  property  of  the  debtor,  a« 
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between  the  plaintiff  and  an  officer  attaching  the  same  upon  a 
writ  and  execution  against  that  debtor. 

The  doctrine  of  the  confusion  of  goods  has  been  often  .dis- 
cussed,  and  may  be  considered  as  clearly  and  distinctly  settled. 
If  the  goods  of  several  intermingled  can  be  easily  distinguished 
and  separated,  no  change  of  property  takes  place,  and  each 
party  may  lay  claim  to  his  own.  If  the  goods  are  of  the  same 
nature  and  value,  although  not  capable  of  an  actual  separation 
by  identifying  each  particular,  if  the  portion  of  each  owner  is 
known,  and  a  division  can  be  made  of  equal  proportionate  value, 
as  in  the  case  of  a  mixture  of  com,  coffee,  tea,  wine,  or  other 
article  of  the  same  kind  and  quality,  then  each  may  claim  his 
aliquot  part;  but  if  the  mixture  is  undistinguishable,  because  a 
new  ingredient  is  formed,  not  capable  of  a  just  appreciation  and 
division  according  to  the  original  rights  of  each;  or  if  the  arti- 
cles mixed  are  of  different  values  or  quantities,  and  the  original 
values  or  quantities  cannot  be  determined,  the  party  who  occa- 
sions, or  through  whose  fault  or  neglect  occurs,  the  wrongful 
mixture  must  bear  the  whole  loss'  Lapton  v.  White,  15  Ves. 
432;  2  Bla.  Com.  405;  HaH  v.  Ten  Eyck,  2  Johns.  Ch.  62;  S.  C, 
Id.  513;  1  Story's  Eq.  Jur.,  sees.  468,  623;  Story  oi\  Agency, 
sees.  205,  333;  2  Kent's  Com.  364,  365;  Story  on  Bailments, 
sec.  40;  Bond  v.  Ward,  7  Mass.  123  [5  Am.  Dec.  28];  Shumway 
V,  Rutter,  8  Pick.  443  [19  Am.  Dec.  340];  Dane  Abr.,  c.  76, 
art.  3,  sec.  15;  Armory  v.  Delamirie,  1  Stra.  505;  Panton  v. 
Panton,  cited  15  Ves.  440;  White  v.  Lady  Lincoln,  8  Id.  363; 
Chedworth  v.  Edwards,  Id.  46;  Newman  v.  Payne,  2  Ves.  jun. 
203;  Ryder  v.  Hathaway,  21  Pick.  298;  Lewis  v.  Whittem4)re,  5 
N.  H.  364  [22  Am.  Dec.  466];  Seavy  v.  Dearborn,  19  Id.  351; 
Walcott  V.  Keith,  22  Id.  196;  Wilson  v.  Lane,  83  Id.  446;  GO- 
nwin  V.  Hill,  36  Id.  311. 

As  the  plaintiff's  mortgage  was  void  from  its  inception  as 
against  the  creditor  for  whom  the  defendant  acted,  and,  if  it 
had  not  been,  the  plaintiff's  hay  was  so  intermingled  with  that 
of  the  debtor  as  to  be  undistinguishable  from  it,  the  excep- 
tions taken  to  the  verdict  in  the  court  below  must  be  ovenroled, 
and  the  judgment  rendered  upon  it  affirmed. 

Exceptions  overruled.         

Effbot  ov  Grahteb'b  Pabugipation  in  CoirwTASOEf  mado  for  the  par- 
poee  of  hmdering,  delaying,  or  defrauding  creditors,  ia  generally  to  vitiate  the 
aale:  Peck  v.  Land,  46  Am.  Dec  368;  Eutchmwn  v.  Hwn^  50  Id«  470;  CarU 
ton  y.  King,  23  Id.  295;  Hempstead  y.  Johnskm,  65  Id.  458;  8mth  v.  ihim^ 
67  Id.  400;  Ladd  y.  Wiggin,  69  Id.  551;  MUU  y.  EomA,  70  U.  88L    Bala 
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areditor  may  porchaae  bona  Jlde  of  hia  debtor,  thoa^  ho  know  the  object  of 
the  Utter  in  making  the  sale  is  to  defeat  other  creditors:  Worland  v,  Kimber' 
im,  44  Id.  785;  and  a  bona  Jlde  purchaser  without  notice  of  any  fraudulent 
design  will  be  protected  under  the  statute  of  frauds:  See  note  to  I/uUJiinson 
r.  Horn,  50  Id.  473.  But  a  full  consideration  for  a  fraudulent  conveyance 
will  not  render  a  deed  valid  unless  accompanied  by  good  faith  on  the  part  of 
the  vendee:  Lowry  v.  Piiuon,  23  Id.  140;  Rogtn  v.  Evans,  56  Id.  537,  and 
note  540;  MilU  v.  Houjtth,  70  Id.  331;  Wood  v.  Chambm,  Id.  382L  But 
where  the  vendee  pays  a  full  and  fair  price,  a  considerable  portion  of  which 
is  actually  applied  to  the  payment  of  debts  of  the  vendor,  for  which  the 
▼endee  was  surety,  this  fact  furnished  a  strong  presumption  of  thd  good  faith 
of  the  vendee  in  the  purchase^  and  ought  to  be  left  to  the  jury:  Brown  v. 
Fone,  46  Id.  519. 

AcxxBssioN— CoKJiraiov  ov  Goods  DmNiD,  na,  with  Emcr  on  Trruc: 
Crost  V.  JfartUm,  44  Am.  Deo.  353;  Waiard  v.  Hke,  45  Id.  226,  and  note  227; 
HeaodUne  v.  Stodnoell,  50  Id.  627,  and  note  630;  IngUbrighi  v.  Hammond,  53 
Id.  430^  and  notes  435.  See,  particularly,  the  extended  note  to  Puieifer  v. 
Pagt,  54  Id.  589,  590,  diwcnsHing  the  matter  at  length.  The  above  cases 
illustrate  various  propositions  in  the  gyUabus,  supra, 

Thx  fbikgipal  case  was  cztkd  in  True  v.  Congdon,  44  K.  H.  55,  to  the 
point  that  an  assignment  entered  into  with  intent  to  hinder,  delay,  or  defraud 
crediton  will  be  void  as  to  such  creditors.  And  that  it  will  also  be  void  if 
such  object  be  known  to  the  assignee  at  the  time  el  such  assignment. 


Chapin  V.  Sullivan  Railroad. 

rw  Nsw  HAMPSHiaa,  BS4J 

Railboa])  Gqmpahibs  mubt  Oonstbuot  and  Maxhtain  OattlB'Ouards  at 
farm-crossings,  and  are  liable  for  injuries  to  stock  rightfully  at  such 
crossings,  but  occasioned  in  consequence  of  the  companies'  neglect  to 
maintaiu  such  guards. 

Railboab  Oompahibs  arb  not  Liable  vob  Ivjvbxes  to  Cattle  Wbono- 
ruLLT  running  at  large,  and  getting  upon  their  track,  even  though  they 
have  no  fence  against  such  stock. 

BiQBT  OF  Railboad  Compamt  IN  ITS  BoAD-BKD^  Under  an  arrangement 
whereby  they  have  the  right  to  construct  and  use  a  track,  and  hold  the 
same  for  railroad  purposes,  amounts  only  to  a  permissive  Ucense,  and 
gives  no  right  to  the  soiL  Any  stone,  therefore,  excavated  in  grading 
the  track,  and  not  actually  used  in  the  construction  of  the  track,  belongs 
to  the  owner  of  the  land,  and  cannot  be  removed  without  his  permission. 

BaILBOAB  COBfPANT  MAT  UsB  StONB  AND  GiLAYXL  TBOM  OnX  PORTION  OF 

THKEB  LiNX  in  the  proper  construction  of  any  other  portion  thereof,  even 
though  they  do  not  own  the  land,  but  only  have  a  pemussive  license  to 
use  it  for  railroad  purposes. 

Trespass.  Defendants'  track  ran  through  plaintiff's  land. 
A  crossing  was  made  for  plaintiff,  but  no  cattle-guard  put  in 
to  prevent  stock  from  running  up  or  down  the  track  while  be- 
ing driven  across.  Plaintiff's  sheep,  in  being  driven  across, 
ran  up  the  track,  and  were  injured  by  defendants'  engine.    Aq 
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ox  of  plaintiff's  running  on  the  highway  escaped  to  the  track, 
in  consequence  of  there  being  no  cattle-guards,  and  was  also 
struck  by  the  engine  and  killed.  Plaintiff  had  given  defend- 
ant the  right  to  use  certain  parts  of  his  land  for  the  construc- 
tion of  a  branch  road,  and  to  use  and  hold  the  same  for  rail- 
road purposes.  Considerable  rock  was  found,  part  of  which 
defendants  removed  and  used  on  the  main  line  of  their  road. 
The  stone  was  valued  at  seventy-three  dollars,  the  ox  at  forty, 
and  the  sheep  at  twenty-five  dollars. 

Stoughton  and  Orant,  for  the  plaintiff. 

E,  L.  Cushingy  for  the  defendants. 

By  Court,  Fowler,  J.  By  the  fifth  section  of  chapter  693 
of  the  laws  of  1850  (Comp.  Laws,  350),  it  is  made  the  duty  of 
every  railroad  corporation  in  this  state  to  make  and  maintain 
all  necessary  cattle-guards,  cattle-passes,  and  farm-crossings 
for  the  convenience  and  safety  of  the  land-owners  along  the 
line  of  their  road. 

The  report  of  the  commissioner  finds  distinctly  that  the  in- 
jury to  the  plaintiff's  sheep  was  caused  by  the  want  of  cattle* 
guards  at  the  farm-crossing,  prepared  by  the  defendants  for 
the  use  of  the  plaintiff,  with  the  plaintiff's  assent  to  its  loca- 
tion, and  not  through  any  fault  of  the  plaintiff.  The  defend- 
ants were  bound  to  construct  and  maintain  at  the  crossing  thus 
prepared  by  them  the  guards  necessary  to  prevent  the  plain- 
tiff's sheep,  when  driven  over  it,  from  passing  on  to  their  track. 
In  consequence  of  their  neglect  to  do  so,  the  plaintiff  was 
damnified  to  the  amount  of  twenty-five  dollars  by  the  de- 
struction of  his  sheep,  and  for  this  damage  he  is  clearly  en- 
titled to  recover:  White  v.  Concord  Railroad,  30  N.  H.  188; 
Chapin  v.  Sullivan  Railroad^  39  Id.  53  [ante,  p.  207]. 

Our  conclusion  upon  this  point  in  no  way  conflicts  with  the 
decision  in  Home  v.  Atlantic  and  St  Lawrence  Railroad^  36  N. 
H.  444,  cited  by  the  defendants.  It  was  there  held  that  a 
land-owner  had  no  right  of  action  against  a  railroad  for  dam- 
ages resulting  from  the  want  of  farm-crossings  and  cattle- 
passes,  unless  the  railroad  had  agreed  to  provide  them,  or  the 
land-owner  had  applied  to  justices,  under  the  statute,  to  have 
them  located  and  constructed.  In  the  case  before  us,  it  is 
fairly  to  be  inferred  that  the  parties  had  agreed  upon  the 
number  and  place  of  the  crossings,  and  the  railroad  company 
had  undertaken  to  construct  them,  but  had  constructed  the 
one  near  which  the  injury  to  the  plaintiff's  sheep  happened  so 
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improperly  that  the  injury  occurred  in  consequence  of  the  de- 
ficiency. The  defendants,  then,  had  performed  an  admitted 
and  recc^ized  duty  they  owed  the  plaintiff,  bo  imperfectly 
and  negligently  that  in  consequence  of  their  misconduct  the 
plaintifT  suffered  the  injury  of  which  he  complains.  Nothing 
fieems  plainer  than  that  for  an  injury  thus  resulting  directly 
and  immediately  from  the  palpable  fault  of  the  defendants, 
the  plaintiff  ought  to  recover  full  compensation. 

The  plaintiff's  ox  was  wrongfully  running  at  large  in  the 
highway.  Against  an  animal  thus  wrongfully  upon  the  high- 
way, the  defendants  were  lK>und  to  maintain  neither  fences  nor 
cattle-guards.  When  it  escaped  from  the  highway  upon  the 
defendants'  track,  it  was  wrongfully  there,  and  having  been 
killed  by  the  defendants'  engine,  without  negligence  on  the 
part  of  themselves,  their  agents,  and  servants,  the  defendants 
are  not  responsible  for  the  loss:  WooUon  v.  Northern  Railroad ^ 
19  N.  H.  267;  Chapin  v.  Sullivan  Railroad,  39  Id.  63  [ante,  p. 
207]. 

The  defendants  entered  upon  the  plaintiff's  land  under  an 
arrangement  whereby  they  had  a  right  to  construct  and  use  the 
track  for  their  branch  road  thereon,  and  hold  the  same  as  long 
as  it  should  be  used  for  railroad  purposes.  This  arrangement, 
as  stated  by  the  commissioner,  we  think  amounted  only  to  a 
permissive  license,  and  gave  the  defendants  no  right  to  the  soil, 
or  the  stone  contained  therein,  for  any  other  purpose  than  the 
construction  and  use  of  their  track.  They  might,  undoubt- 
edly, have  used  the  stone  excavated  on  the  plaintiff's  land  in 
grading  this  branch  track,  for  the  construction  of  the  necessary 
culverts  and  bridges  therein;  but  the  material  for  those  pur- 
poses having  been  procured  elsewhere,  a  mere  license  to  con- 
struct and  use  the  track,  and  hold  the  land,  could  give  the 
defendants  no  right  to  appropriate  this  stone  to  a  similar  use 
elsewhere.  Upon  the  report  of  the  commissioner,  it  must  be 
held  that  the  stone  excavated  from  the  plaintiff's  land  in  grad- 
ing the  branch  track,  so  far  as  not  actually  used  in  the  con- 
struction of  that  track,  belonged  to  the  plaintiff,  and  could 
not  be  removed  by  the  defendants  without  his  permission. 

The  natural  and  respective  rights  and  duties  of  railroad  cor- 
porations and  land-owners,  in  respect  to  lands  appropriated  by 
authority  of  law  to  railroad  purposes,  were  discussed  and  con- 
sidered in  JJlake  v.  Rich,  34  N.  H.  282,  where,  upon  a  full  exam- 
ination of  the  statute  and  authorities,  it  was  held  that  the 
exclusive  right  of  )>roperty  in  the  land,  in  the  trees  and  herb- 
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age  upon  its  Burface,  and  the  minerals  beneath  it,  remains  un- 
changed, notwithstanding  the  location  of  a  railroad  thereon, 
subject  always  to  the  right  of  the  corporation  to  construct  and 
operate  a  railroad  over  and  through  it,  as  authorized  by  law. 
There  is  perhaps  nothing  in  the  report  of  the  commissioner  de- 
manding any  expression  of  our  opinion  as  to  what  might  or 
might  not  have  been  the  rights  and  liabilities  of  the  parties  in 
the  present  case,  in  respect  to  stone,  earth,  and  gravel  exca- 
vated in  grading  the  branch  track  across  the  plaintiff's  land, 
had  that  track  been  a  portion  of  the  road  as  originally  laid 
out.  and  had  the  land  for  the  construction  of  the  entire  line 
been  taken  and  appropriated  to  railroad  purposes  by  the  ap- 
praisal of  the  railroad  commissioners  and  the  selectmen  of  the 
town,  under  the  provisions  of  the  statute.    It  may  not,  how- 
<$ver,  be  improper  to  state  our  decided  impression  that,  in  such 
case,  the  railroad  might  and  would  have  been  entitled  to  em- 
ploy the  whole  or  any  portion  of  the  earth,  stone,  and  gravel 
excavated  on  one  portion  of  the  line  in  the  proper  construction 
of  any  other  portion  thereof. 

As,  upon  the  findings  of  the  commissioner,  the  plaintiff  re- 
mained the  owner  of  the  land,  and  whatever  stone  and  other 
materials  excavated  therefrom  were  not  used  and  appropriated 
by  the  defendants  in  pursuance  of  their  license,  he  is  entitled 
to  recover  the  value  of  all  the  stone  taken  by  the  defendants 
and  removed  to  their  original  track,  whether  the  same  had 
been  deposited  at  the  time  of  excavation  within  or  without  the 
limits  of  the  branch  road  as  located. 

The  plaintiff  is  then  entitled  to  judgment  upon  the  commiEh 
sioner's  report  for  the  sum  of  ninety-eight  dollars,  being  the 
amount  of  damage  to  his  sheep,  and  the  value  of  the  stone 
removed,  as  fixed  by  the  commissioner,  with  interest  from  the 
date  of  the  writ. 

Judgment  for  the  plaintiff. 

Duty  of  Railroad  Compamt  to  Constbuot  Fknoks  akd  Mairtaoi 

Cattle-ouards  along  its  Lnns:  See  cases  collected  in  note  to  Chayinyi. 
Sullivan  JR,  JR,,  ante,  p.  212. 

LiABn.nT  OF  Railroad  Ck>MPAirr  for  Injurino  Cattlb  TRBSPA8Siir» 
upon  their  Track:  See  cases  collected  in  Chapki  v.  Sullivan  /?.  /?.,  ante,  p. 
212.  As  to  injuries  to  cattle  where  no  fence  is  required,  see  note  to  Tona- 
wanda  /?.  H,  Co,  v.  Munger,  49  Am.  Dec  261-266;  LwmiUe  JR.  H,  Co.  ▼. 
Milton,  58  Id.  647;  Perkins  v.  EastefTi  R,  R,  Co,,  50  Id.  589;  New  York  and 
Erie  R,  R.  Co.  v.  Skinner,  57  Id.  654;  Vandegr\ft  v.  Re^Uher,  51  Id.  262; 
Banner  v.  South  Carolina  R.  R.  Co.,  55  Id.  678;  Chrmcm  ▼.  Paeyie  R.  R.,  72 
Id.  220:  Lawrenee  t.  Combs,  Id.  832. 
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Cook  v.  Combs. 

[w  New  HAMTiHimB,  001] 
Fabiol  EviDUOB  ov  Wabbahtt  of  QvAimxT  OF  Laud  Oohtstid  si 
Dud  is  Jmasoomsmlm,  am  trnidiTig  to  Taiy  the  terms  of  tlie  instnunnt. 

Assumpsit.  Plaintiff  purchased  of  defendant  an  nndiyided 
half  of  what  defendant  said  was  seventy-seven  acres  of  land, 
and  paid  seven  dollars  and  fifty  cents  per  acre.  There  proved 
to  be  in  fact  only  forty-five  acres.  Plaintiff  then  brought 
iissumpsit  to  recover  the  difference  between  what  he  did  pay 
and  what  he  should  have  paid  at  the  rate  per  aeie  Pft"i^. 
The  other  facts  are  sufficiently  stated  in  the  opinioo. 

Wheeler  and  Faulkner j  for  the  defendaoL 
LanCj  for  the  plaintifll 

By  Court,  Doe,  J.  The  plaintiff  intanded  to  pay  fhB  de- 
fendant the  amount  which  he  did  pay,  and  no  part  of  H  oan 
be  recovered  as  paid  by  mistake.  There  is  no  failtue  of  oon- 
eideration,  for  the  plaintiff  has  received  all  that  the  deed 
purported  to  convey.  He  has  not  reconveyed  the  land  to  the 
defendant,  or  tendered  or  offered  to  tender  him  a  deed  of  it| 
and  he  cannot  recover  on  the  ground  of  rescission  of  contraol 
The  evidence  objected  to  tended  to  prove  a  parol  warranty  of 
fhe  quantity  of  land  made  before  the  delivery  of  the  deed,  and 
not  incorporated  in  it.  This  evidence  was  inadmissible.  It 
would  vary  the  deed  as  much  as  parol  evidence  of  a  warranty 
of  title  would  vary  a  deed  containing  no  warranty.  It  must 
be  taken  that  the  plaintiff  received  the  deed  as  the  evidence 
of  the  entire  contract  reduced  to  writing.  It  does  not  appear 
that  the  warranty  of  quantity  was  omitted  in  the  deed  by  the 
fraud  of  the  defendant,  or  the  mistake  of  the  writer,  or  thai 
fhe  plaintiff  was  unaware  of  the  omission,  or  that  he  made 
any  objection  to  the  deed.  If  it  had  been  understood  that  a 
warranty  of  quantity  was  included  in  the  contract  of  sale,  it 
cannot  be  supposed  that  the  plaintiff  would  have  consented  to 
the  omission  of  so  important  a  part  of  the  contract  when  it 
was  put  in  writing,  relying  upon  parol  evidence  to  protect  him* 
eelf  and  his  heirs  against  the  only  breach  of  the  contract  which 
he  would  probably  have  had  any  reason  to  fear.  FomU  r. 
Edmwndsj  12  East,  6,  is  a  case  quite  similar  to  this. 

Verdict  set  aside. 

Ax.  Dbc.  Vol  LZXV— If 
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Parol  EyiDiycB  as  to  Quantitt  of  Land  Covtstsd:  Oodt  ▼.  Taylor^ 
6  Am.  Dec.  650;  Kerr  v.  CalvU,  12  Id.  537,  and  cases  cited  in  note  thereto 
641.  Where  a  deed  was  executed  and  delivered,  conveying  a  certain  number 
of  acres  of  land,  it  was  held  that  no  parol  evidence  was  admissible  to  show  a 
mistake  in  the  quantity  mentioned  in  the  deed;  and  that  no  action  could  bo 
maintained  for  money  had  and  received,  to  recover  the  money  paid  for  the 
number  of  acres  alleged  to  be  deficient:  ffowea  v.  Barker,  3  Id.  526.  As  to 
the  general  rule  excluding  parol  testimony  to  alter  or  vary  the  terms  of  a 
written  ooQtracty  with  the  exceptions  and  limitations  thereto^  see  WooUen*$ 
Ex*r$  Y.  ffaien*$  MkW,  52  Id.  690;  MelUm  v.  WaOixiv^  60  Id.  461;  Irwn  v.  /wrj^ 
63  Id.  420;  Canwm  v.  /'otems  Id.  474;  Suwrntrlin  v.  HeaUrly,  65  Id.  639| 
JBdwen  v.  Slamahitr,  71  Id.  135;  Walker  v.  WtlU,  Id.  164;  /V»6Me  v.  KmM.  Id. 
i27,  and  th«  eases  collected  in  the  notes  to  the  same. 
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Bakeb  V.  Bakeb. 

[4  DOTCHSS,  1&] 

Bou  wtm,  OoMFimBro  Imtoict  whsh  Pabtial  PATioim  batb  wmmm 
MAi>s.--Cut  the  Interest  on  the  prinoipel  to  the  time  of  the  fint  pay* 
mei&ty  and  if  the  payment  equal  or  is  greater  than  the  interest,  dednel 
the  payment.  If  the  payment  does  not  equal  the  interest,  it  is  not  to  be 
credited  until,  with  the  future  payments,  the  interest  is  equaled  or  ex- 
ceeded. 

Iv  Ebbonious  Rule  iob  Caloulatiho  IsTMMMar  u  adopted  with  tha 
knowledge  and  sanction  of  the  parties,  though  adopted  ignorantly,  it  is  ft 
misitake  of  law.  If  an  erroneous  calculation  is  adopted,  it  is  a  mistake  ol 
fact. 

Wkerx  Debtor  Givbs  ho  Bond  for  the  amount  reached  by  the  adoption 
of  an  erroneous  rule  for  c<Rnputing  interest,  and  the  creditor,  with 
knowledge  of  the  rule  adopted,  accepts  the  bond  as  payment  of  the  debt^ 
and  ooUects  the  money  secured  by  it,  although  the  whole  debt  may  not 
be  included  in  the  bond,  it  becomes  thereby  merged  therein,  and  eztin* 
gaished  by  operation  of  law.  Such  entingnishment  is,  at  law,  complete^ 
final,  and  conclusiTe. 

Taxing  Hiohxb  Sicubiit  vob  Debt  extinguishes  those  of  inferior  degrea 
for  the  same  debt. 

RiooTERT  07  Past  or  Entibx  Debt,  in  an  action  at  law,  will  bar  the  re- 
covery of  the  residue;  nor  can  it  be  shown  in  a  subsequent  action  thai 
there  has  been  a  mistake  in  the  calculation  of  interest.  That  part  of  ift 
has  thus  been  left  out  of  the  judgment. 

PUnciplb  of  Extzngvibhment  Applies  ab  Well  to  Cases  of  judgmeni 
by  mistake  for  part  of  the  debt,  as  to  that  of  a  bond  aooepted  by  mistaka 
for  the  whole  debt.    Both  extinguish  the  whole  debt^ 

RET.EitgB  n  DiBGBABOE  07  Debt  by  act  of  the  party.  l^^s^gniAmat^  h  ^ 
disohaige  by  operation  of  law. 
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Thk  opinion  states  the  facts. 

Ilageman^  for  the  plaintiff. 

(7.  H,  Browrij  for  the  defendant. 

By  Court,  Whelpley,  J.  On  the  first  day  of  April,  1838, 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  one 
thousand  seven  hundred  and  fifty  dollars  for  lands  sold  and 
conveyed  by  the  plaintiff  to  defendant. 

In  March,  1852,  a  settlement  and  adjustment  of  the  amount 
due  was  made  by  William  Lytle  and  Dr.  Ferdinand  S.  Schenck, 
chosen  by  the  parties  for  the  purpose.  Various  payments  had 
been  made  upon  the  one  thousand  seven  hundred  and  fifty 
dollars  at  different  times,  between  the  first  of  April,  1836,  and 
March,  1852.  These  gentlemen  were  called,  not  to  arbitrate, 
but  to  calculate  the  true  amount  due  after  allowing  the  pay- 
ments by  the  correct  mode  of  computation.  They  mistook 
the  rule;  calculated  the  interest  on  the  whole  sum  for  the 
whole  time;  added  to  it  the  principal;  calculated  the  interest 
on  the  payments  from  the  time  they  were  made;  added  that 
to  the  sum  of  the  payments,  and  subtracted  that  amount  from 
the  amount  of  the  principal  and  interest  first  found.  The  bal- 
ance was  one  thousand  two  hundred  and  thirty-four  dollars 
and  ninety-four  cents.  For  this  amount  Baker,  the  defendant, 
gave  his  bond,  which  he  afterwards  paid.  The  plaintiff's  ac- 
tion is  brought  to  recover  the  difference  between  this  and  the 
true  amount  due. 

The  correct  mode  of  calculation  was  stated  to  the  jury  by 
the  judge  at  the  trial.  They  were  instructed  to  cast  the  in- 
terest on  the  principal  to  the  time  of  the  first  payment,  and 
if  the  payment  equaled  or  was  greater  than  the  interest,  to 
deduct  the  payment;  if  the  payment  did  not  equal  the  inter- 
est, it  was  not  to  be  credited  until,  with  the  ftiture  payments, 
the  interest  was  equaled  or  exceeded:  Meredith  v.  BankSj  6  N. 
J.  L.  408. 

The  intention  of  the  computants  was  to  ascertain  the  cor- 
rect balance  by  the  true  rule;  they  mistook  it,  and  the  result 
was  erroneous.  The  court  instructed  the  jury  that  if  the 
amount  was  found  by  mistake  incorrectly,  it  could  be  cor- 
rected, and  they  might  render  a  verdict  for  the  balance  not 
included  in  the  bond.  They  found  for  the  plaintiff  three  hun* 
dred  and  seventy-three  dollars. 

The  plaintiff  now  insists  that  the  real  mintake  was  seven 
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hundred  and  fifty  dollars;  the  defendant,  that  it  waa  three 
hundred  and  forty  dollars. 

The  defendant  insists  that  the  verdict  should  be  set  aside 
for  three  reasons:  1.  Because  the  mistake  was  of  law,  not  of 
fact,  and  is  such  as  cannot  be  corrected;  2.  That  the  plain- 
ti£r's  claim  became  merged  in  the  bond;  3.  That  certain  ex« 
ceptions  filed  by  the  defendant  in  the  orphans'  court  were 
improperly  admitted  in  evidence. 

It  is  admitted  that  the  plaintiff  did  not  intend  at  the  time 
of  settlement  to  give  up  any  part  of  the  debt;  nor  did  the 
defendant  suppose  he  was  not  settling  the  whole  amount  due 
by  him  when  he  gave  his  bond  for  the  assumed  amount.  Is 
there  no  relief  in  a  case  of  this  kind?  The  evidence  shows 
that  the  mode  of  computation  was  a  disputed  question  between 
the  parties,  and  that  the  witnesses,  Dr.  Schenck  and  Mr.  Lytle, 
were  called  on  to  settle  that  question;  that  both  modes  were 
considered  by  them,  and  the  erroneous  mode  deliberately 
adopted  with  the  knowledge  and  sanction  of  the  parties. 
They  were  ignorant  of  the  proper  arithmetical  rule  by  which 
to  determine  the  amount  due;  the  principal  was  known,  the 
payments  were  known;  there  were  no  circumstances  of  firaud, 
surprise,  or  imbecility  of  either  of  the  parties  to  modify  or  in 
any  way  distinguish  the  case  from  that  of  a  simple  mistake. 
What  was  the  character  of  that  mistake?  Was  it  one  of  fact 
or  of  law,  or  of  a  mixed  character,  partly  of  law  and  partly  of 
fact? 

The  parties,  at  the  time  of  the  settlement,  were  ignorant  of 
no  pure  fact  involved  in  the  settlement;  they  knew  the  rule 
adopted  to  find  the  balance.  They  did  not  know  that  rule  to 
be  erroneous;  and,  as  a  consequence,  the  result  reached  by  its 
application  to  be  erroneous  also.  The  wrong  mode  was  adopted 
ignorantly.  The  proper  mode  of  applying  payments  to  the 
liquidation  of  a  debt  drawing  interest  has  always  been  treated 
by  the  courts  as  a  question  of  law,  to  be  controlled  by  the 
court  That  it  is  the  duty  of  juries  to  apply  the  rule  laid  down 
by  the  court  to  the  facts  of  each  case  has  never  been  doubted. 
The  court  declares  the  rule,  the  jury  apply  it.  The  mistake 
made  by  the  parties  in  this  case  was  in  the  mode  of  applying 
the  pajrments — ^in  the  rule  of  calculation,  not  in  the  calcula* 
tion  itself — ^the  application  of  the  rule;  the  latter  would  be  a 
mistake  of  fact,  the  former  of  the  law. 

This  was  so  held  by  the  supreme  court  of  New  York  in  the 
case  of  Boyer  v.  Pack^  2  Denio,  107,  which  was  an  action  to 
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recover  back  an  over-payment.  In  that  case,  the  parties  did 
not  know  that  an  erroneous  rule  of  calculation  had  been 
adopted.  The  court  held  it  an  error  in  fact,  because  they  did 
not  know  that  the  rule  had  been  adopted;  but  said  that  if  they 
had,  there  could  have  been  no  relief,  as  it  then  would  have 
been  an  error  in  law.  To  the  same  effect  are  the  following 
cases:  New  York  Fireman^a  Ins.  Co.  v.  Elyy  2  Cow.  678  [13 
Am.  Dec.  100];  Maine  Bank  v.  Butts,  9  Mass.  55;  Sussex  Bank 
v.  Baldwin^  17  N.  J.  L.  487. 

The  mistake  in  this  case  was  occasioned  by  sheer  ignorance 
of  an  arbitrary  rule  adopted  by  the  courts  to  prevent  com- 
pounding interest.  No  satisfactory  reason  can  be  assigned 
why  the  creditor  should  not  have  interest  upon  the  interest 
expressly  reserved,  and  payable  by  the  term  of  his  contract, 
after  it  becomes  due,  except  that  it  compounds  so  rapidly  as  to 
become  oppressive  in  fact.  In  all  cases  of  breach  of  contracts, 
except  that  of  paying  interest,  compensation  to  the  creditor  is 
the  measure  of  damages;  in  this,  the  debtor  is  suffered  to  reap 
a  benefit  by  his  own  broach  of  contract.  If  he  delay  the  pay- 
ment of  one  thousand  dollars  interest  money  one  year,  he  is 
the  gainer  by  sixty  dollars,  and  the  creditor  a  loser  to  that 
amount.  The  rule  which  prohibits  a  contract  in  advance,  that 
unpaid  interest  shall  be  converted  into  principal,  but  recog- 
nizes the  validity  of  a  contract,  if  made  after  it  becomes  due, 
to  pay  interest  upon  it,  and  the  rule  which  permits  a  party  to 
include  the  interest  as  principal  in  the  installment,  and  gives 
interest  on  the  whole  installment  as  damages,  are  like  the  one 
now  under  consideration,  arbitrary  rules  of  law  adopted  from 
mixed  considerations  of  law,  policy,  and  convenience.  I  have 
made  these  remarks,  not  for  the  purpose  of  impugning  the 
wisdom  of  these  rules,  or  disturbing  their  authority,  but  to 
show  that  the  whole  law  upon  the  subject  of  compound  interest 
does  not  rest  upon  the  statute  alone,  but  has  its  support  upon 
other  grounds.  There  is  no  such  rule  as  that  compound  in- 
terest under  all  circumstances  is  illegal  and  cannot  be  taken. 
The  law  prescribes  under  what  circumstances  it  may  be  taken, 
and  in  this  case  of  the  application  of  payments,  now  before  the 
court,  that  it  cannot  be  taken. 

The  defendant  gave  his  bond  for  the  amount  reached  by  the 
adoption  of  the  erroneous  rule.  The  plaintiffs,  with  full  knowl- 
edge of  the  rule  adopted,  accepted  the  bond  as  payment  of  the 
debt,  and  afterwards  deliberately  collected  the  money  secured 
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The  defendant  now  admits  that  the  whole  debt  was  not  in- 
cluded in  the  bond,  but  insists  that  the  bond  was  taken  in  sat- 
isfaction of  the  debt,  and  that  thereby  the  whole  debt  was 
merged  in  the  bond,  and  extinguished  by  operation  of  law; 
that  the  eztingoishment  was  complete,  final,  and,  in  a  coort  of 
law  at  least,  ccmclnsiTe. 

The  doctrine  of  extinguishment,  as  applied  to  cases  of  this 
description,  is  that  a  secmity  of  a  higher  nature  extingiiishes 
those  of  an  inferior  degree  for  the  same  debt.  A  bond  extin* 
gtdshes  a  simple  contract  debt;  a  judgment  extingtushes  a 
debt  due  by  simple  contract  or  by  deed:  Higgiwf  Ccue^  6  Ca 
44  b;  4  Bac.  Abr.,  Bouv.  ed.,  149;  Bank  of  Columbia  y.  PatUr- 
mm's  AdmWy  7  Cranch,  802;  Mills  v.  Starr,  2  BaUey,  359;  But* 
ler  Y.  MiOer,  1  Denio,  407;  Andrews  y.  SrnUh^  9  Wend.  63. 

In  United  States  y.  Lymanj  1  Mason,  482,  Story,  J.,  says:  "I 
admit  the  doctrine,  that,  in  general,  a  higher  secority,  taken 
from  the  debtor  himseli^  extinguishes  the  original  contract; 
but  this  proceeds  upon  a  presumption  of  law  that  it  is  taken 
in  satisfaction  of  the  original  debt,  for  if  it  appear  otherwise 
upon  the  face  of  the  security,  it  will  not  qwrate  as  an  extin* 
guishment." 

It  is,  therefore,  after  all,  a  mere  question  of  intent;  and  the 
law,  in  the  absence  of  other  eyidence  of  the  intent,  construes 
the  higher  security  of  the  debtor  himself  as  an  extinguish- 
ment, because  it  giyes  a  higher  remedy.  This  appears  to  be 
the  ^e  rule,  although  there  is  a  little  conflict  of  authority 
upon  the  question  whether  a  higher  security  between  the  same 
parties  for  the  same  debt  be  not  an  exting^uishment  per  se. 

The  higher  security  must  be  between  the  same  parties  and 
for  the  same  debt:  BeXl  y.  BankSy  3  Man.  &  Q.  268;  notes  to 
Cuwber  y.  Wane,  1  Stra.  426;  S.  C,  1  Smith's  Lead.  Cas. 
•367. 

Both  plaintiff  and  defendant  thought  this  bond  to  be  for 
the  whole  amount  due;  it  had  been  agreed  upon  by  them  as 
such. 

The  transaction  does  not  admit  of  being  explained  as  a 
taking  of  collateral  security;  the  bond  was  intended  as  a  final 
settlement  of  the  claim — ^it  was  to  be  the  sole  security  for  the 
whole  debt.  The  defendant  was  absolutely  concluded  by  the 
settiement.  If,  by  an  erroneous  calculation  or  mode  of  calcu- 
lation, the  bond  had  been  for  three  hundred  dollars  too  much^ 
he  could  not  at  law  successfully  haye  resisted  a  recoyery  of  its 
whole  amount.    The  bond  conclusiyely  imported  a  good  con- 
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sideration  for  the  whole  amount  mentioned  in  the  condition* 
In  Rogers  v.  Colty  21  N.  J.  L.  18,  Carpenter,  justice,  says  tho- 
Bolemnity  of  the  instrument  implies  a  consideration,  and  tho 
defendant  is  estopped  from  averring  a  want  of  it;  and  in  Stry^ 
ker  V.  Vanderbiliy  25  Id.  482,  the  chief  justice  of  this  court  re* 
marked  that  ''where  the  contract  is  in  itself  legal,  the  amount 
or  value  of  the  consideration  cannot  be  inquired  into  in  a  court 
of  law.''    That  such  is  the  law  does  not  admit  ^f  a  doubt.    If, 
then,  the  defendant  was  estopped  by  the  bond  from  denying  in 
a  court  of  law  the  validity  of  the  bond,  or  discharging  it  by 
payment  of  a  less  sum  than  that  named  in  the  condition,  it 
was  because  the  security  was  of  a  higher  nature  than  the 
original  claim,  and  had  been  by  him  voluntarily  executed  and 
delivered  in  satisfaction  of  the  whole  debt,  and  not  as  collat- 
eral security  for  it  or  any  part  of  it.     The  debt  was  entire — ^it 
was  one  item — it  was  the  price  of  the  land  sold.    There  was 
no  division,  or  intention  to  divide  it.     A  recovery  of  part  of  it 
in  an  action  at  law  would  have  barred  the  recovery  of  the  resi- 
due; it  could  not  be  shown  in  a  subsequent  action  that  there 
bad  been  a  mistake  in  the  calculation,  that  a  part  of  it  had 
thus  been  left  out  of  the  judgment:  MiUer  v.  Covert^  1  Wend. 
487;  Guernsey  v.  Carver ^^  Id.  487.    The  principle  of  extin- 
guishment applies  as  well  to  cases  of  judgment  by  mistake 
for  part  of  a  debt  as  to  that  of  a  bond  accepted  by  mistake  for 
the  whole  debt — both  extinguish  the  whole  debt. 

The  estoppel  of  the  bond,  and  the  extinguishment  of  the 
entire  debt  by  its  acceptance  as  such,  are  correlative  doctrines. 
Upon  such  a  settlement,  both  creditor  and  debtor  are  concluded. 
The  estoppel  protects  the  creditor;  the  extinguishment,  the 
debtor.  As  to  neither  can  the  settlement  be  disturbed  in  a 
court  of  law. 

It  is  no  answer  to  a  plea  of  release  that  the  parties  sup- 
posed the  debt  had  been  paid  when  it  had  not,  and  therefore 
executed  the  release.  Mistake  is  no  reason  for  disputing  the 
release;  by  it  the  parties  are  estopped — ^intention  has  passed 
into  fact;  it  is  done;  it  is  settled — ^that  is  the  import  of  seal. 
It  is  no  answer  to  a  plea  of  extinguishment  that  the  parties 
never  would  have  intended  to  extinguish  the  debt  had  they  not 
been  mistaken.  They  did  so  intend;  the  extinguishment  took 
place  upon  the  actual  intent,  though  that  was  induced  by  mis- 
take. A  man  commits  a  homicide  to  revenge  a  wrong  sup- 
posed, to  exist;  it  turns  out  that  no  such  wrong  was  ever 
committed,  yet  no  one  doubts  that  he  had  the  intent  to  kill» 
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nor  that  the  murder  was  complete,  though  the  exifiting  causa 
of  tlic  intent  was  a  mere  mistake. 

It  seems  exceedingly  clear  that  both  the  parties  to  the  bond 
actually  intended  to  merge  the  whole  debt.  They  knew  no 
other  debt  than  that,  the  amount  of  which  they  fixed. 

Whether  they  would  have  so  done,  had  they  imderstood 
what  the  true  rule  of  calculation  was,  is  not  the  question*  But 
what  did  they  intend  ? 

The  defendant  never  delivered  the  bond  understanding  that 
the  plaintiff  might  sue  him  upon  the  original  claim,  nor  did 
he  so  agree. 

If  the  parties  had  the  intention  to  merge  the  debt  in  the 
bond,  it  was  merged  because  the  parties  were  the  same — the 
debt  the  same;  it  was  an  undivided  claim  entire  in  its  founda- 
tion, form,  and  whole  character;  it  was  but  one  item.  The 
intent  to  merge  a  part,  at  least,  cannot  be  doubted,  and  neither 
the  debt  nor  the  intent  was  ever  divided.  A  release  is  a  dis- 
charge of  a  debt  by  act  of  the  party;  an  extinguishment  is  a 
discharge  by  operation  of  law. 

The  plaintiff's  debt,  although  never  in  hxst  paid  in  fiiU,  was 
discharged  by  operation  of  law.  The  settlement  made  was,  at 
law,  absolutely  conclusive  upon  both;  neither  could  show  mis- 
take as  to  the  other. 

I  regret  to  be  compelled  to  this  conclusion.  I  started  upon 
this  examination  not  expecting  to  end  here;  my  steps  have 
been  reluctant. 

The  justice  of  the  case  is  with  the  plaintiffs;  their  claim  has 
never  been  paid,  but  the  obstacles  in  the  way  of  the  action  are 
insurmountable. 

It  seemed  to  me,  on  first  view,  that  the  action  might  be  sus- 
tained upon  the  ground  that  the  bond  was  a  partial  payment — 
was  not  in  fact  for  the  whole  of  the  same  debt;  but,  upon  fur- 
ther reflection,  I  am  entirely  satisfied  that  whether  the  claim 
was  or  not  entirely  merged  was  not  a  matter  to  be  settled  by 
calculation — by  arithmetic — ^but  by  the  intention  of  the  par- 
ties. I  cannot  bring  my  mind  to  doubt  that  the  parties  fixed 
the  amount  of  the  debt,  included  that  amount  in  the  bond, 
and  intended  that  to  be  the  only  security  for  the  debt,  the  only 
claim  by  plaintiff  upon  defendant  growing  out  of  the  transac- 
tion. 

I  have  no  means  of  ascertaining  whether  the  verdict  was  for 
the  correct  amount,  and  have  not  examined  that  point. 

The  verdict  must  be  set  aside. 
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RriiX  FOB  OAmKO  IimRXffr  when  partial  payments  have  been  made:  Sari 
▼.  Dorman,  60  Am.  Dec.  285,  and  note  287,  giving  the  role  in  ▼arioos  otatea: 
See  also  ffunier  v.  DoolUtU,  64  Id.  489;  Hiney  v.  Hill,  65  Id.  119. 

BoKD  Taken  for  Simple  Ck>NTRAcr  Debt  merges  and  extingaiBhes  iiie 
debt:  McNaughten  ▼.  Partridge^  38  Am.  Dec.  731,  and  note  735. 

SEcnitnTBS  OF  Higher  Katube  eztingaiah.  inferior  aecnritiea:  LcM  t. 
Wiggm,  69  Am.  Dec.  551,  and  note  669,  collecting  prior  cases:  McDonaid  t. 
Ingrahamt  64  Id.  166. 

Reootert  for  Part  of  Entire  Demand  merges  the  whole,  and  bars  any 
further  recovery  thereof:  Bendemagle  v.  Cod»,  32  Am.  Dec  448;  Olkxr  v. 
Holt,  46  Id.  228,  and  notes  to  these  cases;  Veghte  v.  Hoagland,  29  N.  J.  L. 
133,  citing  the  principal  case  to  this  point.  See  also  notes  to  Clark  v,  Bcw- 
Ung,  63  Am.  Dea  300;  Moak  v.  HoIUm,  83  Id.  686;  and  BeocA  v.  Crabu,  49 
Id.  374. 


State  v.  South. 

[4  dutcheb,  2&j 

Larceny  is  Felonious,  Wronofitl,  and  Fraudulibt  Takoto  akd  Car- 
RTINO  AwAT  by  any  person  of  the  personal  goods  of  another,  with  the 
felonious  intent  to  convert  them  to  his  own  nse  and  make  them  his  prop- 
erty without  the  consent  of  the  owner. 

To  CoNSTiTDTE  Larcent,  there  must  be  an  intent  on  the  part  of  the  taker 
to  wholly  and  permanently  deprive  the  owner  of  his  property. 

Mere  Taking  of  Property  for  Temporary  PuRPoaE  only  does  not  amount 
to  larceny. 

Larceny — Question  of  Intent  on  Part  of  Taker,  whether  to  deprive 
the  owner  of  liis  property  permanently  or  temporuily,  is  mie  of  fact  for 
the  jury  to  determine. 

The  opinion  states  the  facts. 
Orandiriy  for  the  state. 
Kingmariy  for  the  defendant. 

By  Court,  Gbeen,  C.  J.  From  the  case  stated,  it  must  be 
assumed  that  the  jury  were  instructed  that  although  they 
should  believe  that  the  defendant,  at  the  time  he  took  the 
property,  intended  to  return  it,  aiid  did  return  it  in  pursuance 
of  such  intention,  he  was  nevertheless  guilty  of  larceny. 

The  question  of  intention  was  not  left  to  the  jury.  This  in- 
struction, it  is  understood,  was  designedly  given  for  the  pur- 
pose of  presenting  for  the  consideration  of  this  court  the 
question  whether  the  fraudulently  depriving  the  owner  of  the 
temporary  use  of  a  chattel  can  constitute  larceny  at  the  com- 
mon law;  whether  the  felonious  intent  or  animus  furandi  may 
consist  with  an  intention  to  return  the  chattel  to  the  owner. 

Larceny  is  defined  to  be  ''the  wrongful  or  fraudulent  taking 
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and  carrying  away  by  any  person  of  the  mere  personal  goods 
of  another  from  any  place,  with  a  felonious  intent  to  convert 
them  to  his,  the  taker^s,  own  use,  and  make  them  his  property 
without  the  consent  of  the  owner."  This  definition  is  cited 
and  approved  in  3  Ch.  Crim.  L.  679;  2  East  P.  C,  c.  16,  sec. 
2;  RoBCoe's  Crim.  Ev.  467;  2  Russell  on  Crimes,  4th  ed.,  93; 
8  Greenl.  Ev.,  sec.  150. 

Archbold  defines  larceny  thus:  ''When  a  man  knowingly 
takes  and  carries  away  the  goods  of  another  without  any  claim 
or  pretense  of  right,  with  intent  wholly  to  deprive  the  owner  of 
them  and  to  appropriate  or  convert  them  to  his  own  use:" 
Archb.  Crim.  L.  119. 

In  the  case  of  Q^een  v.  HoUotoay,  2  Car.  &  E[ir.  946,  Parke, 
B.,  said:  "The  definitions  of  larceny  are  none  of  them  com- 
plete. Mr.  East's  is  the  most  so.  But  this  is  defective  in  not 
stating  what  the  meaning  of '  felonious,'  in  the  definition,  is.  It 
may  be  explained  to  mean  that  there  is  no  color  of  right  or 
excuse  for  the  act,  and  the  'intent'  must  be  to  deprive  the 
owner,  not  temporarily,  but  permanently,  of  his  property." 

In  the  case  last  cited,  it  was  decided  that  an  intention  to 
deprive  the  owner  wholly  of  his  property  was  an  essential  ele- 
ment of  larceny.  All  the  cases,  says  Parke,  B.,  show  that  if 
the  intention  were  not  to  take  the  entire  dominion  over  the 
property,  there  is  no  larceny.  And  Coltman,  J.,  states,  as  the 
result  of  all  the  cases,  that  a  taking,  though  wrongful,  for  a 
mere  temporary  ptu'pose,  does  not  amount  to  larceny:  See  the 
case  of  Q^een  v.  HoUowayy  reported  in  1  Den.  C.  C.  370.  The 
same  doctrine  is  sanctioned  in  Bex  v.  PhiUipSj  2  East  P.  C,  c. 
16,  sec.  98;  RexY.  Wehhj  1  Moo.  C.  C.  431;  RexY,  Crump,  1 
Car.  &  P.  658;  McDaniel  v.  State,  8  Smed.  &  M.  401  [47  Am. 
Dec.  93];  Witt  v.  StaU,  9  Mo.  671. 

The  taking  and  carrying  away  are  felonious,  according  to  the 
definition  of  the  criminal-law  commissioners,  where  the  goods 
are  taken  against  the  will  of  the  owner,  and  where  the  taker 
intends  fraudulently  to  deprive  the  owner  of  his  entire  interest 
in  the  property  against  his  will:  Cited  in  Roscoe's  Crim.  Ev. 
409.  A  very  clear  and  satisfactory  statement  of  the  law  upon 
this  point  will  be  found  in  a  well-considered  note  by  Judge 
Sharswood  to  the  case  of  Qaeen  v.  HoUoway,  1  Den.  C.  C.  176. 
He  states  the  law  thus:  "It  seems  to  be  setiJed  law  that  every 
wrongful  taking,  without  any  color  of  right,  with  intent  to 
deprive  the  owner  wholly  of  his  property,  is  larceny,  whatever 
other  motive  may  also  have  influenced  the  taker;  and  that  no 
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wnmgful  taking  will  amount  to  larceny  which  is  not  done  with 
each  intent.  The  question  for  the  jury  in  each  case  will  be 
whether  the  feu^ts  prove  such  intent. 

^^  If  it  appear  that  the  prisoner  kept  the  goods  as  his  own 
till  his  apprehension,  or  that  he  gave  them  away,  or  sold  or 
exchanged  or  destroyed  them,  such  intent  may,  generally 

speaking,  be  deemed  proved If,  on  the  other  hand,  the 

prisoner  took  the  goods  with  a  view  only  to  a  temporary  user, 
intending  to  keep  them  for  a  short  time  only,  and  to  return 
them  to  the  owner  unimpaired,  an  intent  IJiereby  wholly  to 
deprive  the  owner  cannot,  generally  speaking,  be  deemed 
proved But  if  he  took  them  with  a  view  only  to  a  tem- 
porary user,  intending,  however,  to  keep  them  for  a  very  un- 
reasonable time,  or  to  use  them  in  a  reckless,  wanton,  or  in- 
jurious manner,  and  then  to  leave  it  to  mere  chance  whether 
the  owner  ever  recovered  them  or  no,  and  if  he  recovered  them 
at  all,  would  probably  recover  them  in  a  damaged  or  altered 
condition,  such  a  taking  would  seem,  in  common  sense,  to  be 
ample  evidence  of  an  intent  wholly  to  deprive  the  owner  of  his 
property." 

The  fact  of  the  taking  being  merely  for  temporary  use 
seems,  therefore,  not  of  itself  to  be  inconsistent  with  an  intent 
wholly  to  deprive  the  owner  of  his  property,  and  therefore  does 
not  seem  necessarily  to  negative  the  felony,  but  simply  to  be 
a  piece  of  evidence  which  the  jury  may  regard  as  showing  a 
taking  from  wantonness,  mistake,  accident,  frolic,  or  thievish 
design,  according  to  circumstances. 

The  definition  of  larceny  cited  from  the  text-books,  and  all 
the  adjudicated  cases  cited,  are  comparatively  modem.  The 
early  authorities  furnish  but  little  light  on  the  subject.  Neither 
Hale  nor  Hawkins  define  the  crime  of  larceny. 

Coke's  definition,  that  "  larceny,  by  the  common  law,  is  the 
felonious  or  fraudulent  taking  and  carrying  away,  by  any  man 
or  woman,  of  the  mere  personal  goods  of  another,  neither  from 
the  person  nor  by  night,  from  the  house  of  the  owner,"  3  Inst. 
107,  cap.  47,  leaves  the  question  what  constitutes  the  felonious 
taking  entirely  open:  1  Hale  P.  C.  504.  The  cases  mentioned 
by  Hale  (1  Hale  P.  C.  509),  and  by  Blackstone  (4  Bla.  Com. 
232),  of  the  temporary  use  and  return  of  chattels,  seem  rather 
illustrations  of  the  means  by  which  the  felonious  intent  may 
be  disproved,  than  any  statement  of  the  principle  that  a  tem- 
porary appropriation  of  property  may  not  be  felonious. 

In  the  case  of  Queen  v.  Holloway^  2  Car.  A  Kir.  946,  Lowndes, 
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counsel,  stated  in  argmncnt  that  it  had  never  been  expressly 
decided  that  an  intent  to  deprive  the  owner  permanently  of 
his  property  was  necessary  to  constitute  larceny.  Independent 
of  the  authorities,  it  seems  difficult  to  assign  a  satisfactory 
reason  why  the  fraudulent  taking  of  property  from  the  owner, 
and  an  intention  on  the  part  of  the  taker  to  use  the  thing 
taken  as  his  own,  and  so  wrongfully  to  assert  an  entire  domin- 
ion over  the  thing  for  a  time,  should  not  constitute  larceny,  or 
why  such  act  does  not  manifest  a  felonious  intent  on  the  part 
of  che  taker,  as  clearly  as  when  he  intends  to  deprive  the 
owner  of  his  property  forever.  But  the  law  is  well  settled 
otherwise.  It  has  been  uniformly  understood  and  acted  upon 
in  this  state.  The  instruction  to  the  jury  was  erroneous. 
The  question  of  intent  should  have  been  submitted  to  the  jury 
under  instruction  from  the  court. 

The  oyer  should  be  advised  that  the  verdict  should  be  set 
aside,  and  a  new  trial  granted. 


Labcskt,  What  CoNffrmrrn:  McDaniel  t.  Siate,  47  Am.  Deo.  98;  SiaU 
▼.  Smgkr^  42  Id.  404;  note  to  StaU  ▼.  Holme^  67  Id.  271;  Gmnor  ▼.  SuUid^ 
71  Id.  184. 

Fklokioos  Ihtdt  at  Tdo  ov  Taxino  is  cmantinl  to  Uroeny:  Digno- 
wiity  ▼.  StaUj  67  Am.  Dec.  670,  and  note  collecting  prior  caeee  675;  Cmnor  t. 
Staie,  71  Id.  184. 

Takdvo  Anothxr^  Pbopxett,  to  oonstitate  laroeny,  nnut  be  Moompenied 
with  an  intenticm  of  oonyerttng  it  to  the  taker's  nae:  8iaU  ▼.  Hawkim^  SI 
Am.  Deo.  294. 
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SUYDAM  V.   BaBBBB. 

[18NxwTobb;468.] 

fUDOMEST  AOAIHBT  Qvx  OF  Skvxral  Joxnt  DEBTOBfli  obtaiiiad  in  «n  action 
against  him  alonei  is  a  bar  to  an  action  against  the  oftfasn.  By  the  ra* 
oovery  of  snch  judgment,  the  promise  or  canse  of  action  aa  to  the  party 
sued  is  merged  and  extinguished  **  by  iteration  of  law,  at  tha  instance 
and  by  the  act  of  the  creditor." 

JvDGHENTj  ov  Statb  Coxtkts  are  not  entitled,  under  United  States  ooosti- 
tution,  to  any  higher  or  other  effect  in  sister  states  than  that  which  may 
be  ckkimed  for  them  in  the  state  where  rendered,  according  to  her  stat- 
utes and  procedure. 

Appeal  from  a  judgment  of  the  New  York  superior  court  ia 
(avot  of  plaintiffs  in  an  action  for  money  they  hod  paid  on  two 
drafts,  drawn  on  them  by  the  defendants,  the  firm  of  Barber, 
Girty,  &  Doran.    On  the  trial,  the  plaintiffs  having  read  the 
drafts,  the  defendant  Girty,  who  alone  defended,  admitted  that 
they  were  accepted  and  paid  by  plaintiffs  for  the  accommoda- 
tion of  defendants,  who  had  never  provided  for  them.    But  he 
showed  that  judgment  upon  them  had  been  recovered  against 
Barber  alone,  in  the  state  of  Missouri,  and  had  been  marked 
^'  satisfied  "  upon  consideration  of  a  compromise;  which  judg- 
ment he  claimed  was  a  bar  to  a  suit  against  him.    The  plain- 
tiffs  then  proved  a  statute  of  Missouri  tending  to  prevent  such 
a  suit  and  judgment  from  operating  in  that  state  as  a  bar  to 
any  but  the  person  against  whom  it  was  rendered;  and  claimed 
that  the  effect  to  be  accorded  to  the  Missouri  judgment  in  a 
New  York  court  must  be  restricted  as  it  would  be  in  Missoozit 
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bj  ihiB  statute.  The  judge,  however,  dismieeed  the  complaint, 
on  (he  ground  that  the  Missouri  judgment  was  a  bar;  and  the 
M  court  sustained  this,  holding,  in  an  opinion  by  Hoffman,  J., 
not  reported,  that  the  courts  of  New  York  were  not  required  by 
any  rale  of  comity,  or  by  the  constitutional  clause  and  acts  of 
ooDgress  on  the  subject,  to  accord  to  the  Missouri  judgment,  on 
accoont  of  local  statute,  any  different  eflfoct  ftom  that  which 
would  be  ^ven  to  a  domestic  judgment  of  the  same  tenor. 
The  plaintiffs  appealed. 

A.  /.  WtUardj  for  tiie  appellants. 

Jame$  C.  Carter j  for  the  respondent. 

By  Court)  JomrsQir,  C.  J.  The  plaintiffs  were  nonsuited  at 
Hbe  trial,  upon  the  ground  that  the  judgment  recovered  in  the 
Btate  of  Missouri  against  Barber,  in  an  action  there  commenced 
against  him  alone,  merged  and  extinguished  the  original  de- 
maDd  of  the  plaintiffs  against  him  and  the  other  parties  who 
are  in  this  action  joined  as  defendants  with  him. 

This  was  the  main  and  controlling  ground  of  the  judgment 
appealed  from;  for  unless  it  can  be  upheld  on  this  ground,  it 
i8  difficult  to  see  how  the  mere  formal  satisfaction  of  the  judg- 
ment against  Barber,  which  appears  by  the  contemporaneous 
bcRid  referred  to  in  the  entry  as  the  attorney's  authority  to 
Batisfy,  to  have  been  founded  on  no  actual  satisfaction  or  ex- 
tmgmshment  of  the  debt,  but  only  upon  a  conditional  com- 
promise not  shown  to  have  been  carried  out,  can  be  available 
to  these  defendants. 

I  shall  assume,  for  the  purpose  of  considering  the  question 
stated,  that  the  suit  brought  against  Barber  in  Missouri  was 
foonded,  not  uix>n  a  separate  and  special  promise  by  him  to 
i^y  to  the  plaintiffs  the  money  which  they  should  advance 
in  paying  the  drafts  of  the  present  defendants,  but  upcoj^  the 
promise  implied  by  law  as  to  him  and  the  other  defenoants, 
bom  the  circumstance  that  the  plaintiffs  had  at  their  request, 
sod  without  funds  furnished  by  them,  advanced  money  to 
them  by  paying  the  drafts  in  question. 

According  to  the  common  law  of  this  state,  a  judgment 
^kgainst  one  of  several  joint  debtors,  obtained  in  an  action 
Against  him  alone,  is  a  bar  to  an  action  against  the  others: 
Sdbertson  v.  Smithy  18  Johns.  459  [9  Am.  Dec.  227];  Pierce  v. 
feamy,  6  Hill,  82;  Olmstead  v.  WebsUrj  8  N.  Y.  413.  It  is 
beld  to  be  a  bar  upon  the  ground  that,  by  the  recovery  of  the 
pdgment,  the  promise  or  cause  of  action  as  to  the  party  sued 
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NEW  YORK. 


SUYDAM   V.   BaBBBB. 

[18NxwTobb;468.] 

fUDOMEST  AQAUtn  Qvx  ov  SxTXBAL  JoxNT  DKBTOBfli  obtafaiad  In  aa  Mtkm 
against  him  alonei  is  a  bar  to  an  action  against  the  othen.  By  ih»  ra- 
oovery  of  such  judgment^  the  promise  or  cause  of  action  aa  to  the  partj 
sued  is  merged  and  extinguished  **  by  iteration  of  law,  at  the  instance 
and  by  the  act  of  the  creditor." 

Jl/DGHENTj  ov  Statb  Coxtkts  are  not  entitled,  under  United  States  consti- 
tation,  to  any  higher  or  other  effect  in  sister  states  than  that  which  may 
be  claimed  for  them  in  the  state  where  rendered,  according  to  her  stat- 
utes and  procedure. 

Appeal  from  a  judgment  of  the  New  York  superior  court  in 
favor  of  plaintiffs  in  an  action  for  money  they  had  paid  on  two 
drafts,  drawn  on  them  by  the  defendants,  the  firm  of  Barber, 
Girty,  &  Doran.    On  the  trial,  the  plaintiffs  having  read  the 
drafts,  the  defendant  Girty,  who  alone  defended,  admitted  that 
they  were  accepted  and  paid  by  plaintiffs  for  the  accommoda- 
tion of  defendants,  who  had  never  provided  for  them.     But  he 
showed  that  judgment  upon  them  had  been  recovered  against 
Barber  alone,  in  the  state  of  Missouri,  and  had  been  marked 
^'satisfied  "  upon  consideration  of  a  compromise;  which  judg- 
ment he  claimed  was  a  bar  to  a  suit  against  him.    The  plain- 
tiffs  then  proved  a  statute  of  Missouri  tending  to  prevent  such 
a  suit  and  judgment  from  operating  in  that  state  as  a  bar  to 
any  but  the  person  against  whom  it  was  rendered;  and  claimed 
that  the  effect  to  be  accorded  to  the  Missouri  judgment  in  a 
New  York  court  must  be  restricted  as  it  would  be  in  MiBaoori, 
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by  ibiB  statute.  The  judge,  however,  dismiseed  the  compbunt, 
en  the  groTind  that  the  Missomi  judgment  was  a  bar;  and  the 
lull  court  BQStained  this,  holding,  in  an  opinion  by  Hoflfinan,  J., 
not  reported,  that  the  conrte  of  New  York  were  not  required  by 
any  role  of  comity,  or  by  the  constitutional  clause  and  acts  of 
eongiess  on  the  subject,  to  accord  to  the  Missouri  judgment,  on 
aecoont  of  local  statute,  any  different  eflEect  from  that  wUch 
would  be  given  to  a  domestic  judgment  of  the  same  tenor. 
Hie  pbuntiffs  appealed. 

A  /.  WUIardj  for  tiie  appellants. 

Jamei  C.  Carter^  for  the  respondent. 

By  Court,  Johkbok,  C.  J.  The  plaintiflEs  were  nonsuited  at 
the  trial,  upon  the  ground  that  the  judgment  recovered  in  the 
state  of  Missouri  against  Barber,  in  an  action  there  commenced 
against  him  alone,  merged  and  extinguished  the  original  de- 
numd  of  the  plaintiffs  against  him  and  the  other  parties  who 
are  in  this  action  joined  as  defendants  with  him. 

This  was  the  main  and  controlling  ground  of  the  judgment 
appealed  from;  for  unless  it  can  be  upheld  on  this  ground,  it 
18  diflScult  to  see  how  the  mere  formal  satisfaction  of  the  judg- 
ment against  Barber,  which  appears  by  the  contemporaneous 
boDd  referred  to  in  the  entry  as  the  attorney's  authority  to 
satisfy,  to  have  been  founded  on  no  actual  satisfSaction  or  ex- 
tinguishment of  the  debt,  but  only  upon  a  conditional  com- 
prmnise  not  shown  to  have  been  carried  out,  can  be  available 
to  these  defendants. 

I  shall  assume,  for  the  purpose  of  considering  the  question 
stated,  that  tiie  suit  brought  against  Barber  in  Missouri  was 
foonded,  not  upon  a  separate  and  special  promise  by  him  to 
repay  to  the  plaintiffs  the  money  which  they  should  advance 
m  paying  the  drafts  of  the  present  defendants,  but  upcoj^  the 
promise  implied  by  law  as  to  him  and  the  other  defenoants, 
from  the  circumstance  that  the  plaintiffs  had  at  their  request, 
and  without  funds  furnished  by  them,  advanced  money  to 
them  by  paying  the  drafts  in  question. 

Acc(ffding  to  the  common  law  of  this  state,  a  judgment 
against  one  of  several  joint  debtors,  obtained  in  an  action 
against  him  alone,  is  a  bar  to  an  action  against  the  others: 
Bobertim  v.  Smithy  18  Johns.  469  [9  Am.  Dec.  227];  Pierce  v. 
Kearney,  5  Hill,  82;  Olmetead  v.  WeheUr,  8  N.  Y.  413.  It  is 
held  to  be  a  bar  upon  the  ground  that,  by  the  recovery  of  the 
judgment,  the  promise  or  cause  of  action  as  to  the  party  sued 
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ItooiozvT  AOAiHBT  Qvx  OF  Skvxral  Joxnt  DEVTOBfli  obtefaied  in  an  Mtkn 
against  him  akme,  is  a  bar  to  an  action  against  the  oth«ra.  h^  the  le- 
ooTery  of  such  judgment,  the  promise  or  canae  of  action  aa  to  the  part/ 
sued  is  merged  and  extinguished  "  by  iteration  of  law,  at  the  instanoa 
and  by  the  act  of  the  creditor." 

JvDGHBNTj  OF  Statb  Coxtkts  are  not  entitled,  under  United  States  consti- 
tution, to  any  higher  or  other  effect  in  sister  states  than  that  which  may 
be  claimed  for  them  in  the  state  where  rendered,  according  to  her  stat- 
utes and  procedure. 

Appeal  from  a  judgment  of  the  New  York  superior  court  in 
(byot  of  plaintiffs  in  an  action  for  money  they  had  paid  on  two 
drafts,  drawn  on  them  by  the  defendants,  the  firm  of  Barber, 
Girty,  &  Doran.  On  the  trial,  the  plaintiffs  having  read  the 
drafts,  the  defendant  Girty,  who  alone  defended,  admitted  that 
they  were  accepted  and  paid  by  plaintiffs  for  the  accommoda- 
tion of  defendants,  who  had  never  provided  for  them.  But  he 
showed  that  judgment  upon  them  had  been  recovered  against 
Barber  alone,  in  the  state  of  Missouri,  and  had  been  marked 
^'  satisfied  "  upon  consideration  of  a  compromise;  which  judg- 
ment he  claimed  was  a  bar  to  a  suit  against  him.  The  plain* 
tiffs  then  proved  a  statute  of  Missouri  tending  to  prevent  such 
a  suit  and  judgment  from  operating  in  that  state  as  a  bar  to 
any  but  the  person  against  whom  it  was  rendered;  and  claimed 
that  the  effect  to  be  accorded  to  the  Missouri  judgment  in  a 
New  York  court  must  be  restricted  as  it  would  be  in  MiBSoari, 
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by  ibis  Btatote.  The  judge,  however,  dismiflsed  the  complaint, 
on  the  ground  that  the  Missouri  judgment  was  a  bar;  and  the 
full  court  sustained  this,  holding,  in  an  opinion  by  Hofiman,  J., 
not  reported,  that  the  courts  of  New  York  were  not  required  by 
any  rule  of  comity,  or  by  the  constitutional  clause  and  acts  of 
congress  on  the  subject,  to  accord  to  the  Missouri  judgment,  on 
account  of  local  statute,  any  different  e£foct  ftom  that  which 
would  be  given  to  a  domestic  judgment  of  the  same  tenor. 
The  plaintiffs  appealed. 

A.  J.  WiUardj  £ar  the  appellants. 

James  C.  Carter ^  for  the  respondent. 

By  Courts  JoHNSOKy  C.  J.  The  plaintiflEs  were  nonsuited  at 
the  trial,  upon  the  ground  that  the  judgment  recovered  in  the 
state  of  Missouri  against  Barber,  in  an  action  there  commenced 
against  him  alone,  merged  and  extinguished  the  original  de- 
mand of  the  plaintiffs  against  him  and  the  other  parties  who 
are  in  this  action  joined  as  defendants  with  him. 

This  was  the  main  and  controlling  ground  of  the  judgment 
appealed  from;  for  unless  it  can  be  upheld  on  this  ground,  it 
is  difficult  to  see  how  the  mere  formal  satisfaction  of  the  judg- 
ment against  Barber,  which  appears  by  the  contemporaneous 
bond  referred  to  in  the  entry  as  the  attorney's  authority  to 
satisfy,  to  have  been  founded  on  no  actual  satisfaction  or  ex- 
tinguishment of  the  debt,  but  only  upon  a  conditional  com- 
promise not  shown  to  have  been  carried  out,  can  be  available 
to  these  defendants. 

I  shall  assume,  for  the  purpose  of  considering  the  question 
stated,  that  the  suit  brought  against  Barber  in  Missouri  was 
founded,  not  upon  a  separate  and  special  promise  by  him  to 
repay  to  the  plaintiffs  the  money  which  they  should  advance 
in  paying  the  drafts  of  the  present  defendants,  but  upqD^  the 
promise  implied  by  law  as  to  him  and  the  other  defenoants, 
from  the  circumstance  that  the  plaintiffs  had  at  their  request^ 
and  without  funds  furnished  by  them,  advanced  money  to 
them  by  paying  the  drafts  in  question. 

According  to  the  common  law  of  this  state,  a  judgment 
i^ainst  one  of  several  joint  debtors,  obtained  in  an  action 
against  him  alone,  is  a  bar  to  an  action  against  the  others: 
BoberUon  v.  Smithy  18  Johns.  459  [9  Am.  Dec.  227] ;  Pierce  v. 
Kearney,  6  Hill,  82;  Olmatead  v.  Webeter,  8  N.  Y.  413.  It  is 
held  to  be  a  bar  upon  the  ground  that,  by  the  recovery  of  the 
judgment,  the  promise  or  cause  of  action  as  to  the  party  sued 
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has  been  merged  and  extingniBhed  in  the  judgment  ^^by  oper- 
ation of  law,  at  the  instance  and  by  the  act  of  the  creditor." 
This  is  plainly  founded  upon  the  nature  and  force  of  a  judg- 
ment under  our  law,  and  not  upon  the  idea  that  the  creditor  is 
deprived  of  his  right  for  any  other  reason  than  that  by  the 
first  suit  and  judgment  he  has  placed  himself  in  a  position 
where  he  is  unable,  legally,  to  assert  or  enforce  his  demand. 
We  can  easily  conceive  that  the  legislature  might  alter  this 
rule,  and  enact  that  a  judgment  against  one  of  several  debtors 
should  have  no  such  effect.  Such  a  law  would  be  a  mere 
modification  of  the  remedy  afforded  by  our  own  legal  process, 
and  would  be  within  the  legislative  authority  of  the  state. 
These  observations  are  made  as  showing  that  the  consequences 
of  a  judgment,  in  respect  to  its  effect  as  a  merger  or  ex- 
tinguishment of  the  original  demand,  are  a  part  of  the  law 
under  which  the  judgment  itself  is  rendered,  just  as  much  as 
are  those  other  common  consequences  of  judgments,  that  a 
party  may  have  execution  upon  them,  and  that  they  are  not 
re-examlnable  on  the  merits  of  the  controversy  determined  by 
them. 

In  all  these  particulars,  the  effect  of  a  judgment,  in  the  gov- 
ernment where  it  is  rendered,  is  the  subject  of  positive  regula- 
tion by  that  government,  just  as  it  is  the  subject  of  positive 
regulation  by  what  process  and  what  courts  judgments  shall 
be  rendered  at  all. 

The  case  of  Beaky  v.  Palmer j  1  Hill  (N.  Y.),  482,  is  not  at 
all  in  conflict  with  these  views.  In  that  case  a  judgment  had 
been  recovered  in  Indiana  against  L.  P.  Sanger,  in  a  suit  on  a 
note  against  him  and  two  oUiers,  in  which  he  alone  had  been 
arrested,  and  the  supreme  court  held  that  the  judgment  extin- 
guished the  simple  contract  debt  as  to  him.  Judge  Cowen 
proc||ds:  ''We  are  told  this  is  the  judgment  of  a  neighboring 
state.  But  who  can  deny,  since  MUU  v.  Duryee^  7  Cranch,  481, 
and  Hampton  v.  McConnel,  3  Wheat.  234,  that  a  judgment  in 
one  of  our  sister  states  must  be  holden  to  work  the  same  effect 
upon  the  original  demand  as  if  it  were  obtained  in  this  court? 
At  least,  the  declaration  shows  no  debt,  valid  within  the  attach- 
ment law,  against  L.  P.  Sanger."  The  action  was  on  an  attach- 
ment bond,  and  it  was  held  that  the  attachment  could  not  be 
sustained,  because:  1.  Judgments  of  other  states  were  not  de- 
mands to  which,  as  judgments,  the  terms  of  the  statute  could 
be  extended;  and  2.  The  contract  of  L.  P.  Sanger  was  merged 
in  the  judgment  against  him. 
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The  court  assumed  that  the  law  of  Indiana  did  not,  in  this 
respect,  differ  from  the  law  of  New  York,  as  in  the  absence  of 
proof  they  were  bound  to  do;  and  then  appljring  the  settled 
rule  that,  under  the  constitution  and  laws  of  the  United  States, 
the  judgments  of  the  courts  of  any  state  are  to  have  in  every 
other  state  the  same  faith  and  credit  which  belong  to  them  in 
the  state  where  they  were  rendered,  the  consequence  neces* 
sarily  followed  that  a  merger  had  taken  place  as  to  L.  P.  Sanger. 

While  the  rule  just  stated  as  to  the  effect  of  judgments  of 
one  state  in  the  courts  of  another  is  clear,  as  is  established  by 
the  cases  cited  by  Judge  Cowen,  and  by  numerous  others,  yet 
no  case  can  be  found  where  a  greater  effect  is  given  to  the  judg- 
ment of  any  state  in  the  courts  of  another  than  belongs  to  it 
in  the  state  where  it  was  rendered.  Indeed,  such  a  rule  would 
be  against  all  reason,  and  not  only  out  of  the  policy  of  the  pro- 
visions of  the  constitution  and  laws  of  the  UnitcKl  States  on 
that  subject,  but  against  and  irreconcilable  with  all  policy,  and 
with  the  plainest  and  fundamental  principles  of  justice. 

Now,  it  appears  in  this  case,  that  by  the  statutes  of  Missouri 
in  force  at  the  time  when  the  suit  was  instituted,  which  gives 
rise  to  the  present  question,  it  was  enacted  as  follows:  *'A11 
contracts,  which  by  the  common  law  are  joint  only,  shall  be 
construed  as  joint  and  several. 

'^  In  all  cases  of  joint  obligations  and  joint  assumptions  of 
copartners  or  others,  suits  may  be  brought  and  prosecuted 
against  any  one  or  more  of  those  who  are  so  liable." 

It  was  held  in  the  superior  court  that  upon  these  statutes  no 
merger  or  extinguishment  would  have  taken  place  in  Missouri, 
80  as  to  have  there  discharged  the  persons,  other  than  Barber, 
who  were  bound  by  the  original  obligation.  Of  this,  we  think 
there  can  be  no  doubt;  for  any  other  construction  would  de- 
prive the  sections  quoted  of  all  beneficial  effect.  We  are  there- 
fore of  opinion  that  the  same  effect  only  should  have  been  given 
to  these  sections  and  the  judgment  obtained  in  pursuance  of 
them  in  this  action. 

The  only  defendant  appearing  in  this  case  is  Oirty.  If  he 
shall  object  that  there  is  at  least  a  merger  as  to  Barber,  against 
whom  judgment  has  been  rendered  in  Missouri,  the  answer  is 
that  under  the  code,  the  joinder  of  a  defendant,  not  liable  at 
all  in  the  action,  is  not  a  ground  of  defense  to  any  one  but  the 
party  not  liable. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
oosts  to  abide  the  event. 
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CoMSTocE,  Denio,  Roosevelt,  PbatT;  and  Stbono,  JJ.,  oon* 
curred. 

Harris,  J.,  delivered  a  dissenting  opinion. 

Selden,  J.,  dissented. 

Judgment  reversed,  and  new  trial  ordered. 


MxBOSB  BT  RiooVEBT  AOAINST  Onb  Joikt  Oblioob:  See  note  to  Wanm 
▼.  McKulty,  43  Am.  Dec.  02;  Maihewa  v.  Lawrence,  Id.  666;  SpeeiTs  E^x  ▼. 
ffanii,  16  Id.  81,  82;  Lawrence  ▼.  HufO,  25  Id.  644.  As  to  the  effwt  of  a 
recovery  of  part  as  a  merger  of  the  whole  demuid,  see  Baker  ▼.  Bakery  ante, 
p.  243,  and  citations  in  note  thereto.  Judgment  recovered  against  one  of 
joint  makers  of  a  note  merges  by  operation  of  law,  at  the  instance  and  by 
the  act  of  the  creditor,  the  whole  demand.  Such  judgment  is  a  bar  to  an 
action  against  the  other  joint  maker  of  the  note:  Smith  and  Osborne  v.  Kibbe, 
31  Hun,  391;  Candee  v.  Smith,  93  N.  Y.  352;  Shaman  v.  Strause,  62  Id.  407. 
This  rule  applies  though  the  judgment  was  recovered  in  another  state:  (7reei»- 
baum  V.  Stein,  2  Daly,  224;  Mallwry  v.  Leach,  23  How.  Pr.  608;  Baxter  ▼. 
Drake,  1  Civ.  Pro.  229,  all  citing  the  principal  case. 

The  principal  casb  is  cited,  and  the  doctrine  therein  enunciated  ap- 
proved and  followed,  in  Reed  and  Suydam  v.  Oirty,  6  Bosw.  667.    It  is  ini»  * 
cited  in  Ely  v.  McNight,  30  How.  Pr.  100. 

Foreign  Judgment  as  Merger  of  Cause  of  AonoN:  See  note  to  Wood 
V.  Gamble,  59  Am.  Dec  137. 

Constitution  of  United  States  does  not  give  to  the  judgment  of  a  states 
when  sought  to  be  enforced  elsewhere,  a  greater  effect  than  it  would  have  in 
the  state  where  it  was  rendered:  Wood  y.  WatkhMon,  44  Am.  Dec.  662. 
Generally,  as  to  the  effect  given  to  judgments  of  sister  states,  see  Fletcher  ▼• 
Ferrel,  35  Id.  143;  McJilton  v.  Love,  54  Id.  449;  Baxley  v.  Linah,  65  Id.  494| 
Cook  V.  Thomhill,  65  Id.  63,  and  citations  in  notes  to  these 


Curtis  v.  Rochester  and  Syeacusb  R  R  Co. 

[18  New  York,  584.1 

Negligence  is  not  Presumed  against  Railroad  Company  from  the  metm 
fact  that  a  passenger  sustained  an  injury  while  traveling  in  the  cars.  1% 
may  be  presumed  by  the  jury  whenever  the  nature  and  attendant  cir- 
cumstajices  of  the  casualty  show  that  it  probably  resulted  from  some 
defect  in  the  road,  cars,  machinery,  etc. ;  the  passenger  suing  for  dam« 
ages  is  not  required  to  trace  his  injury  to  the  precise  cause. 

Bailroad  Company  is  Bound  to  Provide  Sape  and  Secure  Carriage  for 
the  transportation  of  passengers.  Nothing  exempts  it  from  this  respon- 
sibility but  the  existence  of  latent  defect  which  no  reasonable  degree  of 
human  skill  and  foresight  could  guard  against.  This  obligation  extendi 
to  every  .species  of  appliance  used  by  the  company  in,  the  bnsinfs  in 
which  it  is  engaged. 
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Dailaoes  Rbootkrablx  fob  Bodily  Suvnamro  inearred  bypkintiff  throai^ 
negligence  of  defendant  mutt  be  limited  to  racb  m  the  eridenoe  abowi 
baa  been  aiutained  before  the  trial,  or  neceaaarily  and  certainly  will  be 
eustained  in  the  fatore.  Probability  of  fatore  soffering  doea  not  warraiil 
an  enhanced  award. 

Appeal  from  a  judgment  for  damages  for  a  personal  injury. 
Upon  the  trial,  the  evidence  showed  that  the  plaintiff  was 
badly  hurt  in  consequence  of  the  derailment  of  a  car  on  de- 
fendants' railroad,  occurring  while  plaintiff  was  riding  in  it  as 
a  passenger;  but  did  not  show  what  defect  of  construction  or 
neglect  of  duty  caused  the  car  to  leave  the  track.  The  appeal 
was  founded  jon  exceptions  to  the  judge's  charge,  the  nature  of 
which  is  shown  in  the  opinions.  The  decision  of  the  court  be- 
low is  reported  in  20  Barb.  282. 

^ohn  N,  Reynolds,  for  the  appellants. 

Amdsa  J.  Parier,  for  the  respondent. 

By  Court,  Selden,  J.  The  judge  charged  the  jury  in  this 
case  '^that  the  fact  of  this  accident  occurring  was  of  itself  pre- 
sumptive evidence  of  negligence  on  the  part  of  the  defendants." 
If  by  this  the  judge  is  to  be  understood  as  saying  that,  in  cases 
of  this  kind,  evidence  of  the  mere  happening  of  an  accident, 
resulting  in  injury  to  the  plaintiff,  without  proof  of  any  of  the 
circumstances  under  which  it  occurred,  establishes,  prima  facie^ 
the  charge  of  negligence,  I  am  not  prepared  to  assent  to  the 
proposition.  Carriers  of  passengers  are  not  insurers;  and  many 
injuries  may  occur  to  those  they  transport  for  which  they  are 
not  responsible.  They  are,  for  obvious  reasons,  held  bound  to 
exert  the  utmost  care  and  vigilance  to  secure  the  safety  of  the 
passengers;  and  are  responsible  for  the  slightest  negligence. 

But  injuries  may  often  happen  through  the  fault  or  miscon- 
duct of  those  whose  acts  are  in  no  way  chargeable  to  them. 
In  traveling  in  stage-coaches,  upon  ordinary  roads,  such  inju- 
ries would  be  very  frequent,  because,  in  such  cases,  the  pro- 
prietors of  the  coach  do  not  construct  the  roads  nor  control 
those  who  travel  upon  them.  For  a  large  portion  of  the  acci- 
dents, therefore,  which  result  from  defects  in  the  road  or  col- 
lisions with  other  vehicles,  the  proprietors  would  not  be  liable. 

The  carrier,  however,  is  in  all  cases  bound  to  provide  a  safe 
and  secure  carriage  for  the  transportation  of  the  passengers; 
and  nothing  can  exempt  him  from  this  responsibility  but  tlie 
existence  of  some  latent  defect,  which  no  reasonable  degree  of 
human  skill  and  foresight  could  guard  against;  and  this  obli- 
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gation  extends  to  every  species  of  appliance  belonging  to  the 
carrier  and  used  by  him  in  the  business  in  which  he  is  engaged. 
Consequently,  whenever  it  appears  that  the  accident  occurred 
through  some  defect  in  the  vehicle,  or  other  apparatus  used  by 
the  carrier,  a  strong  presumption  of  negligence  arises,  founded 
upon  the  improbability  of  the  existence  of  any  defect  which 
extreme  vigilance,  aided  by  science  or  skill,  could  not  have 
detected. 

The  cases  in  which  the  carriers  would  be  exempt  from  re- 
sponsibility would  be  far  less  frequent  where  the  transportation 
is  upon  railroads  than  where  it  is  upon  common  roads,  because 
railroad  companies  have  the  entire  control  of  the  track  and  of 
all  engaged  in  its  use.  Still,  accidents  may  occur  from  a  mul- 
titude of  causes,  even  upon  a  railroad,  for  which  the  company 
is  not  responsible.  If  obstructions  are  placed  by  strangers  upon 
the  road,  either  through  accident  or  design,  the  company  is  not 
responsible  for  the  consequences,  unless  its  agents  have  been 
remiss  in  not  discovering  them.  The  straying  of  cattle  or 
horses  upon  the  roads  causes  numerous  accidents  which  are  not 
chargeable  to  the  company.  If  a  drunken  man  falls  asleep,  or 
a  deaf  man  incautiously  walks  upon  the  road,  in  consequence 
of  which  a  train  is  unavoidably  thrown  from  the  track  and  a 
passenger  is  injured,  he  is  without  redress  as  against  the  com- 
pany.  So,  if  a  careless  driver,  in  crossing  a  track,  fails  to  get 
his  vehicle  out  of  the  way  of  an  approaching  train.  How,  then, 
can  it  be  assumed,  without  proof  of  any  sort,  when  an  accident 
has  occurred,  that  it  was  caused  by  some  carelessness  on  the 
part  of  the  agents  of  the  company,  and  not  by  any  or  either  of 
these  numerous  causes? 

In  regard  to  the  carriages  and  other  apparatus  used  for  the 
carrying  of  passengers,  railroad  companies  are  under  the  same 
obligation  as  that  already  alluded  to  in  the  case  of  the  carrier 
upon  common  roads.  They  make  and  own  their  road,  and  have 
the  exclusive  control  of  that,  and  of  every  part  of  the  machin- 
ery and  apparatus  used  in  connection  with  it.  Passengers  have 
DO  means  of  knowing  nor  any  power  of  remedying  its  defects, 
but  are  forced  to  trust  their  lives  and  persons  to  the  care  and 
watchfuhieBS  of  the  agents  of  the  company.  The  latter,  there- 
fore, is  boimd  to  see  that  the  road  and  all  its  appurtenances 
are  in  perfect  order,  and  free  from  any  defect  which  the  utmost 
vigilance,  aided  by  the  highest  degree  of  knowledge  and  skill, 
could  discover  or  prevent. 
Consequently,  whenever  it  appears  that  the  accident  was 
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caused  by  any  deficiency  in  the  road  itself,  the  cars,  or  any 
portion  of  the  apparatus  belonging  to  the  company,  and  used 
in  connection  with  its  business,  a  presumption  of  negligence  on 
the  part  of  those  whose  duty  it  was  to  see  that  everything  was 
in  order  immediately  arises;  it  being  extremely  unlikely  thai 
any  defect  should  exist  of  so  hidden  a  nature  that  no  degree  of 
skill  or  care  could  have  foreseen  or  discovered  it. 

K  it  be  said  that  upon  the  same  principle  upon  which  negli- 
gence is  presumed  in  such  a  case  it  should  be  presumed  in 
every  case,  on  account  of  the  high  degree  of  improbability  that 
a  serious  accident  of  any  kind  should  occur,  without  some 
degree  of  negligence,  the  answer  is  plain;  and  to  present  this 
distinction  is  the  object  of  most  that  has  been  said.  There 
may  be  a  presumption  of  negligence  in  every  case,  but  where 
nothing  is  known  in  regard  to  the  cause  of  the  accident,  the 
negligence  may  as  well  have  been  that  of  some  one  residing  in 
the  vicmity  of  the  road,  or  of  some  stranger,  of  whom  numbers 
come  in  contact  with  it  every  day,  as  of  any  of  the  employees 
of  the  company;  while  if  it  appears  that  the  mischief  has  re- 
sulted from  a  defect  in  some  part  of  the  apparatus  of  the  com- 
pany, the  negligence,  if  any,  must  have  been  that  of  some  one 
for  whose  acts  and  omissions  the  company  is  liable;  it  being 
well  settled  that  the  carrier  is  responsible  for  the  negligence 
or  want  of  skill  of  every  one  who  has  been  concerned  in  the 
manufucture  of  any  portion  of  its  apparatus:  Hegeman  v.  WesU 
em  R.  R  Co.,  13  N.  Y.  9  [64  Am.  Dec.  517];  Ware  v.  Gay,  11 
Pick.  106;  Ingalls  v.  BiUs,  9  Met.  1  [43  Am.  Dec.  346]. 

The  cases  in  which  it  has  been  said  that  a  presumption  of 
negligence  arises  from  the  mere  proof  that  an  accident  has 
occiirred  will  appear,  if  examined,  not  to  conflict  materially 
with  these  principles;  and  some  of  them  are,  I  think,  illustra- 
tive of  the  distinction  just  suggested.  The  leading  cases  on 
the  subject  are  those  of  Christie  v.  Griggs,  2  Campb.  79;  Steke$ 
V.  SalsionstaU,  13  Pet.  192;  Carpue  v.  London  and  Brighton 
Railroad  Company,  5  Q.  B.  747;  Laing  v.  Colder,  8  Pa.  St.  479 
[49  Am.  Dec.  533]. 

In  Christie  v.  Griggs,  supra,  where  Sir  James  Mansfield  ia 
supposed  to  have  laid  down  the  proposition  in  question,  it  was 
proved  that  the  injury  was  caused  by  the  breaking  of  the 
axle-tree  of  the  coach,  upon  the  top  of  which  the  plaintiff  was 
seated;  and  it  was  in  view  of  this  proof  that  the  chief  justice 
made  the  remark  that  ^'  the  plaintiff  had  made  a  prima  facie 
case  by  proving  his  going  on  the  coach,  the  accident,  and  the 
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damage  he  had  Buffered."  There  is  no  doubt  that  in  such  a 
case  negligence  should  be  presumed,  for  the  reasons  which 
have  been  given. 

In  the  case  of  Stokes  v.  Salatonatall,  13  Pet.  192,  which  was 
also  an  action  against  the  proprietors  of  a  line  of  stage- 
coaches, the  court  instructed  the  jury  that  the  ''facts  that  the 
carriage  was  upset,  and  the  plaintiff's  wife  injured,  were  prima 
facie  evidence  that  there  was  carelessness,  or  negligence,  or 
want  of  skill  on  the  part  of  the  driver;  and  threw  upon  the 
defendant  the  burden  of  proving  that  the  accident  was  not  oc- 
casioned by  the  driver's  fault."  Taken  abstractly,  this  instruc- 
tion, which  was  sustained  by  the  court,  might  seem  to  be  in 
conflict  with  the  principles  here  contended  for;  but  if  under- 
stood in  reference  to  the  proof,  it  is  otherwise. 

The  plaintiff  had  proved  not  only  the  accident  and  the  in- 
jury, but  that  the  passengers  had  remarked  that  the  driver 
appeared  intoxicated,  and  so  told  the  agent  of  the  proprietor; 
that  the  road  was  perfectly  level,  and  not  dangerous  or  diffi- 
cult; and  that  the  reckless  conduct  of  the  driver  had  called 
out  repeated  remonstrances  from  the  passengers,  which  wero 
wholly  unattended  to.  Here  was  ample  proof  of  negligence, 
and  the  judge  must  have  had  these  circumstances  in  view 
when  he  made  his  remarks  to  the  jury.  The  happening  of  the 
accident,  under  the  circumstances  proved,  was  undoubtedly 
prima  fade  evidence  of  negligence. 

The  other  two  cases  were  actions  for  injuries  upon  railroads. 
In  that  of  Carpue  v.  London  and  Brighton  Railway  Company j  5 
Q.  B.  747,  it  appeared  that  the  position  of  the  rails  had  been 
somewhat  deranged  at  the  spot  where  the  injury  took  place; 
and  the  chief  justice  charged  the  jury  that,  it  having  been 
shown  that  the  exclusive  management,  both  of  the  machinery 
and  the  railway,  was  in  the  hands  of  the  defendants,  it  was 
presumable  that  the  accident  arose  from  their  want  of  care, 
unless  they  gave  some  explanation  of  the  cause  by  which  it 
was  produced.  This  is  in  perfect  accordance  with  the  prin- 
ciples which  have  been  here  advanced.  Laing  v.  Colder,  8  Pa. 
St.  479  [49  Am.  Dec.  533],  is  perhaps  the  strongest  case  in 
support  of  the  doctrine  against  which  we  contend.  When 
that  case  was  heard  in  banco,  Bell,  J.,  said:  ''The  mere  hap- 
paning  of  an  injurious  accident  raises  prima  facie  a  presump- 
tion of  neglect,  and  throws  upon  the  carrier  the  onu8  of  show- 
ing it  did  not  exist."  But  the  charge  of  the  judge  at  the 
circuit  upon  which  the  question  arose  was  not  so  broad.    He 
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instracted  the  jury  that  '4n  the  present  case,  the  presumption 
was  there  had  been  negligence,"  a  charge  fully  justified  by  the 
proof,  which  was  that  the  accident  occurred  while  the  car  was 
crossing  a  bridge,  which  was  so  narrow  that  the  plaintiff's 
hand,  lying  outside  the  car  window,  was  caught  by  the  bridge 
and  his  arm  broken.  It  was  palpable  negligence  on  the  part 
of  the  company  so  to  construct  the  bridge. 

In  no  instance  that  I  am  aware  of  has  it  been  said  by  any 
judge  that  negligence,  on  the  part  of  the  carrier,  was  to  be  pre- 
sumed from  the  mere  happening  of  an  accident,  except  where 
the  facts  proved  in  the  particular  case  fiiUy  warranted  the  pre- 
sumption upon  the  principles  here  insisted  upon. 

The  views  here  presented  are,  I  think,  sustained  by  the  opin- 
ion of  this  court  in  the  case  of  HoJbrook  v.  Utica  and  Schenee- 
tody  R.  R.  Co.y  12  N.  Y.  236  [64  Am.  Dec.  502].  Ruggles,  J. 
there  says:  '^  In  actions  like  the  present,  the  burden  of  proving 
that  the  injury  complained  of  was  caused  by  the  defendant's 
negligence  lies  on  the  plaintiff.  The  same  rule  applies  as  in 
an  action  for  an  injury  to  a  passenger  in  a  stage-coach.  It  gen- 
erally happens,  however,  in  cases  of  this  nature,  that  the  same 
evidence  which  proves  the  injury  done  proves  also  the  defend- 
ant's negligence,  or  shows  circumstances  from  which  strong 
presumptions  of  negligence  arise,  and  which  cast  on  the  de- 
fendant the  burden  of  disproving  it.  For  example,  a  passen- 
ger's leg  is  broken  while  on  his  passage  in  a  railroad  car.  This 
mere  fact  is  no  evidence  of  negligence  on  the  part  of  the  carrier 
until  something  further  be  shown." 

It  does  not  follow  from  what  has  been  said  that  the  judg- 
ment in  this  case  is  to  be  reversed  for  error  in  that  part  of  the 
charge  referred  to.  The  very  first  witness  called  by  the  plain- 
tiff upon  the  trial  proved  enough  of  the  circumstances  of  the 
case  to  warrant  the  presumption  of  negligence.  It  was  clear 
from  his  testimony  that  the  accident  was  caused  by  some 
defect  in  the  track,  and  in  all  probability  by  the  misplacement 
of  the  switch.  It  was  immaterial,  however,  whether  it  was 
this  or  the  spreading  of  the  rails,  as  the  company  sought  upon 
cross-examination  to  show,  which  threw  the  train  from  the 
track.  In  either  case,  the  presumption  of  negligence  would 
arise.  The  judge  was  fully  warranted  in  instructing  the  jury 
that  the  occurrence  of  the  accident,  under  the  circumstimces 
disclosed  by  the  evidence,  authorized  the  presumption  of  neg- 
ligence. Did  he  do  more  than  this?  He  did  not  say  to  the 
jury,  in  the  language  of  Judge  Bell,  in  Laing  v.  Colder^  8  Pa, 
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8t.  479  [49  Am.  Dec.  533],  that  "the  mere  happening  of  an 
injurious  accident"  raises  a  presumption  of  negligence;  but 
his  words  were  that  "  the  fact  of  this  accident  occuiring  "  waa 
presumptive  evidence,  etc.  The  effect  is  attributed,  not  to  an}' 
and  every  accident,  but  to  this  particular  accident.  A  verdici 
like  this,  sustained  as  it  is  by  ample  evidence,  ought  not  to  be 
disturbed  by  a  construction  which  would  make  the  charge  a 
mere  abstraction,  not  called  for  by  the  exigencies  of  the  case, 
provided  any  other  interpretation  is  admissible.  There  is  no 
reason  to  suppose  that  the  jury  were  misled.  They  were  care- 
fully instructed,  that  if  the  injury  was  the  result  of  pure  acci- 
dent, without  any  neglect  of  the  defendants,  the  plaintiff  could 
not  recover;  and  under  the  view  which  has  been  taken,  the 
charge,  so  far  as  the  exception  under  consideration  is  con- 
cerned, may,  I  think,  be  properly  sustained. 

A  question  also  arises  upon  that  part  of  the  charge  in  which 
the  jury  were  told  that  in  estimating  the  damages  they  would 
be  justified  in  taking  into  consideration  "  the  bodily  pain  and 
suffering  which  the  plaintiff  suffered,  or  was  likely  to  suffer, 
in  consequence  of  the  neglect  of  the  defendants."  This  in- 
struction, in  so  far  as  it  relates  to  future  pain  and  suffering,  is 
clearly  erroneous;  and  if  it  had  not  been  subsequently  modi- 
fied, the  error  would,  I  think,  have  been  necessarily  fatal  to 
the  judgment.  There  is  no  doubt  that  bodily  pain  and  suffer- 
ing is  a  proper  item  of  damages  in  such  cases:  Ransom  v. 
New  York  and  Erie  R,  R.  Co.,  15  N.  Y.  415.  Nor  is  the  esti- 
mate necessarily  limited  to  suffering  which  is  past,  where  the 
proof  renders  it  reasonably  certain  that  future  pain  and  suffer- 
ing is  inevitable. 

In  estimating  the  pecuniary  loss  in  such  cases,  all  the  con- 
sequences of  the  injiuy,  future  as  well  as  past,  are  to  be  taken 
into  consideration;  and  there  seems  to  be  no  reason  why  a  dif- 
ferent rule  should  prevail  in  respect  to  bodily  pain  and  suffer- 
ing. But  the  objection  to  the  charge  is,  that  it  authoriases  an 
allowance  of  damages  for  future  pain,  which  is  rendered  prob- 
able merely.  Damages  are  to  be  proved;  and  none  can  be 
allowed  except  such  as  are  shown  by  the  proof  to  be,  at  least 
to  a  reasonale  degree,  certain. 

The  error,  however,  was  corrected  upon  the  trial.  The  judge, 
upon  his  attention  being  called  to  the  point,  further  instructed 
the  jury  "  that  future  damages  could  only  be  awarded  when  it 
is  rendered  reasonably  certain  from  the  evidence  that  such 
damages  will  inevitably  and  necessarily  result  from  the  origi* 
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nal  injury."    With  this  qualification,  I  see  no  objecticn  to  the 
charge  on  this  subject,  and  this  exception  also  should  there* 
fore  be  oyerroled. 
The  judgment  should,  I  think,  be  aflirmed. 

Oboveb,  J.  August  7, 1852,  the  plaintiff  took  passage  in  the 
defendants'  cars  at  (Geneva  for  Auburn.  As  the  train  was 
passing  Waterloo  it  ran  off  the  track  and  the  plaintiff  was 
injured.  The  court,  among  other  things,  charged  the  jury  that 
the  fact  of  this  accident  occurring  was  of  itself  presumptive 
evidence  of  negligence  on  the  part  of  the  defendants,  and  it  lay 
with  them  to  explain  it  and  to  prove  that  they  were  not  negli- 
gent  in  order  to  discharge  them  from  liability  to  the  plaintiff; 
to  which  the  defendants  excepted.  The  plaintiff  was  bound  to 
prove  her  cause  of  action.  That  was  that  she  had  received  an 
injury  caused  by  the  negligence  of  the  defendants.  The  negli* 
gence  of  the  defendants  must  be  proved  by  the  plaintiff,  as 
well  as  the  reception  of  the  injury.  It  was  not  enough  for  her 
to  prove  that  while  a  passenger  upon  the  defendants'  cars  she 
was  injured.  In  this  case,  proof  was  given  that  the  cars  ran 
off  the  track,  and  that  this  occasioned  the  injury.  It  was  in 
reference  to  this  evidence  that  the  judge  charged  the  jury  that 
the  fact  of  this  accident  occurring  was  presumptive  evidence 
of  negligence  on  the  part  of  the  defendants.  The  question  ifr, 
whether  the  plaintiff  was  bound  to  go  further,  and  show  the 
particular  cause  of  the  cars  being  thrown  from  the  track,  or 
whether  it  was  for  the  defendants  to  show  that  it  was  acci- 
dental and  without  neglect  upon  their  part.  This  question 
may  be  determined  upon  principles  applicable  to  all  modes  of 
carrying  passengers.  It  is  the  duty  of  all  engaged  in  this 
business  in  any  mode  to  use  care  to  secure  the  safety  of  the 
passenger,  proportioned  to  the  danger  incident  to  the  mode  of 
conveyance.  In  case  this  care  is  applied  as  a  general  result, 
the  safety  of  the  passenger  will  be  secured,  so  far  as  that  safety 
dei)ends  upon  the  state  or  condition  of  any  of  the  means  pro- 
vided by  the  carrier  and  used  in  the  business.  If  there  is  no 
imperfection  in  any  of  these,  and  suitable  caution  is  em* 
ployed  by  those  engaged  in  their  application,  everything  de* 
pendent  Uiereon  will  accomplish  the  end  in  view.  This  is  as 
certain  as  the  laws  of  mechanics.  When,  therefore,  an  injury 
is  received  from  a  derangement  of  anything  employed  by  the 
carrier,  the  presumption  necessarily  arises  that  there  existed 
somewhere  an  imperfection  in  the  machinery  employed,  or 
negligence  in  its  application* 
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It  is  the  duty  of  the  carrier  to  provide  perfect  machinery, 
and  if  he  has  failed  in  this,  it  devolyes  upon  him  to  show  the 
excuse,  if  any.  This  is  the  rule  applicable  to  all  cases  where  a' 
party  seeks  exoneration  from  a  duty  imposed  upon  him  by  la^vr 
or  incurred  by  contract.  The  plaintiff  has  established  his 
cause  of  action  when  he  has  shown  a  failure  to  perform  the 
duty  from  which  he  has  sustained  an  injury. 

It  is  for  the  defendant,  then,  to  show  the  facts  relieving  him 
from  responsibility  in  the  particular  case.    This  imposes  no 
hardship  upon  the  defendant  in  this  class  of  cases.    The  whole 
management  is  exclusively  under  his  control.    He  has  ample 
means  to  show  the  true  cause  of  the  difficulty.    The  plaintiff 
knows  nothing  about  it.    He  takes  passage  with  the  carrier, 
who,  instead  of  conveying  him  safely,  inflicts  an  injury  upon 
him  by  the  failure  of  some  part  of  the  machinery  employed  by 
him.     In  many  cases  it  would  be  impossible  for  the  plaintiff 
to  ascertain  the  particular  defect,  and,  I  think,  no  such  obliga- 
tion is  imposed  upon  him  by  the  rules  of  evidence.    The 
authorities  are  uniform  in  favor  of  the  rule  held  by  the  judge: 
Stokes  V.   Saltonstcdl^   13  Pet.   181;   Carpus  v.  Ixyndim  and 
Brighton  R  R,  Co.,  5  Q.  B.  747;  Holbrooh  v.  Utica  etc.  R.  R.  Co., 
16  Barb.  113,  and  cases  there  cited.    The  same  rule  is  laid 
down  by  the  elementary  writers:  Angell  on  Carriers,  sec.  569; 
2  Greenl.  Ev.  222.    The  defendants'  counsel  cites  the  case  of 
Holbrook  v.  Utica  &  S.  R.  R.  Co.,  12  N.  Y.  421  [64  Am.  Dec. 
602],  in  opposition  to  the  rule.    I  understand  that  case  as  sub- 
stantially sustaining  the  rule  as  laid  down  by  the  judge  in  his 
charge  in  this  case.    Ruggles,  J.,  says  that  if  the  witness  who 
swears  to  the  injury  testifies,  also,  that  it  was  caused  by  a 
crush  in  a  collision  with  another  train  of  cars  belonging  to  the 
same  carriers,  the  presumption  of  negligence  immediately 
arises.    Just  so  when  it  is  proved  that  the  injury  arose  from 
any  derangement,  crush,  or  displacement  of  the  tarack  or  cars. 

The  exception  to  that  portion  of  the  charge  holding  that  the 
plaintiff"  could  recover  a  compensation  for  bodily  pain  suffered, 
or  that  she  was  likely  to  suffer,  is  general;  and  it  is  settled 
that  such  an  exception  is  unavailing  when  any  portion  of  the 
charge  thus  excepted  to  is  correct. 

In  Ransom  v.  New  York  and  Erie  R.  R»  Co.,  15  N.  Y.  415,  it 
was  decided  by  this  court  that  bodily  pain  and  suffering  aris- 
ing from  an  injury  was  a  proper  subject  for  pecuniary  com- 
pensation. 

This  exception  does  not  render  it  necessary  to  examine  that 
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portion  of  the  charge  holding  that  the  plaintiff  could  recover 
for  pain  and  suffering  likely  to  be  suffered.  In  this  case 
the  judge,  I  think,  laid  down  the  true  rule,  in  substance,  in 
regard  to  future  pain  and  suffering,  in  another  portion  of 
liis  charge:  that  the  plaintiff  could  only  recover  damages  for 
such  pain  and  suffering  as  the  evidence  rendered  reasonably 
certain  wonld  necessarily  result  from  the  injury.  But  as  re- 
marked above,  the  exception  is  too  general  to  present  any 
question  as  to  future  pain. 

The  judge  was  correct  in  refusing  to  charge  the  jury,  as  re- 
quested, that  the  uncontradicted  proof  shows  that  the  switch 
was  rightly  placed  for  the  train  in  which  the  plaintiff  was  a 
passenger,  and  awaiting  its  approach,  and  that  this  rebutted 
any  presumption  of  negligence  arising  from  the  accident. 
There  was  evidence  tending  to  show  that  the  train  ran  off  the 
track  at  the  point  of  approach  to  the  switch. 

This  was  evidence  tending  to  show  that  the  switch  was  im- 
properly placed,  and  proper  for  the  consideration  of  the  jury 
upon  that  question. 

The  judgment  should  be  affirmed. 

Denio  and  Comstock,  JJ.,  did  not  sit  in  the  case. 
All  the  other  judges  concurred. 
Judgment  affirmed. 

Neglxoxncb  is  not  Prisumkd  vbom  Fact  that  a  railroad  paaaenger  it 
injured.  The  paaseiiger  must  prove  that  the  circamataaces  attending  the  in- 
jury were  sach  as  raise  a  reasonable  presamption  that  it  was  oaosed  by  some 
Unit  or  want  of  care  on  the  part  of  the  company's  senrants:  Holbrook  v, 
Utka  etc  R.  B,  Cb^,6i  Am.  Dec.  602,  and  citations  in  note  thereto  605.  Bat 
when  a  passenger  is  injured  while  traveling  upon  a  railroad  train,  without 
fault  of  his  own,  the  law  raises  a  presumption  of  negligence  on  the  part  of 
the  company,  and  throws  upon  it  the  onus  of  showing  that  negligence  did  not 
exist:  Sullivan  v.  PJdladelphia  etc  S,  R,  Co.,  72  Id.  689,  and  cases  in  note 
702.  As  a  general  rule,  the  burden  of  showing  negligence  on  the  part  of  the 
party  occasioning  an  injury  is  on  the  party  seeking  to  recover;  yet  when  he 
has  shown  a  situation  which  could  not  have  been  produced,  except  by  the 
operation  of  abnormal  causes,  the  onus  then  rests  upon  the  party  causing  the 
injury  to  show  that  it  was  occasioned  without  his  fault:  Seyholt  v.  N,  Y.,  L. 
£,,  <t*  W,  R.  R.  Co.,  96  K.  Y.  6C8.  Where  a  railroad  passenger  receives  an 
injury  caused  by  the  cars  running  off  the  track,  he  may  rely  upon  this  fact  as 
evidence  of  negligence.  Still  the  onus  is  upon  him  to  establish  to  the  satis- 
faction of  the  jury  that  his  injury  was  caused  by  the  negligence  of  the  com- 
pany. Unless  he  satisfies  the  jury  of  this  fact  affirmatively,  from  the  evidence, 
he  is  not  entitled  to  recover:  Lamb  v.  Camden  etc.  R,  R.  Co,,  46  Id.  279; 
Warner  v.  Jiew  York  Cent,  R.  R,  Co,,  44  Id.  471.  When  it  is  proved  that  the 
oar,  while  running  at  a  very  moderate  rate  of  speed,  went  off  the  track,  and 
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colliding,  was  destroyed,  it  is  not  ,an  unjustifiable  or  an  nnroaaonable  infer- 
ence that  this  was  caused  by  some  defect  in  the  car  or  the  road,  or  both: 
Edgertony.  New  York  etc  B.  B.  Co,,  35  Barb.  198;  and  in  itself  justifies  a 
strong  presumption  of  negligence  in  the  company:  S.  C,  Id.  3d5;  8.  C,  39 
N.  Y.  229;  Mullen  v.  St.  John,  67  Id.  672.  So  proof  showing  that  the  car 
ran  off  the  track  shows  some  defect  or  deficiency  in  the  road,  or  the 
machinery  with  which  it  was  operated,  and  presents  a  prima  /ode  case  of 
negligence  on  the  part  of  the  company,  entitling  the  injured  party  to  recover: 
BrignoU  ▼.  Chicago  etc  BaJUway  Co,,  4  Daly,  184.  And  again,  tiie  nature  of 
the  accident  may,  of  itself,  afford  prima  fade  proof  of  negligence  on  the  part 
of  the  company:  Busadl  Mfg,  Co,  t.  N,  H,  Steamboat  Co,,  50  K.  Y.  127,  all 
citing  the  principal  case. 

LTAnn.TTY  or  Passsngxb  OARRTmM  for  defects  in  their  vehicles  or  appli- 
ances: Hegeman  v.  Western  B,  B,  Corp,,  64  Am.  Dec  617,  and  extended  note 
thereto  621-^28,  discussing  this  question  in  all  its  bearings.     And  see  also 
Pennsylvania  B,  B,  Co,  ▼.  Aepell,  62  Id.  323;  FariO,  ▼.  Beigle,  Id.  666,  and 
citations  in  notes  to  these  cases.    Railroad  companies  are  bound  to  see  that 
the  road  with  all  its  appurtenances  are  in  perfect  order  and  free  from  any  de- 
fect which  the  utmost  vigilance,  aided  by  the  highest  skill,  can  discover  and 
prevent.    Consequently,  whenever  it  appears  that  an  accident  was  caused  by  ^ 
any  deficiency  in  the  road,  cars,  or  any  portion  of  the  appliances  belonging  to 
the  company  and  employed  in  its  business,  a  presumption  of  negligence  on 
the  part  of  the  company  arises,  as  it  is  not  likely  that  any  existing  defect 
would  be  of  BO  hidden  a  nature  that  no  degree  of  foresight  or  skill  could  have 
discovered  it:  Brehm  v.  Great  Western  B*y  Co.,  34  Barb.  269;  Edgerton  v.  New 
York  etc,  B.  B,  Co.,  39  N.  Y.  229.    Railroad  company  is  bound  to  construct 
its  track  with  all  possible  care,  and  to  keep  it  in  a  safe  and  proper  condition. 
It  is  bound  also  to  exercise  the  same  care  and  skiU  in  regard  to  all  appliances 
uaed  on  the  road,  or  in  or  about  the  cars,  and  to  employ  as  its  agents  careful, 
skillful,  and  competent  men:  Perkins  v.  New  York  C,  B,  B,  Co.,  24  Id.  219. 
And  when  an  accident  happens,  it  is  incumbent  upon  the  company  to  show 
that  the  accident  happened  from  causes  over  which  it  had  no  control:  Beed  v. 
New  York  C.  B.  B.  Co.,  56  Barb.  499.    But  the  company  is  not  liable  for  acci- 
dents  which  no  practicable  degree  of  care  or  skill  oould  have  foreseen  or  dis- 
covered:  Oarrison  v.  Mayor  etc  qf  New  York,  2  Bosw.  502,  all  citing  the 
principal  case. 

RuLX  OF  Damages  vob  Pbbsonal  Injxtbt  inflicted  by  negligence  is  loss 
of  time  during  the  cure,  expense  incurred  in  reepect  to  it^  the  pain  and  suf- 
fering undergone  by  plaintiff,  and  any  permanent  injury,  especially  when  it 
causes  a  disaliility  from  future  exertion,  and  consequent  pecuniary  loss:  Peoria 
Bridge  Association  v.  Loomis,  71  Am.  Dec  263;  Hopkins  v.  Atlantic  etc  B,  B, 
Co.,  72  Id.  287,  and  citations  in  notes  to  these  cases.  In  actions  for  injuries 
to  the  person,  occasioned  by  the  negligence  of  a  railroad  company,  the  parfy 
injured  may  recover  damages  for  his  pain  and  suffering;  not  only  down  to  the 
time  of  the  trial,  but  future  suffering,  which  the  evidence  renders  reasonably 
certain  must  necesaarily  result  from  the  injury,  may  also  be  compensated: 
Hamilton  v.  Third  Avenue  B.  B.  Co,,  35  K.  Y.  Super.  Ot  130;  S.  0.,  44  How 
Pt.  298;  Sheehan  v.  Edgar,  58  K.  Y.  631;  PHer  v.  New  York  C,  B,  B.  Co,,  4» 
Id.  45;  Aaron  v.  Second  Avenue  B,  B.  Co,,  2  Daly,  129;  Strohm  v.  N,  Y,,  L, 
B.,  S  W,  B,  B,  Co,,  96  N.  Y.  306;  Waiiams  v.  Vanderbilt,  28  Id.  225;  Swartk' 
out  V.  New  Jersey  Steamboat  Co,,  46  Barb.  226;  S.  0.,  48  N.  Y.  211;  Covert  v. 
Cray,  34  How.  Pt.  462;  Matteson  v.  New  York  etc  B,  B,  Co,,  62  Barb.  379. 
Xhe  inquiry  as  to  the  amount  of  damages  to  be  allowed  necessarily  invdlvei 


April,  1859.]  Hall  v.  Naylob.  269 

consideration  of  the  position  of  the  injured  party  in  life,  the  hiuineii  or  pro- 
f OflBon  in  which  he  was  engaged,  the  means  at  his  command  to  earn  monej, 
mnd  the  extent  to  Which  they  are  a£Eected  in  consequence  of  snch  injury: 
Brignoli  r.  Chicago  etc  Jfy  Co.,  4  Daly,  186.  Bnt  the  only  damages  that  roMj 
be  recovered  are  snch  as  the  proof  shows  to  be  reasonably  certain  of  occur- 
rence: Langley  ▼.  Sixth  Avenue  R.  R,  Co.,  48  N.  T.  Super.  Ct  543;  Maeer  t. 
Avemie  R.  R.  Cbi,  47  Id.  467,  all  citing  the  principal 


Hall  v.  Naylob 

[18  NlW  TOBX,  688L] 

F&AUD  IN  P0BCHA8I1IO  G00D8  for  which  the  buyer  know%  but  does  not 
doee,  that  he  has  not  means  to  pay,  being  a  questkm  of  intent*  eridanos 
is  admissible  that  he  made  other  purchases  with  like  concealment;  but 
snch  other  transactions  must  be  so  near  to  the  one  in  suit  in  point  of 
time,  and  so  like  it  in  other  relations,  that  the  same  fraudulent  motive 
may  reasonably  be  imputed  to  alL 

BviDiirci  IS  HOT  Ai>MTaBntTJ  that  the  buyer  made  falsa  statements  as  to 
his  pecuniary  circumstances,  with  a  different  object  from  that  of  inducing 
a  sale  of  goods;  as,  to  induce  a  creditor  to  forbear  pressing  for  payment 
of  a  demand  not  yet  due. 

Law  does  not  Dent  PossiBiLinr  ov  Honist  Pubckuh  ov  Goods  on 
credit  by  an  insolvent  person  without  a  disclosure  of  the  het  of  insol- 
vency. The  true  point  of  inquiry  is,  whether  there  was  a  preoonoeiyed 
design  not  to  pay  for  the  goods.  This  is  a  question  for  the  jury  under  all 
the  circumstanoes  in  the  case. 

Appeal  from  a  judgment  of  the  New  York  superior  court,  in 
an  action  by  a  seller  of  goods,  John  Hall,  to  recover  them  back 
from  buyers'  assignee  in  trust  for  creditors,  Joseph  Naylor,  on 
the  ground  that  the  buyers,  Kerr  &  Co.,  knew  and  concealed 
their  insolvency  when  making  the  purchase.  The  decision 
appealed  from  is  reported  in  6  Duer,  71.  The  cause  was  sub- 
mitted. 

P,  T.  Woodburyy  for  the  appellanl 
Albert  Mathews,  for  the  respondenL 

By  Court,  Cohstock,  J.  It  does  not  appear  that  Kerr  &  Co., 
on  purchasing  the  goods  in  question,  made  any  representations 
of  their  ability  to  pay  for  them.  If,  however,  they  concealed 
the  fact  of  their  insolvency,  with  a  design  of  procuring  the 
goods  and  not  paying  for  them,  it  was  a  fraud  which  rendered 
the  sale  void,  if  the  plaintiff  chose  so  to  regard  it.  On  the 
trial  of  such  an  issue,  the  quo  animo  of  the  transaction  is  the 
fact  to  be  arrived  at;  and  it  is  therefore  competent  to  show  that 
the  party  accused  was  engaged  in  other  similar  frauds  at  or 
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about  the  same  time.  The  transactions  must  be  so  connected 
in  point  of  time,  and  so  similar  in  their  other  relations,  that  the 
same  motive  may  reasonably  be  imputed  to  them  all:  Cary  y. 
Hoiailing,  1  Hill  (N.  Y.),  311  [87  Am.  Dec.  323],  and  cases 
cited.  It  is  not  necessary,  however,  that  the  means  of  accom- 
plishing each  fraud  should  be  the  same. 

Where  the  question  is  whether  goods  have  been  procured  by 
a  fraudulent  suppression  of  facts  material  to  credit  given,  it 
will  be  competent  to  prove  that,  in  other  instances,  they  have 
been  obtained  by  actual  misrepresentation  concerning  the 
same  facts.  The  concealment  in  one  case,  and  false  represen- 
tation in  the  other,  are  evidence  merely  of  a  fraudulent  design, 
common  to  both  transactions,  of  procuring  goods  without  the 
ability  or  the  intention  to  pay  for  them.  These  observations 
are  a  sufficient  answer  to  several  objections  which  were  taken 
at  the  trial  to  the  admission  of  the  evidence. 

There  was,  however,  one  objection  which  does  not  admit  of 
an  answer  within  the  rules  of  evidence  which  govern  in  cases 
of  this  kind.  It  appears  that  about  two  months  before  the 
sale  in  question,  Kerr  &  Co.  bought  goods  on  credit  of  one 
Morlot.  There  is  no  pretense  that  there  was  any  fraud  in  that 
purchase.  Kerr  &  Co.  therefore  had  a  right  to  keep  those 
goods  and  dispose  of  them  as  they  pleased.  But  Morlot, 
becoming  alarmed  for  the  safety  of  his  debt,  requested  them 
to  pay  some  of  their  notes  in  advance. 

This  they  said  they  were  not  prepared  to  do,  but  they  offered 
to  return  the  goods  if  he  required,  at  the  same  time  affirming 
that  the  notes  would  be  paid  when  due;  that  they  were  doing 
a  good  business,  and  were  making  money.  On  the  strength 
of  these  representations,  Morlot,  as  he  testified,  allowed  them 
to  retain  the  goods,  &r  which  they  owed  a  considerable  sum 
at  the  time  of  their  failure.  I  can  find  no  principle  to  justify 
the  admission  of  this  evidence.  It  may  be  conceded  that  the 
representations  to  Morlot  were  untrue,  and  that  Kerr  &  Co. 
knew  them  to  be  so;  yet  the  law  will  not  consider  them  as 
fraudulently  made,  because  the  goods  were  already  in  posses- 
sion of  Kerr  &  Co.,  and  unqualifiedly  belonged  to  them.  The 
only  object  and  the  only  effect  which  these  representations 
could  have  would  be  to  quiet  the  apprehensions  of  a  creditor 
who  had  no  pretense  of  right  to  reclaim  the  property  sold,  and 
whose  debt  was  not  yet  due,  and  could  not  be  enforced.  As 
this  transaction,  therefore,  was  not  fraudulent,  it  could  have 
no  legitimate  bearing  upon  the  issue  which  was  on  trial,  and 
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consequently  the  evidence  ought  not  to  have  been  allowed  to 
go  before  the  jury. 

In  another  respect,  there  is  some  difficulty  in  sustaining  the 
judgment  of  the  court  below.  At  the  trial,  the  defendants 
insisted,  in  different  forms  of  expression,  that  the  concealment 
merely  by  Kerr  &  Co.  of  their  pecuniary  circumstances  did 
not  necessarily  avoid  the  sale,  even  if  they  believed  themselves 
to  be  Insolvent;  and  the  judge  was  requested  to  charge  in 
accordance  with  this  doctrine. 

So,  at  least,  I  understand  the  request;  and,  so  understanding 
it,  the  defendant  was  entitled  to  have  the  jury  instructed  ac- 
cordingly. The  law  does  not  deny  the  possibility  of  an  honest 
purchase  of  goods  on  credit  by  an  insolvent  person,  without  a 
disclosure  of  the  fact.  He  may  have  not  only  an  intention  of 
paying  for  them  when  the  credit  expires,  but  a  reasonable  ex- 
pectation of  being  able  to  do  so.  The  true  point  of  inquiry  in 
such  cases  is,  whether  there  was  a  preconceived  design  not  to 
pay  for  the  goods.  That  inquiry  the  jury  must  solve,  taking 
into  their  consideration  the  concealment,  and  all  the  attending 
and  subsequent  circumstances  admitted  in  evidence  which  may 
serve  to  throw  light  upon  that  issue:  NichoU  v.  Pinner j  18 
N.  Y.  295. 

It  is  claimed  that  in  the  charge  actually  given  to  the  jury 
the  judge  recognized  the  rule  to  be,  in  substance,  as  it  is  here 
stated.  Such  was,  perhaps,  his  intention.  But  the  charge  was 
certainly  open  to  criticism.  In  one  connection  he  correctly 
stated  the  inquiry  to  be,  whether  Kerr  &  Co.  bought  the  goods 
with  intent  not  to  pay  for  them.  But  in  another,  he  told  the 
jury  that,  if  knowing  their  insolvency  they  did  not  disclose  tlw 
fact,  they  acted  fraudulently.  I  concede  that  the  jury  might 
have  so  found  upon  all  the  circumstances;  still,  the  proposition 
was  not  universally  and  unqualifiedly  true.  Connecting  the 
charge  with  the  refusal  to  respond  to  the  requests  made  by  the 
defendant's  counsel,  the  jury  were,  quite  likely,  left  in  doubt 
as  to  the  true  rule  on  the  subject.  This  obscurity  will,  no 
doubt,  be  avoided  on  another  trial;  and  it  is  for  that  purpose 
mainly  that  this  branch  of  the  case  has  been  referred  to.  We 
think  the  judgment  must  be  reversed,  and  a  new  trial  granted 
for  the  error  above  considered,  in  receiving  evidence  of  the 
representations  made  to  Morlot. 

Johnson,  C.  J.,  and  Denio,  Ssldbn,  Allen,  and  Qbovxb,  J  J., 
concurred. 
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Strong,  J.,  dissented. 

Gray,  J.,  expressed  no  opinion. 

Judgment  reversed,  and  a  new  trial  ordered. 


Whxn  Pubohasb  IB  Claimed  to  have  been  Erandnlenty  evidanoe  of  diatinet 
fmidulent  purchaBeB^  made  at  or  about  the  same  time  as  the  pordhaae  nnd^r 
consideration,  is  admissible:  Cory  v.  ffotaHing,  37  Am.  Deo.  323,  add  note 
328;  Davenport  Glucose  M/g.  Co.  v.  Tauseig,  31  Hon,  566;  Stewart  v.  Potter, 
87  How.  Pr.  70;  Durbrow  v.  McDonaJd,  6  Bosw.  142;  Miller  ▼.  Barker,  66 
N.  Y.  608;  Viele  v.  Ooas,  49  Barb.  98;  Brett  v.  CatUn,  47  Id.  409;  BaUard  v. 
Fuller,  32  Id.  71.  It  is  not  necessary  that  the  vendor  should  have  had  notice 
of  other  fraudulent  sales  before  he  sold,  or  that  the  purchaser  should  have  in- 
tended that  he  should  have  such  notice,  in  order  to  give  them  in  evidence: 

Van  Kleeck  v.  Leroy,  37  Id.  562.  In  order  to  render  such  evidence  admissi- 
ble, the  transactions  must  be  so  connected  as  to  time,  and  so  similar  in  their 
other  relations,  th'at  the  same  motive  may  be  reasonably  imputed  to  them  aU: 

Weyman  v.  People,  6  Thomp.  &  O.  699;  S.  O.,  4  Hun,  517;  Majfer  v.  People^ 
80  N.  Y.  376,  note.  But  a  representation  made  to  a  former  seller,  who  has 
become  alarmed,  where  the  debt  is  not  due,  is  not  competent  evidence:  Van 
Kleek  v.  Leroy,  4  Abb.  App.  Cas.  481;  S.  C,  4  Abb.  Pr.,  N.  S.,  433;  and  the 
rule  of  evidence  admitting  contemporaneous  similar  acts  as  evidence  of  fraud- 
ulent intent  has  never  been  extended  so  far  as  to  make  similar  contracts  evi- 
dence of  similar  representations:  Strong  v.  Place^  4  Robt.  393,  all  citing  the 
principal  case. 

Where  Propkrtt  m  Obtained  from  another  upon  credit,  with  a  preoon- 
oeived  design  on  the  part  of  the  buyer  to  cheat  and  defrand  the  seller  out  of 
the  same,  the  seller,  upon  the  discovery  of  the  fraud,  may  avoid  the  contract 
and  retake  the  property,  unless  it  has  passed  to  the  possession  of  a  hona  fide 
purchaser  for  value:  NkhoU  v.  Michael,  23  N.  Y.  266.  So  a  buyer  with  the 
preconceived  design  not  to  pay  for  the  goods  is  a  fraudulent  purchaser,  and 
gets  no  title.  But  an  actual  insolvency  at  the  time  of  the  purchase,  accom- 
panied with  an  honest  expectation  on  the  part  of  the  buyer  that  he  will  be 
able  to  retrieve  his  fortunes  and  pay  the  debt,  and  where  no  representation  is 
made,  does  not  necessarily  constitute  a  fraud:  Van  Kleek  v.  Leroy,  4  Abb.  Vt., 
K.  S.,  433;  S.  0.,  4  Abb.  App.  Gas.  481;  all  citing  the  principal  case. 

Question  ov  Fbaudulent  Intent  in  sale  of  goods  is  for  the  jury:  BidauU 
V.  rofea,  59  Am.  Deo.  327;  S.  O.,  64  Id.  206;  jDihnv.  ffr^iU,  70  Id.  288;  and 
citations  in  notes  to  these  oases. 


Bank  of  Rome  v.  Yillage  of  Bomb. 

[19  Kxw  YOBK,  ao.] 

CouFON  Bonds,  Such  as  are  Ordinarily  Issued  by  municipal  corpora- 
tions in  aid  of  construction  of  railroads,  are  negotiable  instruments;  and 
a  person  who  acquires  them  from  the  railroad  company,  for  value  and  in 
reliance  upon  an  official  certificate  which  they  contain  of  the  facts  author- 
izing  them  to  be  issued,  is  entitled  to  recover  upon  them,  notwithstanding 
matters  of  defense  which  the  municipality  mieht  raise  against  the  oom- 
pany. 
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Appeal  from  a  judgment  of  the  supreme  court  sustaining 
the  right'Of  a  bona  fide  holder  for  value  of  a  hond  issued  hj 
the  village  of  Rome,  to  recover  the  interest  which  had  become 
due  by  the  terms  of  the  bond.  The  facts  appear  in  the  opin- 
ions. For  further  history  of  the  cause,  see  the  decisions  of 
the  supreme  court  reported  in  27  Barb.  65;  and  of  the  court 
of  appeals,  in  18  N.  Y.  38. 

Samuel  Beardsley,  for  the  appellant. 

Francis  Kemanj  for  the  respondent. 

By  Court,  Grover,  J.  The  question  whether  the  act  passed 
May  27,  1853  (c.  283),  conferring  power  upon  the  defendant 
to  subscribe  for  stock  in  the  Ogdensburgh,  Clayton,  and  Rome 
Railroad  Company,  is  constitutional  and  valid,  was  decided 
by  this  court  between  these  same  parties  against  the  defend- 
ant at  the  lastf  September  term  (18  N.  Y.  33),  and  no  question 
upon  this  ground  is  now  made;  nor  upon  the  approval  of  the 
act  by  the  electors  of  the  village  of  Rome,  pursuant  to  the 
ninth  and  tenth  sections.  The  plaintiff,  upon  the  trial,  intro- 
duced in  evidence  the  certificate  of  the  commissioners  of  the 
railroad  fund  of  Rome,  which  was  in  all  respects  as  required 
by  the  eleventh  section  of  the  act,  but  gave  no  further  evidence 
showing  that  five  hundred  thousand  dollars  had  been  sub- 
scribed to  the  stock  of  the  railroad  company  prior  to  the 
iflsning  of  the  bond  and  coupon  in  suit  by  the  commissioners. 
The  defendant  moved  for  a  nonsuit  upon  the  ground  that  there 
was  no  proof  that  five  hundred  thousand  dollars  had  been 
subscribed  to  the  stock  of  the  said  company.  The  motion  was 
denied  by  the  court,  and  the  defendant  excepted.  The  de- 
fendant offered  proof  tending  to  show  that  five  hundred  thou- 
6and  dollars  of  valid  subscriptions  had  not,  in  fact,  been  made 
to  the  capital  stock  of  the  railroad,  which  evidence  was  re- 
jected, and  the  defendant  excepted. 

By  the  eleventh  section  of  the  act  it  is  provided  that  the 
commissioners  of  the  railroad  fund  of  Rome  shall  have  no 
power  or  authority  to  negotiate,  sell,  or  transfer  the  bonds 
issued  under  the  act,  except  upon  the  express  condition  that 
five  hundred  thousand  dollars  shall  have  been  first  subscribed 
to  the  capital  stock  of  the  railroad  company,  exclusive  of  the 
subscription  thereto  by  the  defendant;  and  that  said  commis* 
flioners,  before  negotiating,  etc.,  any  of  said  bonds,  should 
make  and  subscribe  a  certificate  in  writing  that  such  subscrip- 
tion had  actually  been  made,  aivi.  in  their  judgment  and 
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belief,  in  good  faith,  and  by  persons  of  ability  sufficient  to  pay 
their  subscriptions  in  full,  and  that  such  ceritificate  should  be 
filed  with  the  clerk  of  the  board  of  trustees  of  the  village  of 
Rome.  The  exception  of  the  defendant  to  the  refusal  of  the 
judge  to  nonsuit  the  plaintiff  presents  the  question  whether 
the  certificate  of  the  commissioners  is  any  competent  evidence 
that  the  subscription  to  the  capital  stock  of  the  railroad  com- 
pany had  been  made  as  required  by  the  eleventh  section;  and 
the  exception  to  the  rejection  of  the  proof  offered  by  the  de- 
fendant, the  further  question  whether  such  certificate  was  con- 
clusive evidence  that  such  subscription  had  been  made. 

Upon  looking  at  the  various  provisions  of  the  act  in  question, 
it  will  be  seen  that  the  object  of  the  legislature  was  to  enable 
the  defendant  to  aid  in  the  construction  of  the  railroad  specified 
in  the  act,  and  to  protect  the  people  from  being  involved  in  as. 
abortive  enterprise.  To  accomplish  this,  authovity  is  given  U* 
issue  the  bonds  of  the  defendant  as  prescribed  in  the  act,  when, 
among  other  things,  five  hundred  thousand  dollars,  exclusive 
of  the  defendant's  subscription,  should  have  been  in  good  faith 
subscribed  to  the  capital  stock  of  the  railroad  company  by  per- 
sons of  sufficient  ability  to  pay  their  subscriptions  in  full.  A 
certificate  of  those  facts  is  to  be  made  by  the  commissioners 
and  filed  with  the  clerk  of  the  board  of  trustees.  The  commis- 
sioners are,  by  the  fourth  section  of  the  act,  made  subject  to 
the  control  of  the  board  of  trustees  of  the  defendant  in  the 
performance  of  their  duties,  and  responsible  to  them  for  the 
faithful  discharge  thereof.  The  good  faith  of  the  subscriptions 
and  the  ability  of  the  subscribers  to  pay  are  obviously  of  at 
least  equal  importance  to  the  defendant  as  the  formal  making 
of  the  subscriptions;  and  yet  the  act  is  entirely  silent  as  to 
these  particulars,  except  in  the  requisites  of  the  certificate  of 
the  commissioners.  Their  certificate  is  the  only  evidence  re- 
quired of  these  facts.  Why  require  the  commissioners  to 
certify  to  the  amount  of  subscriptions  at  all,  if  no  effect  is  to 
be  given  to  the  certificate  when  made?  It  cannot  be  said,  if 
this  be  so,  that  they  would  be  liable  to  the  defendant  for  mak- 
ing a  false  certificate.  The  defendant  would  not,  in  that  case, 
be  liable  upon  the  bonds,  and  consequently  would  sustain  no 
damage.  I  think  if  anything  more  than  the  certificate  of  the 
commissioners,  as  to  the  subscriptions,  their  quality,  or  amount, 
had  been  deemed  necessary  by  the  legislature  for  the  protection 
of  the  village  of  Rome,  the  act  would  have  provided  for  it  It 
was  contemplated  by  the  act  that  the  bonds  should  be  sold  in 
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the  market.  This  would  be  impracticable  if  every  purchaser 
must  at  his  peril  investigate  the  amount  of  the  subscriptions 
and  ascertain  whether  each  was  valid.  I  think  that  the  true 
construction  of  section  11  makes  the  certificate  of  the  commis- 
sioners conclusive  evidence  of  the  amount  as  well  as  quality  of 
the  subscriptions  to  the  stock  of  the  railroad,  as  between  the 
defendant  and  the  holder  of  the  bonds  issued  by  virtue  of  the 
act.     The  judgment  should  therefore  be  affirmed. 

CoMSTocE,  J.    It  was  not  pretended  on  the  argument  that 
the  subscription  of  the  village  of  Rome  to  the  stock  of  the  rail- 
road company  and  the  execution  and  delivery  to  the  commis- 
sioners of  the  village  bonds  were  unauthorized  acts.    The 
scheme  of  taking  the  stock  and  creating  a  debt  of  one  hun- 
dred and  fifty  thousand  dollars  had  been  duly  approved  by 
the  tax-payers.    The  execution  of  the  bonds  was  therefore 
authorized  and  perfect,  and  the  ''commissioners  of  the  rail- 
road fund "  held  them  for  sale  and  disposition  according  to 
certain  further  conditions  prescribed  in  the  eleventh  section 
of  the  statute:  Laws  of  1853,  596.     By  that  section  the  com- 
missioners were  authorized  to  negotiate  these  bonds  so  as  to 
make  them  operative  instruments,  only  on  condition  that  the 
sum  of  five  hundred  thousand  dollars  should  be  subscribed  to 
the  stock  of  the  railroad,  exclusive  of  the  village  subscription 
of  one  hundred  and  fifty  thousand  dollars;  and  the  commis- 
sioners were  directed,  before  selling  the  bonds,  to  make  a  cer- 
tificate under  their  hands,  declaring  that  such  subscription 
had,  in  fact,  been  made  in  good  faith  by  persons  able  to  pay 
the  sums  subscribed  by  them.     This  certificate  was  to  be  filed 
with  the  clerk  of  the  village  of  Rome,  and  it  was,  in  fact, 
made  and  filed  in  all  respects  according  to  the  law.    The 
facts,  so  far  stated,  had  been  proved  when  the  motion  for  a 
nonsuit  was  made,  together  with  the  additional  one  that  the 
commissioners    delivered   the   bond  on  which  the  suit  was 
brought  to  the  railroad  company  in  exchange  for  an  equal 
amount  of  stock  in  that  company.    This  was  a  mode  of  nego> 
tiation  authorized  by  the  statute  (section  3). 

It  follows  that  the  motion  for  a  nonsuit  was  properly  over- 
ruled. The  bonds  were  payable  to  bearer,  and  although  under 
the  corporate  seal  of  the  village,  they  were  negotiable  instru- 
ments in  such  a  sense  as  would  exempt  them,  in  the  hands  of  . 
a  bona  fide  holder,  from  a  defense  which  might  be  available 
against  the  railroad  company:  State  of  Illinois  v.  Delafieldy  8 
Paige,  527;  S.  C.  on  appeal,  2  Hill  (N.  Y.),  159, 177;  Mechaniaf 
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Bank  V.  New  Haven  R.  R.  Co.y  13  N.  Y.  625,  627;  Fisher  v. 
Morris  Canal  Co,y  3  Am.  Law  Reg.  423.  If,  in  point  of  fact, 
the  commisBionerB  delivered  the  bonds  to  the  railroad  com* 
pany  in  exchange  for  stock,  without  a  performance  on  the 
part  of  that  company  of  the  condition  precedent  of  procuring 
a  subscription  of  five  hundred  thousand  dollars  to  the  stock, 
it  is  quite  probable  that  the  company  itself  could  not  enforce 
the  bonds,  although  the  proper  certificate  had  been  filed, 
declaring  the  condition  .to  have  been  performed.  By  the 
express  terms  of  the  statute,  the  subscription  was  to  precede 
the  sale  of  the  bonds,  and  I  do  not  see  how  the  company 
could  get  a  title  to  them  unless  it  procured  that  subscription 
to  be  actually  made. 

But  the  question  is  very  different  where  the  rights  of  a  bona 
fide  holder  are  concerned.  The  bonds,  as  we  have  seen,  were 
executed  by  due  authority;  the  only  defensive  allegation  being 
that  they  were  improperly  issued  and  thrown  upon  the  market 
by  the  commissioners.  Admitting  this  allegation  to  be  true,  I 
think  it  is  no  defense.  It  is  true  that  every  person  purchasing 
one  of  these  bonds  in  market  knew,  or  was  bound  to  know, 
what  were  the  conditions  under  which  they  could  be  lawfully 
issued.  These  were  prescribed  in  the  statute.  But  the  same 
statute  required  a  certificate  to  be  made,  which  was  to  become 
a  public  record,  declaratory  of  the  fact  that  all  the  conditions 
had  been  performed.  In  the  case  of  State  of  lUinois  v.  Delor 
fieldj  8  Paige,  527,  state  bonds  or  stocks  had  been  prepared 
and  executed  by  the  officers  having  due  authority  of  law;  the 
purpose  being  to  sell  them  in  order  to  raise  funds  for  the  con- 
struction of  a  canal.  They  were  put  into  the  hands  of  agents 
for  sale,  who  sold  and  delivered  them  in  violation  of  an  ex- 
press provision  of  the  law  which  authorized  their  creation.  It 
was  held  by  the  chancellor — and,  on  appeal,  by  the  court  of 
errors — that  the  bonds  would  be  obligatory  upon  the  state  of 
Illinois  in  the  hands  of  bona  fide  holders;  and  on  that  ground 
the  defendant,  Delafield,  was  restrained  from  selling  or  dis- 
posing of  them.  That  decision  rested  on  a  principle  entirely 
familiar  in  the  law  of  negotiable  paper,  and  of  no  doubtful 
application  to  the  present  case.  If  the  commissioners  abused 
or  transcended  their  powers  in  the  sale  of  the  bonds  in  ques- 
.  tion,  the  statute  under  which  they  acted  made  them  personally 
liable  to  the  village  of  Rome  (section  4).  But  such  abuse  or 
excess  of  power  would  not  affect  parties  purchasing  the  bonds 
in  good  faith,  beyond  the  means  which  the  statute  itself  pro- 
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vided  for  aficertaining  the  £Eict8  on  which  the  exercise  of  the 
power  depended.  Those  facts  were  to  be  declared  in  the  cer* 
tificate  before  mentioned.  That  being  made  and  filed,  as  the 
law  required,  and  the  bonds  being  actually  issued  by  the  com- 
missioners, they  could  be  safely  bought  in  the  market  like 
other  negotiable  instruments.  It  is,  indeed,  scarcely  possible 
that  the  legislature  could  have  any  other  design  in  requiring 
such  a  certificate  to  be  made. 

The  motion  for  a  nonsuit  having  been  denied,  the  defendant 
ofiered  to  prove  in  substance  that,  although  the  railroad  com* 
pany  procured  a  subscription  of  over  five  hundred  thousand 
dollars,  the  per  cent  thereon  had  not  been  paid  in,  as  required 
by  the  general  railroad  act  (Laws  of  1850,  p.  211,  sec.  4),  at 
the  time  the  commissioners  made  and  filed  their  certificate. 
The  evidence  was  rejected;  and  the  decision  was  right  upon 
two  grounds:  1.  The  subscribers  to  the  stock  could  not,  as  I 
now  think,  but  without  a  particxdar  examination  of  the  ques* 
tion,  repudiate  their  subscriptions  on  the  ground  that  they  had 
failed  to  pay  down  ten  per  cent;  2.  The  certificate  of  the  com- 
missioners that  five  hundred  thousand  dollars  had  been  sub- 
scribed, etc.,  was  conclusive  evidence  of  the  fact,  as  between 
the  village  of  Rome  and  parties  who  purchased  the  bonds  ia 
good  faith.  The  reasons  for  this  conclusion  have  already  been 
suggested. 

The  judgment  should  be  affirmed. 

Denio  and  Gray,  JJ.,  expressed  no  opinion. 

All  the  other  judges  concurred. 
Judgment  affirmed. 

• 

CoxTPON  Bonds  abs  Negotiable:  See  ezhaiutive  note  on  the  Babjeet  ol 
oonpons,  Morris  Canal  etc  Co.  v.  Fisher,  64  Am.  Dec.  428-445.  In  this  note 
is  also  treated  the  conclusiveness  of  recitals  in  conpon  bonds.  That  connty 
railway-aid  bonds  are  negotiable  instruments,  see  also  Clapp  v.  County  qf 
Cedar,  C8  Id.  678. 

The  principal  case  is  cited  in  each  of  the  foUowing  cases  and  to  the 
point  stated:  The  legislature  can  confer  on  officers  of  towns  power  to  sub- 
scribe for  railroad  stock  and  issue  bonds  in  payment  therefor,  but  the  power 
is  possessed  in  consequence  of  legislatiTe  enactment,  and  not  otherwise:  Town 
f^  Dtutnesburgh  v.  Jenkins,  40  Barb.  579;  S.  C.  in  court  of  appeals,  57  N.  Y. 
186, 187;  Wiiliams  v.  Tmim  qf  Duaneslmrgfi,  66  Id.  140.  Bonds  are  negotiable 
instruments,  and  the  title  will  pass  by  delivery,  and  they  will  be  valid  as 
securities  in  the  hands  of  a  Iwna  fide  holder,  even  though  they  might  not  be 
valid  in  the  hands  of  the  party  from  whom  they  were  received:  Ftwm{gan  v. 
Us,  18  How.  Pr.  188;  Undsley  v.  Di^emhr/,  43  Id.  359;  ffanUmjierffk  t. 
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Van  Keurm,  16  Hon,  25;  People  v.  Mead,  24  K.  T.  125;  Braxnerd  v.  iST.  T, 
if  H.  R,  R.  Co.,  26  Id.  600;  People  ex  reL  Martin  v.  Brawn,  65  Id.  199;  Colson 
T.  Amot,  67  Id.  268;  Birdeail  v.  i?t(Me/2,  1  Robt  651.  The  principfd  caae  is 
diflcusBed  and  approved  in  Starin  v.  Town  qf  Oenoa,  23  N.  7.  429,  at  pages 
462,  463.  It  was  also  shown  to  be  oonaistent  with  the  latter  caae.  In  OUMrik 
T.  City  qf  Rochester,  28  Id.  634^  the  principal  caae  was  distingniahed  frotn 
Barto  ▼.  Emrod,  8  Id.  483. 


Yan  Rensselaer  v.  Hays, 

[19  Nkw  Yobk,  6&] 

Flmroinji  ow  Statoti  "Quia  Emftorbs"  (18  Edw.  L),  allowiDg  freemoD  to 
sell  their  lands,  bat  snbject  to  the  grantee's  rendering  the  services,  eta, 
due  to  the  lord,  was  a  part  of  the  law  of  the  colony  and  state  of  Neir 
Tork,  before  and  independent  of  the  law  of  1787  abolishing  tenures. 

Ahhual  Bint  Rxskbved  bt  Gbaut  in  Fex  containing  a  danse  of  distress  is 
a  valid  rent-charge,  notwithstanding  the  person  entitled  to  it  may  not 
be  a  reversioner.  Such  charge,  though  not  strictly  an  estate  in  the  land, 
is  a  descendible  hereditament. 

Lbmor's  Bight  to  Bjeooveb  Rent  reserved  in  a  lease  in  fee  containing 
covenant  for  payment,  and  his  remedies  for  enforcing  payment,  are 
assignable  (by  force  of  N.  Y.  Laws  1805,  c.  98,  sec.  3,  if  not  at  common 
law)  with  effect  to  enable  the  assignee  to  proceed  in  his  own  name. 

fi^AXB  Law  Making  Right  ov  Entrt  for  Non-patvsnt  ov  Rent  AflsiGir- 
ABLB  (such  as  N.  Y.  Laws  1805,  c.  98,  sec.  3,  continued  in  1  Rev.  L.  1813^ 
364»  sec.  3,  and  1  Rev.  Stat.  748,  sec.  25)  may  be  applied  to  reservations 
of  rent  in  conveyances  and  leases  made  before  passage  of  the  law,  with- 
out incurring  the  objection  that  it  impairs  the  obligation  of  contracts, 
and  therefore  violates  the  federal  constitution.  Such  a  provision  affects 
the  remedy,  not  the  contract. 

Appeal  from  a  judgment  of  the  supreme  court  for  arrears  of 
rent  adjudged  to  be  due  upon  one  of  the  ancient  ^' manor 
leases,"  formerly  so  well  known  in  New  York  state.  The  lease 
or  grant  in  question  was  made  in  1796  by  Stephen  Van  Rensse- 
laer. It  granted  the  lands  described  to  Jacob  Dietz  in  fee, 
reserving  an  annual  rent  in  produce;  and  it  contained  a  cove- 
nant by  the  grantee  for  himself,  his  heirs,  executors,  etc.,  and 
assigns,  for  the  payment  of  the  rent  to  the  grantor,  his  heirs 
and  assigns;  also  a  clause  authorizing  the  grantor,  etc.,  in 
case  of  non-payment  of  rent,  to  proceed  by  distress  or  by  action 
at  his  option;  and  another  reserving  right  of  re-entry  in  case 
of  any  breach  of  covenant.  The  plaintiff  claimed  the  rights  of 
the  lessor  under  a  devise  from  Van  Rensselaer;  and  the  defend- 
ant claimed  those  of  lessee  under  assignment  from  Dietz.  The 
action  was  tried  by  the  court  without  a  jury,  and  judgment 
rendered  in  favor  of  plaintiff  for  rent  as  claimed.    A  similar 
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action  was  brought  against  one  Smith,  and  two  actions  were 
brought  against  two  other  tenants  under  like  leases  (Ball  and 
De  Friest),  to  recover  possession  of  the  demised  premises  under 
the  clauses  reserving  right  of  re-entry  for  breach  of  covenant  to 
pay  rent;  and  these  three  actions  also  resulted  in  judgments 
for  the  plaintifr.  The  four  actions  were  appealed  to  the  gen- 
eral term  of  the  supreme  court,  and  were  argued  and  decided 
together  ( Van  Rensselaer  v.  Smithy  27  Barb.  104);  the  claim  of 
the  plaintiff  to  proceed  for  recovery  of  rent  in  arrear,  or  for 
possession  of  the  premises,  at  his  option,  being  sustained.  The 
four  defendants  appealed  to  this  court  from  the  judgments  of 
the  supreme  court  against  them;  and  apparently  the  finar  ap- 
peals were  argued  together:  Cases  Court  of  Appeals,  in  state 
law  library  at  Albany,  vol.  81.  The  following  opinion  was 
rendered,  entitled  in  the  action  against  Hays;  a  separate 
opinion  entitled  in  another  of  the  four  actions  is  reported  in 
Van  Rensselaer  v.  £att,  19  N.  Y.  100. 

John  H.  Reynolds  and  Anson  Bingham^  for  the  appellant. 

Charles  M.  Jenkins^  for  the  respondent. 

By  Court,  Denio,  J.  The  defendant's  position  is,  that  the 
covenant  for  the  pajrment  of  the  rent  is,  in  law,  personal  be- 
tween  the  grantor  and  grantee,  or  what  is  sometimes  called  in 
the  books  a  covenant  in  gross,  and  consequently,  that  after  the 
death  of  the  original  parties  no  action  to  recover  rent  can  be 
maintained  in  favor  of  or  against  any  persons  except  their 
respective  executors  or  administrators.  As  the  law  contem- 
plates that  the  estates  of  deceased  persons  shall  be  speedily 
settled,  and  in  the  natural  course  of  things  the  personal  repre- 
sentatives of  a  man  disappear  with  the  generation  to  which 
they  belong,  the  intention  of  the  parties  to  the  indenture  to 
create  a  perpetual  rent  issuing  out  of  the  premises  will,  if  that 
position  can  be  maintained,  be  entirely  disappointed;  and  the 
argument  is,  in  effect,  that  the  law  does  not  permit  an'ange- 
ments  by  which  a  rent  shall  be  reserved  upon  a  conveyance  in 
fee,  and  that  where  it  is  attempted  the  reservation  does  not 
affect  the  title  to  the  land,  but  the  conveyance  is  absolute  and 
unconditional.  The  design  of  the  parties  to  create  relations 
which  should  survive  them,  and  continue  to  exist  in  perpetuity 
by  being  annexed  to  the  ownership  of  the  estate  of  the  grantee 
of  the  land  on  the  one  hand,  and  of  the  rent  on  the  other,  is 
manifest  from  the  language  of  the  instrument.  They  were 
careful  to  declare  that  the  obligation  to  pay  the  rent  should 
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attach  to  those  who  should  succeed  the  grantee  as  his  heirs 
and  assigns,  and  should  run  in  favor  of  the  heirs  and  assigns 
of  the  grantor;  and  the  nature  of  a  perpetually  recurring  pay- 
ment requires  that  there  should  he  an  endless  succession  of 
parties  to  receive  and  to  pay  it.  We  have  a  legislative  decla- 
ration, in  an  act  of  1805,  passed  about  ten  years  after  this  con- 
veyance, that  grants  in  fee  reserving  rents  had  then  long  been 
in  use  in  this  state  (c.  98);  and  the  design  of  the  legislature 
by  that  enactment  was  not  only  to  render  such  grants  there- 
after available  according  to  their  intention,  but  to  resolve,  in 
favor  of  such  transactions,  the  doubts  which  it  is  recited  had 
been  entertained  respecting  their  validity.  Still,  if,  by  a  stub- 
born principle  of  law,  a  burden  in  the  form  of  an  annual  pay- 
ment cannot  be  attached  to  the  ownership  of  land  held  in  fee- 
simple,  or  if  the  right  to  enforce  such  payment  cannot  be  made 
transferable  by  the  party  in  whom  it  is  vested,  effect  must  be 
given  to  the  rule,  though  it  may  have  been  unknown  to  the 
parties  and  to  the  legislature;  unless,  indeed,  the  interposition 
of  the  latter  by  the  statute  which  has  been  mentioned  can  law- 
fully operate  retrospectively  upon  the  conveyance  under  con- 
sideration. 

It  is  not  denied  but  that  by  the  early  common  law  of  Eng- 
land conveyances  in  all  respects  like  the  present  would  have 
created  the  precise  rights  and  obligations  claimed  by  the  plain- 
tiff; but  it  is  insisted  that  the  act  respecting  tenures,  called  the 
statute  of  quia  emptores,  enacted  in  the  eighteenth  year  of  King 
Edward  I.,  and  which  has  been  adopted  in  this  country,  ren- 
dered such  transactions  no  longer  possible.  The  principles  of 
that  statute  have,  in  my  opinion,  always  been  the  law  of  this 
country,  as  well  during  its  colonial  condition  as  after  it  became 
an  independent  state.  A  little  attention  to  the  pre-existing 
state  of  the  law  will  show  that  this  must  necessarily  have  been 
so.  In  the  early  vigor  of  the  feudal  system,  a  tenant  in  fee 
could  not  alienate  the  feud  without  the  consent  of  his  immedi- 
ate superior;  but  this  extreme  rigor  was  soon  afterwards  re- 
laxed, and  it  was  also  avoided  by  the  practice  of  subinfeuda- 
tion, which  consisted  in  the  tenant  enfeoffing  another  to  hold 
of  himself  by  fealty  and  such  services  as  might  be  reserved 
by  the  act  of  feoffment.  Thus  a  new  tenure  was  created  upon 
every  alienation;  and  thence  there  arose  a  series  of  lords  of  the 
same  lands,  the  first  called  the  chief  lords,  holding  immedi- 
ately of  the  sovereign;  the  next  grade  holding  of  them,  and  so 
on,  each  alienation  creating  another  lord  and  another  tenant. 
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This  practice  was  consideied  detrimental  to  the  great  lords,  as 
it  deprived  them  to  a  certain  extent  of  the  firtdts  of  the  tenure, 
such  as  escheats,  marriages,  wardships,  and  the  like,  which, 
when  due  from  the  terre-tenants,  accrued  to  the  next  immedi- 
ate superior.  This  was  attempted  to  be  remedied  by  the 
thirty-second  chapter  of  the  Great  Charter  of  H«uy  III.  (A. 
D.  1225),  which  declared  that  no  freeman  should  thenceforth 
give  or  sell  any  more  of  his  land,  but  so  that  of  the  residue  of 
the  lands  the  lord  of  the  fee  might  have  the  service  due  to 
him  which  belonged  to  the  fee:  1  Ruffhead's  Statutes  at  Large, 
8.  The  next  important  change  was  the  statute  of  quia  emptoreSy 
enacted  in  1290,  which,  after  reciting  that  ^'  forasmuch  as  pur- 
chasers of  lands  and  tenements  {quia  emptores  terrarum  et 
tenemeniorum)  of  the  fees  of  great  men  and  other  lords  had 
many  times  entered  into  their  fees  to  the  prejudice  of  the 
lords,"  to  be  holden  of  the  feoffers,  and  not  of  the  chief  lords, 
by  means  of  which  these  chief  lords  many  times  lost  their 
escheats,  etc.,  '^  which  thing  seemed  very  hard  and  extreme 
unto  these  lords  and  other  great  men,"  etc.,  enacted  that  from 
henceforth  it  should  be  lawful  for  every  freeman  to  sell  at  his 
own  pleasure  his  lands  and  tenements,  or  part  of  them,  so  that 
the  feoffee  should  hold  the  same  lands  and  tenements  of  the 
chief  lord  of  the  same  fee  by  such  services  and  customs  as  his 
feoffer  held  before:  Id.  122. 

The  effect  of  this  important  enactment  was,  that  thenceforth 
no  new  tenure  of  lands  which  had  already  been  granted  by  the 
sovereign  could  be  created.  Every  subsequent  alienation  placed 
the  feoffee  in  the  same  feudal  relation  which  his  feoffee  before 
occupied;  that  is,  he  held  of  the  same  superior  lord  by  the 
same  services,  and  not  of  his  feoffer.  The  system  of  tenures 
then  existing  was  left  untouched,  but  the  progress  of  expansion 
under  the  practice  of  subinfeudation  was  arrested.  Our  ances- 
tors, in  emigrating  to  this  country,  brought  with  them  such 
parts  of  the  common  law  and  such  of  the  English  statutes  as 
were  of  a  general  nature  and  applicable  to  their  situation:  1 
Kent's  Com.  473,  and  cases  cited  in  note  a  to  the  fifth  ed. ; 
BogarduB  v.  Trinity  Churchy  i  Paige,  178;  and  when  the  first 
constitution  of  this  state  came  to  be  framed,  all  such  parts  of 
the  common  law  of  England  and  of  Great  Britain,  and  of  the 
acts  of  the  colonial  legislature,  as  together  formed  the  law  of 
the  colony  at  the  breaking  out  of  the  revolution,  were  declared 
to  be  the  law  of  the  state,  subject,  of  course,  to  alteration  by 
the  legislature:  Art.  35.     The  law  as  to  holding  lands,  and  of 
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transmitting  the  title  thereto  from  one  subject  to  another,  mtust 
have  been  a  matter  of  the  first  importance  in  our  colonial  state; 
and  there  can  be  no  doubt  but  that  the  great  body  of  the  Eng- 
lish law  upon  that  subject,  so  far  as  it  regarded  the  transac- 
tions of  private  individuals,  immediately  became  the  law  of 
the  colony,  subject  to  such  changes  as  were  introduced  by 
colonial  legislation.  The  lands  were  holden  under  grants 
from  the  crown,  and  as  the  king  was  not  within  the  statute 
quia  emptoreSy  a  certain  tenure,  which  after  the  act  of  12 
Car.  II.,  c.  24,  abolishing  military  tenures,  must  have  been 
that  of  free  and  common  socage,  was  created  as  between  the 
king  and  his  grantee.  I  have  elsewhere  expressed  the  opinion 
that  the  king  might,  notwithstanding  the  statute  against  sub- 
infeudation, grant  to  his  immediate  tenant  the  right  to  alien 
his  land  to  be  holden  of  himself,  and  thus  create  a  manor, 
where  the  land  was  not  in  tenure  prior  to  18  Edw.  I.:  People 
V.  Van  Rensselaer,  9  N.  Y.  334.  But,  with  the  exception  of  the 
tenure  arising  upon  royal  grants,  and  such  as  might  be  created 
by  the  king's  immediate  grantees  under  express  license  from 
the  crown,  I  am  of  opinion  that  the  law  forbidding  the  creating 
of  new  tenants  by  means  of  subinfeudation  was  always  the  law 
of  the  colony,  and  that  it  was  the  law  of  this  state,  as  well 
before  as  after  the  passage  of  our  act  concerning  tenures  in 
1787.  A  contrary  theory  would  lead  to  the  most  absurd  con- 
clusions. We  should  have  to  hold  that  the  feudal  system, 
during  the  whole  colonial  period,  and  for  the  first  ten  years  of 
the  state  government,  existed  here  in  a  condition  of  vigor  which 
had  been  unknown  in  England  for  more  than  three  centuries 
before  the  first  settlement  of  this  country.  We  should  be 
obliged  to  resolve  questions  arising  upon  early  conveyances, 
under  which  many  titles  are  still  held,  by  the  law  which  pre- 
vailed in  England  during  the  first  two  centuries  after  the  con- 
quest, before  the  commencement  of  the  year-books,  and  long 
before  Littleton  wrote  his  treatise  upon  tenures. 

The  fact  that  the  statute  we  are  considering  was  re-enacted 
in  this  state  in  1787  has  no  tendency  to  show  that  it  had  not 
the  force  of  law  prior  to  that  time.  Indeed,  the  contrary  in* 
ference  is  nearly  irresistible,  when  it  is  seen  how  it  came  to  be 
re-enacted.  The  compilation  of  statutes  prepared  by  Jones 
and  Varick,  and  enacted  by  the  legislature,  embracing  the 
statute  of  tenures  and  a  great  number  of  other  English  stat- 
utes, was  made  in  pursuance  of  an  act  passed  in  1786.  It  re- 
cited the  constitutional  provision  which  I  have  mentionedi 
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and  that  such  of  the  said  statutes  '^  as  had  been  generally  sup- 
posed to  extend  to  the  late  colony  and  to  this  state,"  were  con* 
tained  in  a  great  number  of  volumes,  and  were  conceived  in  a 
style  and  language  improper  to  appear  in  the  statute-books  of 
this  state.  The  persons  mentioned  were  therefore  authorized 
to  collect  and  reduce  them  into  proper  form,  in  order  that  such 
of  them  as  were  approved  might  be  enacted  into  laws  of  this 
state,  to  the  intent  that  thereafter  none  of  the  statutes  of  Eng- 
land or  Great  Britain  should  be  in  force  here:  1  Jones  &  Var., 
c.  35,  p.  281.  The  statute  of  tenures  was  not,  therefore,  under- 
stood as  introducing  a  new  law,  but  was  the  putting  into  a 
more  suitable  form  certain  enactments  which  it  was  conceived 
had  the  force  of  law  in  the  colony,  and  which  the  constitution 
had  made  a  part  of  the  law  of  the  state.  My  views  upon  this 
question  correspond  with  those  expressed  by  Mr.  Justice  Piatt, 
in  18  Johns.  186.  The  English  crown  lawyers  appear  never 
to  have  doubted  but  that  the  statute  was  the  law  of  the  colo- 
nies. Sir  John  Somers,  attorney-general,  and  afterwards  lord- 
Veeper  of  the  great  seal  in  the  reign  of  William  III.,  and  who 
•s  pronounced  by  Macaulay  to  have  been,  in  some  respects, 
the  greatest  man  of  his  age,  together  with  the  solicitor-general, 
Trevor,  gave  a  written  opinion  to  the  king  in  council,  that  all 
the  lands  in  Virginia  were  held  immediately  of  the  crown, 
and  that  the  escheats  and  tenure  accrued  to  him,  and  not  to 
the  grantors  of  the  lands.  The  like  opinion  was  given  by  Sir 
Edward  Northey,  attorney-general  to  Queen  Anne  in  1705,  in 
respect  to  lands  in  New  Jersey.  He  said  that  the  grantees 
of  the  proprietors  to  whom  the  duke  of  York  had  assigned  his 
patent  held  of  the  queen,  and  not  of  these  proprietors;  and  in 
another  opinion  by  the  same  law  officer  respecting  quitrrents 
in  the  colony  of  New  York,  he  states  that  no  tenure  arose  upon 
grants  by  the  duke  of  York  before  he  came  to  the  crown,  he 
being  a  subject;  but  that  where  the  grant  was  by  the  crown 
there  was  a  tenure,  ^'  the  crown  not  being  within  the  statute 
otqma  emptores  terrarum:^^  Chalmer's  Colonial  Opinions,  142, 
144,  149. 

These  opinions  assume  that  the  statute  prevailed  here  to  the 
same  extent  as  in  England,  and  subject  to  the  same  exception 
in  favor  of  royal  grants,  upon  which  a  tenure  always  arises. 
Judge  Ruggles,  in  giving  the  opinion  of  the  court  in  De  Peyster 
V.  Michael,  6  N.  Y.  467  [57  Am.  Dec.  470],  was  led  to  doubt 
whether  the  statute  was  ever  in  force  in  the  colonies,  from 
finding  that  several  patents  issued  by  the  colonial  governors 
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purported  to  create  manors,  and  to  authorize  the  patentees  io 
grant  lands  to  be  holden  of  the  patentees.  But  if  the  king 
could,  notwithstanding  the  statute,  license  his  immediate  ten- 
ants to  create  seigniories,  as  was  attempted  to  be  shown  by  one 
of  the  opinions  in  People  v.  Van  Rensselaer,  9  N.  Y.  334,  and  as  I 
am  satisfied  is  the  case,  these  instruments  are  quite  consistent 
with  the  idea  that  the  statute  was  in  force  in  the  colony  of  New 
York.  Assuming  this  to  have  been  so,  our  own  law  in  the  par- 
ticular under  consideration  is,  and  has  at  all  times  since  the 
organization  of  political  society  here  been,  the  same  as  the  law 
of  England. 

We  are  then  to  ascertain  the  effect  of  a  conveyance  in  fee 
reserving  rent,  upon  the  assumption  that  the  statute  of  quia 
emptores  applies  to  such  transactions.  In  the  first  place,  no 
reversion,  in  the  sense  of  the  law  of  tenures,  is  created  in  &.vor 
of  the  grantor;  and  as  the  right  to  distrain  is  incident  to  the 
reversion,  and  without  one  it  cannot  exist  of  common  right, 
the  relation  created  by  this  conveyance  did  not  itself  authorize 
a  distress.  The  fiction  of  fealty  did  not  exist.  The  rent  in 
terms  reserved  was  not  a  rent-service:  Lit.,  sees.  214,  215.  It 
was,  however,  a  valid  rent-charge.  According  to  the  language 
of  Littleton,  "  if  a  man  by  deed  indented  at  this  day  maketh 
a  feoffment  in  fee,  and  by  the  same  indenture  reserveth  to  him 
and  to  his  heirs  a  ceiiain  rent,  and  that  if  the  rent  be  behind 
it  shall  be  lawful  for  him  and  his  heirs  to  distrain,  etc.,  such 
a  rent  is  a  rent-charge,  because  such  lands  or  tenements  are 
charged  with  such  distress  by  force  of  the  writing  only,  and 
not  of  common  right: "  Id.,  sees.  217,  218.  Arid  the  law  is  the 
same  where  the  conveyance  is  by  deed  of  bargain  and  sale  un- 
der the  statute  of  uses:  Co.  Lit.  143  b.  Mr.  Hargrave,  in  hia 
note  to  this  part  of  the  commentaries,  expresses  the  opinion 
that  a  proper  fee  farm  rent  cannot  be  reserved  upon  a  convey- 
ance in  fee  since  the  statute  of  quia  emptores;  but  he  concedes 
that  where  a  conveyance  in  fee  contains  a  power  to  distrain 
and  to  re-enter,  the  rent  would  be  good  as  a  rent-charge:  Note 

285  to  Co.  Lit.  143  b.  Blackstone  says  that  upon  such  a  con- 
veyance the  land  is  liable  to  distress,  not  of  common  right,  but 
by  virtue  of  the  clause  in  the  deed:  2  Bla.  Com.  42.  The  case 
of  Pluck  V.  DiggeSj  2  Dow.  &  CI.  180,  much  relied  on  by  the 
defendant,  concedes  that  rent  reserved  upon  a  conveyance  of 
the  grantor's  whole  estate  may  be  distrained  for  by  virtue  of 
a  clause  of  distress.  That  case  turned  wholly  upon  a  question 
of  pleading.    Tlie  house  of  lords  held  that  the  Irish  statute. 
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corresponding  to  the  11  Geo.  II.,  c.  19,  sec.  22,  allowing  a  gen- 
eral  avowry,  did  not  extend  to  a  rent-charge,  but  was  limited 
to  cases  of  rent-service,  and  that  the  defendant  ought  in  that 
case  to  have  set  out  his  title.  It  was  for  this  reason  that  the 
judgment  in  his  favor  wa8  reversed.  Lord  Wynford  said:  "It 
is  a  dreadful  thing  to  be  obliged,  for  a  defect  in  form,  to  give  a 
judgment  contrary  to  the  real  merits  of  the  case." 

These  authorities  establish  the  position  that  upon  the  con- 
veyance under  consideration  a  valid  rent  was  reserved,  avail- 
able to  the  grantor  by  means  of  the  clause  of  distress.  This 
rent,  though  not  strictly  an  estate  in  the  land,  Payn  v.  Beal,  4 
Denio,  405,  is  nevertheless  a  hereditament,  and  in  the  absence 
of  a  valid  alienation  by  the  person  in  whose  favor  it  is  re- 
served, it  descends  to  his  heirs.  Its  nature,  in  respect  to  the 
law  of  descents,  is  explained  by  Lord  Coke,  who  at  the  same 
time  points  out  the  distinction  between  such  a  rent  as  we  are 
considering  and  a  rentpservice  reserved  upon  a  feoffment  which 
created  a  tenure.  He  says  that  if  a  man  "seised  of  a  manor, 
as  heir  on  the  part  of  his  mother,  before  the  statute  of  quia 
emptores,  had  made  a  feoffment  in  fee  of  parcel,  to  hold  of  him 
by  rent  and  service,  albeit  they  [the  services]  are  newly  cre- 
ated, yet  for  that  they  are  parcel  of  the  manor,  they  shall, 
with  the  rest  of  the  manor,  descend  to  the  heir  on  the  part  of 

the  mother If  a  man  so  seised,  that  is,  by  inheritance 

from  his  mother,  maketh  [now]  a  feoffment  in  fee,  reserving  a 
rent  to  him  and  his  heirs,  this  rent  shall  go  to  him  and  his 
heirs,  this  rent  shall  go  to  the  heirs  on  the  part  of  the  father:" 
Co.  Lit.  12  b.  The  reason  is  given  in  a  case  in  Hobart,  thus: 
*^If  ux>on  a  feoffment  of  lands  which  I  have  on  the  part  of  the 
mother,  or  in  borough-English  [where  the  youngest  son  is  the 
heir],  I  reserve  a  rent  to  me  and  to  my  heirs,  it  shall  go  to  my 
heirs  at  common  law,  for  it  is  not  within  the  custom,  but  it  is 
a  new  thing  divided  from  the  land  itself:  Counden  v.  Clerkey 
cited  Id.  31  b;  S.  C,  1  Eq.  Cas.  Abr.  213.  The  distinction  is 
this:  A  rentHservice,  such  as  arose  upon  an  alienation  of  a  fee 
at  conrimon  law,  was  incident  to  the  reversion,  and  therefore  a 
part  of  the  estate  remaining  in  the  feoffer;  and  upon  his  death 
it  passed  in  the  same  channel  of  descent  as  the  estate  would 
have  done  if  there  had  been  no  alienation. 

But  where  there  is  no  reversion,  as  in  the  case  of  a  convey- 
ance in  fee  since  the  statute,  the  rent  reserved  is  an  inheritable 
Mtate  newly  created,  and  descends,  according  to  the  general 
law  of  inheritance,  to  the  heirs  of  the  person  dying  seised, 
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mthout  regard  to  the  heritable  quality  of  the  estate,  the  con- 
veyance of  which  formed  the  consideration  of  the  rent.     Pres- 
ton states  the  principle  thus:  ^' A  rent  incident  to  the  reversion 
will  descend  with  the  reversion  as  a  part  thereof;  but  a  rent 
reserved  on  a  grant  in  fee,  or  limited  by  way  of  use  in  a  con- 
veyance to  uses,  will  be  descendible  as  a  new  purchase  finom 
the  person  to  whom  it  is  reserved  or  limited:"  3  Essay  on  Ab- 
stracts of  Title,  54.    Further  on  he  says  that  in  such  cases 
"the  instrument  amounts  to:  1.  A  grant  of  the  land  from  the 
owner  of  the  same;  and  2.  A  grant  of  the  rent  on  the  part  of 
the  grantee:"  Id.  55.    To  the  same  purpose,  see  3  Cru.  313, 
N.  Y.  ed.  of  1834.    The  descendible  quality  of  these  rents  was 
early  established  in  this  state  in  the  case  of  Van  Rensselaer 
V.  Platnevy  2  Johns.  Cas.  17,  decided  in  the  year  1800.    The 
action  was  for  nine  years'  rent  to  May  1,  1783,  reserved  upon 
a  grant  in  fee  by  the  plaintiffs'  testator  to  the  testator  of  the 
defendants,  executed  in  1774;  and  it  appeared  that  the  testator 
of  the  plaintiffs  died  on  the  twenty-second  of  February,  1783, 
seven  days  before  the  last  year's  rent  sued  for  became  payable. 
The  plaintiffs,  however,  recovered  the  rent  for  the  whole  period; 
and  the  defendants  moved  in  arrest  of  judgment,  on  the  ground 
that  the  recovery  embraced  one  year's  rent  which  did  not  be- 
long to  them  as  executors,  and  the  judgment  was  arrested  for 
that  reason.     Kent,  J.,  said  it  was  clear  that  the  executor  could 
only  go  for  rent  due  and  payable  at  the  testator's  death,  "where 
the  rent,  as  in  the  present  case,  goes,  on  the  testator's  death,  to 
his  heirs."    There  can  be  no  pretense  that  the  court  considered 
the  rent  to  be  a  rent-service,  on  the  motion  that  the  statute  of 
quia  emptorea  had  not  been  enacted  in  this  state  when  the  deed 
was  executed;  for  in  the  next  case  in  the  book,  which  was  an 
action  for  subsequent  rent  on  the  same  conveyance,  and  was 
decided  at  the  same  time,  it  was  expressly  declared  to  be  "a 
fee  farm  rent,  or  rent-charge."    If  the  annual  payments  pro- 
vided for  in  these  conveyances  were  merely  sums  in  gross 
secured  by  personal  covenants,  the  action  woxdd  have  been 
rightly  brought  by  the  executors  for  the  last  year's  rent,  though 
it  fell  due  after  the  testator's  death.     The  contract,  upon  that 
theory,  would  have  been  of  the  same  character  as  a  bond  for 
the  payment  of  moneys  by  annual  installments  in  perpetuity, 
in  which  case,  if  we  can  conceive  of  such  a  security,  the  per- 
sonal  representatives  of  the  obligees  would  have  been  the 
proper  parties  to  bring  the  action,  whether  the  pajonents 
•ought  to  be  recovered  matured  before  or  after  the  testator's 
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deatL  It  was  only  npon  the  aaeuxnption  that  the  right  to  tho 
rent  reserved  was  a  heritable  estate,  which,  so  Ceur  as  it  had  ooC 
beoome  payable  at  his  death,  descended  to  the  heirs  of  the 
grantor,  that  the  judgment  can  be  sustained.  The  case  was 
argned  by  eminent  counsel — ^the  late  Ambrose  Spencer  and 
James  Emmot — ^and  appears  to  have  received  full  consider- 
ation; three  of  the  judges  delivering  opinions.  It  may  ther^ 
fore  be  considered  an  authoritative  precedent  Sor  the  doctrine 
that  rents  of  the  character  of  these  we  are  ooDsidering  axe 
heritable  estates,  descending  to  the  heirs  of  those  in  whose 
&vor  they  are  reserved. 

But  the  plaintiff  in  this  case  sues  as  devisee  of  the  grantor, 
and  must  establish  the  position  that  he  is  entitled,  la  that 
character,  to  sue  upon  the  covenant.  In  England,  it  is  per- 
haps a  debatable  question  at  this  day  whether  the  assignee  of 
the  grantor  can  maintain  the  action.  In  Brewster  v.  KidgiU^ 
12  Mod.  166,  Holt,  C.  J.,  said  he  made  no  doubt  but  that  the 
assignee  of  the  rent  should  have  covenant  against  the  grantor, 
*'  because,"  he  said,  "  it  is  a  covenant  annexed  to  the  thing 
granted."  It  was  the  case  of  a  rent-charge  in  fee,  granted  by 
the  owner  of  the  lands  out  of  which  it  issued,  with  a  covenant 
to  pay  it.  In  MUnea  "^/Branchy  5  Mau.  &  Sel.  411,  Lord  El« 
lenborough,  C.  J.,  stated  that  he  was  inclined  to  think  that  the 
language  of  Lord  Holt  in  this  respect  was  extrajudicial;  and 
putting  aside  that  dictum,  he  said  he  did  not  find  any  an* 
thority  to  warrant  the  position  that  such  a  covenant  ran  with 
the  rent.  There  are  several  other  English  cases  bearing  more 
or  less  directly  upon  the  question,  which  it  is  unnecessary  par* 
ticularly  to  notice,  since  they  have  all  been  examined  by  Sir 
Edward  Sugden  in  a  late  edition  of  his  treatise  on  the  law  of 
vendors  and  purchasers.  His  conclusion  is,  that  there  appears 
to  be  no  foundation  for  shaking  Lord  Holt's  opinion.  The 
rent-charge,  he  says,  is  an  incorporeal  hereditament,  and  issues 
out  of  the  land,  and  the  land  is  bound  by  it  The  covenant, 
therefore,  he  adds,  may  well  run  with  the  rent  in  the  hands  of 
an  assignee.  The  nature  of  the  subject,  which  savors  of  the 
realty,  altogether  distinguishes  the  case  from  a  matter  merely 
personal:  2  Sugden  on  Vendors,  W.  Brookfield  ed.  of  1843,  p. 
482.  The  great  learning  of  the  author  (afterwards,  as  Lord 
St.  Leonards,  lord  chancellor  of  England)  would  incline  me 
to  adopt  his  conclusion,  were  it  not  that  we  have  a  precedent 
the  other  way  in  this  state.  In  Van  Rensselaer  v.  Plainer^  2 
Johns.  Cas.  26«  to  which  I  have  already  briefly  alluded,  the 
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plaintiffB  made  title  to  the  rent  under  the  will  of  the  grantor 
of  the  land,  and  the  defendants  were  the  executors  of  the 
grantee,  the  grantor  of  the  rent-charge.  It  was  held,  Lansing, 
C.  J.,  giving  the  opinion,  that  the  action  could  not  be  sus- 
tained. The  statute  82  Hen.  VIII.,  c.  34,  which  had  been  re* 
enacted  in  this  state,  it  was  said  did  not  apply,  as  it  was 
limited,  as  appeared  by  the  preamble,  to  cases  of  grants  for 
life  or  years  where  there  was  a  reversion;  and  moreover,  by  the 
common  law,  such  covenants  did  not  pass  to  the  assignee  of 
the  covenantee. 

It  was  intimated  that  the  difficulty  might  not  have  existed 
if  the  action  had  been  against  the  owner  of  the  land  charged 
with  the  rent,  as  the  assignee  of  the  original  grantee,  instead 
of  his  executors;  for,  as  it  was  suggested,  the  common  ligament 
— the  estate  charged — ^would  have  united  them  in  interest  as 
privies.  But  I  do  not  see  that  this  would  have  helped  the 
plaintiffs.  The  defendants,  as  executors  of  Platner,  the  cove- 
nantor, were  liable  to  an  action  upon  his  express  covenant  at 
the  suit  of  any  one  entitled  to  prosecute  upon  it,  and  if  the 
plaintiffs,  the  devisees,  were  entitled  to  avail  themselves  of  the 
covenant,  they  could  do  so,  as  ft  seems  to  me,  against  any 
party  chargeable  upon  it,  whether  the  covenantor  himself,  his 
personal  representatives,  or  those  who  represented  him  as 
privies.  The  question  was  not  whether  the  defendants  were 
liable  to  be  sued  on  the  express  covenant,  for  they  clearly  were 
whether  it  ran  with  the  land  or  not.  But  the  doubt  was 
whether  the  plaintiffs  so  represented  the  original  covenantee 
as  to  be  able  to  sue  on  the  contract  made  to  him;  and  this  de- 
pended on  the  question  whether  the  covenant  ran  with  the 
rent;  and  it  was  held  that  it  did  not.  It  was  probably  in  con- 
sequence of  this  decision  that  the  act  of  1805  was  passed;  and 
assuming  that  this  case  was  correctly  decided,  the  present 
question  must  turn  upon  the  effect  of  that  statute.  It  seems 
to  have  been  considered  that  at  common  law  the  assignee  of  a 
reversion  expectant  upon  an  estate  for  life  or  years  could  not 
maintain  an  action  upon  the  covenants  of  his  lessee,  though 
such  covenants  ran  with  his  estate.  It  is  so  expressly  recited 
in  the  preamble  to  the  statute  32  Hen,  VII.,  already  men- 
tioned, though  it  was  not  universally  true:  Vyvyan  v.  Arthur ^ 
1  Bam.  &  Cress.  410;  2  Sugden  on  Vendors,  468.  During  the 
reign  of  that  sovereign,  the  charters  and  estates  of  the  monas- 
teries, chantries,  and  other  religious  houses  were,  by  the  co* 
ercion  of  the  government,  surrendered  to  the  king,  or  came  to 
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his  hands  by  force  of  the  statates  made  for  the  suppreesion  of 
iheee  estabUshments;  and  fhe  lands  were,  for  the  most  part, 
granted  by  him  to  individnal  subjects.  The  estates  being  oat 
on  terms  for  life  or  years,  there  was,  npon  the  assumption  of 
ihe  preamble,  no  person  in  existence  by  whom  an  action  could 
be  maintained  on  the  covenants  in  the  lease. 

After  the  recital  of  this  matter,  the  statute  proceeds  to  give 
an  action  upon  the  covenants,  not  only  to  the  patentees  of  the 
king  of  the  estates  of  the  religious  houses  and  their  heirs  and 
assigns,  but  to  all  others  being  grantees  or  assignees  of  "any 
other  person  or  persons  than  the  king's  highness,"  and  their 
heirs  and  assigns.  A  second  section  gave  the  like  remedies 
by  the  grantees  and  their  assigns  against  the  assignees  of  the 
grantors:  2  Stat  at  Large,  294.  Although  the  statute  was 
made  to  meet  a  special  occasion  which  mainly  interested  the 
purchasers  of  the  confiscated  property  of  the  church,  the 
language  which  extended  its  operation  to  other  grantees  of 
reversions  introduced  a  valuable  amendment  into  the  law  of 
property.  When  the  commissioners  under  our  act  of  1786 
came  to  report  as  to  the  English  statutes  suitable  to  be  re-en- 
acted, the  act  respecting  the  grantees  of  reversions  was  selected 
for  that  purpose,  and  was  re-enacted  in  1788,  with  certain 
changes  of  language — dropping  out  the  reference  to  the  reli- 
gious houses,  and  substituting  the  people  of  this  state  for  the 
crown  of  England — ^but  retaining  the  words  which  adapted  it 
to  the  case  of  the  grantees  of  private  persons:  2  Jones  &  Var. 
184.  It  stood  in  this  form  when  the  conveyance  to  Dietz  was 
executed  in  1796,  and  had  not  then,  as  I  conceive,  any  opera- 
tion upon  covenants  in  conveyances  in  fee.  The  opinion  of 
Sir  Edward  Sugden,  that  such  covenants  as  last  mentioned 
ran  with  the  rent^was  not  based  upon  the  32  Hen.  VIII. 
which  was  admitted  to  be  inapplicable,  but  upon  what  was 
considered  the  true  theory  and  legal  effect  of  such  covenants. 

But  while  Van  Rensselaer,  the  grantor  in  the  indenture  under 
consideration,  remained  the  owner  of  the  rents  reserved,  and 
no  assignee  of  those  rents  had  intervened,  the  act  of  1805  was 
enacted,  by  which  it  was  declared  that  all  the  provisions  of 
the  act  concerning  grantees  of  reversions,  passed  in  1788,  and 
the  remedies  thereby  given,  should  be  construed  to  extend  as 
well  to  leases  in  fee  reserving  rents  as  to  leases  for  life  or  years 
(chapter  98).  In  the  subsequent  revision  of  the  statutes,  this 
amendment  has  been  added  as  an  additional  section  to  the 
substance  of  the  act  of  1788:  1  R.  L.  364,  sec.  8;  1  R.  8.  748» 
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sec.  25.  As  the  revised  statates  of  1830  contained  the  enactr 
ment  in  force  when  this  grantor  died,  it  will  be  useful  to  give 
the  precise  language  of  the  twenty-third  section  of  the  title 
referred  to.  It  is  as  follows:  "The  grantees  of  any  demised 
lands,  tenements,  rents,  or  other  hereditaments,  or  of  the  rever- 
sion thereof,  the  assignees  of  the  lessor  of  any  demise,  and  the 
heirs  and  personal  representatives  of  the  lessor,  grantee,  or 
assignee,  shall  have  the  same  remedies  by  entry,  action,  dis- 
tress, or  otherwise,  for  the  non-performance  of  any  agreement 
contained  in  the  lease  so  assigned,  or  for  the  recovery  of  any 
rent,  or  for  the  doing  of  any  waste  or  other  cause  of  forfeiture 
as  their  grantor  or  lessor  had,  or  might  have  had,  if  such 
reversion  had  remained  in  such  lessor  or  grantor: "  1  R.  S.  747. 
This  provision  is,  as  I  have  stated,  by  force  of  the  twenty- 
fifth  section,  to  extend  as  well  to  grants  or  leases  in  fee  reserv- 
ing rents  as  to  leases  for  life  or  for  years.  Thus  it  appears  that 
the  grantees  of  demised  lands,  and  the  grantees  of  rents,  and 
the  grantees  of  the  reversion  of  demised  lands,  are  to  have  the 
same  remedies  which  the  grantors  or  lessors  would  have  been 
entitled  to  if  no  change  in  their  title  had  taken  place,  and  that 
grants  in  fee  with  a  reservation  of  rent  are  to  be  considered 
as  within  the  provision.  Reading  the  language  in  connection, 
the  enactment  in  terms  is,  that  the  grantee  of  rents  reserved 
upon  grants  in  fee  shall  have  the  same  remedy  which  his 
grantor  had.  Applying  the  statute  to  this  case,  the  provision 
is  that  the  plaintiff  shall  be  entitled  to  the  same  remedy  which 
Stephen  Van  Rensselaer,  the  patroon,  would  have  had  if  he 
were  alive  and  were  now  suing.  It  is  added,  "if  such  rever- 
sion had  remained  in  such  grantor;"  and  it  is  argued  that  aa 
Mr.  Van  Rensselaer  never  had  a  reversion,  the  provision  does 
not  apply.  But  it  applies  in  express  terms  to  reservations  of 
rents  upon  conveyances  in  fee,  and  in  such  cases  I  concede  that 
there  can  be  no  reversion;  and  it  applies  equally  to  rents  upon 
leases  for  life  and  for  years,  where  there  is  a  proper  reversion. 
Now,  the  qualification  which  alludes  to  the  reversion  may  well 
be  taken  distributively,  and  be  confined  to  the  cases  within  the 
provision  where  a  reversion  existed,  reddendo  dngula  singulis. 
It  should  be  applied,  in  furtherance  of  the  intention,  to  the 
subject-matter  to  which  it  appears  by  the  context  most  prop- 
erly to  relate:  2  Dwarris  on  Statutes,  617.  But  independently 
of  this  answer,  the  legislature  had  the  right  to  consider  the 
interest  of  a  grantor  in  fee  reserving  rent  as  a  reversion  pro  hoc 
viccy  if  it  thought  proper  to  do  so;  though  by  the  general  rules 


April,  1859.]        Van  Rensselaer  v.  Hats.  291 

of  law  it  would  not  be  called  by  that  name.  The  intent  to 
embrace  within  the  purview  of  the  enactment  a  rent  re8erve<{ 
upon  a  grant  in  fee  is  plain  and  certain;  and  effect  must  be 
given  to  that  intent,  though  some  of  the  language  should  seem 
to  be  incongruous. 

Two  positions  were  taken  at  the  bar  to  avoid  the  effect  of 
this  statute  upon  the  case.  In  the  first  place,  it  was  assumed 
that  before  the  passage  of  our  statute  of  tenures,  a  reversion 
did  arise  upon  a  grant  of  lands  in  fee,  and  that  the  act  of  1805 
should  be  understood  as  limited  to  conveyances  executed  prior 
to  1787,  and  as  having,  therefore,  no  effect  upon  the  present 
case.  It  was  in  part  to  furnish  an  answer  to  that  suggestion 
that  I  have  taken  pains  to  show  that  there  was  never  a  period 
in  this  state  when  conveyances  between  individuals  created  a 
tenure,  except  in  the  special  cases  of  a  grant  from  the  crown 
of  a  power  to  erect  a  manor.  But  without  reference  to  that 
principle,  I  am  unable  to  find  anything  in  the  statute  which 
countenances  the  distinction  contended  for.  The  act  of  1805, 
which  first  brought  grants  in  fee  reserving  rents  within  the 
remedies  of  32  Hen.  VIII.,  c.  34,  recited,  as  the  motive  for  the 
enactment,  that  such  grants  had  long  been  in  use  in  this  state. 
The  argument  supposes  that  it  was  intended  to  give  effect  to 
each  only  as  had  been  executed  in  colonial  times  and  during 
the  first  eleven  years  of  the  state  government.  If  such  w^ere 
the  intention,  it  is  inconceivable  that  some  idea  of  the  kind  was 
not  expressed.  The  language  used  certainly  conveys  the  un- 
derstanding that  such  transactions  had  been  in  use  up  to  the 
time  when  the  legislature  was  speaking.  I  am  of  opinion  that 
the  legislature  considered  such  conveyances  lawful  contracts, 
and  intended  to  render  them  effectual  in  the  hands  of  those  to 
whom  they  should  be  transferred  equally  as  when  they  be- 
longed to  the  original  parties  to  whom  the  rents  were  reserved, 
without  regard  to  the  time  when  the  grants*were  made. 

The  other  answer  given  to  the  statute  is,  that  these  grants 
in  fee  were  within  the  protection  of  the  provision  of  the  con- 
stitution of  the  United  States  which  forbids  the  state  govern- 
ments to  pass  any  law  impairing  the  obligation  of  contracts. 
But  this  statute  has  no  such  effect.  The  parties  bound  to  pay 
these  rents  were  liable,  independently  of  the  statute,  to  an  ac- 
tion at  the  suit  of  the  grantor  of  the  conveyances,  and  of  his 
heirs  in  perpetuity.  Upon  the  failure  of  heirs,  the  state  would 
take  them  as  an  escheat.  If  it  be  admitted  that  they  were  not 
tBsignable  bejore  the  statute,  so  as  to  give  the  assignee  an  ao- 
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tion  in  his  own  name,  they  were,  like  other  choses  in  action 
arising  upon  contract,  assignable  in  equity;  and  if  the  statute 
had  not  been  passed,  the  assignee  could  have  prosecuted  in  the 
name  of  the  grantor  or  his  heirs  for  the  benefit  of  the  equitable 
owner.  In  making  them  assignable  at  law  and  giving  the 
assignee  an  action  in  his  own  name,  the  legislature  acted  only 
upon  the  remedy,  which  all  the  cases  agree  it  was  competent 
for  it  to  do.  The  same  thing  in  effect  was  done  by  the  code  of 
procedure  in  abolishing  the  distinction  between  legal  and 
equitable  remedies,  and  requiring  all  actions  to  be  brought  in 
the  name  of  the  real  party  in  interest  (sections  69,  111). 

There  are  several  precedents  of  actions  of  covenant  to  recover 
rents  of  the  kind  in  question,  by  parties  claiming  by  devise  or 
assignment  from  the  party  in  whose  favor  the  rent  was  reserved. 
Watts  V.  Coffin^  11  Johns.  495  (1814),  was  an  action  for  rent 
reserved  upon  a  conveyance  of  land  in  fee,  brought  by  the 
assignee  of  the  grantor,  by  virtue  of  several  mesne  conveyances, 
against  the  assignee  of  the  grantee,  and  a  verdict,  subject  to 
the  opinion  of  the  court,  was  sustained.  Van  Rensselaer  v. 
Bradley,  3  Denio,  135  [45  Am.  Dec.  451]  (1846),  was  a  like 
action  for  rent  on  the  covenants  in  a  similar  conveyance  by  the 
devisee  of  the  grantor  against  an  assignee  of  the  grantee,  and 
the  plaintiff  prevailed.  Van  Rensselaer  v.  Jones,  5  Id.  449 
(1848),  was  another  case  of  precisely  the  same  character,  where 
ihe  plaintiff  had  judgment. 

Ejectment  is  a  remedy  given  by  statute  for  the  recovery  of 
rent:  Stat.  4  Geo.  II.,  c.  28,  sec.  2;  2  Jones  &  Var.,  Laws  of 
N.  Y.,  238,  sec.  23;  1  K.  &  R,  134,  sec.  23;  1  R.  L.  1813,  440, 
sec.  23;  2  R.  S.  505,  sec.  80.  The  statutes  prescribe  that  it 
may  be  brought  in  cases  between  landlord  and  tenant,  where 
there  is  rent  in  arrear  for  which  no  distress  can  be  found,  and 
the  landlord  has  a  subsisting  right  to  re-enter.  When  we  con- 
sider that,  at  common  law,*  conditions  subsequent  could  only 
be  reserved  for  the  benefit  of  the  grantor  and  his  heirs,  and 
that  a  stranger  could  not  take  advantage  of  a  breach  of  them 
<4  Kent's  Com.  127;  Lit.,  sec.  347,  and  Coke's  Com.  thereon; 
Nicoll  V.  New  York  &  Erie  R.  R.  Co,,  12  N.  Y.  121),  and  that 
the  only  change  which  this  principle  has  undergone  was  that 
wrought  by  the  act  of  1805  and  its  subsequent  re-enactment, 
the  cases  in  which  the  devisee  or  grantee  of  one  who  has  con- 
veyed in  fee,  reserving  rent  with  a  clause  of  re-entry,  has  sus- 
tained ejectment  for  non-payment  of  that  rent,  are  in  point  to 
show  the  construction  which  has  been  given  to  that  act  upon 
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the  point  under  consideration.  Such  cases  have  frequently 
occurred  in  this  state,  and  many  have  been  reported.  In  the 
following  cases,  the  action  was  prosecuted  by  the  devisee  or 
grantee  of  the  original  grantor.  It  could  only  be  sustained  by 
virtue  of  the  statute,  and  yet  no  objection  to  the  plaintiff's 
title  was  made.  In  two  of  the  cases  the  plaintiff  prevailed, 
and  in  the  others  he  was  defeated  upon  grounds  not  material 
here:  Jackson  v.  CoUinSj  11  Johns.  1  (1814);  Van  Rensselaer  v. 
Jeweti^  5  DeniO)  121  [51  Am.  Dec.  275];  Van  Rensselaer  v. 
Hayes,  Id.  477;  Van  Rensselaer  v.  Snyder,  13  N.  Y.  299,  in  the 
court  of  appeals. 

We  have  come  to  the  conclusion  that  the  covenant  of  Dieti 
was  one  upon  which  the  plaintiff,  as  the  devisee  of  Van  Rens- 
selaer, has  a  right  to  sue  any  one  upon  whom  that  covenant 
was  binding.  We  do  not  determine  whether  this  would  or 
would  not  have  been  so  at  the  common  law,  but  we  place  the 
decision  upon  the  effect  of  the  act  of  1805,  which,  in  our  opin* 
ion,  precisely  meets  the  case. 

The  remaining  question  is,  whether  the  present  defendant  is 
liable  on  that  covenant;  and  here  again  there  has  been  some 
controversy  in  the  English  courts.  In  the  case  of  Brewster  v. 
KidgiUj  before  referred  to.  Lord  Holt  is  supxx>sed  to  have  ex* 
pressed  the  opinion  that  the  defendant,  who  was  terre-tenant  of 
land  incumbered  by  a  rent-charge  in  fee,  was  not  liable  at  law 
on  the  covenant,  but  only  in  equity:  Brewster  v.  KidgiU,  5  Mod. 
374;  S.  C,  12  Id.  166;  1  Salk.  198;  2  Id.  615;  3  Id.  340;  Ld. 
Raym.  317;  Garth.  438;  Comb.  424, 466;  Holt,  175, 669.  This 
case,  though  reported  in  a  great  many  books,  and  often  made 
the  subject  of  reference  and  comment,  does  not  appear  to  have 
been  correctly  understood.  The  owner  of  the  land  had  granted 
a  rent-charge  in  fee,  and  there  was  an  indorsement  on  the  back 
of  the  deed  that  the  rent  was  to  be  paid  without  any  abate- 
ment for  taxes;  and  the  covenant  to  pay  the  rent  without  de- 
duction was  confirmed  by  another  deed  executed  by  the  grantor 
to  the  grantee  several  years  afterwards.  The  defendant  was  in 
possession  of  the  land  under  the  grantor  of  the  rent,  but  it 
did  not  appear  in  what  character.  Afterwards,  a  parliament- 
ary tax  of  four  shillings  on  a  pound  was  levied  upon  the  land, 
and  the  act  declared  that  tenants  might  stop  the  tax  out  of 
their  rent;  but  there  was  a  proviso  that  nothing  contained  in 
it  should  make  void  any  agreements  between  landlord  and 
tenant.  The  action  was  brought  to  determine  whether  the  de- 
fendant could  deduct  the  tax  from  the  rent.    It  was  in  form 
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an  action  upon  a  wager,  the  defendant  affinning  that  he  had 
a  right  to  make  the  deduction.  The  determination,  according 
to  nearly  all  the  reports,  was  that  the  plaintiff  was  entitled  to 
the;  whole  rent  without  deduction.  So  far  the  case  has  no  ap- 
plication to  the  point  now  under  consideration. 

But  a  question  as  to  the  liability  of  the  defendant,  assuming 
him  to  have  been  the  assignee  of  the  land,  was  then  started  by 
Chief  Justice  Holt;  and  from  what  he  is  reported  to  have  said, 
his  authority  has  been  often  cited  for  the  doctrine  that  a  cov- 
enant for  the  payment  of  such  a  rent  does  not  run  with  the 
land  so  as  to  bind  the  assignee.  Some  of  the  reports  of  the 
case  warrant  that  inference;  but  the  books  in  which  it  is  more 
carefully  reported  show  that  his  distinction  was  between  a  pro- 
vision for  a  deduction  for  taxes,  which  was  parcel  of  the  grant 
of  the  rent,  and  a  separate  covenant  providing  for  such  a  de- 
duction. The  latter,  which  he  considered  the  case  before  him 
to  be,  he  held  to  be  personal,  and  that  it  did  not  affect  the 
assignee  of  the  land.  Thus,  according  to  the  report  in  12 
Modem,  he  said  there  was  another  point  on  which  he  had  not 
consulted  his  brethren,  which  was,  whether  the  defendant  was 
chargeable  on  the  covenant.  ^^  If  this  rent  was  so  granted  to 
be  paid,"  he  said, "  it  would  be  another  matter;  but  here  is 
only  a  covenant,  and  no  words  amounting  to  a  grant,  and 
therefore,  there  can  be  no  relief  in  this  case  against  the  terre- 
tenant  but  in  equity."  The  reporter  adds:  "But  the  other 
three  judges  thought  this  covenant  might  charge  the  land, 
being  in  the  nature  of  a  grant,  or  at  least  a  declaration  going 
along  with  the  grant,  showing  in  what  manner  the  thing 
granted  should  be  taken,  and  reckoned  the  indorsement  a  part 
of  the  deed.  And  so  judgment  was  given  for  the  plaintiff." 
This  seems  to  have  been  the  second  time  the  case  was  spoken 
to  by  the  judges.  On  the  first  occasion,  according  to  the  report 
in  5  Modern,  the  distinction  between  the  general  covenant  to 
pay  the  rent  and  the  particular  one  by  which  it  was  agreed  not 
to  claim  a  deduction  for  the  taxes,  is  apparent  from  what  is 
stated  as  the  opinion  of  the  court.  It  is  said  that  the  judges 
*'  were  of  the  opinion  that  the  plaintiff  had  no  remedy  at  law 
upon  this  covenant  [not  to  deduct  the  taxes]  against  the  now 
defendant,  for  he  was  only  a  terre-tenant,  and  could  not  be 
charged  as  assignee,  because  the  covenant  did  not  run  with  the 
land,  neither  was  it  annexed  to  the  thing  granted  [the  rent], 
and  therefore  he  ought  to  bring  an  action  against  the  grantor 
or  his  heirs;  for  this  covenant  does  not  extend  to  anything  or 
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parcel  of  the  demiae,  but  to  taxes  which  had  not  existence  at 
that  time,  and  is  for  that  reason  a  personal  covenant  by  which 
the  heir  may  be  charged  in  respect  to  assets  descended,  and 
not  otherwise.  He  might  have  remedy  in  equity  against  the 
assignee,  but  not  at  law,"  etc. 

The  report  in  1  Lord  Raymond,  on  a  careless  reading,  would 
seem  to  convey  the  idea  that  the  chief  justice  thought  that  an 
action  would  not  lie  against  the  assignee  ypon  the  general 
covenant  to  pay  the  rent;  but  when  he  illustrates  his  idea  by 
an  example,  it  is  plain  that  he  refers  only  to  the  covenant  re- 
specting the  taxes.  He  puts  the  case  of  an  avowry  in  replevin 
to  try  the  legality  of  distress,  a^d  a  plea  in  bar  o^  Hen  arrere, 
and  says  the  avowment  could  not  have  replied  this  covenant 
against  the  terre-tenant,  but  that  he  could  against  the  grantor 
and  his  heirs,  to  prevent  circuity  of  action.  Unless  the  cov- 
enant respecting  taxes  was  the  one  referred  to,  the^  example 
'would  be  absurd.  The  original  grant,  according  to  the  report 
in  Carthew,  contained  a  clause  of  distress;  and  the  grantee 
could  distrain  for  the  rent  granted  without  regard  to  the  own- 
ership of  the  land.  The  meaning  of  Lord  Holt  was  that  the 
covenant  respecting  the  taxes  was  a  personal  arrangement 
between  the  grantor  and  the  grantee,  which  bound  them  and 
their  heirs,  but  did  not  qualify  the  original  covenant  annexed 
to  the  grant  of  the  rent,  and  consequently  did  not  affect  the 
assignee  or  terre-tenant.  As  the  act  of  parliament  allowed 
the  tenant  to  deduct  the  tax  where  there  was  no  agreement  to 
the  contrary  between  the  landlord  and  tenant,  and  as  the  cov- 
enant respecting  taxes  was  personal  betwsen  the  original  par- 
ties, the  terre-tenant,  not  being  affected  by  it,  could  deduct  the 
taxes.  But  even  in  this  distinction  the  chief  justice  was  over- 
ruled by  his  brethren,  who  considered  that  the  particular  cov- 
enant went  "  along  with  the  grant."  The  great  authority  of 
Ijord  Holt  appeared  to  me  to  make  it  necessary  to  explain 
the  real  drift  of  his  opinion,  though  it  was  a  dissenting  one; 
especially  as  he  is  often  quoted  to  sustain  a  doctrine  to  which 
he  has  given  no  countenance:  Piatt  on  Covenants,  65^  475. 

Wilmot,  C.  J.,  in  Bcdly  v.  WelU,  Wilm.  349,  is  rejwrted  to 
have  said  that  he  thought  Lord  Holt's  opinion,  which  he  un- 
derstood in  the  sense  generally  attributed  to  it,  wrong,  and 
that  the  better  opinion  was  that  an  assignee  of  the  land  in 
such  a  case  was  liable.  Roach  v.  Wadhamy  6  East,  289,  was 
covenant  to  recover  the  arrears  of  a  rent-charge  reserved  upon 
a  oonveyance  in  fee  to  uses,  and  the  defendant  was  sought  to 
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be  charged  as  the  assignee  of  the  grantee  of  the  land.  The 
answer  made  to  the  action  was  that  the  defendant  did  not  take 
as  assignee,  but  under  an  appointment  created  by  the  original 
conveyance.  It  was  tacitly  assumed  by  the  counsel  for  the 
defendant,  ^Ir.  Abbott,  afterwards  the  renowned  chief  justice, 
and  by  Lord  EUenborough,  C.  J.,  who  delivered  the  opinion  of 
the  court,  that  if  the  defendant  did  take  as  assignee  he  was 
liable  for  the  rent;  but  the  effort  was  to  show  that  his  title 
arose  upon  the  deed  of  appointment,  and  it  was  so  held  by  the 
court.  That  so  little  is  found  upon  the  question  in  the  Eng- 
lish rexx>rts  is  no  doubt  owing  to  the  consideration  that  such 
reservations  are  infrequent,  and  that  where  they  exist  the  rem- 
edy by  distress  or  re-entry  has  usually  proved  adequate  for  the 
recovery  of  the  rent.  The  question  has  been  examined  by  Sir 
Edward  Sugden  in  bis  treatise  before  referred  to.  He  shows 
that  the  commissioners  appointed  to  report  upon  the  state  of 
the  law  of  real  property  have  treated  the  question  as  a  doubt- 
ful one.  His  own  conclusion  is  that  such  covenants  "ought  to 
be  held  to  run  in  both  directions,  with  the  rent  or  interest 
carved  out  of  or  charged  upon  it  [the  land],  in  the  hands  of 
the  assignee,  so  as  to  enable  him  to  sue  upon  them,  and  with 
the  land  itself  in  the  hands  of  the  assignee  so  as  to  render 
him  liable  to  be  sued  upon  them: "  2  Sugden  on  Vendors,  492. 
There  seems  to  be  no  distinction  favorable  to  the  defendant, 
between  a  perpetual  rent-charge  granted  by  the  owner  of  an 
estate,  and  a  like  rent  reserved  by  a  conveyance  in  fee  by  in- 
denture, where  the  grantee  covenants  for  himself  and  his  as- 
signs to  pay  it.  Littleton  places  them  in  the  same  category, 
witliout  intimating  that  there  is  any  legal  difference  between 
them:  Lit.,  sees.  217,  218.  The  covenants  cannot  be  less  avail- 
able where  the  grantor  of  the  rent  received  the  title  by  the 
same  instrument  by  which  the  rent  is  created,  than  if  he  ac- 
quired it  by  prior  title  from  another  person.  If  there  is  a  dif- 
ference, the  owner  of  the  rent  under  the  former  method  is 
entitled  to  the  greater  favor;  for  the  constructive  notice  derived 
from  the  record  of  the  grant  of  the  rent  would  be  less  likely 
to  come  to  the  actual  knowledge  of  a  subsequent  purchaser  of 
the  land,  than  if  it  were  contained  in  the  chain  of  conveyance 
through  which  such  purchaser  would  be  obliged  to  trace  his 
title,  which  would  be  the  case  if  it  were  reserved  upon  a  con- 
veyance of  the  land.  If  there  is  any  peculiar  significance  in 
the  term  "grant,"  as  some  of  the  judges  in  Brewster  v.  KidgUl^ 
iupra^  seem  to  have  8upx)osed,  it  is  found  in  this  conveyance. 
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The  defendant's  counsel  maintainfl  that  the  burden  of  cove- 
nants like  that  in  question  cannot  be  made  to  run  with  the 
estate  of  the  covenantor  in  the  land,  however  strongly  expressed 
in  the  deed,  except  there  be  a  reversion  in  the  covenantee. 
The  reason  is  not  apparent  upon  any  theory.    We  can  see  a 
plausible  though  artificial  reason  why  the  benefit  of  such  cove- 
nants should  not  pass  to  the  assignee  of  the  covenantee.    The 
latter  having  transferred  his  whole  estate  in  the  land  to  the 
covenantor,  no  reversion  arises;  and  when  he  afterwards  comes 
to  assign  the  benefit  of  the  covenants,  there  is  no  vinculum  be- 
tween him  and  his  assignee  upon  which  a  privity  of  estate  can 
be  predicated.    It  is  difficult  to  say  that  the  transfer  in  such  a 
case  is  anything  more  than  the  assignment  of  a  chose  in  action, 
and  it  may  be,  as  I  have  supposed,  that  it  required  a  statutory 
authority  to  give  eflect  at  law  to  the  transfer.    But  there  is  a 
certain  privity  between  the  grantor  and  grantee  of  the  land. 
It  is  not  the  privity  arising  uxx>n  tenure,  for  there  is  no  fiction 
of  fealty  annexed.    It  is,  however,  the  same  sort  of  privity 
which  enables  the  grantee  of  a  purchaser  to  maintain  an  action 
upon  the  covenants  of  title  given  to  his  vendor;  and  it  is  more- 
over a  privity  of  the  same  nature  with  that  which  obtains  be- 
tween the  grantor  and  grantee  of  terms  for  life  and  years.     It 
is  notorious  that  the  grantee  of  a  term  is  liable.upon  covenants 
which  are  in  their  nature  capable  of  running  with  the  land, 
Buch  as  covenants  to  pay  rent,  to  repair,  and  the  like,  which 
his  grantor  made  with  the  owner  of  the  reversion.    In  this  case 
there  is,  it  is  true,  a  reversion,  and  that  may  be  indispensable 
to  enable  the  covenantee  to  assign  the  obligation  made  to  him; 
but  it  is  not  easy  to  see  how,  upon  any  kind  of  reasoning,  the 
presence  or  absence  of  a  reversion  can  afiect  the  relations  be- 
tween the  party  primarily  chargeable  upon  the  covenants  and 
another  to  whom  he  conveys  the  land,  charged  with  the  per- 
formance of  these  covenants.    It  is  obvious  that  the  fiction  of 
feudal  tenure  has  nothing  to  do  with  the  case.    In  all  grants 
of  land  by  the  people  of  this  state  the  tenure  is  allodial,  and 
not  feudal:  1  R.  L.  71,  sec.  6;  and  since  1830  all  lands  are  by 
statute  allodial,  and  feudal  tenures  and  all  their  incidents  are 
abolished:  1  R.  S.  718,  sec.  3.    There  is  a  saving  as  to  rents 
and  services  already  created:  Id.,  sec.  4.    If  a  term  should 
now  be  created  in  land  held  under  a  patent  from  the  state,  or 
(since  1830)  in  any  land,  the  lessee  covenanting  to  pay  rent 
and  to  repair,  no  one,  I  suppose,  would  doubt  but  that  the 
covenants  would  run  with  the  land  on  the  one  side  and  with 


298  Van  Benssblabb  v.  Hays.         [New  York, 

tho  reversion  on  the  other;  and  yet  there  would  be  no  feudal 
relation,  in  fact  or  in  theory,  between  the  parties.  If  we  hold 
that  a  feudal  tenure  is  essential  to  enable  the  burden  of  cove- 
nants to  run  with  the  land,  we  must  decide  that  there  was, 
prior  to  1830,  a  difference  between  land,  the  title  to  which  is 
derived  under  a  royal  grant,  and  that  held  under  a  patent 
from  the  state,  in  respect  to  the  capacity  of  covenants  to  run 
with  the  land;  for  as  to  the  former  there  was  a  fiction  of  tenure, 
while  the  latter  was  purely  allodial. 

I  am,  moreover,  of  opinion  that  the  second  section  of  the  "act 
to  enable  the  grantees  of  reversions  to  take  advantage  of  the 
conditions  to  be  performed  by  the  lessees,"  has  an  important 
bearing  upon  this  question.  That  section  gives  the  assigns  of 
grantees  of  land  the  same  remedies  against  the  assignees  of 
the  grantors  which  the  grantees  themselves  had  against  the 
grantors;  and  tho  act  of  1805  applies  all  the  provisions  of  that 
statute  to  grants  in  fee  reserving  rent.  To  enable  the  last- 
mentioned  act  to  have  any  operation,  the  grantees  of  the  re- 
served rent  upon  conveyances  in  fee  must  be  assimilated  to  the 
grantees  of  reversions.  The  act,  in  effect,  establishes  a  privity 
of  contract  between  those  holding  a  derivative  title  under  both 
grantors  and  grantees;  and  the  intention  of  the  legislature,  ap- 
parently, was  to  place  the  assignees  of  both  parties  uxx>n  grants 
in  fee,  where  a  rent  was  reserved,  upon  the  same  footing  which 
was  occupied  by  the  assignees  of  the  parties  to  a  lease  for  life 
or  years,  under  the  statute  of  Henry  VIII.,  and  the  re-enact- 
ment of  it  in  this  country. 

The  courts  of  this  state  have  always  assumed  that  the  as- 
signees of  the  grantee,  upon  leases  of  this  description,  were 
liable  for  the  rent  accruing  after  the  assignment,  to  the  grantor 
and  his  representatives.  Watts  v.  Coffin^  11  Johns.  495,  before 
referred  to  for  another  purpose,  was  covenant  against  the  as- 
signee of  the  grantee  in  fee  to  recover  rent.  The  defense  set 
up  was  a  breach  of  a  covenant  of  the  grantor,  but  it  was  not 
pretended  that  the  defendant  was  not  generally  liable.  Tho 
judgment  was  for  the  plaintiff. 

Lush  V.  Druse,  4  Wend.  313,  was  covenant  for  rent  upon  a 
grant  in  fee  by  the  executrix  of  the  grantor  against  the  assignee 
of  the  lease,  and  the  plaintiff  recovered;  the  questions  discussed 
being  whether  there  was  a  true  description  of  the  premises,  and 
whether  the  plaintiff  was  entitled  to  interest,  and  some  others: 
but  no  objection  was  taken  that  an  assignee  was  not  liable. 
Van  Rensselaer  V.  Bradley,  3  Denio,  135  [45  Am.  Dec.  461], 
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Van  RensselcLer  v.  JoneSy  5  Id.  449,  Van  Rensselaer  v.  GaUup^ 
Id.  454,  and  Van  Rensselaer  v.  RobertSy  Id.  470,  were  all  actions 
for  rent  on  similar  grants  by  the  executors  of  the  grantor  against 
the  assignees  of  the  grantee.  They  were  defended  on  other 
grounds  than  those  now  taken.  In  the  case  against  Gallup,  a 
new  trial  was  ordered  because  the  plaintiff  had  recovered 
too  much,  and  in  all  the  others  the  plaintiff  had  judgment. 
Van  Rensselaer  v.  Jewettj  2  N.  Y.  135  [51  Am.  Dec.  275],  in  this 
court,  was  likewise  against  an  assignee  of  the  grantee  at  the 
Fuit  of  the  grantor's  executors,  to  recover  rent  reserved  on  a 
grant  in  fee.  The  only  question  made  was  in  regard  to  interest; 
find  the  judgment  for  the  plaintiff  was  affirmed.  The  recent 
decisions  made  in  the  supremo  court,  after  the  present  defense 
began  to  be  interposed,  have  been  in  favor  of  the  right  of  re- 
covery; but  as  they  have  not  been  acquiesced  in,  the  cases  may 
lie  considered  as  under  review  upon  this  appeal:  Main  v.  Feath- 
ers, 21  Barb.  646;  Van  Rensselaer  v.  Bonesteel,  24  Id.  365.  But 
the  other  cases  present  an  uninterrupted  course  of  adjudication, 
extending  through  a  period  of  nearly  half  a  century;  and  in 
every  case  where  a  recovery  was  had,  it  was  necessarily  affirmed 
that  these  covenants,  as  to  their  burden,  run  with  the  estate  of 
the  grantee  in  the  land;  as  those  referred  to  under  the  preced- 
ing head  determined  that  their  benefit  accompanied  the  estate 
of  the  grantor  in  the  rents.  The  decisions,  moreover,  accord 
with  the  plainly  expressed  intention  of  the  parties  to  the  con- 
veyances, and  were  necessary  to  enforce  the  apparent  object  of 
the  arrangements  which  they  had  voluntarily  entered  into. 
Their  effect  as  precedents  does  not  depend  upon  the  court  hav^ 
ing  passed  upon  the  validity  of  the  reasoning  by  which  the 
defense  is  now  sought  to  be  sustained,  but  upon  the  universal 
acquiescence  of  the  tribunals,  the  legal  profession,  and  the  com- 
munity, in  the  result  of  the  positions  upon  which  the  plaintiff 
insists.  It  is  the  same  kind  of  evidence  upon  which  a  large 
portion  of  the  principles  of  our  system  of  laws  has  been  estab- 
lished. If  it  could  be  satisfactorily  shown  that  the  principle 
thus  acquiesced  in,  and  acted  upon  for  so  long  a  time,  involved 
some  logical  fallacy,  or  some  departure  from  the  true  theory  of 
tenures,  or  from  the  course  of  adjudication  in  the  English 
courts,  we  should  not,  in  my  opinion,  be  at  liberty  for  such  rea- 
Bons  now  to  change  the  rule.  But  if  it  could  be  done  in  any 
case,  we  ought  to  require  of  the  party  invoking  the  change  to 
make  it  perfectly  plain  that  an  error  had  been  committed. 
But  so  &r  as  my  researches  have  gone,  I  have  failed  to  meet 
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with  a  single  case  in  which  it  has  been  adjudged  that  the 
assignee  of  the  estate  of  the  grantee,  upon  such  a  conveyance 
as  the  one  now  under  consideration,  was  not  liable  to  the  grantor, 
or  those  legally  representing  him,  upon  the  covenants  for  the 
pajnnent  of  rent;  and  we  have  seen,  moreover,  that  one  of  the 
most  eminent  of  English  lawyers  and  judges,  upon  a  full  exam- 
ination of  the  question,  has  formed  and  published  his  opinion 
to  the  effect  that  the  positions  of  the  defendants  are  untenable. 
In  determining  upon  the  influence  which  the  course  of  adjudi- 
cation in  our  own  courts  ought  to  have  upon  the  judgment  we 
are  now  to  give,  we  cannot  lose  sight  of  the  consideration  that 
all  parties  interested  in  this  species  of  property  have  been  en- 
couraged to  act,  and  have,  beyond  all  doubt,  acted  for  many 
years  upon  the  assumption  that  they  were  on  the  one  hand 
entitled  to  the  benefit  of,  and  subject  on  the  other  to  the  bur- 
den of,  the  remedies  now  sought  to  be  enforced.    It  is  natural 
that  sales  and  purchases,  testamentary  provisions  for  children, 
settlements  upon  marriage,  trusts  for  the  payment  of  debts, 
and  the  numerous  arrangements  incident  to  the  ownership  of 
real  estate,  should  have  been  entered  into  in  the  belief  that  a 
series  of  judgments  assuming  a  particular  state  of  the  law  could 
be  safely  confided  in. 

[t  was  stated  upon  the  argument  that  the  questions  which 
have  been  discussed  were  suggested  by  the  decision  of  this 
court  in  the  case  of  De  Peyster  v.  Michael,  6  N.  Y.  467  [57  Am. 
Dec.  470] ;  and  the  defendant's  counsel  insisted  that  his  views 
were  sustained  by  the  judgment  in  that  case.  The  point  de- 
termined was  that  a  condition  in  a  conveyance  in  fee  reserving 
rent,  providing  that  the  grantee  and  his  assigns  should  not  sell 
or  dispose  of  the  land  without  first  offering  it  to  the  grantor, 
his  representatives  or  assigns,  and  that  upon  every  sale  to 
another  either  the  seller  or  purchaser  should  pay  to  the 
grantor,  or  those  representing  him,  one-fourth  part  of  the  pur- 
chase-price, was  void,  as  repugnant  to  the  estate  granted,  and 
an  illegal  restraint  upon  alienation.  The  action  was  ejectment 
to  recover  the  premises,  and  the  plaintiff  was  defeated.  I  have 
attentively  examined  the  reasoning  of  the  learned  chief  judge 
who  delivered  the  opinion,  in  nearly  all  of  which  I  concur,  as 
I  do  entirely  in  the  result  I  consider  the  judgment  as  stand- 
ing Qrmly  upon  the  position  that  a  condition  to  pay  a  quarter 
of  the  value  of  the  land,  including  all  the  improvements  which 
might  be  put  upon  it  upon  every  alienation,  however  firequent, 
which  the  circumstances  of  the  owner  might  oblige  or  incline 
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him  to  make,  is  substantially  equivalent  to  a  total  restraint 
upon  alienation,  and  that  it  is  quite  repugnant  to  the  nature  of 
a  fee-simple  estate.  The  chief  judge  was  careful  to  distinguish 
SDch  a  restraint  upon  alienation  from  the  reservation  of  an 
annual  rent.  "Rent,"  he  said,  "is  separable  from  the  owner- 
ship in  fee  of  the  land.  The  reservation  of  rent  does  not  affect 
the  alienation  of  the  tenant's  interest  in  the  land.  The  reser- 
vation of  the  sale-money  restrains  and  may  destroy  it."  Again, 
he  said:  "The  covenant  of  the  lessee  to  pay,  which  runs  with 
the  land,  and  the  lessor's  right  to  re-enter  for  the  non-payment, 
are  practically  a  sufficient  security  for  the  rent."  If  the  rea- 
soning of  the  opinion  gives  a  somewhat  greater  effect  to  the 
statute  of  quia  emptoreSy  and  some  other  acts  referred  to,  than 
I  have  attributed  to  them,  it  does  not  affect  the  conclusion 
which  was  arrived  at.  Indeed,  upon  the  judge's  assumption 
that  the  statute  was  not  a  part  of  the  law  of  the  colony,  but 
took  efibct  in  the  state  only  from  its  enactment  by  our  legisla- 
ture, it  is  difficult  to  say  what  influence  it  could  have  upon  the 
conveyance  imder  consideration  in  that  case,  which  was  exe- 
cuted in  1787,  two  years  prior  to  the  passage  of  the  statute  of 
tenures.  There  is  no  retrospect  attached  to  the  first  section 
of  that  act,  which  is  the  only  one  which  relates  to  subinfeuda- 
tion, or  the  reserving  of  a  tenure  to  the  grantor  upon  a  convey- 
ance. The  remainder  of  the  act  is  a  re-enactment  of  the 
material  provisions  of  the  12  Car.  II.,  c.  24,  which  abolished 
the  military  and  some  other  incidents  of  tenure,  and  changed 
all  tenures  unto  free  and  common  socag  .  The  fifth  section, 
adverted  to  by  the  chief  judge,  and  relied  on  in  one  of  the 
opinions  in  the  supreme  court  in  the  present  case,  is  a  re-enact- 
ment of  the  material  provisions  of  the  fifth  section  of  the  act 
of  Charles,  and  its  object  was  to  preserve  rents  and  services  cer- 
tain belonging  to  socage  tenure,  and  the  fealty  and  distresses 
incident  thereto,  which  a  possible  construction  of  the  prior  sec- 
tions, as  it  was  thought,  might  have  taken  away.  The  purpose 
of  the  fourteenth  section  of  the  act  of  1779,  1  Jones  &  Var.  44, 
was  simply  to  vest  in  the  state  of  New  York  the  rights  and 
interests  which  the  crown  of  Great  Britain  held  in  and  concern- 
ing property  in  this  country  prior  to  the  revolution.  I  cannot 
Bee  that  it  has  any  application  to  tenure  or  to  conveyances  or 
contracts  between  individual  citizens. 

I  have  not  failed  to  look  into  the  cases  cited  on  the  argu- 
ment from  the  reports  of  other  states  in  the  Union;  but  before 
referring  to  them,  I  desire  to  repeat  that  as  to  the  right  of  an 
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assignee  of  the  rent  arising  upon  conveyances  in  fee  to  sue 
upon  the  covenants,  I  put  my  opinion  upon  the  statute  of  1805, 
and  the  laws  re-enacting  it,  though  it  will  be  seen  by  the  cases 
yet  to  be  referred  to  that  there  is  reasonable  ground  to  aiErni 
that  such  actions  could  be  sustained  at  common  law.     Rents 
reserved  on  conveyances  in  fee  appear  to  be  in  extensive  use 
in  Pennsylvania;  and  many  questions  respecting  them  have 
been  considered  by  their  courts.     Philips  v.  Clarksan,  3  Yeatea, 
124  (1800),  was  an  action  of  covenant  for  rent  by  an  assignor 
of  the  grantor  of  the  land  in  fee  against  the  original  covenantor^ 
and  the  plaintiff  recovered  judgment.     Hurst  v.  Rodneyy   1 
Wash.  C.  C.  375  (1806),  was  by  the  covenantee  against  the 
grantee  of  the  covenantor.    Judge  Washington  said  that  the 
covenant  ran  with  the  land  so  long  as  it  was  retained  by 
the  defendant.     InHerbaugh  v.  Zenimyer^  2  Rawle,  159  (1828), 
the  parties  were  grantees  respectively  of  the  original  parties. 
It  was  held  that  the  covenant  ran  with  the  land,  and  the  posi- 
tion was  sustained  by  a  copious  reference  to  English  authori- 
ties.    Royer  v.  AU,  3  Penr.  &  W.  461   (1832),  was  by  the 
grantor  of  the  land  against  the  assignee,  by  mesne  convey- 
ances, of  the  grantee,  and  the  point  was  taken  that  the  cov- 
enant was  merely  personal,  and  did  not  bind  the  defendant. 
The  court  said  it  was  a  covenant  which  ran  with  the  land,  and 
was  binding  on  the  assignee  as  long  as  he  continued  to  be 
assignee.     In  SL  Mary's  Church  v.  Miles,  1  Whart.  229  (1836), 
the  plaintiff  and  defendant  were  respectively  the  grantees  of 
the  original  parties,  and  the  plaintiff  recovered;  the  defense 
being  that  the  rent  was  extinguished  by  not  being  claimed  for 
thirty  years.     It  was  not  suggested  in  any  of  these  cases,  which 
were  all  uix)n  grants  in  fee,  reserving  rent,  that  the  Pennsyl- 
vania law  of  tenures  differed  from  that  which  prevailed  in 
England ;  but  whenever  a  question  was  made  as  to  the  cov- 
anants  passing  to  the  assignees  of  the  original  parties,  it  was 
answered  by  English  authorities  respecting  conveyances  sub- 
ject to  the  statute  of  quia  emptores.     But  in  Ingersoll  v.  Ser* 
geant,  1  Whart.  337,  decided  subsequently  to  the  foregoing 
cases,  it  was  considered  that  a  rent  reserved  on  a  conveyance 
in  fee  was  a  rent-service,  and  not  a  rent-charge.    The  action 
was  replevin  to  try  the  legality  of  a  distress  in  a  case  in  which 
the  landlord  had  granted  a  portion  of  the  land  charged  with 
the  rent  in  fee,  which  deprived  him  of  the  right  to  distrain,  if 
it  was  the  case  of  a  rent-charg^.     It  was  considered  that  the 
statute  of  quia  emptores  was  not  a  part  of  the  law  of  that  state, 
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and  the  position  was  based  upon  the  charter  to  Penn,  and 
certain  statutes  of  the  state  respecting  escheats.  Witliout 
going  into  this  question  of  local  law — ^though  I  cannot  but 
think  the  consequences  of  the  doctrine  may  be  found  embar« 
rassing,  if  generally  applied — I  am  of  opinion  that  the  prior 
cases  in  this  state  have  established  the  doctrine  of  the  general 
availability  of  these  covenants  between  parties  holding  deriva* 
tive  titles  in  a  manner  not  to  be  shaken  by  the  dicta  of  the 
last-mentioned  case. 

The  question  came  before  the  supreme  court  of  the  United 
States  in  a  case  arising  in  Virginia  in  1833.  The  deed  con- 
tained the  same  covenants  and  clauses  of  distress  and  re-entry 
as  the  one  under  consideration.  Tbe  action  was  covenant  *for 
rent  in  arrear,  and  the  plaintiff  was  a  grantee  of  the  rent 
ander  the  original  grantor,  and  the  defendant  the  grantee  and 
covenantor.  The  opinion  of  the  court  was  delivered  by  Judge 
Story,  and  his  conclusion  upon  the  right  of  the  plaintiff  to  sue 
is  expressed  as  follows:  "  Upon  full  consideration  we  are  of 
opinion  that  the  assignee  of  a  fee  farm  rent,  being  an  estate  of 
inheritance,  is,  upon  the  principles  of  the  common  law,  enti- 
tled to  sue  therefor  in  his  own  name.  It  is  an  exception  from 
the  general  rule  that  choses  in  action  cannot  be  transferred; 
and  standing  upon  the  ground  of  being  not  a  mere  personal 
debt,  but  a  perdurable  inheritance: "  Scott  v.  Lunt,  7  Pet.  606. 

It  is  argued  by  the  defendant's  counsel  that  a  reversion  in 
the  grantor  is  essential  to  enable  an  obligation  to  pay  rent  to 
attach  to  any  one  except  the  party  originally  bound  to  pay  it, 
or  to  inure  to  the  benefit  of  any  one  deriving  title  from  the 
party  in  whose  favor  it  was  reserved;  and  the  want  of  a  rever- 
sion in  Van  Rensselaer  is  the  circumstance  which  is  supposed 
to  create  the  difficulty  under  which  the  plaintiff  labors.  But 
there  are  several  cases  in  hostility  to  this  doctrine.  In  Mc- 
Murphy  v.  Minoty  4  N.  H.  251,  the  plaintiff,  tenant  for  life, 
demised  the  premises  to  the  owner  of  the  reversion,  reserving 
an  annual  rent,  which  the  latter  covenanted  to  pay,  and  after- 
wards conveyed  the  premises  to  another,  under  whom  the  de- 
fendant entered.  The  action  was  covenant  for  rent  in  arrear, 
and  it  was  urged  that  the  lessee,  being  seised  of  the  whole  es- 
tate in  fee-simple,  his  covenant  to  pay  the  rent  could  not  be 
enforced  against  his  grantee;  but  it  was  held  that  a  reversion 
in  the  plaintiff  was  not  essential,  and  the  plaintiff  had  judg- 
ment. It  is  settled,  by  a  series  of  adjudications  in  England 
and  in  this  country,  that  if  one  possessed  of  a  term  for  years 
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demise  it,  reserving  rent,  and  afterwards  assign  the  rent,  the 
assignee  may  maintain  debt  for  the  rent  against  the  lessee: 
Allen  V.  Bryan,  5  Bam.  &  Cress.  512;  Demarest  v.  WiUardj  8 
Cow.  206;  WiUard  v.  TiUmany  2  HiU  (N.  Y.),  274;  ChUds  v. 
Clark,  3  Barb.  Ch.  52  [49  Am.  Dec.  164];  KendaU  v.  Carlandy 
5  Cush.  74. 

The  resnlt  of  the  examination  which  we  have  given  to  this 
case  is,  that  these  covenants  are  available  in  favor  of  the  plain- 
tiff; and  that  the  defendant,  as  the  owner  under  Dietz  of  a  por- 
tion of  the  land  granted,  is  liable  in  this  action  for  a  breach  of 
them;  and  we  therefore  affirm  the  judgment  of  the  supreme 

court. 

« 

Johnson,  C.  J.,  and  Comstock,  Gray,  and  Gbovxb,  JJ.,  con- 
curred. 

Selden  and  Strong,  JJ.,  delivered'  opinions  in  favor  of 
affirming  the  judgment  upon  grounds  differing,  in  some  re> 
spects,  from  those  adopted  by  the  court. 

Allen,  J.,  being  interested  in  the  questum,  took  no  part  in 

the  decision. 

Judgment  affirmed. 


Quia  Bhftosxs,  Statcti  or,  bow  Fut  or  Fqkb  nr  Ksw  Tobx:  De  Pe^ 
wter  v.  Michael,  57  Am.  Deo.  470. 

Rbnt-ohargs,  how  Cbxatkd:  OuMeri  t.  Kuht^  31  Am.  Deo.  513. 

Assignment  or  Rent. — Assignee  of  lessor  may,  in  his  own  name,  "»**«**«n 
an  action  against  the  lessee  for  rents  which  aoome  during  the  period  embraced 
in  the  assignment:  ChUds  v.  Ckurh,  49  Am.  Deo.  164,  and  note  170,  citing  the 
principal  case.  Assignee  of  reversion  is  entitled  to  rent  falling  dae  after  the 
assignment,  where  there  is  no  reservation  of  the  rent»  as  rent  is  incident  to 
the  reversion  and  passes  with  it:  Martm  v.  Martm,  61  Id.  364^  and  coUeeted 
cases  in  note  thereto  370,  showing  that  right  to  rent  reserved  passes  on  con- 
veyance of  land  to  grantee:  See  also  Dt  Peytter  v.  ificAoe/,  57  Id.  497. 

Leoislativb  Contbol  oyxb  Beuzdixs:  See  note  to  Morte  v.  OoM,  62  Am. 
Doc  112. 

Condition  in  Giiant  in  Feb  roB  Patunt  or  Rent,  with  Right  or 
Rb-entbt  roR  NoN-FATMENT,  is  not  a  restraint  npon  alienation,  or  in  any 
way  repugnant  to  the  estate,  and  is  valid:  See  note  to  De  PeyaUr  v.  Mkkiul, 
67  Am.  Dec.  497. 

The  principal  case  was  gitsd  in  each  of  the  following  cases,  and  to  the 
point  stated:  A  conveyance  reserving  an  annual  rent  with  a  clause  of  dis- 
tress operates  as  an  assignment,  and  not  as  a  lease;  and  leaves  no  reversion 
nor  possibility  of  reverter  in  the  grantor.  Such  rent  is  a  hereditament  de- 
scendible and  divisible  forever:  Van  Bensaelaer  v.  Denniaon,  35  N.  Y.  399; 
Lyon  V.  Adde,  63  Barb.  96;  Main  v.  Cooper,  25  K.  Y.  185;  Van  Benmdaer  ▼. 
Reed,  26  Id.  563;  Tyler  v.  Htidom.  46  Barb.  449.    A  reservation  of  rent  ia 
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a  conTeyance  gives  to  the  loMor's  interest  an  assignable  quantity  and  mains 
it,  for  all  purposes  of  transfer  and  the  rights  to  enforcement  by  law,  a  rerer^ 
siou:  J/cits  V.  Oreait  33  Id.  137.  Bent  reserved  by  a  conveyance  in  fee  is  a 
rent-charge^  and  not  a  rent-service:  Van  Renuelaer  v.  Chadtnek^  22  N.  T. 
33;  Tyler  v.  Hadom,  46  Barb.  449.  English  statntes»  pasMd  before  the  im- 
migntiflQ  of  oar  ancestors,  and  applicable  to  onr  sitnation  or  in  amendment 
of  the  law,  constitute  a  part  of  the  common  law  of  this  country:  Lamtimg  v. 
BUmt^  14  Abb.  Pr.  203;  8.  C,  37  Barb.  18.  Where  there  ozisU  a  priority  of 
estate  between  the  covenantee  and  the  covenantor,  the  covenant  runs  with 
the  land:  TruMteea  qf  Columbia  College  ▼.  LywA^  47  How.  Pr.  274.  If  a  land- 
lord dies  before  a  rent  comes  due,  it  goes  to  the  heir  as  an  incident  to  the 
reversion:  Fay  v.  Holloran,  35  Barb.  296.  A  reservation  of  rent  is  a  lawful 
eondition  imposed  upon  an  estate  granted:  Cagffer  v.  Lammg,  64  N.  Y.  431. 
Where,  in  a  conveyance,  rent  is  reserved  to  the  grantor,  his  heirs  and  ^Trgis, 
the  devisee  of  the  grantor  can  niaintain  an  action  in  his  own  name  against  the 
aarignee  of  the  grantor  in  possession  for  the  rent  so  reserved:  Vam  Renudatr 
V.  Barringer,  39  Id.  14;  Van  Rensadaer  v.  Reed^  26  Id.  666;  Vam  AUtme  v. 
McCarty,  51  Barb.  333.  And  this  is  true,  notwithstanding  the  strict  relation 
of  landlord  and  tenant  does  not  exist  between  them:  CaUral  Bamk  qf  Troig  v. 
Ileydom,  48  N.  T.  263.  The  foUowing  cases  were  based  upon  covenants 
similar  to  those  in  the  principal  case.  The  same  points  were  raised  and  de- 
cided, and  the  doctrine  laid  down  in  the  principal  oaas  was  afirmed  upon  its 
authority:  Cruger  v.  McLawry,  41  Id.  221;  Main  r.  Ormm,  12  BvK  456;  Van 
Rentadaar  v.  BotOonp  3  Keyes»  261. 


Smith  v.  New  York  and  Harlem  Bailroai)  Co. 

[19  Ksw  YoBX,  127.1 

BiTLi  THAT  Skbvakt  caknot  Bjbooyxb  Damaois  ibom  Masixb  IOB  KlOU- 
macm  or  FxLLOW-axBTAUT  does  not  apply  where  the  two  are  employed 
by  different  masters;  as,  where  an  engineer  employed  by  a  company  own- 
ing and  running  trains  ia  injured  by  negligence  of  a  switch-tender  em- 
ployed by  a  different  company  owning  and  leasing  the  road. 

Railboad  Company's  Oblioatiob  to  Istboducb  iMFBoynairTB  in  con* 
struction,  apparatus,  and  machinery  important  to  human  safety  extends 
in  favor  of  all  persons  lawfully  using  its  road;  it  is  not  lunited  to  passen- 
gers holding  tickets  issued  by  the  compsny. 

Appeal  from  a  judgment  of  the  New  York  Buperior  court,  in 
favor  of  a  wife  suing  as  administratrix  for  damages  for  negli- 
gence causing  her  husband's  death.  The  facts  are  stated  in 
the  opinions;  particularly  in  that  of  Selden,  J.  The  decision 
affirmed  is  reported  in  6  Duer,  225. 

CharUa  W.  Sandford,  for  the  appellant. 

Ebenezer  Seeley^  for  the  respondent. 

By  Court,  Gbover,  J.  The  defendant's  comiael  inaistB  that 
tUs  case  comes  mthin  the  rule  that  a  iervant  oannot  raoover 

Am.  Dm.  Vol.  LXXV— 90 


806  Smith  v.  New  York  etc.  B.  B.  C!o,    [New  Yori^ 

for  an  injary  caused  by  the  negligence  of  a  fellow-eervant  em* 
ployed  by  the  Bame  master  in  the  same  general  business.  The 
case  of  the  plaintiff  differs  from  the  cases  to  which  this  rule  haff 
been  applied  in  this  important  fact:  the  deceased  and  switch- 
tender  were  not  employed  by  the  same  master.  The  former 
was  the  servant  of  the  New  York  and  New  Haven  railroad,  and 
the  latter  of  the  defendant.  The  presumption  from  the  facts 
of  this  case  is,  that  the  defendant,  for  a  compensation  therefor, 
gave  the  New  York  and  New  Haven  company  the  right  of  run- 
ning trains  over  its  track,  and  agreed  to  provide  switchmen  and 
flagmen  to  attend  upon  such  trains.  The  switchmen  and  flag* 
men  furnished  by  the  defendant  for  this  purpose  were  in  no 
sense  the  servants  of  the  New  York  and  New  Haven  Railroad 
Company.  The  defendant  would  be  liable  to  that  company  for 
their  negligence.  This  case  does  not,  therefore,  come  within 
any  of  the  adjudged  cases  establishing  the  above  rule.  I  think 
it  is  not  embraced  by  any  of  the  reasons  upon  which  it  is 
founded.  One  is  to  secure  vigilance  and  care  by  each  servant 
in  the  discharge  of  his  duty  to  his  employer.  Whatever  im- 
portance may  be  attached  to  this  is  inapplicable  to  this  case. 
Another  is  to  protect  the  employer  from  the  great  hazards  to 
which  he  would  otherwise  be  exposed;  and  still  another,  that 
the  servant  may  provide  against  risks  of  this  character  by  his 
contract.  This  case  does  not  fall  within  either.  The  deceased 
was  as  much  a  stranger  to  the  defendant  as  any  passenger  in 
the  train  run  by  him,  and,  I  think,  entitled  equally  with  them 
to  protection  against  the  negligence  of  the  defendant  or  its 
servants. 

Another  question  presented  by  the  exceptions  is,  whether  the 
defendant  is  liable  to  any  one  except  the  New  York  and  New 
Haven  Railroad  Company,  with  which  the  contract  was  made 
In  the  case  of  Thomas  v.  Wincheaterj  6  N.  Y.  397  [57  Am.  Dec 
455],  it  was  held  by  this  court  that  a  dealer  in  drugs  vending; 
poison  labeled  as  harmless  medicine  was  liable  to  a  party  who 
purchased  from  the  innocent  vendee,  for  an  injury  occasioned 
by  its  use.  The  reasoQS  assigned  for  the  decision  apply  with 
equal  force  to  this  case.  Death,  or  great  bodily  harm,  is  the 
natural  and  almost  inevitable  consequence  of  negligence  in 
either  case.  Mischief,  like  that  which  actually  happened,  waii 
to  be  expected  from  such  negligence.  In  the  case  cited,  Rug' 
gles,  J.,  refers  with  approbation  to  the  distinction  recognized 
in  Lo7igme%d  v.  Hollidayj  6  Eng.  L.  &  £q.  562,  between  an  acK 
of  negligence  imminently  dangerous  to  life,  and  one  not  so; 
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holding  the  party  guilty  liable  in  the  former,  to  one  not  con- 
tracting with  him,  for  an  injury  Bustained  thereby,  but  not  in 
the  latter.  In  the  case  last  cited,  Parke,  baron,  says:  '^  If  a 
stage-coach  proprietor,  who  may  have  contracted  with  the  mas- 
ter to  carry  his  servant,  is  guilty  of  neglect,  and  the  servant 
sustained  serious  personal  damage,  he  is  liable  to  him;  for  it  is 
a  misfeasance  towards  him  if,  after  taking  him  as  a  passenger, 
the  proprietor  or  his  servant  drives  without  due  care,  as  it  is  a 
misfeasance  towards  every  one  traveling  on  the  road.  I  think 
it  is  a  misfeasance  in  this  case  towards  every  one  lawfully 
traveling  over  the  defendant's  road  to  permit  any  portion  of 
the  track  to  be  in  a  dangerous  state.  The  safety  of  the  public 
will  be  promoted  by  adopting  such  rule.  The  consequences  of 
negligence  in  all  cases  of  this  kind  require  the  court  to  apply 
the  rule  adopted  in  Thomas  v.  Winchester j  6  N.  Y.  397  [57  Am. 
Dec.  455].  That  rule  holds  the  party  liable  for  all  injuries 
sustained  by  any  one  without  fault,  which  were  the  probable 
consequences  of  his  negligence,  when  such,  negligence  was  im<> 
minently  dangerous  to  life.  Such  liability  tends  to  promote 
caution  in  these  transactions  of  such  vast  importance  to  the 
public.  A  contrary  rule  will  induce  carelessness  and  negli- 
gence. There  was  no  error  in  that  portion  of  the  charge  relat- 
ing to  the  duty  of  the  defendant  to  adopt  new  improvements^ 
by  which  the  danger  of  accidents  would  be  materially  dimin*  I 
ished:  Hegeman  v.  Western  J2.  R.  Co.,  16  Barb.  353. 
The  judgment  should  be  afi&rmed. 

Selden,  J.  The  accident  out  of  which  this  case  has  arisen 
occurred  to  a  train  of  cars  belonging  to  the  New  York  and 
New  Haven  Railroad  Company,  while  running  upon  the  de- 
fendants' road,  and  was  caused  by  the  misplacement  of  the 
switch  upon  the  latter  road,  through  the  negligence,  as  the 
jury  have  found,  of  the  switch-tender  employed  by  the  defend- 
ants. The  plaintiff's  husband,  whose  death  was  caused  by  the 
accident,  was  an  engineer  in  the  employment  of  the  New  York 
and  New  Haven  Railroad  Company;  and  the  defense  set  up 
in  the  answer,  and  insisted  upon  at  the  trial,  is  that  the  em« 
ployees  of  the  New  York  and  Harlem  Railroad  Company,  while 
engaged  in  passing  the  trains  of  the  former  company  over  that 
portion  of  the  road  of  the  latter  which  is  used  for  that  purpose, 
are  to  be  regarded  as  the  servants  and  agents  of  the  New  York 
and  New  Haven  Railroad  Company,  and  hence,  according  to 
the  settled  doctrine  that  a  principal  is  not  responsible  to  one 
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eervant  for  an  injury  caused  by  the  negligence  of  a  fellow- 
eervant,  engaged  in  the  same  general  business,  the  defendants 
are  not  liable. 

But  it  is  obvious  that  this  doctrine  has  no  application  what- 
ever to  the  case.  The  rule  applies  only  where  the  action  is 
brought  for  an  injury  to  a  servant  or  agent  against  the  prin- 
cipal by  whom  such  servant  was  himself  employed.  There  is 
no  pretense  that  the  deceased  was  in  the  employment  of  the 
New  York  and  Harlem  Railroad  Company,  against  whom  this 
action  is  brought.  If  the  defendants  are  right,  then  both  he 
and  the  switch-tender  whose  negligence  caused  the  injury  were 
servants  of  the  New  York  and  New  Haven  Railroad  Company, 
and  not  of  the  defendants.  Had  the  action  been  against  that 
company,  the  question  as  to  the  applicability  of  the  doctrine 
referred  to  might  arise,  but  here  it  cannot.  As  between  the 
deceased  and  the  defendants  no  such  relation  as  that  of  master 
and  servant  existed.  The  question  between  them,  therefore,  is 
the  same  as  if  the  deceased  had  been  a  passenger  upon  the 
train  to  which  the  accident  occurred,  and  the  defendants  can 
only  succeed  by  showing  that  the  switch-tender  was  not, 
at  the  time  of  the  accident,  their  servant,  in  such  a  sense  as 
to  render  them  responsible  to  any  third  person  for  his  negli- 
gence. 

The  act  of  March  29, 1848,  authorizes  the  New  York  and  New 
Haven  Railroad  Company  to  run  their  cars  upon  a  section  of 
the  defendants'  road,  upon  such  terms  as  may  be  agreed  upon 
between  the  two  companies.  The  precise  nature  of  the  arrange- 
ment made  pursuant  to  this  statute  does  not  appear.  But  it  is 
shown  that  all  the  switchmen  and  flagmen  who  attended  to  the 
trains  of  the  New  York  and  New  Haven  Railroad  Company, 
upon  that  section  of  the  defendants'  road,  were  employed  by 
the  defendants;  from  which  it  is  to  be  inferred  that  the  con- 
tract between  the  two  companies  was  such  that  the  New  York 
and  New  Haven  Railroad  Company  had  nothing  to  do  with 
the  selection  and  payment  of  this  class  of  employees.  Of 
course,  therefore,  as  between  that  company  and  the  defendants, 
the  latter  would  be  responsible  for  the  character  and  conduct 
of  such  employees,  who,  under  sucli  circumstances,  must  be 
regarded,  as  to  all  intents  and  purposes,  their  servants  and 
agents,  and  not  those  of  the  New  Haven  company,  between 
whom  and  the  employees  no  privity  of  contract  whatever  ex- 
isted. If,  then,  there  was  nothing  in  the  relations  of  these  two 
companies  to  prevent  the  defendants  from  being  liable  directly 
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to  the  New  Haven  company  for  the  negligence  of  thiB  class  ol 
agents,  much  less  can  they  exempt  themselves  fix>m  lesponsi- 
bility  to  third  persons. 

The  judge,  therefore,  was  clearly  right  in  charging  the  jury 
that  if  the  injury  was  caused  by  the  carelessness  of  the  switch* 
tender,  without  negligence  on  the  part  of  the  deceased,  the 
plaintiff  was  entitled  to  recover. 

It  is  equally  clear  that  he  was  right  in  that  portion  of  the 
charge  which  related  to  the  construction  of  the  road.  It  was 
satisfactorily  proved  that  if  what  the  witnesses  call  the  frog 
and  guard  rail  had  been  used  at  the  place  where  the  train  ran 
off,  instead  of  the  short  switch,  the  accident,  in  all  probability, 
would  not  have  happened.  Nearly  all  the  witnesses  regarded 
the  former  as  a  valuable  improvement  upon  the  short  switch, 
and  as  adding  greatly  to  the  safety  and  security  of  the  trains. 
It  had  been  adopted,  according  to  the  testimony,  previously  to 
the  accident,  upon  nearly  all  the  roads  in  the  country,  and  had 
even  been  substituted,  in  many  places,  for  the  short  switch  upon 
the  defendants'  own  road. 

It  has  been  held  that  railroad  companies  are  bound  to  avail 
themselves  of  all  new  inventions  and  improvements  known  to 
them,  which  will  contribute  materially  to  the  safety  of  their 
passengers  whenever  the  utility  of  such  improvement  has  been 
thoroughly  tested  and  demonstrated:  Hegemany,  WjstemRail' 
road  Company,  13  N.  Y.  9  [64  Am.  Dec.  517].  Undoubtedly, 
this  rule  is  to  be  applied  with  a  reasonable  regard  to  the  abU* 
ity  of  the  company  and  the  nature  and  cost  of  such  improve- 
ments; but  within  its  appropriate  limits  it  is  a  rule  of  great 
importance,  and  one  which  should  be  strictly  enforced.  A 
stronger  caBc  for  the  application  of  the  rule  than  is  here  pre- 
sented could  scarcely  arise.  The  improvement  related  to  a 
part  of  the  apparatus  of  the  road  which  is  the  source  of  numer- 
ous accidents.  Its  utility  was  undoubted  and  the  expense 
trifling.  The  defendants  had  themselves  recognized  its  value. 
If  the  principle  should  ever  be  applied,  therefore,  it  should  be 
applied  here.  The  defendants  were  clearly  in  default  for  per- 
mitting the  short  switch  to  remain  in  use  upon  the  road, 
especially  at  a  place  where  there  was  a  somewhat  unusual 
complication  of  switches.  The  judge  was  fully  warranted, 
therefore,  in  submitting  this  question  of  negligence  to  the  jury, 
even  if  he  would  not  have  been  authorized  to  assume,  as  mat- 
ter of  law,  that  the  company  had  neglected  their  duty  in  this 
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respect    The  language  in  which  this  part  of  the  charge  was 
couched  was  appropriate,  and  I  discover  no  error  in  it. 
The  judgment  should  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed. 

Exflotbb's  LiABiLiiT  TO  Skbtant  iob  Injubies  to  Lattkb  Rmultuw 
noM  Nbouoencb  OB  MiscovDUCT  ov  Fellow-sebvant:  Murray  v.  8.  (7.  Jt. 
R.  Co,,  86  Am.  Deo.  268,  and  extended  note  thereto  279*290,  discassmg  the 
queetion:  FarweU  v.  BogUm  ds  W,  R,  R,  CorporaUon,  38  Id.  339,  and  nnmer- 
oof  citations  in  note  to  same  346;  Brown  ▼.  Maxwell,  41  Id.  771,  and  note 
773;  note  to  CHUenwater  v.  MacUaon  <6  L  R,  R,  Co.,  61  Id.  108;  Fox  v.  Sand- 
ford,  67  Id.  687;  Cayxer  v.  Taylor,  69  Id.  317;  Illinois  Cent.  R,  R.  Co.  v.  Cox^ 
71  Id.  298.  As  to  who  are  fellow-servants  in  common  employment,  see  ez« 
tended  note  to  Fox  v.  8a/ndford,  67  Id.  688-^97,  explaining  the  subject. 

Extent  or  Rahjioad  Ck)icPANT'8  OBUOATioir  to  Pbetent  AocmEsrs: 
See  Pennsylvania  R.  R.  Co.  ▼.  Aspell,  62  Am.  Dec.  323;  Noyes  v.  Smith,  65  Id. 
222;  Nolton  v.  Western  R,  R.  Corporation,  69  Id.  628,  note,  in  which  it  is 
said  that  a  railroad  company's  liability  for  injury  to  one  neither  passenger 
nor  employee  is  governed  by  that  pervading  principle  of  social  duty  founded 
on  the  common  law,  that  every  person  must  so  conduct  his  own  affairs  as  not 
to  injure  the  rights  of  another,  expressed  in  the  legal  maxim,  8ie  utere  tuo  tU 
aUenum  non  Icedas,  In  such  cases  there  is  no  relation  arising  out  of  any  priv- 
ity of  contract. 

Thb  PBDrciPAL  CASE  WAS  GRID  in  each  of  the  following  cases  and  to  the 
point  stated:  A  stranger  is  entitled  to  protection  against  the  negligent  acts 
of  another,  unless  he  personally  has  done  or  failed  to  do  some  act  which  has 
•aided  in  producing  the  injury:  Perry  v.  Lansing,  17  Hun,  37;  Young  v.  New 
York  C.  R.  R.  Co.,  30  Bafb.  229.  In  case  of  passengers,  railroad  companies 
*are  bound  to  avail  themselves  of  all  new  inventions  and  improvements  known 
to  them,  which  will  contribute  materially  to  the  safety  of  their  passengers 
whenever  the  utility  of  such  improvements  has  been  tiioroughly  tested  and 
demonstrated,  and  tiie  adoption  of  which  is  within  their  power,  so  as  to  be 
reasonably  practicable:  8alters  v.  Delaware  df  Hudson  Canal  Co.,  3  Hun,  340l 
In  fact,  their  duty  to  have  and  use  all  known  improvements  in  their  machin- 
•ery  is  not  confined  to  passengers:  Costello  v.  Syracuse  etc  R.  R.  Co.,  66  Barb. 
106.  Passenger  carriers  must  adopt  suitable  arrangements  for  the  ingress  and 
egress  of  passengers  to  prevent  accidents,  etc.:  HaarMm  v.  HMken  Land  ^ 
imjprooemeiU  Co.,  2  Daly,  134.  The  principal  case  was  quoted  from  in  Scen- 
«0f»  ▼.  AUanUe  Mail  StemmMp  Co.,  57  N.  Y.  112;  distinguished  in  BarreU  ▼. 
Singer  Mfg.  Co.,  1  Sweeny,  648^  and  cited  in  Bou^well  v.  Townsend,  37  Barb. 
1B07»  which  gives  statutory  constructions^  *ligfcingnigtiiiig  between  oontnMton 
lor  the  ooDstmotion  of  a  railroad  and  bborers  performing  the  work. 
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HoBTON  V.  Morgan. 
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fctftiTTB  Emflotxd  as  Membib  ov  Stook  Exohahob  to  Pmusun  Siook% 
ia^  in  the  abMnce  of  a  spedal  ondertakiiig,  aathoriaed  to  porebaae  mk 
cording  to  the  naages  of  the  board.  His  principal  cannot  complain  thai 
he  took  the  ■hares  in  his  own  name  and  mingM  them  with  other  shares 
of  the  same  kind,  if  sach  was  the  castom  of  broken  at  the  time  and 
plaoei  So  held  where  tl^ere  was  some  evidence  that  the  princ^al  knew 
the  usages  in  question  and  did  not  disapprove  them. 

Appeal  from  a  judgment  of  the  New  York  superior  court, 
diBmissing  a  complaint.  The  case  made  on  the  trial  was,  sub- 
Btantially,  that  Horton  employed  Morgan  as  a  stock-broker, 
in  the  city  of  New  York,  to  buy  certain  stocks  for  him;  and 
deposited  money  as  a  ''margin"  to  secure  him  in  doing  so;  and 
wrote  him  a  series  of  letters  giving  directions  in  language  which 
indicated  general  familiarity  with  and  assent  to  brokers'  usages 
in  the  city.  Morgan  bought  such  shares  as  were  ordered;  but 
took  them  in  his  own  name  (or  in  that  of  a  clerk),  and  held 
them  mingled  mth  other  shares  of  the  same  stock;  but  in  so 
doing  he  followed  the  usage  of  brokers;  and  he  had  at  all  times  a 
sufficient  number  of  shares  under  his  control  ready  to  be  made 
over  to  Horton  on  demand.  But  the  shares  fell;  whereupon 
Horton  repudiated  the  purchase  upon  the  ground  that  the  shares 
had  not  been  bought  in  his  name  and  kept  separate  for  him; 
and  he  brought  this  suit  to  recover  back  his  margin,  together 
with  an  additional  sum  which  he  had  paid  as  excess  of  cost  of 
shares  over  margin,  in  ignorance,  as  he  claimed,  of  the  man- 
ner in  which  the  shares  had  been  bought  and  held.  The  judge 
on  the  trial  dismissed  the  complaint;  and  the  full  bench 
affirmed  his  decision  (6  Duer.  66).  The  plaintiiBT  now  ap* 
pealed. 

Nicholas  HiU^  for  the  appellant. 

F.  F.  MarburVy  for  the  respondent. 

By  Court,  Denio,  J.  It  is  unnecessary  to  pass  upon  the 
ruling  by  which  evidence  was  admitted  to  show  the  custom  of 
brokers  to  sell  and  hypothecate  stock  held  by  them  as  security 
on  advances;  and  we  do  not  give  any  judgment  upon  that 
question.  There  was  no  evidence  that  the  defendant  had  ever 
disixwed  of  the  stock  which  he  had  purchased  for  the  plaintifT. 
If  the  case  had  been  decided  by  a  jury,  it  may  be  that  we 
could  not  say  that  they  were  not  influenced  by  this  evidence; 
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bat  as  there  was  a  nonsuit  in  the  case,  we  ought  to  look  at 
ihe  facts  properly  in  evidence  to  ascertain  whether  the  judg- 
ment was  warranted.  The  other  evidence  objected  to  seems  to 
US  to  have  been  properly  received.  The  practice  at  the  stock 
board,  by  which  the  brokers  only,  and  not  their  customers,  are 
known  in  their  dealings  with  each  other,  was  not  unreason- 
able; and  the  plaintiff,  by  directing  this  purchase  to  be  made, 
must  be  understood  as  consenting  that  it  should  be  done  in  the 
usual  manner.  No  breach  of  duty  was  committed  by  the  de- 
fendant, therefore,  in  making  the  purchase  in  his  own  name. 
As  he  was  to  ho]d  the  shares  as  security  for  the  balance 
of  the  purchase-money  which  he  had  advanced,  it  was  proper 
and  entirely  consistent  with  the  nature  of  the  transaction 
that  he  should  take  the  title  in  his  own  name.  This  was 
necessary,  moreover,  for  his  safety;  for  if  default  should  be 
made,  he  would  have  a  right  to  sell  it  to  reimburse  him- 
self, and  he  would  be  obliged,  in  that  event,  to  give  a  title 
to  the  purchaser  from  him;  and  we  do  not  see  anything  un- 
lawful in  his  transferring  it  to  his  clerks,  if  it  remained  under 
his  control,  and  if  he  was  ready,  when  called  on  by  the  plain- 
tiff, to  transfer  it  to  him  upon  the  advance  being  paid.  We 
suppose  it  would  have  been  his  duty  to  have  procured  trans- 
fers to  the  plaintiff,  if  the  transfer  office  had  remained  in  New 
York,  when  the  plaintiff  paid  the  balance  of  the  price;  but 
the  failure  of  the  company,  and  the  removal  of  the  office,  ex- 
cused him  from  the  performance  of  that  act.  We  can  see 
nothing,  therefore,  in  the  conduct  of  the  defendant  to  render 
him  liable  to  the  plaintiff  for  the  money  which  the  latter  had 
chosen  to  invest  in  his  stock. 

The  plaintiff  had  no  interest  in  having  his  shares  kept  sepa- 
rate from  the  mass  of  the  defendant's  stock.  One  share  was 
precisely  equal  in  value  to  every  other  share.  Chancellor  Kent\ 
said,  in  a  case  precisely  similar  in  principle,  that  it  was  suffi- 
cient if  the  defendant  always  had  the  requisite  quantity  of 
shares  on  hand,  and  that  the  law  would  presume  that  the 
shares  so  on  hand  from  time  to  time  were  the  shares  deposited, 
because  the  parties  had  not  reduced  them  to  any  more  cer- 
tainty: Nourse  v.  Primes  4  Johns.  490  [8  Am.  Dec.  606];  S.  C, 
7  Id.  69  [11  Am.  Dec.  403]. 

The  judgment  of  the  superior  court  must  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed. 
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Thk  DOCTRDnEB  OT  THX  pRUiciPAXi  CASS  wore  approved  and  followed  in 
Clark  V.  Meigs,  13  Abb.  Pr.  468;  &  C,  22  How.  Pr.  341;  Hoffers  v.  Oould,  6 
Hun,  229;  Manion  v.  Chuld,  69  N.  Y.  226;  Marhkam  y.  Jaudon,  41  Id.  243» 
8o  far  as  to  uphold  the  doctrine  that  a  broker  u  not  bonnd  to  keep  the  same 
identical  shares  purchased  for  his  client,  if  he  has  always  on  hand  or  under 
his  control  a  sufficient  nomber  of  shares,  in  his  own  name,  or  under  his  con* 
trol,  to  respond  to  the  call  of  the  customer.  In  other  words,  upholding  the 
cnstoDi  of  brokers.  A  client  dealing  with  stock^brokers  is  governed  by  the 
customs  of  that  species  of  business:  Peckham  y.  Ketckum^  5  Bosw.  511;  WicU 
▼.  Uatciij  62  N.  Y.  540.  The  broker  may  take  title  in  his  own  name:  Mark- 
ham  V.  Jaudon,  supra,  A  broker  who  is  employed  as  such  to  purchase  and 
carry  stock  or  other  securities  has  a  right  to  retain  the  securities  as  margin: 
Wicks  V.  Hoick,  6  Jones  &  S.  111. 

DuTT  or  Stock  Bbokxb  to  bis  Cldeht. — 1.  Legal  Relation  or  Biokbb 
TO  Client,  where  the  former  with  his  own  money  purchases  or  sells  stocks 
for  the  latter  for  purposes  of  speculation.  The  business  of  buying  and  selling 
stocks  and  other  securities  in  the  United  States  is  generally  transacted  by 
brokers  for  a  commission  agreed  upon  or  regulated  by  the  usages  of  the  place 
where  stocks  are  bought  and  sold;  and  this  business  is  generally  restricted  to 
those  brokers  who  are  members  of  stock  exchanges,  there  being  one  of  these 
bodies  in  seyeral  of  the  principal  cities  of  the  United  States.  An  ordinary 
transaction  between  a  broker  and  his  client  in  a  stock  speculation  may  be 
thus  described:  "The  customer  employs  the  broker  to  buy  certain  stocks 
for  his  account,  and  to  pay  for  them,  and  to  hold  them  subject  to  his  order 
as  to  the  time  of  sale.  The  customer  advances  ten  per  cent  of  their  market 
value,  and  agrees  to  keep  good  such  proportionate  advance  according  to  the 
fluctuations  of  the  market.  The  broker  undertakes  and  agrees:  1.  At  once 
to  buy  for  the  customer  the  stocks  indicated;  2.  To  advance  all  the  money 
required  for  the  purchase  beyond  the  ten  per  cent  furnished  by  the  customer; 
X  To  carry  or  hold  such  stocks  for  the  benefit  of  the  customer  so  long  as  the 
margiu  of  ten  per  cent  is  kept  good,  or  until  notice  is  given  by  either  party 
that  the  transaction  must  be  closed — an  appreciation  in  the  value  of  the 
stocks  is  the  gain  of  the  customer,  and  not  of  the  broker;  4.  At  all  times  to 
have  in  his  name  or  under  his  control,  ready  for  delivery,  the  shares  pur- 
Abased,  or  an  equal  amount  of  other  shares  of  the  same  stock;  5.  To  deliver 
rach  shares  to  the  customer  when  required  by  him,  upon  the  receipt  of  the 
advances  and  commissions  accruing  to  the  broker;  or,  6.  To  sell  such  shares 
upon  the  order  of  the  customer,  upon  payment  of  the  like  sums  to  him,  and 
account  to  the  customer  for  the  proceeds  of  such  sale.  Under  this  contract, 
the  customer  undertakes:  1.  To  pay  a  margin  of  ten  per  cent  on  the  current 
market  value  of  the  shares;  2.  To  keep  good  such  margin  according  to  the 
fluctuations  of  the  market;  3.  To  take  the  shares  so  purchased  on  his  order 
whenever  required  by  the  broker,  and  to  pay  the  difference  between  the  per- 
centage advanced  by  him  and  the  amount  paid  therefor  by  the  broker: " 
Markltam  v.  Jaudon^  41  N.  Y.  239,  per  Hunt,  C.  J.  A  more  detailed  history 
of  an  ordinary  transaction  between  a  client  and  broker  is  given  by  Dos  Passes 
iu  his  masterly  work  on  stock-brokers  and  stock  exchanges,  p.  104.  "The 
ordinary  margin,"  says  he,  "paid  on  opening  an  account  with  a  broker,  that 
is,  in  ordering  him  to  buy  or  sell  securities,  is  ten  per  cent.  The  margin 
may  be  less  than  this,  or  frequently  none  is  advanced,  according  to  the  con- 
fidence which  the  broker  has  in  the  ability  of  the  client  to  respond  to  ultimate 
loss.  But  whether  the  broker  advances  all  or  only  the  principal  portion  of 
the  sum  invested  in  the  securities,  the  relation  of  the  parties  is  un<^hanged. 
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The  fact  exists  that  the  broker  looks  to  the  principal  for  an  indemnity  npon 
the  entire  transaction.    The  client  having  given  the  broker  an  order  to  bay 
or  sell,  either  in  writing  or  verbally,  the  next  step  in  the  transaction  is  that 
the  broker  goes  into  the  stock  exchange  and  execntee  the  business,  making  a 
verbal  contract  therefor  with  another  broker.    Frequently  the  broker,  npoa 
receiving  an  order,  deputes  another  or  subordinate  broker  to  do  the  busineas* 
This  is  contrary  to  the  general  principle  of  law  that  an  agent  cannot  delegate 
his  business  to  another — '  DelegcUa  foUstas  non  potett  delegairi; '  but  it  is  jus- 
tified by  the  general  usage  of  Wall  street,  of  which  the  client  has  express  or 
implied  knowledge.    The  exact  transaction  in  the  stock  exchange  is  aa  foUows: 
The  selling  broker  offers  for  sale  his  securities,  and  if  there  is  a  broker  present 
who  wishes  to  purchase,  the  contract  is  completed  upon  his  assenting  to  the 
terms  mentioned.'*    The  stock  exchanges  have  rules  and  regulations  which 
give  still  further  minute  details  concerning  stock  transactions,  but  they  ara 
too  voluminous  to  be  embodied  in  this  note.    Clear  and  explicit  information 
as  to  the  nUnuiia  of  such  transactions  will  be  found  in  the  work  above  alluded 
to.    Brokers,  in  malring  transactions  with  one  another,  do  not  know  for  whom 
they  are  made,  the  names  of  the  principals  being  jealously  concealed.    The 
result  is,  that  one  broker  looks  to  the  other  contracting  broker  to  carry  out 
the  transaction,  and  in  practice  there  is  no  attempt  made  to  enforce  any  lia- 
bility against  the  principal  should  he  become  known.    There  is  no  written 
contract,  as  a  general  rule,  between  the  brokers,  each  one  merely  dotting 
down  the  transaction  made,  and  reporting  it  to  his  office,  at  which  place,  later 
in  the  day,  the  business  is  confirmed  by  comparisons  made  by  each  side.    On 
the  following  day,  if  the  transaction  is  made  "regular,'*  the  stocks  are  duly 
delivered  at  the  office  of  the  purchasing  broker  by  the  selling  broker,  who 
receives  pa3rment  for  them.     If  the  sale  be  made  on  time,  the  transaction  ia 
completed  when  the  time-expires.    The  stock,  when  received,  remains  in  the 
office  of  the  purchasing  broker  to  await  the  further  orders  of  the  client.    Some- 
times the  stock  is  held  by  the  broker  with  merely  a  general  power  of  attorney 
in  blank  attached  to  or  indorsed  upon  it.    The  stock  is  sometimes  transferred 
on  the  books  of  the  company  in  the  name  of  the  broker,  but  rarely  in  the 
name  of  the  principaL    This  stock  is  considered  aa  the  client's,  subject  only 
to  the  lien  of  the  broker  for  advances  and  commissions.    The  broker  ooUecta 
the  dividends,  and  pays  assessments  upon  it»  if  any  be  levied,  and  the  same 
remains  in  his  hands  through  the  whole  transaction  until  it  ia  sold,  the  client 
never  having  possession  of,  and  rarely  ever  seeing,  the  stock.    Upon  the  pur- 
chase of  the  stock,  it  is  necessary  for  the  broker  to  send  a  notice  to  his  client, 
giving  the  price  and  the  name  of  the  broker  from  whom  he  has  purchased; 
and  unless  he  does  this,  his  negligence  will  preclude  him  from  recovering  hia 
commissions.    During  the  time  the  stock  or  securities  remain  in  the  possession 
of  the  broker,  he  uses  them  to  raise  money  with  which  to  carry  on  his  busi- 
ness, and  no  attempt  is  made  to  keep  the  stocks  separate,  or  to  keep  the  iden- 
tical certificates  on  hand,  the  client  usually  being  satisfied  if  the  broker  ia 
able  to  deliver  the  number  of  shares  purchased,  without  any  regard  to  par- 
ticular certificates:  Dos  Passes  on  Stock-brokers  and  Stock  Exchanges,  106- 
108.    It  is  evident  that  there  is  a  technical  distinction  between  the  transac- 
tions of  a  stock-broker,  aa  recited  above  in  the  language  of  Dos  Passos,  and 
the  transactions  of  an  ordinary  broker. 

This  distinction  is  thus  tersely  summarised  by  Woodruff,  J.,  in  his  dissent- 
ing  opinion  in  MarkJuim  v.  Jaudon,  41  N.  T.  256:  '*In  the  first  pUoe,  the 
stock-dealer  who  is  employed,  though  called  a  stock-broker,  does  not  aot  aa 
broker  In  this  transaction.    It  is  no  part  of  the  office  or  duty  of  a  braksr 
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to  pay  the  price.     It  is  no  part  of  the  office  or  rig^t  of  a  broker  to  receive  the 
property,  still  lees  to  take  the  title  to  his  own  name.    In  this  transaction  he 
acts  in  a  peculiar  business,  in  his  own  name  and  on  his  own  responsibility, 
protected  against  lees  by  the  indemnity  furnished,  or  by  the  agreement  to  be 
famished,  to  him.    The  idea  of  mere  agency,  ordinarily  suggested  by  the 
name  'broker,'  does  not  therefore  arise  ont  of  the  fact  that  the  dealers  in 
stocks  for  acconnt  of  others,  as  to  profit  and  loss,  are  called  stock-brokers. 
In  the  next  place,  the  transaction,  aooording  to  the  intent  and  purpose  of  the 
employment  ol  the  broker,  does  not  contemplate  that  the  customer  will  evei 
receive  the  stock  or  own  it.    It  may  be  that  if  the  broker  desires  to  close  hik 
connection  with  the  transaction,  the  customer,  if  he  pays  the  cost,  interest^ 
and  all  oonunissions  which  the  broker  has  earned,  or  is  entitled  to  earn,  will 
receive  the  stock.    Whether  he  may  so  insist  or  not  is  a  collateral  question; 
and  if  he  be  so  entitled,  it  will  nevertheless  be  true  that  this  is  not  in  pursa- 
anoe  of  the  original  arrangement^  but  a  departure  from  it;  for  the  intent  is 
that  the  stock  shall  be  carried  by  the  broker  until  directed  to  be  sold,  the 
customer  never  having  the  title  to  the  stock  at  alL     And  finally,  in  my  opin- 
ion, the  transaction  is  an  executory  agreement  for  a  pure  speculation  in  the 
rise  and  fall  of  stock,  which  the  broker,  on  condition  of  perfect  indemnity 
agsJnst  loss,  agrees  to  carry  through  in  his  own  name  and  on  his  own  means 
or  credit^  accounting  to  his  customer  for  the  profits,  if  any,  and  holding  him 
responsible  for  the  loss."    This  distinction  was  also  adverted  to  in  WkUe  ▼. 
BraumeU,  3  Abb.  Pr.,  N.  S.,  326,  per  Van  Vorst^  J.,  where  it  was  said  that  a 
broker  is  an  agent  simply.    He  transacts  business  not  for  himself,  but  for 
another.     He  is  a  middle-man,  a  negotiator  between  other  persons  for  a  com- 
pensation.   A  stock-broker  deals  in  stocks  of  moneyed  corporations,  and 
other  securities,  for  his  principaL    It  is  a  calling  of  great  responsibilities,  in 
which  punctuality,  honesty,  and  knowledge  are  required.    In  Wood  v.  Hayes, 
15  Gray,  375,  it  was  held  that  where  a  stock-broker  advances  his  own  money 
in  the  purchase  of  stocks  for  another,  and  holds  the  shares  in  his  own  name, 
the  transaction  stands  on  the  footing  of  contract*  which  is  strictly  conditional 
to  deliver  so  many  shares  on  payment  of  so  much  money.    But  notwithstand- 
ing these  technical  difbrences,  the  courts  have  a  decided  inclination  to  visit 
a  stock-broker  with  all  the  responsibilities  of  a  broker  and  pledgee,  and  to 
oonfer  upon  him  all  of  the  advantsges  of  those  relations.    This  law  seems  to 
.  be  established  by  the  following  cases:  Marhham  v.  Jceudon,  41 N.  Y.  235;  S.  C, 
40  How.  Pr.  366;  McNfA  v.  Tenth  NaUoiial  Bank,  46  K.  T.  325;  S.  C,  55 
Barb.  59;  Baker  v.  Drake,  53  N.  T.  211;  StetUon  v.  Jerome,  54  Id.  480;  Tons- 
dg  V.  Heart,  58  Id.  425;  Baher  v.  Drake,  66  Id.  518;  (human  v.  SmitK,  81  Id. 
25;  Bran  v.  Wmih,  40  Barb.  648;  darker.  Meigs,  22  How.  F^.  340;  Bead  v. 
Lambert,  10  Abb.  Pr.,  N.  S.,  428;  Andrems  v.  Gierke,  3  Bosw.  500;  Taylor  v. 
KetckuTn,  5  Bobt.  507;  Maryland  Fire  Ins.  Co.  v.  Dalrymple,  25  Md.  242; 
OOpin  V.  Howell,  5  Pft.  St.  41;  S.  G.,  45  Am.  Dec  720;  Kenfield  v.  Latham,  2 
CoLljeg.B^dC.235iChUdr.Hugg,4lCaL6l9;  Thompson y.  Toland,4Sld.  99. 
A  contrary  doctrine  appears  in  Hanks  v.  Drake,  49  Barb.  186;  Sterling  v. 
Jaudon,  48  Id.  459;  Sehepeler  v.  Eisner,  3  Daly,  11;  but  it  will  be  observed 
that  the  late  New  York  court  of  appeals  cases  given  above  overrule  these  con- 
flicting cases  on  the  point  under  consideration.    The  theory  that  the  relation 
which  exists  between  a  stock-broker  and  his  client  in  an  ordinary  speculative 
transaction  is  not  that  of  pledgor  and  pledgee,  is  mainly  based  upon  the 
argument  of  inconvenience.     It  is  said  that  ss  stocks  are  a  fluctuating 
species  of  proper^,  whose  value  is  liable  to  be  wiped  out  in  a  moment*  the 
burden  ahould  not  be  put  upon  a  broker  to  give  his  client  notice  of  a  decline 
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or  riae,  as  the  caae  may  be^  and  to  make  a  demand  for  farther  margins.  Bot 
this  argument  la  just  aa  forcible  when  applied  to  the  nndispated  caae  of  a  pure 
pledge,  where  it  ia  conceded  that  there  moat  be  notice  to  we  pledgor  before  a 
Bale  can  be  made,  aa  where  the  owner  of  atocka  pledgee  them  to  aecare  bor- 
rowed money.  In  thia  inatanoe^  although  the  atocka  are  liable  to  decline,  and 
leave  the  lender  without  aecurity,  it  ia  dear  that  in  the  abaence  of  any  expreaa 
agreement  they  could  not  be  aold  without  legal  notice:  Markham  v.  Jaudaiif 
41  N.  Y.  244.  So  where  the  client  depoaita  atock,  etc,  inatead  of  money,  aa 
a  margin,  it  haa  been  held  that  the  relation  of  pledgor  and  pledgee  ecdsta: 
Lawrence  v.  Maxwell,  53  Id.  19;  Vaupell  v.  Woodward,  2  Sandf.  Ch.  143. 
There  is  no  law,  howerer,  to  prevent  the  broker  from  protecting  himaelf 
against  the  fluctuationa  of  an  advance  or  decline  in  the  market  by  exacting 
aufficient  margina  at  the  outaet  to  meet  the  contingenciea  of  apecnlation;  and 
if  he  neglect  to  do  this,  he  ahould  not  expect  the  law  to  aid  him;  and  he  may 
further  inaure  himaelf  by  making  a  special  contract  with  hia  client,  which  will 
enable  him  to  dispoae  of  aecurities  in  any  manner  and  at  any  time  that  may 
be  agreed  upon  without  notice,  and  the  law  wiU  uphold  and  carry  out  auch 
contracta:  JOUer  v.  Cushman,  7  Robt.  298;  Taylor  v.  Ketchum,  5  Id.  513; 
Markham  v.  Jaudon,  41  N.  Y.  244.  "  Upon  the  whole,  while  it  must  be  con* 
ceded  that  there  are  incongruous  features  in  the  relation,  there  seems  to  be  no 
hardship  in  holding  that  a  stock-broker  is  a  pledgee;  for  although  it  is  true  that 
he  may  advance  all  or  the  greater  part  of  the  money  embraced  in  the  specula- 
tion, if  he  acts  honestly,  faithfully,  and  prudently,,  the  entire  risk  ia  upon  the 
client,  and  may  be  enforced  against  him  as  a  personal  liability,  irrespective  of 
the  value  of  the  securities  which  are  tho  subject  of  the  transaction.  The  stock- 
broker is  a  broker  because  he  has  no  interest  in  the  transaction,  except  to  the 
extent  of  his  commission;  he  is  a  pledgee  in  that  he  holds  the  stock,  etc.,  aa 
security  for  the  repayment  of  the  money  be  advances  in  its  purchase;  so  he 
is  a  trustee,  for  the  law  charges  him  with  tho  utmost  honesty  and  good  faith 
in  bis  transactions,  and  whatever  benefit  arises  therefrom  inures  to  the  cestui 
fue  trust:  "  Dos  Passos  on  Stock -brokers  and  Stock  Exchanges,  102,  1 14. 

2.  Purchase  on  "  Long  "  Account. — a.  Order  to  Purchase,  Price,  Num- 
ber qf  Shares  to  be  Bought,  etc — It  is  a  duty  imposed  by  law  that  when  a 
broker  or  agent  is  directed  to  buy  at  a  fixed  price  he  must  buy  at  that  price, 
and  no  other.  So  an  order  to  buy  stocks  "regular"  would  not  be  fulfilled 
by  the  brokers  purchase  at  ''seller's  option,  thirty  days:"  Taussig  v.  Hart, 
58  N.  Y.  428.  And  an  order  to  a  broker  to  buy  ^vq  hundred  aharea  of  atock* 
buyer's  option  in  sixty  days,  at  two  dollars  per  share,  will  not  be  fulfilled 
by  the  broker's  buying  the  same  at  one  dollar  and  sixty-two  and  one  half 
cents  per  share  at  thirty  days,  buyer's  option,  and  then  charging  one  dollar 
and  seventy-five  cents,  sixty  days.  The  client  is  not  liable,  therefore,  in 
such  a  case,  though  he  give  his  note  without  knowledge  of  the  facts:  Day  v. 
HoItms,  103  Mass.  308.  If  the  broker  is  merely  directed  to  buy,  without 
any  price  being  designated,  he  can  make  the  purchase  at  the  market  price; 
but  he  is,  of  course,  restricted  to  the  order  as  to  the  amount  or  number  of 
aharea  he  may  buy:  Doe  Passes  on  Stock-brokers  and  Stock  Kxchangea,  119. 
An  ordinary  broker'a  contract  for  the  purchase  of  nuning  stock,  each  ahaxe 
of  which  haa  an  independent  value,  ia,  however,  not  an  entire  contract.  So 
if  the  broker  cannot  purchase  the  whole  amount  stated,  he  may  purchase  a 
less  number  of  shares.  His  undertaking  is  not  to  deliver  the  whole  abso- 
lutely, but  to  buy  as  much  stock  or  as  many  securitiea  aa  he  can  obtain  in 
the  regular  way,  below  or  at  the  limit  fixed,  unleaa  there  ia  aomething  in  the 
eircumstances  surrounding  tho  transaction  to  show  that  the  diant  rsgaida  the 
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purchase  of  the  whole  nninber  of  shares  as  essential  to  the  Talne  of  a  part: 
Ifarye  y.  Strotue,  5  Fed.  Bep.  486.  The  broker  is  jnstified  in  acting  accord- 
ing to  the  course  of  trade  and  the  regular  usage  of  business  of  the  place 
where  stock  is  to  be  purchased:  Hoienstock  v.  Tormey,  32  Mil.  178;  S.  C,  3 
Am.  Rep.  125.  The  broker's  authority  to  buy  sbaros  may  be  revoked  at  any 
time  before  he  has  acted  upon  it;  and  money  put  up  to  enable  him  to  pay  for 
the  shares  may  be  demanded  back:  Fleteher  ▼.  Marthall^  15  Mee.  k  W.  761. 
This,  howeyer,  cannot  be  done  after  the  broker  has  Altered  into  a  contract  for 
purchase  and  become  personally  responsible  for  its  performance:  McEwen  ▼. 
Woods,  II  Q.  K  13;  Sutton  v.  TcUhann,  10  Ad.  ft  £L  27.  Where  a  broker  is 
directed  to  buy  at  a  particular  price,  or  at  the  market  price,  his  duty  in  each 
case  is  to  act  diligently  and  prudently  and  in  entire  good  faith:  See  cases  sub- 
sequently cited  to  this  point.  It  is  a  broker's  duty  to  give  his  client  the  fullest 
information  concerning  his  transactions  and  dealings  in  relation  to  the  prop- 
erty alleged  to  have  been  bought  or  sold.  He  must  not  conceal  such  informa- 
tion, and  if  he  does,  the  client  in  an  action,  brought  to  recover  alleged  profits 
or  to  adjust  unsettled  accounts,  should  be  accorded  a  full  right  of  examina- 
tion before  triaL  It  is  also  a  broker's  duty  to  exercise  his  best  judgment  and 
discretion  for  his  client's  benefit:  Gray  v.  Haig,  20  Beav.  219. 

b.  Brokers  Duty  and  LiabilUy  in  Purchasing — RigfU  to  Indemnity, — It  is  the 
broker's  duty  to  buy  the  kind  of  stock  or  securities  which  his  client  requests 
him  to  buy;  and  if  he  exercises  prudence  and  care  in  so  doing,  he  will  not  bo 
liable,  although  the  securities  purchased  by  him  for  his  client  in  the  regular 
course  of  business  prove  spurious.  Reasonable  diligence  and  care  only  are  re- 
quired of  a  factor  or  broker  in  his  employment.  The  known  usages  of  trade 
aad  business  enter  into  such  employment;  and  if  he  conducts  his  bnaineH  ac- 
cording to  such  usages,  he  will  be  exonerated  from  all  responsibility:  LoA  ▼. 
JleUman,  83  N.  T.  601;  PhiUips  v.  i/btr,  69  BL  155;  Desfiler  v.  Beers,  32  Id. 
268;  Bayliffe  v.  Butterworlh,  1  Exch.  425;  Webb  v.  Challoner,  2  Fost.  & 
Fin.  120;  McEwen  v.  Woods,  11  Q.  K  13;  Sutton  v.  Tatham,  10  Ad.  & 
£1.  27;  Whitehead  v.  Izod,  2  L.  R.  C.  P.  228;  Blederman,  Id.  604;  Smiih 
T.  Lindo,  5  Com.  K,  N.  S.,  587;  Bosewarne  v.  BilUng,  15  Id.  316;  Bemfry  ▼. 
Butier,  1  EL  B.  ft  E.  887;  Inehbaid  v.  Ndlgherry  Coffee  Co,,  34  L.  J.,  N.  S., 
C.  P.,  15;  Taylor  v.  Stray,  2  C.  B.,  N.  S.,  175;  Hunt  v.  Ounn,  15  Id.  226; 
Bayley  v.  WiUuns,  7  Com.  B.  886;  Pollock  v.  Stables,  12  Q.  B.  765;  Morriet 
V.  Hunter,  14  L.  T.  R.,  N.  S.,  897;  Glveen  v.  Johnson,  90  Pa.  St.  38.  That  the 
broker  is  not  liable  though  the  securities  purchased  be  spurious,  see,  particu- 
larly, Lambert  v.  Heath,  15  Mee.  ft  W.  486;  Westropp  v.  Solomon,  8  Com.  B. 
345;  Young  v.  Cole,  3  Bing.  N.  C.  724;  Peekham  v.  Ketckum,  5  Bosw.  506; 
S.  C,  10  Abb.  Pr.  220.  In  the  purchase  of  stocks,  there  seems  to  be  no  dis- 
tinction between  the  employment  of  a  stock-broker  and  any  other  kind  of  an 
agent.  In  the  case  last  cited,  the  court  held  that  the  employment  of  the 
defendants,  stock-brokers,  could  not  be  justly  treated  as  an  employment  to 
purchase  genuine  stock  to  the  extent  and  import  of  making  them  guarantors 
of  the  validity  of  that  which  they  should  purchase;  it  was  rather  to  purchase 
"what  in  the  market  was  passing  as  stock  of  this  description,  and  that  an 
agent  employed  to  purchase  a  commodity  of  a  particular  character  or  quality 
it  only  bound  to  use  all  the  circumspection  and  diligence  which  a  prudent 
purchaser  himself  would  exercise.  From  the  cases  already  cited  in  this  sub- 
division, another  rule  is  obtained,  where  the  broker  acts  in  pursuance  of  his 
authority,  in  good  faith,  with  prudence,  and  in  accordance  with  the  usages 
of  the  stock  exchange  or  his  fellow-brokers.  And  this  rule  is  that  the  broker, 
when  so  acting,  is  entitled  to  a  full  indemnificatum  for  any  losses  which  may 
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occnr  in  tiie  transaotioii  of  the  bosineas:  See  also  Ltt  ▼.  OarguHo,  13  Jonea 
ft  S.  595;  HavMna  ▼.  MdUby,  L.  R.  6  Eq.  605;  S.  0.,  4  Ch.  App.  200;  Em- 
merwiCs  Case^  L.  R.  1  Ch.  App.  433;  Marim  v.  Oibbmit  33  L.  T.  R.  561; 
WkUehead  v.  Izod,  L.  R.  2  C.  P.  228.  In  Duncan  v.  Hill,  L.  R.  8  Exch. 
248,  reyening  L.  R.  G  Exch.  255,  the  court  said,  in  alluding  to  the  right  of  a 
stock-broker  to  receive  indemnity  for  acts  performed  in  transacting  the  busi- 
ness  of  his  clients  according  to  the  rules  of  the  stock  exchange:  "It  must 
be  admitted  that  for  any  loss  incurred  by  the  agent  by  reason  of  his  having 
entered  into  such  contracts  according  to  such  rules,  unless  they  be  wholly 
unreasonable,  and  where  the  loss  is  without  any  personal  default  of  his  own, 
he  is  entitled  to  be  indemnified  by  his  principal  upon  an  implied  contract  to 
that  effect."  But  where  the  agent  is  subjected  to  loss,  not  by  reason  of  his 
having  entered  into  the  contracts  which  he  was  authorised  to  enter  into  by 
his  principal,  but  by  reason  of  a  default  of  his  own,  such  as  insolvency^ 
brought  on  by  want  of  means  to  meet  his  other  primary  obligations,  it  can- 
not be  said  that  he  has  suffered  loss  by  reason  of  his  having  entered  into  the 
contracts  made  by  him  on  behalf  of  his  principal,  and  consequently  there  is 
no  promise  which  can  be  employed  on  the  part  of  his  principal  to  indemnify 
him:  Id.  Neither  can  a  stock-broker  recover  where  he  acts  beyond  the  scope 
of  his  authority:  BwoJby  v.  Bdl,  3  Com.  B.  284;  Fletcher  v.  Marahall,  15 
Mee.  ft  W.  755.  Nor  can  he  bind  his  client  by  anything  done  under  a  rule 
of  the  stock  exchange  which  was  not  made  until  after  the  client  gave  the 
broker  his  instructions:  Weetropp  v.  Solomon,  8  Com.  B.  345.  It  is  also  a 
broker*B  duty  not  to  incur  any  expense  on  the  principal's  behalf  which  the 
broker  can  avoid:  CUgg  v.  Tovmshend,  16  L.  T.  R.,  N.  S.,  180.  And  a  cus- 
tom of  charging  customers  an  arbitrary  sum  for  telegrams,  usually  much  more 
than  the  actual  cost,  if  it  can  be  considered  reasonable,  ought  to  be  estab- 
lished by  very  satisfactory  proof,  and  it  should  appear  that  both  parties  knew 
of  it:  Marye  v.  Strouae,  5  Fed.  Rep.  483.  It  is  also  the  broker's  duty  to 
exercise  due  diligence  and  ordinary  skill  in  the  management  of  his  client's 
business,  such  as  giving  notice  of  each  transaction  in  stocks  according  to  the 
usages  of  brokers,  etc.  If  he  fails  to  do  this,  he  will  be  precluded  from  re- 
oovering  his  commissions:  Hoffman  v.  lAvingsUmt,  14  Jones  ft  8. 552;  see^  gen- 
erally, Speyer  v.  Colgate,  4  Hun,  662. 

c.  Not  Necesmry  for  Broker  to  Keep  Identical  Stock  Purehaaed — Diepoai-' 
tkm  and  Safe-keeping  qf  Securitiee,  ^merally,  aJUr  Purehaee  by  Broker. — 
After  stock  has  been  purchased  and  paid  for  by  a  broker,  he  may  have  the 
stock  transferred  to  his  own  name,  or  to  that  of  his  clerk,  so  as  to  secure  him- 
self for  the  amount  of  the  advances  made  by  him;  but  this  does  not  deprive 
the  client  of  the  privilege  to  vote  upon  the  stock,  as  it  is  well  settled  thai 
pledgors  of  stock  are  entitled  to  vote  upon  it:  Strong  v.  SmUh,  15  Hun,  225; 
Merchants'  Bank  v.  Cook,  4  Pick.  405;  McDankls  v.  Flower  Brock  Iffg. 
Co,,  22  Vt.  274;  Matter  qf  Barker,  6  Wend.  509;  Ex  parU  WUloocke,  7  Cow. 
402.  It  is  the  duty  of  a  broker  to  use  ordinary  diligence  and  care  in  keeping 
his  client's  securities;  and  if  in  the  exercise  of  all  proper  precautions  they  are 
stolen  or  lost,  he  will  not  be  liable:  Abbett  v.  Frederick,  56  How.  Pr.  68; 
Third  Nat,  Bank  v.  Boyd,  44  Md.  47;  S.  C,  22  Am.  Rep.  35;  Jtnkme  ▼. 
National  etc.  Bank,  58  Me.  275;  Dearborn  v.  Union  Nat.  Bank,  Id.  273; 
S.  C,  61  Id.  369.  But  it  has  been  held  that  a  corporation  is  liable  for  stocks 
and  bonds  deposited  with  it  as  collateral  security  for  a  loan,  and  which  have 
been  abstracted  and  misappropriated  by  one  of  its  officers  having  full  control 
of  the  affiiirs  and  funds  of  the  corporation,  and  where  the  conduct  of  such 
officer  was  not  properly  looked  after  by  the  trustees:  Cutting  v.  Marlort  78 
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17.  T.  454.  And  this  principle  hu  been  applied  to  the  eaae  of  etoek-broken 
"who  receiye  stocka  of  tlieir  cllente  ae  collatenl  or  otherwieey  and  frandalently 
or  negligently  allow  them  to  be  lost  or  misappropriated.  Thus,  where  a  firm 
of  stock-brokers  reoeire  or  hold  money  for  their  clients,  and  an  individual 
member  ooQTerts  or  misapplies  snch  money,  the  other  partners  are  stiU  liable 
to  the  clients,  althoii|^  they  had  no  knowledge  of  the  misappropriation  or 
conversion:  BiUler  ▼.  Finck^  21  Hnn,  210;  Sadler  ▼.  Lee^  6  Beav.  324;  La 
Marqum  DeRibtyrt  ▼.  Barday,  23  Id.  107;  Stone  ▼.  JfonA,  6  Bam.  k  Cress. 
651.  A  broker,  however,  who  acts  in  good  faith,  and  according  to  the  nssges 
of  stock-broken^  is  not  liable  for  the  loas  of  margins  cansed  by  the  insolvency 
of  his  fellow-biokfir,  with  whom  he  has  deposited  sndi  margins:  Oheen  v. 
^Q&Mon,  90  Pa.  St.  38.  And  it  is  no  violation  of  the  broker's  duty  to  nse  his 
dienf  s  secorities  left  with  him  on  margin.  The  aecnrities,  it  is  tme,  are  the 
dienVa,  bat,  on  the  other  hsnd,  the  money  of  the  broker  has  paid  for  them, 
^le  relation  between  the  broker  and  dient^  we  have  seen,  is  that  of  pledgor 
and  pledgee;  and  on  the  groond  that  the  pledgee  has  the  right  to  nse  pledged 
property,  unless  prohibited  by  agreement  or  by  the  natnre  of  the  thing 
pledged,  it  seems  to  be  the  better  opinion  that  a  broker  may  nse  his  client's 
■eearities,  acooonting  to  the  client  for  the  benefits  or  profits,  less  the  amonnt 
properly  expended  in  conducting  his  stock  transactions.  The  outgrowth  of 
this  doctrine  is  the  rule  laid  down  in  the  principal  case,  that  a  broker  holding 
stocks  for  his  client  on  margin  for  speculation  is  not  bound  to  keep  on  hand 
the  identical  shares  purchased.  The  duties  of  his  employment  are  folly  com- 
plied with  by  having  ready  for  delivery,  or  under  his  control,  shares  of  the 
aame  description  and  amount  as  those  purchased  for  his  client,  when  called  for 
by  the  latter.  Shares  of  stock  have  no  **  ear-mark;"  and  as  one  share  is  equal 
to  every  other  share  of  the  same  stock,  the  broker  is  not  bound  to  deliver,  or 
to  have  on  hand  for  delivery,  any  particular  ahares,  or  the  identical  shares 
purchased  for  his  client,  mie  above  propositions  are  borne  out  by  the  fol- 
lowing cases:  BoyJan  v.  ffuguet,  8  Nev.  345;  SdUers  v.  Oenm,  7  Abb.  Pr.  193; 
&  C,  3  Bosw.  250;  Levy  v.  Loeh,  85  N.  T.  365;  Lcaifrence  v.  Maxwell,  58 
Barb.  511;  S.  C,  6  Lans.  469;  53  N.  Y.  19;  Taumg  v.  Hart,  58  Id.  425; 
ThompBon  v.  Tolaand^  48  GaL  99;  Wynhap  v.  Seal.  64  Pa.  St.  365;  Wood  v. 
Hayes,  15  Gray,  375;  AihmB  v.  Qafnble.  42  GaL  86;  S.  C,  10  Am.  Bep.  407; 
ffawley  v.  Brumaghn^  33  Id.  394;  Berlm  v.  Eddy,  33  Mo.  426;  WorthingUm  v. 
Tormey,  34  Md.  193;  Le  Croy  v.  Eastman,  10  Mod.  499;  MocaUa  v.  Bell,  27 
L.  J.,  N.  S.,  Ch.  240;  Nowrse  v.  Prhne,  4  Johns.  Ch.  489;  S.  C,  8  Am.  Dec. 
<M)6;  S.  C,  7  Id.  69;  11  Am.  Dec  403;  Oilpin  v.  Hoioell,  5  Pa.  St.  41;  S.  C, 
45  Am.  Dec.  720. 

The  following  cases  also  show  that  a  stock-broker  who  has  purchased  stock 
for  a  client  or  customer  fulfills  his  obligations  by  keeping  at  all  times  on 
hand,  or  under  his  control,  ready  for  delivery  to  his  customer,  upon  his  pay- 
ing the  sum  due  him  thereon,  either  the  particular  ahares  purchased,  or  an 
equal  amount  of  other  shares  of  the  same  kind.  The  principal  case  is  also 
cited  in  each  of  them,  or  in  the  notes  thereto,  to  the  point  stated:  See  SieiO' 
art  V.  Drahe,  46  N.  Y.  463;  Price  v.  Oover,  40  Md.  112;  ChawberMn  v. 
Orteidea^,  4  Abb.  N.  G.  178;  MarsUm  v.  Oould,  69  K.  Y.  226;  Bogers  v.  Oould. 
6  Hun,  229.  See  also,  in  this  connection,  LangUm  v.  WaUt,  L.  R.  6  £q.  165; 
Clarhe  v.  Meige,  13  Abb.  Pr.  467;  S.  G.,  22  How.  Pr.  340,  reversing  the  same 
case,  12  Abb.  Pr.  267,  and  21  How.  Pr.  187.  Taylor  v.  Ketchum,  5  Robt 
607,  S.  G.,  35  How.  Pr.  289,  was  also  overruled  by  the  abo'  e  authori- 
ties. So  where  government  bonds  are  purchased  for  a  client,  tue  identical 
Wnds  need  not  be  retained,  unless  there  is  some  ipecial  agreement  to  the 
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contrary:  Levy  ▼.  Loeb,  85  N.  Y.  665;  and  where  sectiritiea  are  deposited 
with  a  Btock-broker  for  the  parpoee  of  his  advancing  money  upon  them,  he 
haa  an  implied  authority  to  pledge  sach  secoritiea  to  some  other  person  for 
tliat  purpose:  MocaUa  v.  Bell,  27  L.  J.,  N.  S.,  Ch.  240.    But  where  a  client 
employs  a  stock-broker  to  sell  a  certain  number  of  shares  for  him,  and  the 
specified  quantity  is  delivered  for  that  purpose,  the  broker  is  responsible  if 
ho  transfers  the  shares  to  a  third  person,  and  the  client  may  treat  such  trans- 
fer as  a  sale  of  his  stock.     As  an  agent  of  the  owner,  he  violates  his  duty  if 
he  does  anything  else  with  the  stock  than  to  sell  it.     And  evidence  of  a  cus- 
tom among  brokers  to  make  such  a  transfer  is  inadmissible  in  defense  of  such 
a  transaction:  Parwna  v.  Martin^  11  Gray,  111.     It  is  the  stock-broker's  duty 
to  have  at  all  times  on  hand,  or  under  his  control,  stock  sufficient  as  to  num- 
ber of  shares  or  quantity  to  make  good  his  client's  purchases,  when  the  latter 
shall  pay  the  amount  due  thereon.     He  can  claim  to  have  fulfilled  his  con- 
tract only  so  long  as  he  has  on  hand  shares  similar  in  kind,  etc.,  to  those 
which  he  has  purchased  for  his  client;  and  if  he  denudes  himself  of  the  power 
to  fill  his  customer's  order,  he  is  guilty  of  a  conversion,  and  the  client  may 
assume  that  the  sale  by  which  the  broker  dispossessed  himself  of  the  stock 
was  made  for  bis  benefit,  and  recover  the  price  of  the  shares  on  the  day  the 
sale  was  made:  LangUm  v.  WaiU,  C  L.  R.  Eq.  165.     While  a  stock  broker  is 
not  bound  to  keep  on  hand  the  identical  securities  purchased,  yet  a  duty  to 
keep  them  may  be  imposed  upon  him  by  agreement,    mius,  if  the  parties 
agree  that  the  original  bonds  shall  be  carried,  the  broker  must  keep  them  on 
hand  in  the  identical  shape  in  which  they  were  purchased.    So  if  the  broker 
sells  or  disposes  of  the  bonds  in  breach  of  such  agreement,  his  client  will  not 
be  liable  to  him  for  any  loss  arising  upon  a  sale  of  other  bonds  substituted  for 
the  original,  although  the  broker  shows  that  he  had  oonstantiy  on  hand,  dur- 
ing the  relation,  other  bonds  sufficient  to  meet  the  demands  of  his  dieni. 
The  broker  must  show  that  he  has  substantially  performed  all  the  eonditionii 
precedent  embraced  in  the  contract  before  he  can  recover  in  sudi  a  case: 
Lemj  V.  Loebf  85  N.  Y.  365;  Hardy  v.  Jaudon,  I  Robt  261;  8.  C.  affirmed, 
41  N.  Y.  619,  note.     Further,  it  is  the  duty  of  a  pledgee  to  restore  the  same 
kind  of  stock  pledged  with  him,  where  there  are  two  different  kinds  in  the 
corporation.    Thus  a  pledge  of  fifty  ahaies  of  ''consolidated"  stock  cannot 
be  restored  by  assigning  to  the  pledgor  fifty  shares  of  "  converted "  stock. 
The  identical  kind  pledged  must  be  restored:  Wihm  v.  LiUle^  2  N.  Y.  448^ 
449. 

d.  "CalU,"  or  As9es8menta,  Dwidenda,  Interest,  Profits,  etc* — ^As  stock,  when 
purchased,  becomes  the  property  of  the  client,  it  follows  that  all  benefits  in 
the  way  of  accretions,  interests,  dividends,  or  profits  resulting  therefrom 
belong  to  the  latter:  Gruman  v.  Smith,  81  N.  Y.  25,  reversing  12  Jones  ft  S. 
3S9;  Markliam  v.  Jaudon,  41  N.  Y.  235;  Hcubrouck  v.  Vandervoort,  4  Sandf. 
74.  So  all  profits  or  benefits  of  any  description  which  the  stock-broker  derives 
from  the  loan  or  use  of  his  client's  securities,  would,  under  this  rule,  and  in  the 
absence  of  agreement,  belong  to  the  client.  But  it  has  been  held  that  it  is 
not  only  the  right  but  the  duty  of  the  pledgee  of  stock  to  collect  all  dividends 
accruing  whilst  the  stock  remains  in  his  hands.  The  fact  that  no  transfer 
has  been  made  on  the  books  of  the  company  from  whom  the  pledgor  collects 
the  dividends  is  immaterial.  And  this  rule  allowing  the  dividends  to  the 
pledgee  is  right,  because  he  has  a  right  to  have  the  stock  transferred  into  his 
own  name  upon  the  books  of  the  company.  If,  therefore,  the  pledgor  of 
stock  receives  the  dividends  from  the  company,  the  pledgee  may  maintain 
an  action  against  him  to  recover  the  same:  Oaiy  v.  HolUday,  8  Mo.  App.  118. 
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Wbere  a  bond  witii  intezert  ooapons  attached  is  the  tabjeei  of  the  pledge* 
the  pledgee  has  an  implied  anthority  to  collect  the  interest  thereon:  Andrw- 
coifgm  B,  R.  Co.  ▼.  Auburn  Bani,  48  Me.  335.  The  client  is  subjected,  how- 
ever, on  the  other  hand,  to  all  of  the  responsibilities  of  ownership,  and  is 
liable  for  all  ''calls"  or  assessments  of  any  kind  made  npon  the  stock  while 
he  is  the  owner  thereof  althongh  the  broker  may  have  paid  them  in  the  first 
faistance,  by  reason  of  the  stock  being  transferred  on  the  books  into  his  own 
name,  in  accordance  with  the  usages  of  the  business:  MeCaUa  ▼.  Clarke  55  Qa. 
63.  So  a  pledgee  of  stock  who  has  transferred  the  same  on  the  books  of  the 
company  is  sabject  to  all  of  the  liabilities  of  a  stockholder:  Pullman  ▼.  Upton^ 
96U.  a328;  Naikmal  Bank  v.  Case,  99  Id.  028;  Whteloek  t.  Kotl,  TI IXL  296. 

3.  DuTT  07  Bbokmb  to  Sbll — ' '  Stop-obbib.  "—It  is  a  stock-broker's  dnty, 
when  directed  to  sell  stock,  to  comply  with  the  cUent's  instructions  to  selL 
His  duty  is  to  sell  at  the  price  named,  or  at  the  market^  if  that  be  the  order, 
and  to  faithfully  and  rigidly  carry  out  directions  in  respect  to  time,  price^ 
Bomber  of  shares,  manner,  and  place.  The  broker's  duty  in  selling  is  governed 
by  the  same  general  mle  that  controls  in  the  case  of  an  order  to  pnrchase, 
and  he  most  exerdse  skill,  pradenoe,  and  caation  in  making  sales  of  stock  for 
bis  customer:  Tmtsrinff  v.  Hart,  58  N.  Y.  426;  Pult^er  v.  Shepard,  88  HL  518; 
«roiMS  ▼.  MarhSf  40  Id.  313.  Evidence,  however,  is  admissible  to  show  that 
a  written  order  to  sell  stock  at  a  designated  figure  was  subsequently  modified 
by  an  oral  understanding  for  delay  as  to  time,  on  the  ground  that  the  agree- 
ment did  not  contradict  the  written  power  to  sell  at  the  price  named:  Clarht 
Y.  Jleiff9,  10  Bosw.  337;  BiekeU  v.  Taylor,  55  How.  IV.  128.  So  a  receipt  in 
a  broker's  contract  for  the  sale  of  stock,  acknowledging  the  receipt  of  the  first 
payment  or  the  margin  on  the  contract,  ii  only  prima/ade  evidence  of  the 
payment  of  the  money,  and  may  be  explained  by  parol  testimony:  Winam§  v. 
Haaaey,  48  CaL  635.  The  broker's  authority  to  sell  eztsts  until  it  is  counter- 
manded  or  revoked  by  implication;  but  this  question  is  governed  to  a  great 
extent  by  usage  and  the  course  of  dealing  between  the  parties:  DavU  v. 
Choynne,  4  Daly,  218,  affirmed  in  57  N.  T.  676.  Dos  Passes,  in  his  excellent 
work  on  stock-brokers  and  stock  exchanges,  p.  166,  explains  a  practice  of  Wall 
street  "Frequently,"  says  he,  "a  client  wishes  to  limit  a  loss  upon  stocks, 
in  which  case  he  gives  his  broker  what  is  called  a  'stop-order,'  which  author- 
iaes  and  directs  the  broker  to  sell  the  stocks,  or  to  buy  them  in,  as  the  case 
may  be,  when  they  arrive  at  a  certain  price,  in  which  event  the  broker  must 
sell  or  buy  when  tiie  price  readies  his  limit;  with  this  reservation,  however, 
that  the  price  at  which  the  broker  is  directed  to  sell  or  buy  must  be  mads 
by  some  third  person.  This  may  be  illustrated  by  the  following  example: 
If  A,  being  the  owner  of  one  hundred  shares  of  Kew  York  Central  railroad 
stock,  should  direct  his  broker  to  sell  the  same  when  the  stock  should  reach 
cr  be  quoted  at  ninety-nioe,  in  this  event  it  is  the  duty  of  the  latter  to  sell 
at  that  price;  not»  however,  until  some  other  broker,  by  a  distinct  transac- 
tion, has  made  the  stock  sell  at  ninety-nine,  it'  being  the  understanding  that 
a  broker  cannot  make  that  price  himself  by  the  sale  of  the  stock.  If,  how- 
ever, the  broker,  when  the  stock  reaches  ninety-nine^  is  unable  to  sell  at  that 
price,  it  seems,  by  the  usage  of  Wall  street^  that  he  can  sell  at  the  next  figure 
below  ninety-nine." 

He  cites  Smith  v.  Boutier,  70  Fa.  St.  325,  however,  and  uses  it  to  illustrate 
-views  not  in  harmony  with  the  practice  which  obtains  in  Wall  street.  In 
this  case,  the  order  was  made  by  the  dient  in  a  transaction  in  which  he  was 
**  short "  of  stocks,  and  was  as  follows:  "Buy  for  my  account  two  thousand 
ehares  New  York  Central,  at  one  hundred  snd  sixty-six;  or  in  the  event  o# 
▲m.  Pwl  Vol.  LXXV— 21 
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that  stock  going  against  me,  take  the  two  thonwnd  ahares  in  at  one  hundred 
and  aeventy-fire. "  ' '  Take  in  "  moans  to  bay.  The  brokers,  acting  under  this 
order,  bought  in  the  ahares  at  an  average  of  one  hundred  and  seventy-four  and 
five  eighths,  or  three  eighths  below  the  price  mentioned  in  the  order.  The 
question  was  squarely  raised  in  the  case  as  to  whether  this  was  an  execution 
of  tlie  order.  The  construction  of  the  order  was  left  to  the  jury,  who  found 
for  the  brokers,  and  the  decision  was  affirmed  on  appeal  This  case  is  criti- 
cised  by  Dos  Passes,  p.  167,  who  says:  "Although  the  act  of  the  brokers  in 
'buying  in'  the  stock  at  one  hundred  and  seventy-four  and  five  eighths 
might  have  been  advantageous  to  their  client,  it  was  not  in  accordance  with 
the  stop-order,  which  gave  them  the  right  to  act  only  when  the  stock  reached 
one  hundred  and  seventy-five.  An  agent  or  broker  must  obey  strictly  his 
instructions,  and  it  is  no  answer  in  his  mouth  to  say  that  by  disobeying  them 
an  advantage  accrued  to  his  prinoipaL"  In  connection  with  the  above,  see 
Bertram  v.  Oodfray,  1  Knapp,  381;  Bush  v.  Coie,  28  N.  Y.  261;  NedfiU  v. 
ITelser,  49  Mo.  383;  Davis  v.  Owsftine,  57  K.  Y.  676;  Wieks  v.  ffatehy  62  LL 
635.  A  principal  must,  within  a  reasonable  time,  dissent  from  the  act  of  his 
agent  if  the  latter  has  acted  contrary  to  his  instructions.  He  cannot  wait  to 
see  whether  such  action  shall  result  advantageously  or  disadvantageously 
and  then  determine  what  he  will  do.  Thus,  a  principal  gave  his  broker 
orders  to  sell  gold  for  him  if  it  reached  two  hundred  and  seventeen.  That 
price  was  reached  and  the  broker  did  not  sell,  but  held  on,  as  the  market 
looked  strong,  the  principal  knowing  the  fact  and  making  no  objection  thereto. 
A  sudden  fall  and  a  sale  at  a  lower  price  followed,  and  the  broker  was  held 
liable  only  for  the  actual  loss  sustained,  and  not  chargeable  with  any  loss 
from  a  neglect  to  sell  at  the  highest  point  above  the  limit:  Hope  v.  Lawrencgf 
50  Barb.  258.  It  is  a  broker's  duty  to  sell  when  directed,  and  a  failure  to  do 
so  will  make  him  liable  in  ansumpsU  on  the  money  counts  for  the  margin 
originally  deposited  with  him  by  tlio  customer:  Jones  v.  Marh,  40  HI.  313. 
Ue  is  also  to  l>e  governed  by  the  directions  of  his  client;  but  if  he  receive 
uonc,  he  does  not  violate  his  duty  by  making  a  sale  according  to  the  gennral 
usages  of  brokers:  SuUon  v.  Tatham,  10  Ad.  &  El.  30.  It  is  the  duty  of  the 
broker,  according  to  the  usage  of  Wall  street,  to  receive  payment  for  the 
stock  sold,  and  this  is  a  reasonable  practice,  as  he  has  possession  of  the  stocks^ 
and  is  clothed  with  the  apparent  ownership,  upon  which  purchasers  rely,  and 
who  do  not  even  know  the  principal:  Doe  Passes  on  Stock-brokers  and  Stock 
Exchanges,  168.  A  stock-broker  cannot  sell  on  credit,  for  that  is  not  the 
usaal  coarse  of  his  business:  Wiltsldre  v.  Sims,  1  Camp.  258;  SUUe  q/*  Illinois 
V.  Delajidd,  8  Paige,  526;  S.  C,  sub  nom,  Deiafield  v.  State  qf  Illinois,  26  Wend. 
192.  Bat  the  case  last  cited  shows  that  an  authority  to  sell  on  credit  may  be 
implied  where,  from  the  general  usages  of  the  trade  in  which  the  agent  ia 
employeil,  it  is  the  custom  to  sell  on  credit.  See  also  VanAlen  v.  Vanchpool, 
6  Johns.  69,  to  the  same  point.  Where  stocks  are  usually  sold  for  cash,  the 
broker  will  be  liable  for  any  loss  which  may  occur  by  his  selling  on  ciedit^ 
although  in  doing  so  he  may  act  in  good  faith,  and  with  the  object  of  benefit- 
ing his  client:  Brown  v.  Boorman,  11  CI.  ft  Fin.  1. 

4.  LiMn-ATiON  OF  Broker's  Liabilitt  by  SPKCiALCoiiTRAcrwTniCLiKirr. 
AVhere  panics  have  settled  the  terms  and  conditions  of  a  contract  by  agree* 
meut,  they  will  be  concluded  by  it,  regardless  of  any  usage  or  custom:  Cor- 
belt  V.  Underwood,  83  III.  324.  And  a  stock-broker  may,  by  special  contract^ 
limit  his  liability  in  any  respect  towards  liis  client:  MarUuxm  v.  Jattdon,  41 
N.  Y.  235;  Stenlon  v.  Jerome,  64  Id.  480;  Robinson  v.  Norris,  51  How.  Pr. 
442;  affirmed  6  Hun,  233;  MilUhen  v.  I>dion,  27  N.  Y.  364;  HyaU  v.  Argm^ 
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3 GaL  151 ;  Baktr  ▼.  Drake,  66  K.  T.  518;  S.  C,  23  Am.  Rep.  80;  Wiehy,  Hateh^ 
62  Id.  535.     A  special  contract  with  broken  growiDg  Ofat  of  a  "straddle  **  la 
fllnstrated  by  the  case  of  JIarru  y.  Tumibridge,  8  Abb.  N.  C.  291;  affinned 
in  83  N.  Y.  92;  S.  C,  38  Am.  Rep.  398.    Plaintiff  purchased  through  tha 
defendant,  a  broker,  a  sixty  days'  "straddle/'  that  is,  a  contract  by  which 
the  plaintiff  had  the  option  to  either  receive  or  deliver  one  hundred  shares  of 
Lake  Shore  stock  at  sixty -two  and  three  fourths  for  sixty  days.  '  The  defend- 
ant guaranteed  that  the  stock  would  fluctuate  at  least  eight  per  cent.    Thtt 
plain  object  of  the  "straddle"  was  to  secure  the  benefit  of  the  possible 
fluctuations  of  sixty  days;  and  it  remained  in  defendant's  hands  until  the 
next  day,  when  he,  without  express  authority,  sold  "short"  one  hundred 
shares  of  the  stock  against  the  "straddle,"  and  closed  out  the  tranwction 
eventually  at  a  Ions  to  plaintiff     From  the  day  the  "  straddle  "  was  purchased 
the  stock  advanced  until  it  reached  seventy-three  and  three  eighths,  and  dur- 
ing the  whole  period  of  sixty  days  covered  by  the  contract,  the  stock  at  no 
time  fell  below  the  purchase-price.    The  plaintiff  recovered  a  judgment  in  an 
action  on  the  "straddle,"  the  court  holding  that  the  action  of  defendant, 
subsequent  to  the  purchase,  in  purporting  to  sell  "short"  against  the  "strad- 
dle," was  nugatory.     It  was  also  held  that  it  was  the  broker's  duty  to  have 
closed  the   "straddle"  by  exercising  the  option  at  a  most  favorable  time 
within  the  sixty  days;  and  that  a  failure  to  do  so  made  him  liable  for  what 
plaintiff  lost  by  his  neglect,  and  that  this  result  could  not  be  affected  by  any 
alleged  custom  of  broken  not  known  to  the  plaintiff. 

5.  Duty  07  Brokers  in  Sales  tob  "Sdort  Acootmr,"  ANt»  to  Closr 
"Short**  Contract  bt  BcmNo  in  Stock. — A  " short  sale " is  a  sale  before 
purchase,  with  a  view  of  purchasing  at  a  future  time  at  a  lower  price.    To 
carry  out  such  a  speculation,  the  stock  must  be  temporarily  procured  by  the 
seller  for  delivery  to  the  ptirchaser.    Where  stocks  are  sold  "short"  in  the 
"regular"  way,  that  is,  not  upon  time,   "seller's  option,"  it  is  the  broker's 
duty  to  deliver  them  the  next  day  after  the  sale  is  made.    The  broker,  not  liav^ 
ing  the  stock,  is  of  course  compelled  to  borrow  it  in  order  to  make  a  delivery. 
But  if  the  stocks  are  sold,  to  be  delivered  at  a  future  time,  that  is,  "seller's 
option"  or  "buyer's  option,"  then  it  is  not  the  broker's  duty  to  deliver  the 
stocks  until  the  option  expires,  or  until  the  purchaser  calls  for  them.     The 
profit  or  loes  depends  upon  whether  the  stock  rises  or  falls,  and  the  client  ham 
the  right  to  direct  his  broken  at  any  time  to  buy  in  the  dtock  and  close  the 
transaction.     Until  bought  in,  the  broken  are  in  duty-bound  to  the  persons 
from  whom  they  obtain  the  stock  to  return  to  them  an  equal  number  of  shares^ 
whatever  may  be  the  market  price  at  the  time  it  is  demanded.     For  definition 
of  "short  sales,"  see  SmiUi  v.  Bouvkr,  70  Pa.  St.  325;  MaxUm  v.  Olieen,  75 
Id.  166;  Knowlton  v.  Fitch,  62  N.  Y.  238,  reversing  43  Barb.  493;   Wicks  v. 
Haich,  62  Id.  535;   WhUe  v.  Smith,  54  Id.  522.     Where  a  stock-broker  agrees 
for  a  commission  to  be  paid  to  him,  and  upon  a  deposit  with  him  of  a  stipu- 
lated margin  to  make  a  short  sale  for  his  client^  his  duty  is  only  partially  per- 
formed by  a  sale;  as  it  is  a  part  of  the  bargain  that  the  broker  shall  carry  the 
stock  for  a  reasonable  time.    Otherwise  the  object  of  the  transaction  would 
be  defeated.    If  the  margin  is  not  kept  good,  the  broker  may  at  any  time 
close  the  transaction  upon  demand  and  notice;  and  he  may  close  it  upon 
notice  after  he  has  carried  the  stock  for  a  reasonable  time.    He  has  no  rights 
however,  unlcH  granted  by  express  contract,  to  buy  in  stock  to  cover  the  sale 
without  notice  to  or  direction  from  hb  client.     If  he  does  so,  he  will  be 
liable  for  any  loss  thus  occasioned  to  his  principal:  Wlatt  v.  Smith,  54  K.  T. 
622.    Tha  duty  of  a  broker  to  his  client  upon  receiving  an  order  te  sell  stooks 


824  HoBTON  V.  Morgan.  [New  York, 

*<Blu»t "  is  tiie  same  which  he  owes  to  him  in  the  case  of  a  pttrchaee,  which 
has  been  above  aUnded  to.  So  if  ordered  to  sell  at  a  fixed  price,  he  must  sell 
at  that  price  if  possible;  if  at  the  market  price,  he  mast  sell  at  the  best  pos- 
sible market  price,  and  is  liable  to  his  client  for  not  exercising  ordinary  care 
and  diligence.  The  broker  has  no  right  to  buy  in  the  stocks  with  which  to 
cover  or  conclude  a  "short"  sale,  without  the  order  or  knowledge  of  the 
dientk  unless  after  notice  and  demand  for  additional  margin  the  latter  fails 
to  respond.  But  it  is  the  broker's  duty,  upon  the  order  or  request  of  the 
client,  to  buy  the  stocks  and  return  them  to  the  person  from  whom  they  were 
originally  borrowed.  This  closes  the  transaction.  If  the  stocks  can  lie  pur- 
chased at  a  lower  figure  than  that  for  which  they  were  originally  sold,  the 
client  makes  a  profit;  if  not,  he  suffers.  For  cases  illustrating  the  duty  of 
Inrokers  to  close  " short "  contract  by  "buying  in  "  stock,  see  Dos  Psssoe  on 
Stock-brokers  and  Stock  Exchanges,  184-187,  citing  KnowlUm  v.  FiUht  52 
K.  Y.  288,  reversing  48  Barb.  593;  Wldte  v.  Smith,  54  N.  Y.  522;  StapUa  v. 
Cmld,  9  Id.  520;  Otlrieks  v.  Ford,  23  How.  49;  White  v.  Sfniih,  6  Lans.  5. 

6.  OoMFULSORT  Salb  b7  Bboker. — It  is  a  broker's  duty  to  give  his  client 
ikotice  that  the  latter's  margin  is  diminished,  and  that  further  margin  is 
tequired  where  the  client  fails  to  put  up  sufficient  margins  to  meet  the  fluo- 
toations  of  the  market.  The  broker  cannot  summarily,  without  any  previous 
demand  for  margin,  dispose  of  his  client's  stocks;  but  if  the  client  fails  to  put 
np  margins  sufficient  to  make  the  broker  safe,  the  latter  can  sell  the  stock 
upon  customary  and  reasonable  notice.  Upon  these  propositions,  see  Oruman 
V.  Smith,  81  N.  Y.  25;  Knowlton  v.  Filch,  52  Id.  288;  Stenton  v.  Jerwne,  54 
Id«  480;  Moeller  v.  McLagan,  60  IlL  317;  CorbeU  v.  Underwood,  83  Id.  324; 
43.  C,  25  Am.  Rep.  392;  Bakar  v.  Drake,  G6  N.  Y.  518;  Hanka  v.  Drake,  49  Barb. 
186;  Park  v.  Musgrave,  2  Thomp.  A;  G.  571 ;  Bosch  v.  His  Creditors,  1  La.  Ann. 
Bl;  Odricks  v.  Ford,  23  How.  49.  But  the  mere  failure  of  the  client  to  fur- 
bish margins,  after  notice  of  a  decline  or  advance  in  the  market,  and  a  demand 
for  margins  sufficient  to  meet  the  fluctuations  of  the  market,  is  not  sufficient 
to  authorize  a  broker  to  sell  the  stock  or  close  the  transaction.  It  is  also  the 
duty  of  the  broker  to  give  to  his  customer  notice  of  the  time  and  place  of  sale: 
Bead  v.  Lambert,  10  Abb.  Pr.,  N.  S.,  428,  and  cases  cited  in  note  thereto; 
Wheeler  v.  Newbould,  16  N.  Y.  392;  SUwart  v.  Drake,  46  Id.  449;  Oruman 
▼.  Smith,  81  Id.  25.  In  making  a  demand  for  more  margin,  and  in  giving  a 
notice  of  sale  for  a  failure  to  comply  with  a  demand  for  more  margin,  there 
fure  many  interesting  questions  as  to  detail,  but  a  treatment  of  them  would 
transcend  the  limits  of  this  note,  and  for  this  reason  they  are  omitted. 
Another  question  too  extensive  for  discussion  here  is,  whether  a  broker  can 
«ell  to  or  purchase  from  his  principal,  and  the  effect  of  such  dealing.  It 
may  be  stated,  however,  that  tiie  relation  of  principal  and  agent  is  applicable 
to  that  existing  between  a  stock-broker  and  his  customer;  that  an  agent  can- 
not^ without  the  knowledge  and  consent  of  his  principal,  either  sell  to  or  buy 
from  the  latter;  and  that  the  mere  fact  of  a  purchase  by  an  agent  from  hii 
principal,  without  the  latter's  knowledge,  of  itself  vitiates  the  transaction 
and  renders  it  void.  It  is  treated  as  if  no  sale  had  been  made,  and  it  U 
immaterial  whether  there  is  any  evidence  or  intention  of  fraud  or  not:  See 
€onkey  v.  Bond,  36  N.  Y.  427;  Taussig  v.  Hart,  49  Id.  301;  S.  C,  58  Id.  425; 
Pickering  v.  DemeriU,  100  Mass.  416;  Day  v.  Holmes,  103  Id.  306;  Martin  v. 
MouUon,  8  N.  H.  504;  Marye  v.  Strouse,  5  Fed.  Rep.  483;  Comnunwealth  v. 
Cooper,  15  Am.  L.  Rev.  360;  MkJuwd  v.  Qtrod,  4  How.  Fr.  503;  Bra/gg  v. 
Meyer,  1  MoAU.  408;  Levy  v.  Lod>,  85  N.  Y.  365;  Chicago  Artesian  WeB  Ok 
▼.  Corey,  eom.  73;  Stokesr.  Fraaer,  72  Id.  428;  JTomtOcMV.  8taU Bank,  2S 
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Iowa»  306;  Maryland  Fire  Int.  Co,  ▼.  Dalrymple,  25  Md.  242;  BaUSmort  Marim 
fits.  Co.  V.  DalrympU^  Id.  269;  Brywn  ▼.  Rayner,  Id  424;  Star  Pirt  Ins.  Co, 
y.  Palmer,  9  Jonea  A  S.  267;  Bkhardson  ▼.  ITann,  30  La.  Ann.  1060;  Hope  r. 
Latirrence,  1  Hun,  317;  /Huim  t.  Wait^elder,  16  Id.  337;  Aintuwrth  ▼.  J?<ni«ii» 
9  Wk.  348;  UetUmvUle  R.  R,  Co,  v.  Shields,  3  Brewit  257.  But  as  to  th« 
rule  that  a  broker  cannot  buy  or  sell,  there  eeems  to  hare  been  an  ezoeptioa 
lately  introdnoed  in  the  coort  of  appeals  of  the  state  of  New  York.  It  was 
tiiere  held  that,  where  stocks  were  sold  at  the  board  of  brokers  *'  under  the 
rule  "  (By-laws  N.  Y.  Stock  Exchange,  art.  18»  sec.  1),  by  a  broker  who  had 
loaned  money  on  them  to  a  fellow-broker,  the  proceeding  was  in  the  nature 
of  a  foreclosure,  and  that  the  creditor  might  himsfllf  become  the  purchaser. 
Churchy  0.  J.,  said:  "It  most  be  assumed  that  a  person  selling  stock  under 
the  rule  has  a  right  to  purchase  himself.  The  object  is  to  foreclose  the  claim 
of  the  mortgagor  or  pledgor,  and,  in  analogy  to  other  similar  cases,  the  pledgee 
or  mortgagee  may  become  the  purchaser:"  Qttiney  v.  While,  63  K.  Y.  370.  In 
fact,  the  rule  now  seems  to  be  that  a  broker  or  pledgee  may  become  the  pur* 
chaser  of  the  pledged  security  at  a  judicial  sale  held  under  a  decree  to  fore- 
close the  pledge:  Id.;  Bryan  ▼.  Baldwin,  7  Lans.  174;  Wright  ▼.  Ross,  36  CaL 
414;  Newport  etc  Bridge  Co.  t.  Douglass,  Trustee,  etc,  12  Bush,  720;  Bryan 
V.  Baldwin,  52  N.  Y.  232. 

7.  Closk  ot  T&AirsAOTioN — AonNO  bt  SuBSTinm. — A  stock-broker  may, 
at  his  option,  close  a  stock  transaction  with  his  client  by  requiring  him,  upon 
reasonable  notice,  to  take  the  stocks  which  he  may  be  carrying  for  him.  II 
would  seem,  too,  that  although  the  client's  margin  may  not  be  exhausted,  the 
broker  is  not  bound  to  continue  the  transaction  indefinitely;  Stenton  v.  Jerome^ 
54  N.  Y.  480;  WhUe  v.  Smith,  Id.  522;  Sttrling  y,  Jaudon,  48  Barb.  459; 
Essex  ▼.  Linderman,  71  Pa.  St.  76;  Merwin  ▼.  HamiUon,  6  Duer,  244.  It  is  a 
general  rule  that  an  agent  cannot  depute  his  discretionary  duties  to  another, 
except  in  cases  of  necessity,  or  in  cases  in  which  such  deputation  is  sustained 
by  usage,  of  which  it  may  be  implied  that  the  principal  is  cognizant.  And 
this  rule  governs  stock-brokers,  for  we  have  seen  that  the  relation  between  a 
stock-broker  and  his  client  is  that  of  principal  and  agent.  So  if  a  principal 
constitute  an  agent  to  do  a  business  which  obviously  and  from  its  very  nature 
cannot  be  done  by  the  agent  otherwise  than  through  a  substitute,  or  if  in 
relation  to  that  business  there  exists  a  known  and  established  usage  of  substi* 
tution,  the  principal  would  in  either  case  be  held  to  have  exx)ccted  and  to 
have  authorized  such  substitution:  Cochran  v.  Islam,  2  Man.  A  Sel.  302;  Moon 
V.  Guardktnsqf  Whitney,  3  Bing.  N.  C.  814;  Ledaux  v.  ^020,  4  La.  Ann.  160; 
White  V.  Fuller,  4  Hun,  631;  Elioell  v.  aiamberlain,2  Bosw.  230;  Commerdai 
Bank  v.  Norton,  1  Hill  (N.  Y.),  501.  And  it  seems  to  be  a  usage  prevalent  in 
Wall  street  for  brokers  to  transact  business  for  their  clients  through  one  or 
more  subordinate  brokers  who  are  necessarily  employed,  for  either  secrecy  or 
dispatch,  to  fill  the  orders  of  customers.  For  cases  illustratiug  this  principle 
as  applicable  to  stock-brokers,  see  Oheen  v.  Johnson,  90  Pa.  St.  38;  Gregory  v. 
Wendell,  40  Mich.  432;  Rosenstock  v.  Tormey,  32  Md.  169;  S.  C,  3  Am.  Rep. 
125. 

8.  UsAOis. — ^Where  a  client  employs  a  stock-broker  to  buy  or  sell  stocks 
for  him,  he  is  presumed  to  authorize  him  to  deal  according  to  the  custom  of 
brokers;  and  a  stock-broker,  in  the  execution  of  his  orders,  has  an  implied 
authority  to  follow  the  rules  and  usages  of  the  stock  exchange.  Such  pre- 
sumption and  implied  authority  have  been  established  in  a  multitude  of  casesi 
See  principal  case;  Nourser.  Prime,  4  Johns.  Ch.  489;  S.  C,  7  Id.  69;  Law* 
resesv.  Maxwell,  53 N.  Y.  19;  Whitehouse r.  Moore,  13  Abb.  Pr.  142;  Whdis 
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V.  Baxter,  9  Jones  &  8.  S58;  S.  C,  71  N.  Y.  254;  Kingtifmry  ▼.  JHrtoin,  11 
Jones  &  S.  451,  affirmed  in  77  K.  T.  612;  IToOs  ▼.  BaH^,  49  Id.  464;  S. 
C,  10  Am.  Bep.  407;  Botenstockv.  Tormey,  32  Md.  169;  S.  C,  3  Am.  Rep. 
125;  Sumner  v.  Stewart,  69  Pa.  St.  321;  Durant  v.  ^Mr<,  98  Mass.  161;  Cofit- 
ero/t  V.  Durkkam,  56  N.  Y.  425;  JJoXw  ▼.  Drafc,  66  Id.  618;  CcrbeU  v.  Under- 
vjood,  83  Hi.  324;  Sutton  v.  TatJiam,  10  Ad.  A;  EL  27;  SmUh  v.  Lindo,  6  Com. 
B.,  K.  S.,  587;  Mitchell  ▼.  Newhall,  15  Mee.  A;  W.  306;  Mortimer  r.  McCaUan, 

6  Id.  58;  Ilodghinson  v.  iTe^,  L.  R.  6  £q.  501;  ^(2am«y.  Pe^s,  2  Gar.  ft 
Kir.  723;  Marten  v.  G't&fton,  33  L.  T.  R.,  N.  8.,  661;  Stewart  v.  Couty,  8  Mee. 
ft  W.  160;  Johnston  v.  Udiome,  11  Ad.  ft  £L  549;  Ou«  v.  Paine,  L.  R  4  Oh. 
Ap.  443;  Orisaell  v.  Brietowe,  L.  R  4  0.  P.  36;  Lacetf  v.  Hill,  L.  R  8  Ch. 
App.  921;  Pollock  ▼.  StabUe,  12  Q.  K  765;  J?ay2^e  v.  BtUterworth,  1  ExdL 
425;  /*«;/(2  v.  Leleau,  6  Hurl,  ft  N.  617;  Dickenson  y.  Z^t/ioo/,  1  Stark.  128;  a 
C,  4  Camp.  279;  Humphrey  v.  />a/e,  7  £1.  ft  BL  266.  And  this  role  does  not 
relate  solely  to  dealings  between  brokers  and  their  clients;  but  applies  to 
dealings  between  brokers  themselves,  and  they  are  presumed  to  know  the 
usages  of  their  own  business:  Durant  ▼.  Burt,  98  Mass.  161;  Colket  v.  Ellis,  10 
Phila.  375;  Hojman  v.  Lhnngston,  14  Jones  ft  8.  652;  Peabody  ▼.  Speyers,  66 
N.  Y.  230.  To  the  general  rule  that  one  can  only  be  bound  by  a  usage  of 
which  he  is  shown  to  have  knowledge,  there  is  a  decided  exception  in  stock 
transactions  between  a  broker  and  his  client.  When  the  client  employs  a 
member  of  the  stock  exchange  to  transact  business,  he  necessarily  gives  him 
the  means  to  carry  it  through.  The  broker  can,  of  course,  only  do  this  by 
making  the  transaction  in  accordance  with  the  course  of  business  prevailing 
in  the  exchange,  and  founded  upon  the  rules  and  usages  of  the  exchange.  It 
results  as  a  natural  consequence  that  the  client  cannot  avail  himself  of  his 
supposed  ignorance  of  the  way  in  which  business  is  conducted  among  broken: 
See  M[itchell  v.  NewhaXl,  15  Mee.  ft  W.  308;  Pollock  v.  Stables,  12  Q.  R  765; 
Bayliffe  v.  BtUterworth,  1  Exch.  425.  There  are,  however,  in  the  United 
States,  a  number  of  cases  arising  out  of  stock  transactions  in  which  the  usages 
of  brokers  have  been  rejected:  Allen  v.  Dykers,  3  Hill  (N.  Y.),  693,  afllrmed 
in  7  Id.  497;  Wheeler  v.  Tewbould,  16  N.  Y.  392;  Markham  v.  Jaudon,  41  Id. 
235;  Harris  v.  Tumbridge,  83  Id.  92;  VermUey  v.  Adams  Express  Co.,  21 
WalL  138;  Evans  v.  Wain,  71  Pa.  St.  69;  Pickering  v.  Demerritt,  100  Mass.  421; 
Day  V.  Holmes,  103  Id.  306.  The  same  is  true  in  England:  See  Ex  parU 
Ndlson,  3  DeG.  M.  ft  G.  560,  note;  Pearson  v.  ScoU,  38  L.  T.  R,  N.  S.,  747; 
Langton  v.  Waite,  L.  R  6  Eq.  165;  Robinson  v.  Mollett,  7  H.  L.  Eng.  ft  Irish 
App.  Cas.  802;  Tomhins  v.  Saffery,  3  L.  R  App.  Cas.  213;  Sweeting  v.  Pearce, 

7  Com.  B.,  N.  8.,  449;  Maxted  v.  Paine,  L.  R  4  Exch.  81;  Mageey. 
2  Mee.  ft  W.  439;  Westropp  v.  Solomon,  8  Com.  R  345. 
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[19  Nbw  Yobk,  227.] 

Indobsbmxmt  of  Neootiable  Note  bt  Pebson  not  Pabtt  to  It,  with  in- 
tent  to  give  it  credit  with  the  payee,  renders  the  person  making  it  liaUe 
as  an  indorser  to  the  payee. 

Appeal  from  a  judgment  against  defendant  sued  eb  indorser 
of  a  promissory  note.  The  facts  appear  in  the  opinion.  The 
decision  affirmed  is  reported  in  23  Barb.  534. 
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8.  F.  Clarlson^  for  the  appellant,  the  indorser. 

D,  ilcMahofij  for  the  respondent,  the  payee  and  holder. 

By  Court,  Johnson,  C.  J.  This  action  is  upon  a  promissory 
note  made  by  one  McGervey,  payable  to  the  order  of  James 
Hoore,  and  indorsed  in  blank  by  John  A.  Cross,  James  Moore, 
and  John  McNamee.  The  plaintiff  is  the  James  Moore  to 
whose  order  the  note  is  payable.  It  was  proved  that  upon  a 
negotiation  for  a  sale  of  coal  by  Moore  to  McGervey,  Moore 
agreed  to  sell  him  the  coal  for  his  note  indorsed  by  Cross,  and 
that  for  this  purpose  Cross  indorsed  the  note.  The  sale  ac- 
cordingly took  place,  and  the  coal  and  the  note  indorsed  by 
Cross  were  respectively  delivered.  The  note  was  discounted 
for  Moore  at  the  Atlantic  Bank,  and  being  unpaid  at  maturity, 
was  duly  demanded  and  notice  duly  given  to  Cross.  It  was 
subsequently  taken  up  at  the  bank  by  Moore,  the  plaintiff. 
The  question  is,  whether  on  this  state  of  facts  Moore  can  re* 
cover  in  his  action  against  Cross. 

It  is  quite  conceivable  that  in  the  ordinary  course  of  business 
a  promissory  note  may,  before  it  falls  due,  come  to  the  hands 
of  a  person  who  already  appears  upon  it  as  payee  or  indorser. 
In  such  a  case,  he  cannot  maintain  an  action  against  any  of 
the  parties  whose  indorsements  are  subsequent  to  the  first  ap- 
pearance of  his  name.  The  legal  reason  is,  that  each  of  those 
persons,  on  paying  to  him  the  note,  would  have  an  immediate 
right  to  demand  payment  for  him  on  his  earlier  indorsement. 
The  law,  to  avoid  this  circuity,  denies  an  action  to  a  party 
thus  situated.  If  the  note  had  passed  through  his  hands  with- 
out indorsement,  or  if  it  had  been  indorsed  without  recourse  by 
him,  the  reason  would  not  exist;  and  there  could  be  no  objec- 
tion founded  on  his  prior  holding  or  indorsement,  to  the  main- 
tenance of  an  action  by  him  against  the  parties  liable  on  the 
note. 

Again:  if  a  note  be  made  and  indorsed  for  the  accommoda- 
tion of  A,  who  indorses  it  to  another  person,  and  afterward  in 
the  course  of  trade  again  becomes  the  holder,  he  could  main- 
tain no  action  against  the  maker  and  indorser  for  his  accom- 
modation, notwithstanding  their  apparent  liability  to  him  on 
'  the  face  of  the  paper.  The  fact  of  the  accommodation  making 
and  indorsing  might  be  proved  to  defeat  the  action,  and  it 
would  establish  that  the  agreement  of  the  parties,  contrary  to 
the  legal  inference  from  the  fiEtce  of  the  paper,  did  not  impose 
a  liability  on  the  maker  and  indorser  to  pay  the  party  suing. 
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This,  in  principle,  is  very  like  what  the  plaintiff  seeks  to 
maintain  in  this  case.  Having  brought  his  action  as  holder, 
and  producing  the  paper  indorsed  in  blank,  he  has  prima  facie 
made  out  a  title  as  such;  and  to  rebut  the  inference  which 
arises  on  the  face  of  the  pai)er,  that  a  recovery  by  him  against 
Cross  would  only  lead  to  a  new  recovery  by  Cross  against  him, 
he  shows  that  the  defenpe  of  circuity  is  not  available  against 
him,  inasmuch  as  Cross  could  have,  by  the  original  agreement 
of  the  parties,  no  recovery  against  him.  The  case  is,  as  to  its 
legal  merits,  the  same  as  if  Cross  had  taken  up  the  paper  from 
the  bank,  and  brought  an  action  against  Moore  as  payee,  and 
in  such  a  case  no  one  could  doubt  the  competency  of  the  proof 
of  the  facts  now  in  proof,  or  their  conclusiveness  to  defeat 
Cross's  action:  Labron  v.  Woram^  1  Hill  (N.  Y.),  91.  Between 
parties  thus  standing  in  immediate  privity  with  each  other,  an 
action  could  no  more  have  been  maintained  by  Cross  againsi 
Moore  than  it  could  had  Moore  been  strictly  an  accommoda- 
tion indorser  for  Cross. 

When  this' note  was  originally  in  Moore's  hands,  the  blank 
indorsement  of  Cross  could  have  been  rendered  entirely  con- 
formable to  the  real  agreement  and  object  of  the  parties  by 
Moore's  making  his  own  indorsement  without  recourse  in  terms. 
Upon  such  an  indorsement,  the  paper  would  no  longer  have 
afforded  a  prima  facie  answer  to  Moore's  action  against  Cross; 
nor  could  Cross  have  maintained  that  such  an  indorsement 
was  unwarranted,  as  it  would  have  exactly  carried  out  the  in- 
tention of  the  parties.  Between  these  parties,  I  can  see  no 
reason  why  the  indorsement  might  not  thus  have  been  made 
at  the  trial;  or  why  it  may  not  now,  being  a  mere  matter  of 
form  and  the  right  to  make  it  being  proved,  be  treated  as  made. 

Some  confusion  has  been  thrown  around  this  subject  from 
what  has  been  finally  settled  to  have  been  an  error,  treating 
such  an  indorsement  as  a  guaranty,  and  charging  the  indorser 
as  a  maker  or  guarantor.  This  doctrine  was  advanced  in  Her* 
rick  V.  Carman^  12  Johns.  160,  and  was  adjudged  in  Nelson  v. 
Dubois^  13  Id.  175,  and  Campbell  v.  Butlerj  14  Id.  349.  It  was 
attacked  in  Dean  v.  JETaM,  17  Wend.  214,  and  in  Seabury  v. 
Hungerford,  2  Hill  (N.  Y.),  80;  and  was  finally  overthrown  in 
Hall  V.  Newcomb,  3  Id.  233,  and  the  same  case  in  error,  7  Id.  • 
416  [42  Am.  Dec.  82],  The  chancellor,  in  his  opinion  in  the 
latter  case,  says:  "  If  the  object  of  the  second  indorser  was  to 
enable  the  drawer  to  obtain  money  from  the  payee  of  the  note 
upon  the  credit  of  the  accommodation  indorser,  he  may  indorse 


June,  1859.]  Moorb  v.  Cboss.  329 

it  without  recourse;  and  by  Buch  indorsement,  may  either 
make  it  payable  to  the  second  indorser,  or  to  the  bearer;  and 
such  original  payee  may  then,  as  legal  holder  and  owner  of 
the  note,  recover  thereon  against  such  second  indorser,  upon 
a  declaration  stating  such  special  indorsement  by  him,  and 
subsequent  indorsement  of  the  note  to  him  by  the  second  in- 
dorser." He  proceeds  to  say  that  the  party  might  proceed  on 
the  common  coimts,  giving  a  copy  of  the  note  and  indorse- 
ments; but  that  he  must  iu  either  case  show  demand  and 
notice  to  charge  the  indorser.  In  Spies  v.  GUnuyrej  1  N.  Y.  321, 
the  doctrine  came  before  this  court  under  slightly  different 
circumstances.  Want  of  demand  and  notice  were  held  to  be 
excused  upon  the  circumstances  of  the  case  in  the  superior 
court.  In  this  court,  it  was  discussed  and  decided  on  the 
question  of  the  sufQciency  of  the  excuse,  and  not  an  intimation 
is  to  be  found  throwing  any  doubt  upon  the  position  that  had 
those  defects  not  existed  the  plaintiff  might  have  recovered. 
The  later  cases  of  Brown  v.  Curtiss^  2  Id.  226,  HaU  v.  Farmer^ 
Id.  553,  and  Durham  v.  Manrow,  Id.  533,  being  upon  written 
guaranties,  and  not  upon  indorsements,  are  not  applicable  to 
this  cp.se. 

The  cases  ot  Herrieh  v.  Carmariy  10  Johns.  224,  S.  C,  12  Id. 
159,  and  TiUman  v.  Wheeler^  17  Id.  326,  are  entirely  in  har- 
mony with  this  view.  In  neither  of  them  was  it  made  to  ap- 
pear that  the  second  indorser  put  his  name  on  the  pajier  to 
give  the  maker  credit  with  the  payee.  On  that  ground  each 
of  them  was  decided,  while  the  whole  scope  of  the  opinions 
shows  that  with  that  proof  the  court  would  have  sustained  a 
recovery.  The  case  of  Waterbury  v.  Sinclair^  16  How.  Pr.  329, 
sustains  the  general  position  of  the  plaintiff,  as  do  the  opinions 
of  Mr.  Justice  8.  B.  Strong  and  Mr.  Justice  Emott,  though  the 
decision  of  the  former  was  overruled  upon  the  ground  that 
there  should  have  been  an  actual  indorsement  without  re- 
course. It  seems  to  me  that,  under  the  present  system,  if  a 
right  so  to  indorse  appears,  and  it  may  be  done  even  at  the 
trial,  that  substantial  justice  is  promoted  by  regarding  it  as 
done,  and  looking  upon  its  actual  doing  as  tiie  merest  matter 
of  form. 

The  recovery  was  founded  on  correct  legal  principles.  The 
fact  that  an  indorsement  without  recourse  would  present 
exactly  such  a  case  as  might  frequently  happen  in  the  trans- 
action of  busiuess,  and,  if  so  happening,  would  strike  no  one 
as  violating  the  ordinary  theory  of  promissory  notes,  shows 
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that  the  real  rights  of  theee  parties  are  capable  of  being 
enforced  without  violence  to  any  role  of  law,  under  the  con- 
tract they  have  actually  made. 

All  the  judges  concurred. 

Judgment  affirmed. 


Indorseicent  of  Nbgotiabije  Notk  bt  Steanokb,  and  bcfobk  its  !>■• 
LiTEBT  TO  Patee,  Effect  OF:  See  FUzkugh  ▼.  Lovers  Executor^  3  Am.  Deo. 
568,  and  extended  discuasion  of  the  question  in  the  note  thereto  671-575; 
Motes  V.  Bird,  6  Id.  179;  Perkins  v.  CatUn,  29  Id.  282,  and  extended  note 
thereto  297-299;  MarOn  v.  Boyd,  35  Id.  501;  Ncuh  ▼.  Shinner,  36  Id.  338; 
Stoney  ▼.  Beaubien,  39  Id.  128;  BrigJU  v.  CarpenUr,  34  Id.  432;  SamMn  v. 
Thornton,  37  Id.  135;  Camden  ▼.  McKoy,  38  Id.  91,  and  note  99;  Powell  y. 
Thotnas,  Id.  465;  Hall  v.  Newcomb,  42  Id.  82,  and  note  86;  Union  Bank  t. 
WUlis,  41  Id.  541;  Aiken  v.  Cathcart,  45  Id.  764;  Sylvester  v.  Dotoner,  49  Id. 
786,  and  note  790;  Colburn  v.  Averill,  50  Id.  630;  Lewis t.  Harvey,  59  Id.  286; 
Cook  V.  Southwick,  60  Id.  181;  Essex  Co.  v.  Edmands,  71  Id.  758;  McComb  y. 
Thompson,  72  Id.  84.  Most  of  the  above  cases  make  the  person  so  signing  a 
Joint  promisor;  but  for  cases  holding  him  simply  to  the  liability  of  an  indoraer, 
see  note  to  Perkins  v.  Catlin,  29  Id.  297,  and  cases  cited  therein;  note  to  HaU 
▼.  Newcomb,  42  Id.  86;  Aiken  v.  Cathcart,  45  Id.  764. 

The  principal  case  was  cited  in  each  of  the  following  cases  and  to  the 
point  stated:  One  who  indorses  a  promissory  note  to  give  the  maker  credit 
with  the  payor  ia  liable  to  the  payee  as  an  indorser:  Lt^  ▼.  Cfraham,  13  Ablx 
Pr.  178;  S.  C,  44  How.  Pr.  154;  Damally.  Morehouse,  36  Id.  529;  Haviiand 
V.  Haviland,  14  Hun,  617;  Hauck  v.  Craighead,  8  Id.  240;  Meyer  v.  Hibsher, 
47  N.  Y.  270;  Lynch  v.  Levy,  11  Hun,  146;  Jaffray  v.  Brown,  74  Id.  394; 
Phelps  V.  ViscJier,  50  Id.  73;  although  the  indorsement  was  without  considera- 
tion: Schwaransky  v.  Averill,  7  Daly,  256.  Where  a  negotiable  note  has  been 
indorsed  before  delivery  to  the  payee,  the  person. making  such  indorsement  is 
presumed  to  have  intended  to  become  liable  as  second  indorser.  On  the  faoe 
of  the  paper,  without  explanation,  he  is  to  be  regarded  as  second  indorser, 
and  of  course,  not  liable  upon  the  note  to  the  payee,  who  is  supposed  to 
be  the  first  indorser.  As  the  paper  itself  furnishes  only  prima  /ade  evi- 
dence of  this  intention,  it  is  competent  to  rebut  the  presumption  by  parol 
proof  that  the  indorsement  was  made  to  give  the  maker  credit  with  the 
payee:  CouUer  v.  liichmond,  59  N.  Y.  481.  And  where  in  fact  the  party  to 
such  a  note,  standing  in  form  as  second  indorser,  put  his  name  upon  it  with 
the  intention  and  for  the  purpose  of  becoming  security  to  the  payee  of  the 
note  for  the  debt  of  a  third  person,  he  will  be  so  held;  and  in  such  a  case  the 
payee  may  indorse  the  note  without  recourse,  transfer  it  to  another,  and 
the  second  indorser  will  bo  liable,  without  right  of  recourse  to  the  payee: 
Clothier  v.  Adriance,  51  Id.  325;  Coulter  y.  RicJtmond,  59  Id.  482;  Lynch  y. 
Levy,  1 1  Hun,  146.  To  overcome  the  presumption  that  one  who  indorses  as 
above  stated  is  a  second  indorser,  the  payee  must  show  that  the  note  was  in- 
dorsed to  give  credit  to  the  note  with  the  payee,  and  that  the  payee  has 
parted  with  value  upon  the  credit  of  such  indorsement:  Draper  v.  Cftase  Mfg* 
Co.,  2  Abb.  N.  C.  80;  Woodruff  v.  Leonard,  1  Hun,  632;  Smith  v.  Smith,  5 
Jones  &  S.  205;  Hull  v.  Marvin,  2  Thomp.  &,  C.  420.  Where,  by  agreement 
between  a  prior  and  subsequent  indorser  of  a  prominoiynote^  the  latter  is  to 
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!m  liable  upon  his  indoraement  to  the  fonner,  upon  retniisfer  of  the  note  the 
■groement  is  binding,  and  will  bo  enforced:  Hubbard  t.  iicUthetos,  54  K.  T. 
iS.  Where  a  prior  indoraer  cannot  maintain  an  action  against  a  subsequent 
iiitlurser,  no  person  deriving  title  under  the  prior  iudorser,  with  knowledge  of 
tlic  facts,  can  recover  against  such  subsequent  indorser:  Boom  v.  Burnham^ 
37  Id.  617.  The  position  of  the  signature  seems  to  be  unimportant:  Hauck 
V.  Craighead,  8  Hun,  240.  The  principal  case  was  distinguished  in  Lewk  t. 
i/onef,  7  Bosw.  371,  and  commented  upon  in  Letter  v.  Paine,  39  Barb.  619. 


De  Peysteb  v.  Sun  Mutual  Ins.  Co. 

[19  Niw  YOEK,  273.] 

^BCm  PoLiCT  ON  VxssEL  "at  and  from  S.  M.  (a  port  on  the  Spanish  Main) 
to  New  York,  which  allows  the  vessel  to  use  three  ports  **  on  the  voyage 
from  tbe  Main  to  New  York,  allows  her  to  touch  at  ports  (not  exceeding 
three)  on  the  Main. 

ilEMORANDUM  Clattsk  IN  Mabinb  Polict  Includk,  as  totally  lost,  articles 
which  by  having  been  water-aoaked  in  a  storm  are  rendered  putrid  so 
that  they  cannot  be  carried  to  the  port  of  destination  without  endanger- 
ing the  heakh  of  the  crew,  although  they  retain  form  and  substance 
enough  to  be  of  some  value. 

iVppEAL  from  a  judgment  reversing  a  judgment  upon  a  policy 
of  marine  insurance,  and  ordering  a  new  trial.  The  facts  ap- 
pear in  the  opinion.  A  decision  of  the  supreme  court  in  the 
cause  is  reported  in  17  Barb.  306;  also  12  N.  Y.  Leg.  Obs.  75. 

WUliam  M.  Evarts^  for  the  appellants,  the  insured. 

Francis  B,  Cuiiingy  for  the  respondents,  the  insurance  com* 
pany. 

By  Court,  Grover,  J.  The  motion  of  the  defendant's  counsel 
for  a  nonsuit  was  properly  denied  by  the  court.  The  question 
whether  there  had  been  a  deviation  of  the  vessel  depends  upon 
the  construction  of  the  following  clause  added  to  the  policy, 
Boptember  6,  1842:  "It  is  agreed  for  one  per  cent  additional 
premium,  that  the  brig  Alfred  Hammond  may  have  the  priv- 
ilege of  performing  a  voyage  from  Santa  Martha  to  Chagres 
and  back  to  Carthagena,  and  also  for  three  quarters  per  cent 
additional  premium,  that  said  brig  or  any  other  vessel  or  vessels 
may  use  three  additional  ports  on  the  voyage  from  the  Spanish 
Main  to  New  York;  to  return  one  quarter  per  cent  for  each 
port  not  used,  and  no  loss  being  claimed."  The  policy  was 
originally  upon  a  voyage  from  Santa  Martha  to  New  York,  with 
liberty  to  use  two  additional  ports.  It  was  shown  that  vessels 
tnga^^  in  trade  upon  the  Main  were  accustomed  to  visit  dif* 
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ferent  ports  upon  the  coast  for  the  purpose  of  discharging  the 
outward  and  taking  in  the  homeward  cargo,  and  when  the 
latter  was  completed,  to  sail  directly  for  New  York,  touching  at 
no  port  after  leaving  the  Main.  The  question  is,  whether  the 
vessel  was  at  liberty  to  use  the  additional  ports,  specified  in  the 
clause  added  to  the  policy,  upon  the  Main,  or  only  after  her 
final  departure  from  the  Main  upon  her  voyage  to  New  York. 
The  two  additional  ports  that  by  the  original  policy  the  vessel 
was  at  liberty  to  use  evidently  were  ports  upon  the  Main.  The 
voyage  was  referred  to  as  a  whole  from  Santa  Martha  to  New 
York,  with  liberty  to  use  two  additional  ports.  The  word 
''from,"  in  the  additional  clause,  does  not  necessarily  exclude 
ports  upon  the  Main.  Such  ports  are  included,  if  the  voyage 
by  the  clause  is  referred  to  as  a  whole.  The  ports  are  described 
as  additional  to  the  ports  the  vessel  was  then  at  liberty  to  use. 
These  were  ports  upon  the  Main.  The  intention  of  the  parties 
is  apparent  from  the  terms  used;  and  the  course  of  trade  in- 
cludes ports  upon  the  Main.    There  was  then  no  deviation. 

The  exceptions  taken  by  the  defendant's  counsel  to  the  charge 
of  the  judge,  and  his  refusals  to  charge,  present  the  question 
whether  a  recovery  can  be  had  upon  a  loss  of  property  insured, 
embraced  in  the  usual  memorandum  clause — that  is,  warranted 
free  from  average  unless  general — where  it  becomes  impossible 
to  transport  the  same  to  its  port  of  destination  in  consequence 
of  the  perils  insured  against,  when  any  portion  of  the  property 
exists  in  specie,  at  an  intermediate  port  of  distress.  The  law 
in  this  state  is  settled  that  there  can  be  no  recovery  in  case  of 
loss  of  memorandum  articles,  when  any  portion  thereof  arrives 
in  specie  at  the  port  of  destination,  although  possessing  no 
value  there:  Maggrath  v.  Churchy  1  Cai.  196  [2  Am.  Dec.  173]; 
Leroy  v.  Oouvemeur,  1  Johns.  Cas.  226;  Wadsworth  v.  Pacific 
Insurance  Co,,  4  Wend.  33.  While  any  portion  of  such  articles 
remains  in  specie,  capable  of  being  transported  to  the  terminus 
of  the  voyage,  and  within  the  control  of  the  assured,  he  cannot 
recover  for  a  total  destruction  of  a  portion  of  the  property,  or 
for  the  loss  of  value,  however  serious  such  loss  may  be:  See 
cases  cited  above.  The  English  law  differs  in  this  reBi)ect» 
that  by  the  latter,  when  there  is  a  total  destruction  of  a  distinct 
portion  of  the  property  insured,  a  recovery  pro  tanto  may  be 
had:  2  Arnould  on  Insurance,  1033  et  seq.,  and  cases  there 
cited.  The  precise  point  involved  in  this  case  remains  unset- 
tled by  judicial  authority  in  this  state.  The  English  rule  makes 
the  insurer  responsible  when  it  becomes  impossible  from  any 
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of  the  perilfl  covered  by  the  policy  to  transport  the  property  to 
its  port  of  destination:  Roux  v.  Salvador^  3  Bing.  N.  C.  526. 

The  same  doctrine  is  held  by  the  supreme  court  of  the 
United  States:  Hugg  v.  Augusta  Ins.  Co.,  7  How.  595;  also  by 
the  supreme  court  of  Maine:  WUliama  v.  Kennebec  Ins.  Co.,  31 
Me.  455.  The  principle  of  the  above  cases  I  think  sound.  By 
the  contract,  the  assured  undertakes  that  the  property  shall  be 
transported  to  its  port  of  destination,  and  but  for  the  qualify- 
ing force  of  the  memorandum  clause,  he  would  be  bound  for 
its  delivery  uninjured  by  any  of  the  perils  embraced  in  the 
policy.  When  the  delivery  of  any  portion  of  the  property  at 
its  port  of  destination  becomes  impossible,  by  reason  of  any 
of  the  perils  assumed  by  the  assurer,  his  contract  is  broken. 
The  voyage  is  lost.  The  case  comes  within  the  direct  terms 
upon  which  the  assurer  has  consented  to  become  bound.  The 
loss  is,  within  the  meaning  of  the  contract,  absolutely  total. 
The  assured  is  absolutely  prevented  from  receiving  any  portion 
of  the  goods  at  the  place  where  the  assurer  has  undertaken 
that  he  shall  receive  them.  This  gives  a  right  of  recovery. 
The  exception  does  not  raise  the  point  insisted  upon  by  the 
defendant's  counsel,  whether  the  hides  might  not  have  been 
put  in  such  a  condition  as  to  render  it  possible  that  some  of 
ihem  might  have  been  transported  to  New  York.  The  justice 
was  not  requested  to  submit  that  question  to  the  jury.  It 
cannot  therefore  be  considered  here.  The  verdict  of  the  jury 
concludes  the  parties  in  this  court  upon  the  question  of  fact, 
and  by  that  verdict  it  is  established  that  the  arrival  of  any  of 
the  -prapeTij  insured  at  New  York  was  rendered  impossible  by 
the  perils  covered  by  the  policy.  The  judge  who  tried  the 
cause  committed  no  error  in  his  charge  to  the  jury,  and  in  his 
refusal  to  charge  as  requested. 

The  judgment  should  therefore  be  affirmed. 

Allen,  J.,  did  not  sit  in  the  case. 
All  the  other  judges  concurred. 
Judgment  affirmed. 

DxviATiov — ^Majunb  iHSORAircB. — As  to  what  coostitates  a  deviation  from 
line  described  in  marine  policy,  see  Perkhu  v.  Augusta  Ing,  Co.,  71  Am. 
Dec.  654,  and  collected  caaes  in  note  thereto  661.  Where  articlea  are  indnded 
In  a  memorandam  ai  periahable,  they  moat  be  completely  destroyed  befon 
the  insored  can  recover  as  for  a  total  loss:  MaggrcUh  v.  Churchy  2  Id.  173,  and 
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The  principal  cask  wab  cited  in  each  of  the  following  anthoritiei,  and 
to  the  point  stated:  In  WaUerUein  y.  Cobimbian  Ins.  Co,,  3  Robt.  538,  the 
principal  case  was  referred  to,  but  the  doctrine  wt«  there  announced  that  if 
any  jNU-t  of  the  insured  property  arrived  at  the  port  of  destination,  in  specie, 
although  utterly  valueless,  the  underwriters  were  not  liable.  This,  it  will  be 
perceived,  is  founded  on  the  doctrine  of  absolute  total  loss;  and  this  appears 
to  have  found  favor  in  Burt  v.  Brewer^  etc  Ins.  Co.,  9  Hun,  38G,  where  the 
principal  case  was  quoted  from.  But  the  principal  case  was  cited  in  WaUer^ 
itein  V.  Columbian  Ins.  Co.,  44  N.  Y.  218,  overruling  same  case,  supra,  to  the 
point  that  while  there  may  not  be  an  actual  total  loss  of  the  thing  insored, 
the  doctrines  of  the  courts  tend  strongly  to  the  rule  that  there  may  be  a  oon* 
atmctive  total  loss. 


KiMBERLY   V.    PaTCHIN. 

[19  New  Yobk,890.] 

Sale  of  Laboe  and  Cumbrous  Merchandise  here  of  grain  in  balk  may 

pass  the  title  without  actual  separation  of  the  quantity  sold  from  a 

larger  mass  with  which  it  is  mixed,  if  the  acts  and  declarations  of  the 

parties  clearly  evince  au  intent  to  make  immediate  transfer  of  ownership. 

Appeal  from  a  judgment  on  a  verdict  directed  for  plaintiff 
in  an  action  for  conversion.  One  Dickinson,  being  owner  of  a 
large  quantity  of  wheat,  agreed  with  Shuttleworth  upon  a  sale 
to  him  of  six  thousand  bushels,  and  gave  him  a  bill  of  sale  and 
warehouse  receipt,  and  received  the  price;  but  no  actual  separa- 
tion of  the  quantity  sold  was  made.  Afterward  Dickinson 
sold  the  entire  mass  of  wheat  to  another  person.  The  plain- 
tiffs claimed  title  under  the  second  buyer,  while  defendants 
had  bought  from  Shuttleworth,  and  had  also  obtained  posses- 
sion by  means  of  a  replevin  suit.  The  replevin  suit  resulted 
in  a  judgment  sustaining  the  validity  of  the  sale  to  Shuttle- 
worth;  and  upon  the  argument  below,  in  the  present  action, 
the  defendant  below  relied  on  that  judgment  as  estopping 
plaintiffs  from  contesting  the  sale;  but  the  judge  ruled  that  as 
the  replevin  judgment  was  not  between  the  same  parties,  it 
was  no  estoppel,  and  directed  a  verdict  for  plaintiffs,  which 
the  full  bench  sustained.  The  court  of  appeals,  however,  dis- 
regarded the  question  of  estoppel,  and  examined  the  validity 
of  the  sale  to  Shuttleworth  as  if  there  had  not  been  any  ad« 
judication  upon  it. 

John  n.  Reynolds^  for  the  appellant. 

John  C.  Talcoity  for  the  respondents. 

By  Court,  Comstock,  J.  Both  parties  trace  their  title  to  the 
wheat  in  controversy  to  D.  0.  Dickinson,  who  wai  the  fonner 


June,  1859.  J  Kimbebly  t;.  Patchtn.  S^ 

owner,  and  held  it  in  store  at  Littlefort,  Wisconsin.  The  dc- 
fendant  claims  through  a  sale  made  by  Dickinson  to  one  Shut* 
tleworth  on  the  eighteenth  of  February,  1848.  If  that  sale 
was  effectual  to  pass  the  title,  it  is  not  now  pretended  that 
there  is  any  ground  on  which  the  plaintiffs  can  recover  in  this 
suit.  The  sale  to  the  person  under  whom  they  claim  was  about 
two  and  a  half  months  junior  in  point  of  time. 

The  sale  to  Shuttleworth  was  by  a  writing  in  the  form  of  a 
present  transfer  of  six  thousand  bushels  of  wheat,  at  sevent/ 
cents  per  bushel.  No  manual  delivery  was  then  made,  but  in- 
stead thereof  the  vendor  executed  and  delivered  to  the  vendeo 
another  instrument,  declaring  that  he  had  received  in  store  the 
six  thousand  bushels,  subject  to  the  vendee's  order.  Of  the 
price,  two  thousand  six  hundred  dollars  was  paid  down,  and 
the  residue,  one  thousand  six  hundred  dollars,  which  was  to  l>e 
paid  at  a  future  day,  the  purchaser  afterwards  offered  to  pay, 
according  to  the  agreement.  80  far,  the  contract  had  all  the 
requisites  of  a  perfect  sale.  The  sum  to  be  paid  by  the  pur- 
chaser was  ascertained,  because  the  number  of  bushels  and 
the  price  per  bushel  were  specified  in  the  contract.  Althougli 
the  article  was  not  delivered  into  the  actual  possession  of  the 
purchaser,  yet  the  seller,  by  the  plain  terms  of  his  agreement, 
constituted  himself  the  bailee,  and  henceforth  stood  in  that  re- 
lation to  the  purchaser  and  to  the  property.  That  was  equal 
in  its  results  to  the  most  formal  delivery,  and  no  argument  is 
required  to  show  that  the  title  was  completely  divested,  unices 
a  difficulty  exists  yet  to  be  considered. 

The  quantity  of  wheat  in  store  to  which  the  contract  rclait  <l 
was  estimated  by  the  parties  at  six  thousand  bushels.  But 
subsequently,  after  Dickinson  made  another  sale  of  the  same 
wheat  to  the  party  under  whom  the  plaintiffs  claim,  it  appeared 
on  measurement  that  the  number  of  bushels  was  six  thousand 
two  hundred  and  forty-nine,  being  an  excess  of  two  hundred 
and  forty-nine  bushels.  When  Shuttleworth  bought  the  six 
thousand  bushels,  that  quantity  was  mixed  in  the  storehouse 
with  the  excess,  and  no  measurement  or  separation  was  made. 
The  sale  was  not  in  bulk,  but  precisely  of  the  six  thousand 
bushels.  On  this  ground  it  is  claimed,  on  the  part  of  the 
plaintiffs,  that  in  legal  effect  the  contract  was  executory,  in 
other  words,  a  mere  agreement  to  sell  and  deliver  the  specified 
quantity,  so  that  no  title  passed  by  the  transaction.  It  is  not 
denied,  however,  nor  does  it  admit  of  denial,  that  the  parties 
intended  a  transfer  of  the  title.    The  argument  is,  and  it  is  the 
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only  ono  which  is  even  plausible,  that  the  law  overrules  that 
intention,  although  expressed  in  plain  written  language,  en* 
tirely  appropriate  to  the  purpose. 

It  is  a  rule  asserted  in  many  legal  authorities,  but  which 
may  be  quite  as  fitly  called  a  rule  of  reason  or  logic  as  of  law, 
that  in  order  to  an  executed  sale,  so  as  to  transfer  a  title  from 
one  party  to  another,  the  thing  sold  must  be  ascertained.  This 
is  a  self-evident  truth,  when  applied  to  those  subjects  of  prop- 
erty which  are  distinguishable  by  their  physical  attributes 
from  all  other  things,  and  therefore  are  capable  of  exact  iden- 
tification. No  person  can  be  said  to  own  a  horse  or  a  picture, 
unless  he  is  able  to  identify  the  chattel,  or  specify  what  horse 
or  what  picture  it  is  that  belongs  to  him.  It  is  not  only  legally 
but  logically  impossible  to  hold  property  in  such  things,  unless 
they  are  ascertained  and  distinguished  from  all  other  things; 
and  this,  I  apprehend,  is  the  foundation  of  the  rule  that,  on  a 
sale  of  chattels,  in  order  to  pass  the  title,  the  articles  must,  if 
not  delivered,  be  designated,  so  that  possession  can  be  taken 
by  the  purchaser  without  any  frirther  act  on  the  part  of  the 
seller. 

But  property  can  be  acquired  and  held  in  many  things 
which  are  incapable  of  such  an  identification.  Articles  of  this 
nature  are  sold,  not  by  a  description  which  refers  tD  and  dis- 
tinguishes the  particular  thing,  but  in  quantities  which  are 
ascertained  by  weight,  measure,  or  count;  the  constituent  parts 
which  make  up  the  mass  being  undistinguishable  frx>m  each 
other  by  any  physical  difierence  in  size,  shape,  texture,  or 
quality.  Of  this  nature  are  wine,  oil,  wheat  and  the  other 
cereal  grains,  and  the  fiour  manufactured  from  them.  These 
can  be  identified  only  in  masses  or  quantities,  and  in  that 
mode,  therefore,  they  are  viewed  in  the  contracts  and  dealings 
of  men.  In  respect  to  such  things,  the  rule  above  mentioned 
must  be  applied  according  to  the  nature  of  the  subject.  In  an 
executed  and  perfect  sale,  the  things  sold,  it  is  true,  must  be 
ascertained.  But  as  it  is  not  possible  in  reason  and  philosophy 
to  identify  each  constituent  particle  composing  a  quantity,  so 
the  law  does  not  require  such  an  identification.  Where  tho 
quantity  and  the  general  mass  from  which  it  is  to  be  taken  are 
specified,  the  subject  of  the  contract  is  thus  ascertained,  and  it 
becomes  a  possible  result  for  the  title  to  pass  if  the  sale  is  com« 
plete  in  all  its  other  circumstaiices.  An  actual  delivery,  indeed, 
cannot  be  made  unless  the  whole  is  transferred  to  the  posses- 
sion of  the  purchaser,  or  unless  the  particular  quantity  sold  ia 
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fieparated  from  the  residue.  But  actual  deliveiy  ia  not  indis- 
pensable in  any  case  in  order  to  pass  a  title  if  the  thing  to  be 
delivered  is  ascertained,  if  the  price  is  paid  or  a  credit  given, 
and  if  nothing  further  remains  to  be  done  in  regard  to  it. 

It  appears  to  me  that  a  very  simple  and  elementary  inquiry 
lies  at  the  foundation  of  the  present  case.  A  quantity  ot 
wheat  being  in  store,  is  it  possible  in  reason  and  in  law  for  one 
man  to  own  a  given  portion  of  it,  and  for  another  man  to  own 
the  residue,  without  a  separation  of  the  parts?  To  bring  the 
inquiry  to  the  facts  of  the  case,  in  the  storehouse  of  Dickin- 
son there  was  a  quantity  not  precisely  known.  In  any  con- 
ceivable circumstances,  could  Shuttleworth  become  owner  of 
six  thousand  bushels,  and  Dickinson  of  the  residue,  which 
turned  out  to  be  two  hundred  and  forty-nine  bushels,  without 
the  portion  of  either  being  divided  from  the  other?  The  an- 
swer to  this  inquiry  is  plain.  Suppose  a  third  i)erson,  being 
a  prior  owner  of  the  whole,  had  given  to  8.  a  bill  of  sale  of  six 
thousand  bushels,  and  then  one  to  D.  for  the  residue,  more  or 
less,  intending  to  pass  to  each  the  title,  and  expressing  that  in- 
tention in  plain  words,  what  would  have  been  the  result  ?  The 
former  owner  most  certainly  would  have  parted  with  all  his 
title.  If,  then,  the  two  purchasers  did  not  acquire  it,  no  one 
could  own  the  wheat,  and  the  title  would  be  lost.  This  would 
be  an  absurdity.  But  if  the  parties  thus  purchasing  could 
and  would  be  the  owners,  how  would  they  hold  it  ?  Plainly 
according  to  their  contracts.  One  would  be  entitled  to  six 
thousand  bushels,  and  the  other  to  what  remained  after  that 
quantity  was  subtracted. 

Again:  suppose  Dickinson  having  in  store  and  owning  two 
hundred  and  forty-nine  bushels,  Shuttleworth  had  deposited 
with  him  six  thousand  bushels  for  storage  merely,  both  parties 
agreeing  that  the  quantities  might  be  mixed.  This  would  be 
a  case  of  confusion  of  property,  where  neither  would  lose  his 
title.  In  the  law  of  bailments,  it  is  entirely  settled  that  S., 
being  the  bailor  of  the  six  thousand  bushels,  would  lose  noth- 
ing by  the  mixture,  and  it  being  done  by  consent,  it  is  also 
dear  that  the  bailee  would  lose  nothing:  Story  on  Bailm.,  sec. 
40;  2  Bla.  Com.  405. 

These  and  other  illustrations  which  might  be  suggested 
demonstrate  the  possibility  of  a  divided  ownership  in  the  six 
thousand  two  hundred  and  forty-nine  bushels  of  wheat.  If, 
then,  the  law  admits  that  the  property  while  in  mass  oould 
exist  under  that  condition,  it  was  plainly  competent  for  the 
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parties  to  the  sale  in  question  so  to  deal  with  each  other  as  to 
effectuate  that  result.  One  of  them  being  the  owner  of  the 
whole,  he  could  stipulate  and  agree  that  the  other  should 
thenceforth  own  six  thousand  bushels  without  a  separation 
from  the  residue.  And  this,  I  think,  is  precisely  what  was 
done.  The  six  thousand  bushels  might  have  been  measured 
and  delivered  to  the  purchaser,  and  then  the  same  wheat  might 
have  been  redelivered  to  the  seller  under  a  contract  of  bail- 
ment. In  that  case,  the  seller  would  have  given  his  store- 
house receipt  in  the  very  terms  of  the  one  which  he  actually 
gave;  and  he  might,  moreover,  have  mixed  the  wheat  thus  re- 
delivered with  his  own,  thereby  reducing  the  quantity  sold 
and  the  quantity  unsold  again  to  one  common  mass.  Now, 
the  contract  of  sale  and  bailment,  both  made  at  the  same 
time,  produced  this  very  result.  The  formalities  of  measure- 
ment and  delivery  pursuant  to  the  sale,  and  of  redelivery  ac- 
cording to  the  bailment — resulting  in  the  same  mixture  as 
before — most  assuredly  were  not  necessary  in  order  to  pass  the 
title,  because  these  formalities  would  leave  the  property  in  the 
very  same  condition  under  which  it  was  in  fact  left;  that  is  to 
say,  in  the  actual  custody  of  the  vendor,  and  blended  together 
in  a  common  mass.  Those  formal  and  ceremonial  acts  were 
dispensed  with  by  the  contract  of  the  parties.  They  went 
directly  to  the  result  without  the  performance  of  any  useless 
ceremonies,  and  it  would  be  strange  indeed  if  the  law  denied 
their  power  to  do  so. 

There  are  in  the  books  a  considerable  number  of  cases  hav- 
ing a  real  or  some  apparent  bearing  upon  the  question  imder 
consideration.  Some  of  them  very  unequivocally  support  the 
defendant's  title  imder  the  sale  to  Shuttleworth.  A  few  only 
of  these  will  be  cited.  In  Whitehouse  v.  Frost,  12  East,  614^ 
the  vendors  owned  forty  tons  of  oil  secured  in  one  cistern,  and 
they  sold  ten  tons  out  of  the  forty,  but  the  quantity  sold  was 
not  measured  or  delivered.  The  purchaser  sold  the  same  ten 
tons  to  another  person,  and  gave  a  written  order  on  the  original 
vendors,  which,  on  being  presented,  they  accepted,  by  writing 
the  word  "  accepted  "  on  the  face  of  the  order  and  signing  their 
names.  It  was  held  by  the  English  common  pleas  that  the 
title  passed;  considerable  stress  being  laid  on  the  acceptance 
of  the  order,  which,  it  was  said,  placed  the  vendors  in  the  re- 
lation of  bailees  to  the  quantity  sold.  This  was  in  1810.  In 
the  following  year  the  case  of  Jackson  v.  Anderson^  4  Taunt.  24, 
was  decided  in  the  king's  bench.    That  was  an  action  of  trover 
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for  one  thousand  nine  hundred  and  fiizty  pieces  of  coin  called 
Spanish  dollars.  Mr.  Fielding,  at  Buenos  Ayres,  remitted  to 
Lajcock  &  Co.y  at  London,  four  thousand  seven  hundred  dol- 
lars,  and  advised  the  plaintiffs  that  one  thousand  nine  hundred 
and  sixty  of  the  number  were  designed  for  them  in  payment 
for  goods  bought  of  them.  Laycock  &  Co.  received  the  four 
thousand  seven  hundred  pieces  and  pledged  the  whole  of  them 
to  the  defendant,  who  sold  them  to  the  Bank  of  England.  It 
was  held:  1.  That  the  letter  of  advice  was  a  sufficient  appro- 
priation of  the  one  thousand  nine  hundred  and  sixty  dollars 
to  the  plaintiffs;  2.  That  the  plaintiffs  and  defendant  did  not 
become  joint  tenants,  or  tenants  in  common  of  the  dollars; 
8.  Thaty  although  no  specific  dollars  were  separated  from  the 
residue  for  the  plaintiffs,  yet,  as  the  defendant  had  converted 
the  whole,  trover  would  lie  for  the  plaintiffs'  share.  Of  course, 
the  action  in  its  nature  directly  involved  the  plaintiffs'  title, 
and  it  was  held  that  the  sale  or  appropriation  of  a  part  with- 
out any  separation  was  a  perfect  sale.  In  Pleasants  v.  Pen* 
dietany  6  Rand.  473  [18  Am.  Dec.  726],  the  sale— omitting 
immaterial  circumstances — ^was  of  one  hundred  and  nineteen 
out  of  one  hundred  and  twenty-three  barrels  of  flour,  situated 
in  a  warehouse,  all  of  the  same  brand  and  quality.  It  was  held 
by  the  Virginia  court  of  appeals,  upon  very  elaborate  consider- 
ation, and  after  a  review  of  all  the  cases,  that  the  title  was 
transferred  by  the  sale:  See  also  Damon  v.  Osbom,  1  Pick.  477 
;il  Am.  Dec.  229]  j  Crofoot  v.  Bennett,  2  N.  Y.  258.  In  the 
ast  mentioned,  which  was  decided  in  this  court,  the  sale  was 
of  forty-three  thousand  bricks  in  an  unfinished  kiln  containing 
a  larger  quantity.  A  formal  possession  of  the  whole  brick- 
yard was  taken  by  the  purchaser.  It  was  held  that  he  acquired 
title  to  the  forty-three  thousand,  although  no  separation  was 
made.  In  the  opinion  of  Judge  Strong,  the  case  was  made  to 
turn  mainly  on  a  supposed  delivery  of  the  whole  quantity. 
But,  with  deference,  that  circumstance  does  not  appear  to  me 
to  have  been  the  material  one,  inasmuch  as  all  the  bricks  con- 
fessedly were  not  sold.  The  delivery,  therefore,  did  not  make 
the  sale,  and  if  part  could  not  be  sold  without  being  separated, 
I  do  not  see  how  a  formal  delivery  of  the  whole  brickyard 
could  cure  the  difficulty.  The  learned  judge  speaks  of  the 
transaction  as  a  delivery  of  the  whole  quantity,  "with  the  privi- 
lege of  selection."  But  assuming,  as  he  did,  that  the  want 
of  selection  or  separation  was  the  precise  difficulty  to  be  over* 
come,  it  is  not  easy  to  see  how  a  privilege  to  select  could  change 
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the  title  before  the  selection  was  actually  made.  The  case, 
therefore,  it  seems  to  me,  can  only  stand  on  the  ground  that 
the  sale  was,  in  its  nature,  complete;  the  formal  delivery  of 
the  whole  being  doubtless  a  circumstance  entitled  to  weight  in 
arriving  at  the  intention  of  the  parties.  The  case  is,  in  short, 
a  strong7authority  to  prove  that,  in  sales  by  weight,  measure, 
or  count,  a  separation  of  the  part  sold  &om  the  mass  is  not,  in 
all  cases,  a  fundamental  requisite. 

Referring  now  to  cases  where  it  has  been  held  that  sales  of 
this  general  nature  were  incomplete,  it  will  be  found  that  they 
are  not  essentially  and  necessarily  opposed  to  the  conclusion 
that  in  the  instance  before  us  the  title  was  changed.  In  White 
V.  WilkSy  5  Taunt.  176,  a  merchant  sold  twenty  tons  of  oil,  out 
of  a  stock  consisting  of  different  large  quantities  in  different 
cisterns,  and  at  various  warehouses.  The  note  of  sale  did  not 
express  the  quality  or  kind  of  oil  sold,  or  the  cistern  or  ware- 
house from  which  it  was  to  be  taken,  and  the  purchaser  did 
not  even  know  where  the  particular  oil  lay  which  was  to  satisfy 
the  contract.  Very  clearly  the  title  could  not  pass  upon  such 
a  sale;  and  so  it  was  held,  although  the  seller  was  entitled  by 
the  contract  to  charge  "  one  shilling  per  ton  per  week,  rent," 
for  keeping  the  oil.  A  very  different  question  would  have 
been  presented  if  the  cistern  from  which  the  twenty  tons  were 
to  be  taken  had  been  specified.  The  mass  and  quality  would 
then  have  been  ascertained.  As  it  was,  the  subject  of  the  con- 
tract was  not  identified  in  any  manner.  The  remarks  of  the 
judge,  evidently  not  made  with  much  deliberation,  must  be 
construed  with  reference  to  the  particular  facts  of  the  case. 

In  Austen  v.  C raven ^  4  Taunt.  644,  there  was  a  contract  to 
sell  two  hundred  hogsheads  of  sugar,  to  be  four  different  kinds 
and  qualities,  which  were  specified.  It  did  not  appear  that 
the  seller,  at  the  time  of  the  contract,  had  the  sugar  on  hand, 
or  any  part  of  it,  and  the  fact  was  assumed  to  be  otherwise. 
The  sale  was,  moreover,  at  so  much  per  hundred  weight,  re- 
quiring that  the  sugar  should  be  weighed  in  order  to  ascertain 
the  price.  In  these  circumstances,  the  case  was  considered 
plainly  distinguishable  from  Whitehouae  v.  Frosty  12  East,  614, 
and  it  was  held  that  the  title  did  not  pass.  I  do  not  see  the 
slightest  ground  for  questioning  the  decision,  although,  per* 
haps,  one  or  two  remarks  of  Chief  Justice  Mansfield  are 
capable  of  a  wider  application  than  the  facts  of  the  case 
would  justify. 

The  two  cases  last  mentioned  have  been  not  vnfreqaenily 
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cited  in  yariouB  later  English  and  American  authorities,  which 
need  not  be  particularly  referred  to.  Some  of  these  author^ 
ities  may  suggest  a  doubt  whether  the  title  passes  on  a  mere 
sale  note  by  measure  or  weight  out  of  a  larger  quantity  of  the 
same  kind  and  quality,  there  being  no  separation  and  no  other 
circim^stances  clearly  evincing  an  intention  to  vest  the  title  in 
the  purchaser.  It  is  unnecessary  now  to  solve  that  doubt,  be- 
cause none  of  the  decisions  announce  the  extreme  doctrine 
that  where,  in  such  cases,  the  parties  expressly  declare  an  in- 
tention to  change  the  titie,  there  is  any  legal  impossibility  in 
the  way  of  that  design.  Upon  a  simple  bill  of  sale  of  gallons 
of  oil  or  bushels  of  wheat,  mixed  with  an  ascertained  and  de* 
fined  larger  quantity,  it  may  or  may  not  be  considered  that 
the  parties  intend  that  the  portion  sold  shall  be  measured  be* 
fore  the  purchaser  becomes  invested  with  the  title.  That  may 
be  regarded  as  an  act  remaining  to  be  done,  in  which  both 
parties  have  a  right  to  participate.  But  it  is  surely  competent 
for  the  vendor  to  say  in  terms  that  he  waives  that  right,  and 
that  the  purchaser  shall  become  at  once  the  legal  owner  of  the 
number  of  gallons  or  bushels  embraced  in  the  sale.  If  he 
cannot  say  this  effectually,  then  the  reason  must  be  that  two 
men  cannot  be  owners  of  separate  quantities  or  proportions  of 
an  imdistinguishable  mass.  That  conclusion  would  be  a 
naked  absurdity,  and  I  have  shown  that  such  is  not  the  law. 
In  the  case  before  us,  the  vendor  not  only  executed  his  bill  of 
sale  professing  to  transfer  six  thousand  bushels  of  wheat,  but 
waiving  all  further  acts  to  be  done,  in  order  to  complete  the 
transaction,  he  acknowledged  himself,  by  another  instrument, 
to  hold  the  same  wheat  in  store  as  the  bailee  thereof  for  the 
purchaser.  If  his  obligations  from  that  time  were  not  simply 
and  precisely  those  of  a  bailee,  it  is  because  the  law  would 
not  suffer  him  to  stand  in  that  relation  to  the  property,  for  the 
reason  that  it  was  mixed  with  his  own.  But  no  one  will  con- 
tend  for  such  a  doctrine. 

I  repeat,  it  is  unnecessary  to  refer  to  all  the  cases,  or  to  deter- 
mine between  such  as  may  appear  to  be  in  conflict  with  each 
other.  None  of  them  go  to  the  extent  of  holding  that  a  man 
cannot,  if  he  wishes  and  intends  so  to  do,  make  a  perfect  sale 
of  part  of  a  quantity  without  actual  separation,  where  the  mass 
is  ascertained  by  the  contract,  and  all  parts  are  of  the  same 
value  and  undistinguishable  from  each  other. 

One  of  the  cases,  however,  not  yet  cited,  deserves  a  brief 
consideration,  because  it  was  determined  in  this  court,  and  hae 
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been  much  relied  on  by  the  plaintiff's  counsel.  I  refer  to 
OardinerY.  Suydarrty  7  N.  Y.  357.  The  owner  of  flour  delivered 
it  in  various  parcels  to  a  warehouseman,  and  from  time  to  time 
took  receipts  from  him.  One  of  these  receipts  was  held  by  the 
defendants,  and  others  by  the  plaintiff,  both  parties  having 
accepted  and  paid  drafts  on  the  faith  thereof.  The  defendants' 
receipt  was  the  first  in  point  of  time,  and  was  for  five  hundred 
and  thirty-six  barrels,  being  given  at  a  time  when  in  fact  there 
were  but  two  hundred  and  one  barrels  in  the  warehouse,  so 
that  it  covered  three  hundred  and  thirty-five  more  than  were 
then  on  hand.  But  other  quantities  were  subsequently  deliv- 
ered at  the  warehouse,  all  of  the  same  kind  and  quality,  and 
the  defendants  in  fact  received  by  shipment  to  them  five  hun- 
dred barrels.  For  the  conversion  of  this  quantity,  they  were 
Bued  bv  the  plaintiffs  who  had  failed  to  receive  the  flour  which 
the  receipts  called  for.  It  cannot  fail  to  be  seen  firom  this 
statement  that  the  defendants,  having  the  first  receipt,  and 
receiving  no  more  flour  than  it  specified,  were  entitled  to  judg- 
ment by  reason  of  the  priority  of  their  title;  and  this  ground 
of  decision  is  very  clearly  stated  in  the  opinion  of  the  chief 
judge.  He  thought  if  the  transfer  of  the  receipts  could  pass 
the  title  to  the  flour,  notwithstanding  the  mixture  of  all  the 
quantities  together,  that  the  one  held  by  the  defendants  en- 
titled them  not  only  to  the  two  hundred  and  one  barrels  in 
"Store  when  it  was  given,  but  also  to  so  many  barrels  delivered 
in  store  afterwards  as  were  necessary  to  make  up  their  number. 
This  view,  which  appears  to  me  correct,  was  fatal  to  the  plain- 
tiffs' case.  But  in  another  aspect  of  the  controversy,  the 
learned  chief  judge  was  of  opinion  that  the  transfer  to  the 
plaintiffs  of  the  receipts  held  by  them  passed  no  title,  on  the 
ground  that  the  quantities  which  they  respectively  covered 
were  all  mixed  together  in  the  storehouse.  Assuming  the  cor- 
rectness of  that  view — ^which  I  am  constrained  to  question — 
the  case  is  still  unlike  the  present  one.  The  transfer  of  a 
warehouseman's  receipt,  given  to  the  owner,  was  certainly  no 
more  than  a  simple  sale  note  of  the  specified  number  of  barrels; 
and  where,  in  such  cases,  that  is  the  whole  transaction  between 
vendor  and  vendee,  I  have  already  admitted  a  doubt,  suggested 
by  conflicting  cases,  whether  the  title  passes.  If  the  owner  of 
the  flour  had  held  it  in  his  own  warehouse,  and  had  not  only 
given  a  bill  of  sale  of  a  portion  of  it,  but  had  himself  executed 
to  the  purchaser  another  instrument  declaring  that  he  held  the 
quantity  sold  as  bailee  and  subject  to  order,  then  the  caaa 
would  have  resembled  the  one  now  to  be  determined. 
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We  are  of  opmion,  therefore,  both  upon  authority  and  clearly 
ii])on  the  principle  and  reason  of  the  thing,  that  the  defendant, 
under  the  sale  to  Shufctleworth,  acquired  a  perfect  title  to  the 
flix  thousand  bushels  of  wheat.  Of  that  quantity  he  took  pos- 
session at  Buffalo,  by  writ  of  replevin  against  the  master  of 
the  vessel  in  which  the  whole  had  been  transported  to  that 
place.  For  that  taking  the  suit  was  brought,  and  it  results 
that  the  plaintiff  cannot  recover.  It  is  unnecessary  to  decide 
whether  the  parties  to  the  original  sale  became  tenants  in  com- 
mon.  If  a  tenancy  in  common  arises  in  such  cases,  it  must 
be  with  some  peculiar  incidents  not  usually  belonging  to  that 
species  of  ownership.  I  think  each  party  would  have  the  right 
of  severing  the  tenancy  by  his  own  act;  that  is,  the  right  of 
taking  the  portion  of  the  mass  which  belonged  to  him,  being 
accountable  only  if  he  invaded  the  quantity  which  belonged  to 
the  other.  But  assuming  that  the  case  is  one  of  strict  tenancy 
in  common,  the  defendant  became  the  owner  of  six  thousand, 
and  the  plaintiffs  of  two  hundred  and  forty-nine,  parts  of  the 
whole.  As  neither  could  maintain  an  action  against  the  other 
for  taking  possession  merely  of  the  whole,  more  clearly  he  can- 
not if  the  other  takes  only  the  quantity  which  belongs  to  him. 

The  judgment  must  be  reversed,  and  a  new  trial  granted* 

Gray  and  Gboveb,  JJ.,  dissented. 

Strong,  J.,  expressed  himself  as  inclined  to  concur,  if  neces- 
sary to  a  decision;  but  it  being  unnecessary,  he  reserved  his 
judgment. 

Judgment  reversed,  and  new  trial  ordered. 

Bulky  Abticles,  Gonstbuctive  Deutert  of,  SuFiroiEirT  to  Fasb  Tttlei 
Wvnslow  Y.  Leonard,  62  Am.  Dec.  354,  and  note  359.  But  for  on  invalid  salo 
of  hay,  see  Sleeper  v.  Pollard,  67  Id.  741.  Sale  of  personal  property  ia  com* 
plete,  and  passes  title  to  bnyer,  although  the  thing  sold  haa  not  been  moas- 
ored  or  the  quantity  ascertained  in  any  way,  when  it  ia  apparent  that  it  is 
the  intention  of  the  seller  to  transfer  the  title,  and  of  the  buyer  to  accept  it: 
Sewell  y.  £kUon,  70  Id.  471.  For  an  application  of  this  principle  to  a  salo  of 
barrels  of  floor  in  a  warehouse,  see  Horr  ▼.  Barker,  Id.  791,  and  note  797, 
'  showing  that  measnring  and  setting  apart  goods  are  not  essential  to  perfect 
sale,  except  when  it  is  necessary  in  arder  to  define  the  subject-matter. 

The  fbinoxpal  case  was  oitkd  in  each  of  the  following  cases,  and  to  the 
point  named:  Where  property  in  a  store  is  conveyed  and  receipt  taken  for  the 
same^  the  court  wiU  assome  the  identity  of  the  property  in  the  store  at  the 
date  of  the  receipt  with  that  mentioned  in  the  receipt:  Parthall  v.  Eggeri,  54 
K.  T.  25.  One  tenant  in  oommoa  has  the  right  to  sever  and  take  his  own 
share  of  psnooal  property  where  the  property  is  all  of  the  Mme  kind:  OhafH 
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man  ▼.  Luak,  2  Luu.  216;  8aie  v.  Sun  Mutual  Ina,  Co.,  3  Robt  607;  Clark  ▼. 
Orifith,  24  N.  Y.  697.  Trover  will  lia  for  the  conversion  of  determinate  Bnma^ 
though  the  specifio  coin  and  bills  cannot  be  identified:  Oordcn  v.  Hostetter, 
87  Id.  104;  8.  O.,  4  Abb.  Fr.,  N.  S.,  269.  Where  a  party  sells  goods  not 
manually  delivered,  he  has  a  lien  for  the  purchase-money,  and  if  the  purchaser 
disposes  of  the  goods,  the  first  seller  may  have  an  action  for  money  had 
and  received:  Wilmot  v.  Richardson,  2  Eeyes,  627;  S.  O.,  4  Abb.  App.  Dec 
616.  Title  depends  upon  the  intention  of  the  parties,  and  the  parties  may 
provide  in  their  contract  that  the  title  shall  pass  when  the  facts  woold  nofc^ 
in  the  absence  of  such  a  stipulation,  show  a  change:  Bradley  v.  W?ieeler,  44 
N.  Y.  601;  Welch  v.  MoffcU,  1  Thomp.  &  0.  678;  O'^eUl  v.  N,  Y.  CenL  etc 
JR.  R,  Co.,  3  Id.  402.  It  is  competent  for  parties  to  agree  that  a  thiog  is  to 
be  the  property  of  a  purchaser,  and  where  the  mutual  consent  to  that  effect 
is  shown  by  unequivocal  acts  or  declarations,  the  title  passes  before  delivery: 

WriglU  V.  O'Brien,  6  Daly,  66.  Upon  a  sale  of  a  specified  quantity  of  grain, 
its  separation  from  a  mass  indistinguishable  in  quality  or  value,  in  which  it  is 
included,  is  not  necessary  to  pass  the  title  when  the  intention  to  do  so  is 
otherwise  made  clearly  manifest:  Rodee  v.  Wade,  47  Barb.  63;  Newell  v. 

Warner,  44  Id.  263;  Higgins  v.  Delaware,  L,  d&  W.  R,  /?.,  60  N.  Y.  555;  Me^ 
Namara  v.  Edmister,  11  Hun,  600;  Lobdell  v.  SUnoell,  61  N.  Y.  74;  Rusaell  v. 
Carrington,  42  Id.  122;  Foot  v.  Marsh,  61  Id.  292;  Oroal  v.  OUe,  Id.  436.  The 
principal  case  was  distingmsned  from  Currie  v.  White,  1  Sweeny,  195,  in  this, 
that  in  the  principal  case  the  contract  in  question  was  complete,  and  intended 
to  be  so  by  the  parties;  while  in  Currie  v.  Wliite,  supra,  S.  C,  6  Abb.  Pr., 
N.  S.,  374,  it  wae  not,  and  it  was  therefore  held  that  a  difforent  rule  would 
prevail  regarding  title.  The  principal  case  was  also  distinguished  from  Cook 
V.  Millard,  65  N.  Y.  366,  in  this,  that  in  the  principal  case  the  property  sold 
was  a  given  quantity  of  an  indistinguishable  mass  having  a  common  valns^ 
while  in  the  case  of  Cook  v.  Milliard,  supra,  the  goods  were  not 
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CONTRIBUTORT  NeOLIOENCE  OV  InJUKED  ParTT  WILL  PrXVXNT  HIB  BBOOT- 

ERY  or  Damages  from  the  other  negligent  party,  unless  the  negligence 
of  the  latter  is  bo  gross  as  to  be  equivalent  in  law  to  willful  injury. 
Railroad  Passenger  Injured  bt  Collision  of  Trains  Bxlonoino  to 
Different  Proprietors  may  Recx)ver  of  the  proprietors  of  the  train 
be  ia  not  on,  although  the  managers  of  the  train  he  is  on  are  guilty  of 
negligence.  The  negligence  of  the  officers  of  the  train  does  not  extend  to 
or  affect  the  passenger. 

Defendants'  train  was  standing  on  a  track  used  by  two 
different  companies.  It  was  the  duty  of  defendants  to  leave 
the  track  clear  for  the  other  company's  train.  The  latter  came 
in  at  a  high  rate  of  speed,  disregarding  defendants'  signal,  and 
just  as  defendants'  train  was  moving  out.  The  trains  came 
into  collision,  and  plaintifif,  who  was  on  the  incoming  train, 
was  injured,  and  brought  suit  against  defendants.  Judgment 
for  defendants,  and  plaintiff  appealed. 
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WiUiam  C.  Noyes,  for  the  appellant. 
Henry  G.  Wheaton^  for  the  respondents. 

By  Court,  Johnson,  C.  J.  The  collision  from  which  the 
plaintiff's  injury  resulted  occurred  on  the  track  of  the  New 
Yorjk  and  Harlem  Railroad  Company,  between  a  train  of  thai 
company  and  a  train  of  the  defendants.  The  plaintiff  was  a 
passenger  in  the  Harlem  train,  which  ran  into  the  defendants' 
train,  both  being  in  motion  towards  New  York.  There  was 
evidence  of  negligence  in  the  management  of  each  train,  and 
the  position  upon  which  the  defendants  rely  is,  that  such  neg- 
ligence on  the  part  of  the  Harlem  train  as  would  preclude  that 
company  from  an  action  against  the  defendants  will  also  pre- 
clude the  plaintiff  from  sustaining  his  action.  The  general 
rule  is,  that  one  who  receives  an  injury  from  the  negligence  of 
another  may  maintain  an  action  for  his  damages.  Upon  this 
rule,  a  natural  and  reasonable  exception  has  been  ingrafted, 
that  if  the  injured  party,  by  his  own  negligence,  has  contrib- 
uted to  the  injury,  he  cannot  maintain  an  action,  unless  the 
negligence  of  the  other  party  has  been  so  gross  in  its  character 
as  to  be  equivalent  in  law  to  a  willful  injuring.  I  do  not  think 
this  exception,  or  any  reasonable  extension  of  it,  can  be  appli- 
cable to  the  plaintiff.  He  was  a  p^senger  on  the  Harlem 
cars,  conducting  himself  as  he  lawfully  ought,  having  no  con- 
trol over  the  ixain  or  its  managenent;  on  the  contrary,  bound 
to  submit  to  the  regulations  of  the  company  and  the  directions 
of  their  officers.  To  say  that  he  is  chargeable  with  negligence 
because  they  have  been  gxiilty,  is  plainly  not  founded  on  any 
fact  of  conduct  on  his  part,  but  is  mere  fiction.  The  doctrine 
contended  for  is  stated,  and  in  a  measure  sustained  by  the  de- 
cision in  Thorogood  v.  BryaUj  8  Com.  B.  115.  That  was  an 
action  by  a  passenger  in  an  omnibus  against  the  proprietors  of 
another  omnibus,  by  which  the  plaintiff  was  injured.  Wish- 
ing to  alight,  he  did  not  wait  for  the  omnibus  to  draw  up  to  the 
side  of  the  street,  but  got  out  while  it  was  in  motion,  and  far 
enough  from  the  foot-path  to  allow  another  carriage  to  pass 
between  it  and  the  path.  The  other  omnibus,  coming  up,  ran 
over  him.  The  jury  were  told  that  if  they  thought  want  of 
care  on  the  plaintiff's  part,  or  on  the  part  of  the  driver  in  not 
drawing  up  to  the  side  of  the  street  to  put  the  plaintiff  down, 
had  been  conducive  to  the  injury,  no  recovery  could  be  had. 
Before  the  decision  of  this  case,  Catlin  v.  HUls^  8  Id.  123,  was 
argued,  an  action  by  a  passenger  on  a  steamboat  against  the 
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proprietors  of  another  steamboat,  between  which  a  negligent 
collision  took  place,  whereby  the  passenger  was  injured.  In 
the  course  of  these  discussions,  Bridge  v.  Grand  Trunk  Railway 
Company^  3  Mee.  &  W.  244,  was  also  considered,  in  which  the 
doctrine  in  question  seems  to  have  originated.  Judgment  was 
not  given  in  Catlin  v.  Hills,  supra,  an  arrangement  between  the 
parties  having  taken  place,  but  in  the  first  case  mentioned  the 
ruling  at  the  trial  was  maintained.  It  seems  to  have  been 
put  on  the  ground  that  the  plaintifr,  having  voluntarily  trusted 
himself  on  the  omnibus,  had  so  identified  himself  with  its 
management  that  the  driver's  negligence  would  deprive  him  of 
any  right  to  an  action  against  the  owners  of  the  other  vehicle. 
Upon  the  facts  of  that  case,  where  the  driver's  negligence  con- 
sisted only  in  his  not  preventing  the  plaintifi"  from  getting  out 
until  he  had  drawn  up  to  the  foot-path,  there  was  great  room 
to  say  that  it  was  as  much  attributable  to  the  plaintiff  as  to 
the  driver.  But  I  do  not  see  the  justice  of  the  doctrine  in  con- 
nection with  the  case  before  us.  It  is  entirely  plain  that  the 
plaintiff  had  no  control,  no  management,  even  no  advisory 
power,  over  the  train  on  which  he  was  riding.  Even  as  to 
selection,  he  had  only  the  choice  of  going  by  that  railroad  or 
by  none.  To  attribute  to  him,  therefore,  the  negligence  of  the 
agents  of  the  companfr,  and  thus  bar  him  of  a  right  of  re- 
covery, is  not  appljdng  any  existing  exception  to  the  general 
rule  of  law,  but  is  framing  a  new  exception,  which  does  not  in 
fact  rest  upon  the  reason  of  the  original  exception,  and  is  based 
on  fiction,  and  inconsistent  with  justice. 
The  judgment  should  be  affirmed. 

Selden  and  Stbonq,  J  J.,  took  no  part  in  the  decision. 

All  the  other  judges  concurred. 

Judgment  affirmed. 

Doctrines  of  Contributobt  Nbglioencb:  See  note  to  Danwnt  v.  N,  0. 
0.  R.  /?.  Co.,  61  Am.  Dec  217;  Murch  v.  Concmrd  R.  R,  CorporaHonj  Id.  G31; 
Pennsylvania  R,  R.  Co*  v.  Aspell,  62  Id.  323,  and  notes  327;  note  to  Zemp  v. 
Wilmington  etc  R.  R.  Co.,  64  Id.  771;  LiUU  Schuylkill  etc  Co.  v.  Norton,  Id. 
672;  Lucaa  v.  New  Bedford  etc  R.  R.  Co.,  66  Id.  409,  note;  Vicksburg  etc  R, 
R.  Co.  V.  PcLtton,  Id.  552,  and  notes  574;  note  to  DcHey  v.  Norwich  etc  R.  R. 
Co.,  68  Id.  421;  Adams  v.  Wiggins  Ferry  Co.,  72  Id.  247;  Reeves  v.  DeHawart 
etc  R.  R.  Co.,  Id.  713,  and  note  720.  Negliganoe  or  fanlt  of  plaintiff  re- 
motely connected  with  injury  will  not  prevent  him  from  recovering  damages 
therefor  against  a  defendant  whose  negligence  has  been  the  immediate  and 
proximate  cause  of  the  injury:  Vicksburg  etc  R,  R.  Co.  v.  Patton,  66  Id.  5S8« 
and  notes  674;  Isbell  v.  N,  Y.  etc  R.  R.  Co.,  71  Id.  78,  and  note  89. 
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The  FRcrciPAL  case  was  cmED  in  each  of  the  following  ftathorities,  and 
lo  the  p<nnt  stated:  A  poasenger  injured  by  a  collision  resnlting  from  the 
eonciment  negligence  of  two  railroad  oorporationa  may  recover  against  both 
or  either:  Arctic  Fire  Tub.  Co.  ▼.  Austin^  69  K.  Y.  483;  8.  C,  3  Han,  198; 
P6CUU  V.  Long,  56  K.  T.  205;  Sobhuon  ▼.  N.  T.  C.  A  H.  R,  R.  R.  Co.,  65 
Barb.  154;  Lannen  ▼.  Albany  Oaa  Lighl  Co,,  46  Barb.  270;  Brthm  ▼.  Oreai 
W.  R'y  Co,,  34  Id.  274.  But  in  Chapman  r,  Pahner,  TJ  K.  T.  51,  8.  O.,  9 
Hun,  517,  the  principal  case  was  oonaidered,  and  it  was  held  that  one  of  sev- 
eral tort-feaaors  was  not  liable  for  the  acts  of  those  with  whom  he  was  not 
acting  in  concert;  and  that  an  action  woold  lie  against  one  or  all  of  them 
where  a  direct  personal  in jnry  is  occasioned  by  the  concnrring  negUgence  of 
two  or  more  parties  at  one  and  the  same  tinie,  bat  not  where  the  injury  is 
remote  from  the  act,  and  the  result  of  difforent  acts  of  different  parties  at 
different  times,  withoat  any  association  and  independent  of  each  other.  The 
principal  case  is  distinguished  in  Bronk  v.  N,  Y,  Js  If.  H.  R,  R,Co,,b  Daly, 
457.  In  the  latter  case,  the  plaintiff  was  not  a  passenger  on  defendants' 
train.  A  passenger  by  railroad  is  not  so  identicsl  with  the  proprietors  of  the 
train  conveying  him,  or  their  servants,  as  to  be  responsible  for  negligence  on 
their  part^  and  can  recover  for  personal  injuries  from  a  coUisicni  through  negli- 
gence of  the  defendant,  although  there  is  such  negligence  oontribnting  to  the 
collision  on  the  part  of  the  train  conveying  him  as  would  defeat  an  action  by 
its  owners:  Arctic  Fire  Ins.  Co.  v.  Atutin^  6  Thomp.  k  C,  66;  Webrierv,  Hud- 
mm  Rnar  R.  R.  Co.,  38  K.  Y.  262;  Perry  v.  Lansing,  17  Hun,  37.  In  Brown 
V.  N.  Y,  C.  R.  R.  Co,,  32  N.  Y.  597,  the  court  of  appeals,  however,  affirmed 
the  judgment  of  the  court  below,  although  that  court  had  changed  the  jury 
that  the  negligence  of  the  driver  must  be  regarded  as  the  negligence  of  the 
passenger,  and  that  she  could  not  recover  if  his  negligenoe  contributed  to 
produce  the  injury.  The  principal  case  was  cited  at  page  601.  8ee  Mooney  v. 
Iludmm  R,  R.  Co.,  5  Bobt  648»  which  discnssss  the  same  question,  citing  the 
principal  case,  p.  549;  see  also  Beck  v.  EaH  R.  F.  Co.,  6  Bobt  87;  Df^  t. 
Erie  R'y  Co.,  71 'S.Y.2SL 


Chautauqub  County  Bank  v.  Bislby. 

[19  Naw  YoBX,  860.] 
JiTDOMKHT  Crxditob  MAT  RjELT  ON  LiXN  OF  HIS  JvDOMXNT  on  real  prop- 
erty, and  on  his  means  of  enforoement  at  law,  instead  of  resorting  to 
equity.    Thus»  although  the  debtor  has  made  a  prior  conveyance,  yet  the 
I  creditor  may  sell  on  execution,  and  the  purchaser  will  have  the  right  of 

impeaching  the  debtor's  conveyance  as  fraudulent.    And  if  the  creditor's 

judgment  was  recovered  before  other  creditors  instituted  proceedings  in 

I  ^qnity,  nothing  in  the  coarse  or  result  of  those  proceedings  can  affect  the 

rights  of  the  purchaser  under  the  judgment. 

AjnoTtnuKST  of  Bboktvxb  in  Gbxdito&'b  SiTzr  does  not  of  itself  effect  a 

transfer  of  the  debtor's  real  property;  that  is  aooompliahed  by  a  deed 

from  the  debtor. 

Ktedkngs  of  Fraud  AaAnrar  Orbdhobs  need  not  be  prodnoed  by  one  who 

impeaches  a  deed  of  land  as  against  a  purchaser  from  a  receiver,  if  the 

I  defendant^  to  show  his  own  title,  introduces  the  decree  appointing  the 

receiver  and  the  receiver's  deed  to  him,  and  these  recite  that  the  appoint- 
ment was  made  in  a  suit  by  other  creditors  brought  on  the  ground  that 
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the  deed  was  frandnlent.  Such  recitals  ^top  the  pnrcfaaser  from  deny« 
xng  the  frandnlent  character  of  the  deed. 

SoiNo  Receiver  without  Leayb  of  Goubt  only  raises  %  question  of  con* 
tempt;  it  does  not  affect  the  right  involved  in  the  soit. 

Prxsumftion  is  that  Deed  to  Cobpobateon  authorised  to  acquire  land 
for  some  purposes  only  was  taken  by  it  for  a  lawful  purpose;  if  the  actual 
purpose  was  illegal,  that  must  be  affirmatively  shown. 

Bank  Chabteb  Pbovision  AuTHOBiziNa  Baitk  to  hold  such  real  property 
as  should  be  purchased  by  it  at  sales  upon  judgments,  decrees,  and  mort- 
gages for  debts  due  to  it,  does  not  authorize  the  bank  to  take  an  assign- 
ment of  the  right  of  a  purchaser  at  a  sherifiTs  sale  of  real  property  of  a 
judgment  debtor  of  the  bank,  where  such  sale  was  made  on  an  execntioii 
on  a  senior  judgment  in  favor  of  a  third  party,  and  the  time  for  redemp- 
tion from  the  sale  had  passed. 

Appeal  from  a  judgment  in  favor  of  defendant  on  a  verdict 
taken  subject  to  opinion,  in  an  action  for  recovery  of  epecifio 
real  property.    The  facts  appear  in  the  opinion  of  this  court. 

C  TucJceVf  for  the  appellant. 

W,  D.  Whitey  for  the  respondent. 

By  Court,  Comstoce,  J.  One  Saxton,  who  is  the  common 
source  of  title,  on  the  first  of  October,  1837,  assigned  all  his 
real  estate  to  Crosby  and  Crane  for  the  benefit  of  his  creditors. 
Webb  and  Douglass  afterwards,  on  the  fourth  of  November, 

1837,  recovered  a  judgment  against  him,  which  was  the  first 
in  the  order  of  time.    On  the  twenty-eighth  of  September, 

1838,  having  had  their  execution  returned  unsatisfied,  they 
filed  their  bill  in  chancery  against  the  assignor  and  assignees 
for  the  purpose  of  setting  aside  the  assignment,  on  the  ground 
that  it  was  made  in  fraud  of  creditors.  On  the  first  of  Novem- 
ber, in  the  same  year,  a  decree  was  pronounced  in  that  suit, 
declaring  the  assignment  fraudulent  and  void  as  to  creditors, 
and  directing  the  assignor  to  convey  the  assigned  estate  to  a 
receiver.  He  accordingly  conveyed  to  a  receiver  on  the  fifth 
of  January,  1839,  who  subsequently,  on  the  seventh  of  May, 
1840,  sold  and  conveyed  the  premises  in  question  to  one  White, 
under  whom  the  defendant  is  in  possession  as  tenant.  The 
plaintiff  claims  title  to  the  same  premises  by  virtue  of  a 
sherifi^'s  deed,  given  in  pursuance  of  a  sale  made  May  30, 1840, 
under  judgment  against  the  same  debtor,  recovered  by  one 
Adams  before  the  filing  of  that  bill,  but  after  the  rendition  of 
the  judgment  above  mentioned  in  favor  of  Webb  and  Douglass, 
which  was  the  foundation  of  the  suit  in  chancery.  Adams 
was  not  a  party  to  the  bill. 

The  facts,  as  thus  far  stated,  present  a  question  of  oonsider* 
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able  importance  as  to  the  effect  upon  the  lienB  of  other  judg« 
ment  creditors,  where  the  oldest  one  proceeds  in  equity  to  set 
aside  a  prior  fraudulent  conveyance  or  assignment,  and  not 
only  obtains  a  decree  pronouncing  it  fraudulent  and  void,  but 
has  a  receiver  appointed,  and,  through  the  receiver,  has  the 
real  estate  sold  for  the  satisfaction  of  his  debt.  On  the  part 
of  the  defendant,  it  is  claimed  that  the  purchaser  from  the 
receiver  acquires  a  title  free  from  the  liens  which  had  attached 
in  favor  of  junior  creditors,  as  well  before  as  after  the  filing  of 
the  bill;  a  doctrine  which,  if  sound,  will  give  to  a  bill  in 
equity,  in  such  cases,  and  to  the  proceedings  thereon,  if  con- 
ducted to  a  decree  and  a  receiver's  sale,  all  the  effect  upon 
subsequent  liens  which  a  statutory  sale  by  the  sheriff  under  a 
judgment  can  have.  A  sheriff's  sale  and  conveyance  vest  in 
the  grantee  all  the  right  and  title  which  the  debtor  had  in  the 
land  at  the  time  when  the  judgment  first  attached  as  a  lien, 
free  from  all  later  incumbrances,  and  unaffected  by  any  subse- 
quent conveyances  or  acts.  These  are  consequences  which 
flow  from  the  nature  of  the  lien  as  declared  by  the  statute, 
and  from  the  provisions  of  law  concerning  the  execution  and 
sale,  and  declaring  the  effect  of  the  conveyance  to  be  finally 
given.  But  the  sale  is  not  conclusive  before  the  expiration  of 
a  year,  during  which  the  debtor,  his  heirs  and  grantees,  may 
redeem;  nor  can  the  deed  be  given  until  three  additional 
months  have  elapsed,  during  which  other  judgment  creditors 
and  mortgagees  may,  in  the  manner  provided,  acquire  the 
interest  of  the  purchaser  at  the  sale:  2  R.  8.  870,  sees.  45  et 
seq. 

If  it  be  determined  that  a  receiver's  sale,  under  proceedings 
in  chancery  after  a  fraudulent  conveyance  is  set  aside  by  the 
decree,  is  attended  with  the  same  results,  the  obvious  effect  in 
the  first  place  is  to  cut  off  the  right  of  the  debtor  to  redeem. 
This  right  is  secured  to  him  as  the  judgment  debtor  by  the 
terms  of  the  statute,  notwithstanding  he  may  have  parted  with 
all  his  interest  in  the  land  by  a  prior  fraudulent  or  subsequent 
honest  conveyance:  2  R.  S.,  370,  sees.  45,  46.  A  consequence 
more  material  to  the  present  purpose  is,  that  other  creditors  by 
judgment  or  decree,  whose  debts  are  also  liens  if  the  debtor's 
prior  conveyance  is  tainted  with  fraud,  are  also  deprived  of  the 
right  secured  by  law  to  improve  their  condition  by  acquiring 
the  interest  and  taking  the  situation  of  the  purchaser  at  the 
sheriff's  sale.  Indeed,  if  a  court  of  equity  can  direct  a  per* 
emptory  sale  by  its  receiver,  in  cases  of  this  kind,  and  if  the 
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effect  of  that  sale  be  as  claimed,  the  whole  policy  of  our  laws 
In  respect  to  liens  by  judgment,  and  sales  to  enforce  the  same, 
would  seem  to  be  subverted. 

Such,  we  are  satisfied,  is  not  the  nature  or  effect  of  proceed- 
ings in  equity  in  cases  of  this  description.    The  appropriate 
object  of  a  bill  in  chancery,  so  far  as  it  relates  to  lands  in 
which  the  debtor  has  a  legal  estate  subject  to  the  statutory 
lien  of  judgments  against  him,  is  fuUy  obtained  when  a  decree 
is  pronounced  clearing  away  the  fraudulent  obstruction  to  the 
ordinary  and  legal  remedy  by  execution.    If  the  court,  how- 
ever, proceeds  further,  and  directs  first  an  assignment  by  the 
debtor  to  a  receiver,  and  then  a  sale  by  the  latter  for  the  pur- 
pose of  satisfying  the  debt  which  is  the  foundation  of  the  suit, 
the  purchaser  will,  undoubtedly,  acquire  a  title:  Chautauque 
Co.  Bank  v.  WUtty  6  N.  Y.  236  [57  Am.  Dec.  442].    I  do  not 
question  the  power  of  the  court,  acting  upon  the  person  of  the 
debtor,  to  compel  him  to  assign  his  estate  to  a  receiver  for  the 
payment  of  the  debt.      The  fraudulent  conveyance    being 
annulled  by  the  decree,  the  receiver,  under  an  assignment  to 
him,  takes  the  title,  which  he  can  convey  to  a  purchaser.    But 
the  title  of  the  receiver  and  of  the  purchaser  from  him  rests 
upon  the  debtor's  own  conveyance,  made  under  the  direction 
of  the  court,  and  has  no  relation  to  the  judgment.    When  the 
creditor  takes  this  course,  instead  of  falling  back  upon  his 
legal  remedy,  he  abandons  the  lien  of  his  judgment,  and  seeks 
a  satisfaction  of  his  debt  out  of  the  debtor's  property  generally. 
The  personal  estate  becomes  vested  in  the  receiver  from  the 
time  and  by  virtue  of  his  appointment;  the  real  estate  only  by 
virtue  of  a  conveyance  to  him  which  the  court  has  power  to 
compel;  and  in  this  way  the  satisfaction  is  worked  out.    If 
several  judgment  creditors  are  thus  proceeding  in  equity, 
either  in  one  or  in  several  suits,  the  same  receiver  is  appointed 
for  the  benefit  of  all  of  them.    If  real  estate  on  which  their 
judgments  are  liens  is  sold,  the  proceeds  will  be  shared 
amongst  them  according  to  their  priorities.    But  all  who  thus 
proceed  make  their  election  between  the  two  modes  of  procur- 
ing payment  of  their  debts,  one  by  enforcing  specifically  and 
in  the  mode  provided  by  law  the  liens  of  their  judgments;  the 
other  by  procuring  an  estate  charged  with  those  liens  to  be 
sold  in  another  manner  and  by  another  instrumentality  for  the 
payment  of  the  same  debts.    A  debtor's  conveyance  of  hia 
real  estate  to  a  receiver,  although  it  may  be  compulsory,  is  in 
ita  nature  simply  and  purely  the  creation  of  a  trust  for  ibft 
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payment  of  the  debts  on  which  the  pioceedings  in  equity  are 
founded.  The  receiver  is  the  trustee,  and  discharges  his  duty 
under  the  direction  of  the  court.  The  creditors  at  whose  in- 
stance the  trust  is  created,  for  whose  benefit  the  trust  fund  is 
sold,  and  who  take  its  proceeds,  most  certainly  can  never  after- 
wards seize  upon  and  sell  the  same  estate  or  fund  by  virtue  of 
a  prior  legal  lien.  A  pretension  to  any  such  right  on  their  • 
part  would  be  repelled  by  the  superior  right  of  the  purchaser 
to  enjoy  the  estate  firee  fit>m  the  incumbrance  of  debts,  to  sat- 
isfy which  it  had  been  sold. 

But  no  creditor  having  a  statutory  lien  by  judgment  can  be 
compelled  to  take  the  equitable  remedy.  He  may,  if  he  prefer, 
stand  upon  his  lien  and  the  means  whiqh  the  law  has  given 
him  of  enforcing  it.  If  his  debtor  has  made  a  prior  fraudulent 
conveyance,  he  may,  nevertheless,  sell  upon  his  execution,  and 
the  purchaser  will  have  the  right  and  will  take  the  risk  of  im- 
peaching such  conveyance.  If  his  judgment  has  been  re* 
covered  before  other  creditors  have  instituted  proceedings  in 
equity,  nothing  in  the  course  or  in  the  result  of  those  proceed- 
ings can  affect  his  rights.  A  lis  pendens  filed  with  the  bill,  or 
actual  notice  of  the  suit,  may.  perhaps  subject  all  judgments 
afterwards  recovered  to  any  decree  which  shall  be  made,  and 
render  them  subordinate  to  a  receiver's  sale.  The  title  derived 
from  the  receiver  rests,  as  we  have  seen,  on  the  conveyance  of 
the  debtor,  which  the  court  compels  him  to  make,  and  it  must, 
therefore,  in  the  absence  of  actual  or  constructive  notice  of  the 
suit,  be  a  title  subject  to  all  liens  existing  at  the  time  of  that 
conveyance  in  favor  of  persons  who  are  in  no  way  connected 
with  the  proceedings;  and  in  no  case  can  such  title  relate  to 
any  period  of  time  anterior  to  the  filing  of  the  bill  so  as  to 
affect  the  legal  rights  of  persons  who  do  not  voluntarily  waive 
them  by  uniting  in  that  remedy.  To  determine  otherwise 
would  be  to  convert  a  creditor's  suit  into  a  species  of  execution 
on  the  judgment  for  the  specific  enforcement  of  the  lien;  so 
(hat  a  title  confessedly  based  on  the  debtor's  own  conveyance 
to  an  officer  of  the  court  may  relate  back  to  the  period  when 
the  judgment  became  a  lien.  For  this  conclusion  there  is  no 
principle,  and  no  precedent  can  be  found  in  the  books. 

We  have  been  referred  to  cases  showing  that  any  attempt,  by 
a  person  having  an  outstanding  right  or  title,  to  disturb  the 
possession  of  a  receiver  is  a  contempt  of  the  court  of  chancery. 
All  the  doctrine  on  this  subject  which  is  pertinent  to  the  pree* 
ent  question  may  be  seen  by  referring  to  the  case  of  Angd  v. 
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Smith  J  9  Ves.  335.  The  cause  in  chancery  coming  on  for  fur- 
ther directions,  it  appeared  that  an  ejectment  had  been  brought^ 
without  leave  of  the  court,  for  lands  in  the  possession  of  its  re- 
ceiver.  The  lord  chancellor  observed  that  the  practice  was  to 
ask  leave,  and  he  ^'  cautioned  the  solicitor  that  he  would  pro- 
ceed at  his  peril."  Mr.  Richards  then  mentioned  an  instance 
in  which  the  party  was  very  nearly  committed  by  Lord  Thur- 
low.  In  consequence  of  these  intimations,  a  motion  was  made 
the  next  day  for  leave  to  try  the  ejectment,  and  after  a  great 
deal  of  discussion,  leave  was  given.  In  all  the  discussion,  do 
doubt  was  suggested  that  a  prior  legal  title  would  prevail 
against  a  receiver's  possession.  The  questions  considered  were, 
whether  leave  must  be  asked,  and  whether,  in  that  particular 
case,  it  should  be  granted.  If  not  asked,  it  was  considered 
that  the  party  might  be  in  contempt,  because  the  court  of  chan- 
cery thought  itself  competent  to  examine  the  title,  and  would 
permit  the  party  claiming  to  be  examined  pro  interesse  suo. 
The  lord  chancellor  said:  '*It  is  clearly  a  contempt  of  this 
court  to  disturb  sequestrators;"  "consider  the  consequence. 
How  are  sequestrators  to  defend  their  possession  against  an 
ejectment  ?"  The  same  rules,  he- thought,  applied  to  receivers, 
whose  possession,  he  said,  might  be  disturbed  whenever  there 
was  a  legal  right;  but  the  court  would  examine  that  right  be- 
fore granting  leave,  to  the  party  claiming  it,  to  proceed.  Now, 
in  this  practice  of  the  court  of  chancery,  I  see  nothing  even  to 
suggest  a  doubt  of  the  validity  of  a  title  acquired  by  sale  under 
a  judgment,  which  is  a  legal  lien  upon  the  land  sold  prior  and 
paramount  to  the  title  or  possession  of  a  receiver.  It  may  be 
that  the  creditor  should  ask  leave  of  the  court  of  chancery  be- 
fore he  proceeds  to  sell,  or  that  the  purchaser  acquiring  the 
title  should  make  a  like  application  before  he  brings  his  eject- 
ment. If,  however,  he  fails  to  do  so,  the  question  is  merely 
whether  the  court  will  consider  him  in  contempt,  and  punish 
him  accordingly.  The  sale  itself  is  but  the  assertion  of  a  legal 
right,  and  it  cannot  be  illegal  and  void  on  the  ground  that  the 
leave  of  an  equitable  tribunal  is  not  first  asked  and  obtained. 
It  may  be  that  the  case  of  Wiswall  v.  Sampson,  14  How.  52,  in 
the  supreme  court  of  the  United  States,  goes  to  the  extent  of 
laying  down  a  different  doctrine.  If  so,  we  are  constrained  to 
say  that  we  cannot  follow  that  decision. 

The  result  is,  that  White,  by  the  decree  in  the  chancery  suit 
annulling  the  debtor's  fraudulent  assignment,  and  by  tiie  re- 
ceiver's sale  and  conveyance,  acquired  a  title  to  the  premises 
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in  question,  subject  to  the  lien  of  judgments  docketed  prior  to 
the  commencement  of  that  suit  in  favor  of  persons  not  parties 
thereto.  On  one  of  those  judgments  the  sheriff  sold,  and  the 
plaintiffs  haye  the  conveyance  under  that  sale.  They  are, 
therefore,  entitled  to  recover  the  premises,  so  far  as  we  have 
yet  examined  the  case. 

It  has  been  argued,  however,  that  on  the  trial  the  plaintiffs 
did  not  support  their  title  by  proving  that  the  debtor's  convey- 
ance to  assignees,  prior  to  all  the  judgments,  was  fraudulent. 
That  proof  was  made  by  the  defendant.  The  plaintiffs,  having 
shown  the  judgment  and  their  title  under  the  sheriff's  sale, 
were  prima  fade  entitled  to  recover.  The  defendant  then 
proved  his  tiUe  under  the  proceedings  and  decree  in  chancery 
at  the  suit  of  Webb  and  Douglass,  and  under  the  assignment 
to  the  receiver,  and  the  sale  by  him.  The  decree  adjudged 
and  determined  that  the  prior  assignment  was  fraudulent  and 
void;  and  the  receiver's  conveyance  to  White  recited  the  suit 
in  chancery  and  the  decree.  The  defendant's  title  depended, 
therefore,  on  the  fact  that  the  assignment  had  been  made  in 
fraud  of  creditors;  and  having  thus  proved  the  fact  in  his  own 
favor,  he  could  not  allege  that  it  was  not  true  in  respect  to  the 
plaintiffs.  The  recitals  in  the  deed,  under  which  he  held, 
estopped  him  from  making  that  allegation.  This,  I  think,  is 
a  plain  proposition;  and  the  law  was  considered  to  be  so  by 
the  former  supreme  court,  when  the  case  was  before  it  some 
twelve  years  ago:  Chatauque  Co.  Bank  v.  Risley^  4  Denio,  480. 

Proceeding  now  to  questions  of  a  different  character,  it  ap- 
pears that  the  three  judgments  first  recovered  against  Saxton, 
the  debtor,  were  these:  1.  The  one  in  favor  of  Webb  and  Doug- 
lass, in  which  the  bill  in  chancery  was  filed;  2.  One  in  favor 
of  Porter,  docketed  May  7,  1838;  3.  One  in  favor  of  Adams, 
docketed  July  28, 1838;  all  being  prior  to  the  commencement 
of  the  chancery  suit.  The  sheriff's  sale  which  has  been  men- 
tioned was  on  the  Adams  judgment,  and  White  was  the  pur- 
chaser, as  before  stated.  Before  the  expiration  of  fifteen 
months,  one  Chauncey  Tucker  procured  an  assignment  of  the 
Porter  judgment,  and  then  as  assignee  of  that  judgment  took 
the  necessary  steps  to  redeem  or  acquire  the  interest  of  White, 
as  purchaser  at  the  sheriff's  sale.  Tucker  then  assigned  his 
interest  to  the  plaintiff's  bank,  which  received  the  sheriff's 
deed,  that  being  the  title  under  which  they  claim  to  recover. 
At  the  time  White  bid  off  the  premises  at  the  sheriff's  sale 
(May  80, 1840),  he  had  acquired  the  title  and  was  the  owner 
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of  the  premises  tinder  the  receiver's  sale  and  conveyance,  as 
already  shown.  Upon  these  facts  the  question  is  presented, 
whether  White,  being  the  owner,  subject,  as  we  have  seen,  to 
the  lien  ojf  the  Adams  and  Porter  judgments,  is  to  be  regarded 
as  a  purchaser  at  the  sherifif 's  sale,  so  that  in  that  capacity  he 
could  take  the  deed  and  acquire  an  older  title  under  the  Adams 
judgment,  or  whether  his  bid  and  the  payment  thereof  are  to 
be  regarded  as  so  much  money  paid  by  him  in  extinguishment 
of  a  lien  which,  as  owner  of  the  land,  he  had  a  right  to  pay  off 
and  discharge.  If  it  is  to  be  regarded  as  a  sale  with  the  usual 
incidents,  then  Tucker  could  acquire  the  interest  of  the  pur- 
chaser as  redeeming  judgment  creditor,  and  the  bank,  as  his 
assignee,  could  receive  a  valid  and  effectual  conveyance  from 
the  sheriff.  If  the  bid  of  White  is  to  be  considered  a  simple 
payment,  or  if  his  interest  as  purchaser  is  to  be  deemed  merged 
in  his  title  the  moment  he  acquired  it,  then  the  plaintiffs  have 
no  ground  to  stand  upon,  and  the  defendant's  title  through  the 
receiver  must  prevail. 

We  see  no  reason  thus  far  to  doubt  the  efficacy  of  the  sheriff's 
sale,  or  the  validity  of  the  conveyance  to  the  plaintiffs  in  pur- 
suance thereof.  We  discover  no  difficulty  or  incongruity  in 
conceding  to  the  owner  of  the  fee,  not  being  himself  the  judg- 
ment debtor,  the  right  to  become  a  purchaser  under  a  judg- 
ment which  is  a  lien  upon  his  land.  He  purchases,  it  is  true, 
in  a  certain  sense,  his  own  land,  but  the  sale  is  under  a  charge 
which  is  an  incumbrance  senior  to  his  title,  and  he  ought  to 
enjoy  the  right  of  attempting  in  this  manner  to  improve  his 
condition;  especially  if  there  be  other  liens  outstanding  which 
he  is  under  no  obligation  to  pay.  The  true  difficulty,  if  there 
be  any,  would  seem  to  arise  out  of  some  of  the  analogies  of  the 
law  of  merger.  But  we  think  that  a  merger  of  the  special 
interest  acquired  by  purchase  at  the  sheriff's  sale  does  not 
occur  in  such  a  case.  That  interest,  it  is  true,  during  twelve 
months  from  the  sale,  is  but  a  specific-  lien  for  the  sum  bid, 
in  the  sense  that  it  is  defeasible  on  a  redemption  within  that 
time.  But  in  another  sense,  it  is  an  inchoate  title  paramount 
to  the  one  already  possessed  by  the  purchaser,  and  ripening, 
by  lapse  of  time  merely,  into  an  absolute  estate.  There  is 
some  difficulty,  therefore,  in  calling  it  a  lesser  estate  liable  to 
sink  into  the  greater.  In  the  sense  last  suggested  it  is  a 
higher  estate,  defeasible  on  a  condition  subsequent,  but  which, 
if  unredeemed  from  within  a  prescribed  period,  will  absorb 
and  subvert  the  other.     It  is,  moreover,  to  be  observed,  that  a 
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Bale  being  made  under  a  judgment,  certain  incidents  and 
rights  attach  in  favor  of  other  parties,  which  are  lost  if  the 
interest  of  the  purchaser  is  deemed  to  merge  in  his  title.  The 
statute  provides  that  other  creditors  having  liens  may  acquire 
the  interest  by  proceeding  in  the  manner  provided.  Our  con- 
elusion  is,  that  Mr.  White  took  and  held  such  an  interest  by 
his  purchase  under  the  Adams  judgment,  that  Tucker  could 
acquire  it  as  a  creditor  having  a  lien  under  the  judgment  in 
favor  of  Porter. 

Tucker,  after  the  lapse  of  fifteen  months  from  the  time  of 
the  sale,  assigned  all  his  rights  to  the  plaintiffs  by  a  written 
instrument  under  seal,  and  expressed  in  general  terms  to  be 
"  for  value  received."  There  is  no  other  proof  in  the  case  of 
the  consideration  upon  which  that  assignment  was  made. 
The  plaintiffs  are  a  banking  corporation  having  a  special 
charter,  and  the  question  arises  whether  that  purchase  from 
Tucker  is  to  be  regarded  presumptively  as  made  within  the 
power  conferred  upon  them  of  acquiring  real  estate.  I  say 
the  purchase  from  Tucker,  because  when  he  made  the  transfer 
to  the  plaintiffs  the  sheriff's  sale  had  matured,  and  the  con- 
veyance was  in  judgment  of  law  absolutely  due.  The  convey- 
ance itself  was  a  formal  act  remaining  to  be  done,  which  the 
plaintiffs  were  entitled,  as  of  course,  to  have  performed  in 
their  favor,  provided  their  purchase  of  Tucker's  right  was  an 
authorized  and  valid  transaction.  The  question  is  therefore 
precisely  the  same  as  it  would  be  if  the  bank  had  received  a 
formal  conveyance  of  real -estate  from  any  other  party,  the 
consideration  clause  being  expressed  in  the  words  ^^  for  value 
received,"  without  any  other  proof  of  the  circumstances  or  of 
the  consideration  to  bring  the  purchase  within,  or  to  place  it 
without,  the  powers  of  the  corporation. 

The  plaintiffs'  bank  was  authorized  by  its  charter  to  pur- 
chase, hold,  and  convey  real  estate  as  follows:  1.  Such  as 
should  be  necessary  for  its  immediate  accommodation  in  the 
convenient  transaction  of  its  business;  2.  Such  as  should  be 
mortgaged  to  it  as  security  for  loans,  etc.;  8.  Such  as  should 
be  conveyed  to  it  in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  dealings;  4.  Such  as  it  should  purchase  at 
sales  under  judgments,  decrees,  or  mortgages  held  by  it:  Laws 
of  1831,  c«  181.  In  this  case,  the  purchase  from  Tucker  was 
not  under  any  judgment,  decree,  or  mortgage.  His  title,  as  we 
have  seen,  had  been  derived  from  a  sale  under  a  judgment. 
But  the  transactions  between  him  and  the  plaintiffs  were  not 
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of  that  nature.  Their  purchase  from  him  was  of  the  same 
character  as  though  he  had  acquired  title  in  any  other  mode. 
They  were  strangers  to  the  sheriff's  sale,  although  they  took  the 
deed  by  the  authority  of  their  immediate  grantor  or  assignor. 
It  follows  that  their  right  to  take  and  hold  the  real  estate  in 
question  can  only  be  maintained  on  the  presumption  that  it 
was  necessary  in  the  convenient  transaction  of  their  business, 
Dr  that  it  was  taken  in  satisfaction  of  a  debt  previously  con- 
tracted. The  premises  were  a  small  lot  of  land  in  the  village 
of  Fredonia.  I  find  no  proof  in  the  case  showing  whether  the 
lot  was  or  was  not  wanted  by  the  plaintiffs  for  a  banking-house, 
or  whether  the  transfer  from  Tucker  was  or  was  not  taken  in 
satisfaction  of  a  debt  due  from  him.  In  respect  to  the  consid- 
eration, the  words  "for  value  received,"  contained  in  that 
transfer,  may  be  referred  with  equal  propriety  to  a  present 
value  paid  down,  or  to  a  debt  previously  ezistiag,  in  satisfac- 
tion of  which  the  assignment  was  made.  The  generality  of 
the  expression  obviously  may  include  value  of  any  description. 
Quite  consistently,  therefore,  with  what  we  know  of  the  trans- 
action, the  bank  may  have  acted  within  its  powers,  or  it  may 
have  exceeded  those  powers,  and  violated  its  organic  law. 

The  dealings  of  a  corporation,  which  on  their  face,  or  accord- 
ing to  their  apparent  import,  are  within  its  charter,  are  not  to 
be  regarded  as  illegal  or  unauthorized,  without  some  evidence 
tending  to  show  that  they  are  of  such  a  character.    In  the  ab- 
sence of  proof,  there  is  no  legal  presumption  that  the  law  has. 
been  violated.    On  the  contrary,  these  artificial  bodies,  like 
natural  persons,  are  entitied  to  the  benefit  of  the  rule  which 
imputes  innocence  rather  than  wrong  to  the  conduct  of  men. 
A  different  doctrine  would  require  a  corporation,  even  in  many 
of  its  ordinary  transactions,  to  show  that  it  had  not  tran- 
scended the  limits  of  its  charter.    Such  a  rule,  I  am  confi- 
dent, has  never  been  laid  down;  and  its  policy  may  well  be 
denied,  when  we  consider  how  much  of  the  business  of  the 
community  is  carried  on  by  associated  capital,  and  how  many 
tities  may  be  endangered  if  mere  presumptions  are  allowed 
against  the  lawfulness  of  such  dealings.    A  corporation  having 
no  general  authority  to  lend  money  and  discount  notes  may, 
nevertheless,  be  the  holder  of  a  promissory  note,  ^and  attempt 
to  enforce  it.    In  such  a  case,  it  will  be  presumed  .that  the  note 
was  taken  for  a  debt  contracted  in  the  course  of  some  lawful 
dealing:  New  York  Firemen^a  Ins.  Co.  v.  SturgeSf  2  Cow.  664. 
In  Safford  v.  Wyckoff,  4  Hill,  442,  the  action  was  against  a 
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banking  association  upon  a  draft  or  bill  of  exchange.  Chan« 
cellor  Walworth,  while  dissenting  on  another  ground  from  the 
judgment  of  the  court  of  errors  in  favor  of  the  plaintiffs'  right 
to  recover,  observed:  "  Where  a  corporation  is  authorized  to 
give  a  negotiable  security  for  any  purpose,  and  there  is  noth- 
ing to  show  for  what  the  particular  security  was  given,  if  there 
is  nothing  on  the  face  of  the  instrument  itself  to  create  a  sus- 
picion that  it  was  issued  for  an  illegal  object,  the  court  will 
presume  that  it  was  given  for  a  legitimate  purpose,  rather  than 
for  one  which  was  unauthorized  and  illegal."  In  Farmers^ 
Loan  and  Trast  Co,  v.  Perry ^  3  Sandf.  Ch.  339,  and  Farmers^  Loan 
and  Trust  Co.  v.  Clowes^  3  N.  Y.  470,  the  bill  was  filed  to  fore- 
close a  mortgage  given  hy  the  defendant  to  the  plaintiffs.  The 
plaintiffs,  as  a  corporation,  had  no  general  authority  to  make 
loans,  and  invest  their  capital  on  bond  and  mortgage,  but  it 
could  execute  trusts,  and  as  incidental  to  that  power,  could 
invest  trust  funds  in  securities  of  that  nature.  It  was  held  by 
Assistant  Vice-Chancellor  Sandford,  and  by  this  court  on  ap- 
peal, that  where  a  loan  by  such  a  corporation  was  contested  by 
the  borrower  on  the  ground  of  a  want  of  power  to  make  it,  it 
rested  on  him  to  show  aflbmatively  that  the  loan  was  not  made 
in  the  proper  exercise  of  the  powers  expressly  granted. 

I  can  see  no  reason  why  the  principle  of  these  authorities 
should  not'be  applied  to  the  question  under  consideration.  The 
plaintiffs'  bank  had,  it  is  true,  no  general  authority  to  deal  in 
real  estate,  but  it  could  take  and  hold  lands  for  specified  pur- 
poses, and  for  specified  considerations.  The  terms  of  the  con- 
veyance to  them  are  consistent  with  the  powers  thus  granted. 
The  presumption  is  in  favor  of  their  title,  because  there  is  noth- 
ing to  impeach  it;  and  this  presumption  rises  into  greater  im- 
portance and  value  when  we  consider  that  if  the  opposite  one 
be  allowed,  it  may  overthrow  titles  of  this  nature  transmitted 
to  other  hands,  and  when  the  lapse  of  time  may  have  impaired 
or  destroyed  the  means  of  sustaining  them. 

One  or  two  other  points  require  only  a  brief  consideration. 

The  plaintiffs  were  themselves  creditors  of  Saxton,  and  it 
appears  (so  I  assume,  for  argument's  sake)  that  they,  as  pre- 
ferred creditors  under  the  fraudulent  assignment,  received  from 
the  assignees  certain  payments  on  their  debt  in  the  year  1838. 
On  this  ground,  it  has  been  claimed  that  they  cannot  assert 
their  title  now  in  question,  which  is  hostile  to  that  assignment. 
To  this  it  is  a  sufficient  answer  that  the  plaintiffs  hold  simply 
as  purchasers  from  Tucker,  whose  title,  derived  in  the  manner 


868        Chautauquk  County  Bank  v.  Bislet.    [New  York, 

already  stated,  was  a£fected  by  no  estoppel  or  consideration  of 
this  nature. 

It  has  also  been  claimed  that  the  adjudication  in  the  equity 
suit  of  these  plaintiffs,  the  Chautauque  County  Bank,  against 
White,  the  defendant's  landlord,  reported  in  6  N.  Y.  236  [57 
Am..  Dec.  442],  is  a  bar  to  the  present  action.  But  it  appears 
that  the  subject  of  litigation  in  that  suit  did  not  embrace  the 
premises  now  in  question.  The  plaintiffs  claimed  other  lands 
to  which  they  could  not  be  entitled  unless  two  judgments 
recovered  by  them  against  Saxton  became  liens  thereon.  But 
those  judgments  were  recovered  two  days  after  Saxton  assigned, 
as  above  stated,  to  the  receiver,  and  the  point  determined  was 
that  the  assignment  transferred  the  title  to  the  receiver  so  that 
those  judgments  never  were  liens.  Upon  these  facts,  it  is  obvi- 
ous that  the  decision  and  decree  can  have  no  influence  upon 
this  case. 

It  appears  that  White,  for  the  purpose  of  preventing  Tucker 
from  using  the  Porter  judgment  to  redeem  or  acquire  his  in- 
terest as  purchaser  at  the  sheriff's  sale  on  the  twenty-sixth  of 
August,  1851,  paid  to  the  attorney  by  whom  that  judgment 
had  been  recovered  the  amount  due  thereon.  White,  as  owner 
of  the  land  under  the  receiver's  sale,  had  undoubtedly  a  right 
to  pay  off  and  discharge  all  liens  which  incumbered  it.  The 
claim  of  a  judgment  creditor  to  use  his  judgment  as  the 
foimdation  of  the  proceeding  to  redeem  from  a  sale  by  the  sher- 
iff is  clearly  subordinate  to  the  right  of  the  debtor  or  of  the 
owner  of  the  estate  to  disincumber  it  by  paying  the  judgment. 
But  the  payment  made  to  the  attorney  was  unauthorized, 
more  than  two  years  having  elapsed  since  the  recovery  of  the 
judgment,  and  it  has  not  been  pretended  that  the  lien  was  dis- 
charged by  that  payment.  It  seems,  also,  that  the  attorney 
offered  to  pay  the  money  over  to  Tucker,  as  assignee  of  the 
judgment,  before  the  latter  took  the  steps  to  redeem.  But 
Tucker  refused  to  take  the  money,  insisting  that  the  attorney 
had  received  it  without  authority.  This  offer  could  have  no 
effect  as  a  tender,  because  it  was  not  made  by  the  authority  of 
White;  the  latter  left  no  instructions  with  the  attorney  to 
tender  the  money  to  Tucker.  It  becomes  imnecessary,  there- 
fore, to  determine  whether  a  tender  properly  made  will  dis- 
charge the  lien  of  a  judgment.  It  seems,  however,  to  be  held 
both  by  the  late  supreme  court  and  court  of  errors  that  such 
is  not  the  effect  of  mere  tender:  Jackson  v.  Law^  5  Cow.  248; 
8.  C,  9  Id.  641. 
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We  are  of  opinion  that  the  judgment  of  the  supreme  court 
must  be  reversed,  and  that  judgment  must  be  rendered  for  the 
plaintiffs  on  the  case  made  for  the  opinion  of  that  court. 

Johnson,  C.  J.,  and  Denio,  Strong,  and  Gboveb,  JJ.,  con« 
ourred  in  this  opinion. 

Selden,  J.,  took  no  part  in  the  decision. 

Allen  and  Gray,  JJ.,  were  for  affirmance,  on  the  ground 
that  it  was  not  shown  and  could  not  be  presumed  that  the 
plaintiff  acquired  Tucker's  title  under  either  of  the  clauses  of 
its  charter  authorizing  the  purchase  of  real  estate. 

Judgment  reversed,  and  judgment  for  the  plaintiff  ordered. 


CaxDrroB  Who  Obiajss  Judoiont  AoQurais  Lizir  that  Btbtm  Ebtatb 
or  JuDOMEirr  Dbbtob  against  any  subaeqnent  act  of  the  latter,  bat  he  ao- 
qnires  no  interest  or  estate  in  the  property:  Dams  ▼.  Ovnuby,  55  Am.  Dec 
105;  Dunham  ▼.  CoXj  64  Id.  460.  And  property  frandnlently  conveyed  may 
be  reached  on  execution:  Stewart  v.  McMinn,  39  Id.  115,  and  note  117;  Jioe$ 
T.  St€ry,  44  Id.  121;  Abnef  ▼.  Kingsland,  Id.  491.  Judgment  creditnn  may, 
however,  before  the  issoanoe  of  execution,  maintain  a  bill  in  equity  to  remove 
fraudulent  incumbrances  placed  by  a  debtor  on  his  prop^y,  in  order  that 
such  property  may  be  appropriated,  free  from  such  fraudulent  incumbrances, 
to  the  satis&ustion  of  the  creditor's  judgment;  but  the  creditor  must  first  show 
that  the  fraudulent  disposition  of  the  property  embarrasses  him  in  obtaining 
satisfaction  of  his  debt^  and  facts  must  be  stated  from  which  at  least  it  may 
be  inferred  that  the  aid  of  a  court  of  equity  is  required  to  give  the  judgment 
its  legal  and  full  effect:  Dunham  v.  Cox,  64  Id.  460,  and  cases  dted  in  note 
to  same  464,  on  right  of  creditors  to  impeach  conveyances  fraudulent  as  to 
them. 

Appointickst  of  Bjmbivxb,  Etfbot  ov,  or  Xtelb:  See  Cfhaae^s  Cam,  17 
Am.  Dec  277;  Porter  v.  Willianns,  50  Id.  519. 

The  principal  casx  was  citbd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Personal  properiy  passes  to  the  receiver  without  assign- 
ment: Barnes  v.  Morgan,  6  Thomp.  &  C.  108;  8.  C,  3  Hun,  705.  Where 
the  property  fraudulently  conveyed  by  the  debtor  is  real  estate^  and  an  action 
is  brought  to  set  aside  the  conveyance,  the  court  has  power  to  order  a  trans- 
fer to  a  receiver:  Cole  v.  Tyler,  65  K.  T.  77.  This  is  particularly  true  where 
the  property  is  so  situated  that  it  cannot  be  sold  on  execution,  -and  in  such  a 
case  the  court  will,  through  the  receiver,  appropriate  the  property  to  the  pay- 
ment of  the  judgment:  McCaffrey  v.  Hiebey,  66  Barb.  492.  But  a  debtor's 
oonveyance  of  his  real  estate  to  a  receiver,  although  it  may  be  compulsory,  is, 
in  its  nature,  simply  and  purely  the  creation  of  a  trust  for  the  payment  of 
the  debts  on  which  the  proceedings  in  equity  are  founded.  The  receiver  is 
the  trustee,  and  discharges  his  duty  under  the  direction  of  the  court:  Elsunrth 
V.  Mvldoon,  46  How.  Pr.  249;  8.  C,  15  Abb.  Pr.,  N.  8.,  444.  As  to  some 
flnnnrm  of  property,  the  receiver's  title  commences  from  the  filing  of  the  order 
directing  ^e  iqipointment  of  a  reoeiTer.  It  relates  back  to  the  date  of  sndi 
erder,  overreaching  all  intermediate  liens:  Clark  v.  Brockway,  1  Abb.  App. 
X>ec.  364;  a  a,  8  Seyss,  16;  Moak  t.  Coats.  88  Bwb.  601.    This  Is  traa  d 
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the  debtor's  persoual  estate,  but  the  title  to  his  re|il  estate  is  transferred  only 
by  force  of  the  debtor's  own  conveyance,  which  the  court  has  power  to  compel 
him  to  execute:  ScoU  v.  Elmore,  10  Hun,  71,  72;  Union  Nat,  Bank  v.  Warner^ 
12  Id.  310;  Dawley  v.  Brcmm,  65  Barb.  120;  Moak  ▼.  Coats,  33  Id.  601.  After 
receiving  the  debtor's  deed,  the  receiver  may  also  sell  and  convey  the  reaA 
estate  of  the  debtor:   Walker  v.  While,  36  Id.  599. 

The  more  usual  judgment  to  be  entered  in  cases  of  fraudulent  dispositions 
of  real  estate  is  to  declare  the  conveyance  fraudulent  and  void  as  against  tho 
creditor  and  his  judgment,  with  the  necessary  and  appropriate  formalities  in 
that  regard,  leaving  the  latter  to  enforce  his  judgment  in  the  usual  way,  by 
execution.  But  the  court  may  also,  in  the  exercise  of  its  common-law  powers 
appoint  a  receiver  and  direct  and  enforce  a  conveyance  to  him  by  the  party 
or  parties  having  the  apparent  or  legal  title,  and  vest  him  with  the  power  of 
sale,  and  with  the  application  of  the  proceeds.  But  this  latter  course  oi 
practice  is  not  always  safest,  for  in  tliat  case  the  purchaser  at  the  receiver's 
sale  must  trace  his  title  through  the  conveyance  to  the  receiver,  which  might, 
as  in  the  principal  case,  let  in  other  liens  which  attached  subsequent  to  Uie 
judgment,  which  was  the  foundation  of  the  creditor's  suit,  to  defeat  his  title: 
Union  Nat.  Bank  v.  Warner,  12  Hun,  309;  Eriekaon  v.  Quinn,  15  Abb.  Pr., 
N.  S.,  168.  A  sale  of  realty  by  a  receiver  in  such  cases  will  not  give  a  titlo 
good  against  valid  liens  existing  prior  to  the  filing  of  the  complaint.  But 
where  the  holder  of  a  lien,  or  claimant  of  other  interest  in  the  premises,  is 
made  a  party  to  the  suit,  and  the  validity  of  his  lien  or  claim  is  made  a  ques- 
tion therein,  and  is  adversely  disposed  of  by  the  judgment,  a  sale  and  con- 
veyance by  the  r^eiver  will  vest  in  his  grantee  a  title  superior  to  that  liea 
or  claim:  Shand  v.  Hassley,  71  N.  Y.  324.  A  judgment  creditor  has  a  rights 
notwithstanding  a  subsequent  assignment  for  the  benefit  of  creditors,  to  bring 
an  action  to  set  aside  his  debtor's  fraudulent  conveyance  of  land:  Tajl  v. 
Wright,  2  Thomp.  &  O.  618;  S.  C,  47  How.  Pr.  9.  Where  defendant  him- 
self  gives  in  evidence  a  judgment  which  shows  an  assignment  to  be  fraudulent 
and  void,  he  will  be  concluded  upon  that  question:  Becker  v.  Torrawx,  31 
N.  Y.  635.  Where  a  debtor  has  made  a  fraudulent  conveyance  of  his  real 
estate,  a  subsequent  judgment  creditor  may  proceed  to  sue  under  his  execu* 
tion,  and  the  purchaser  will  have  the  right  to  imx)each  the  conveyance  in  an 
action  at  law  to  recover  the  premises.  He  may,  but  he  is  not  bound  to,  file 
a  creditor's  bill  to  set  aside  the  conveyance:  Bergen  v.  Snedeker,  8  Abb. 
N.  C.  58. 

If  a  judgment  creditor's  judgment  has  been  recorded  before  other  creditors 
have  instituted  proceedings  in  equity,  nothing  in  the  course  or  in  the  resuU 
of  those  proceedings  can  affect  his  right:  Scott  v.  Elmore,  10  Hun,  71.  A 
judgment  creditor  having  a  lien  by  statute  is  not  bound  to  go  into  a  court  oi 
equity  to  have  a  conveyance  made  by  his  debtor  declared  fraudulent.  He 
may,  if  he  prefers,  stand  upon  his  lien,  and  sell  the  land  under  his  judgment, 
and  the  purchaser  under  the  execution  can  impeach  the  conveyance  in  an 
action  at  law  brought  for  the  recovery  of  the  land:  O'Brien  v.  Brovming,  49 
How.  Pr.  113;  Warden  v.  Browning,  12  Hun,  499.  The  acts  of  a  corporation 
must  be  presumed  valid  until  the  contrary  is  shown.  The  dealings  of  a  cor- 
poration, which  on  their  face  or  according  to  their  apparent  import  are 
within  its  charter,  are  not  to  be  regarded  as  illegal  or  unauthorized  without 
some  evidence  to  show  that  they  are  of  such  a  character:  Cheener  v.  QHbert 
Elevated  By  Co,,  11  Jones  &  S.  484;  Kent  v.  QuicksUver  Mg,  Co.,  78  N.  Y. 
183;  Lindaley  v.  Simonds,  2  Abb.  Pr.,  N.  S.,  73.  So  lands  acquired  by  a 
railroad  company  under  authority  of  law  will  be  presumed  to  have  been  law* 
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fnUj  ftcqnired,  and  for  a  lawful  pnrpoae:  T(Ue$  ▼.  Van  de  Bogert^  66  K.  Y. 
630.  The  judgment  debtor  baa  a  ri^t  to  redeem  by  the  terma  of  tiie  atatate, 
ziotwithatanding  he  may  have  parted  with  all  hia  interest  in  the  land:  lAv- 
mg9Um  v.  AmofuXf  Id.  616;  Bowen  ▼.  AmomXf  1  Jones  k  8.  637.  lu  con- 
nection with  this  question  of  redemption,  see  Brick&on  ▼.  Qiftmi,  3  Lana.  304; 
Walmm  ▼.  N.  F.  CenL  B.  B.  Co.,  6  Abb.  Pr.,  K.  &,  96;  in  both  of  which  the 
principal  oaae  ia  cited,  and  in  the  last  of  which  it  ii  said  that  equity  farora 
ihia  right  of  redemption.  The  principal  case  waa  dirtinguiahed  in  Orr  ▼. 
Oilmore^  7  Lana.  346;  Wing  ▼.  Detie,  16  Hun,  194»  where  it  waa  abo  com- 
mented upon;  Warden  ▼.  Brwrnung,  12  Id.  600.  It  waa  cited  in  Foiter  ▼. 
Taimuhemif  12  Abb.  Pr.,  N.  8.,  471,  to  ahow  that  nmch  oontroveray  has  ex- 
isted on  the  subject  of  the  peculiar  power  of  a  receiver  under  a  creditor's  bilL 
Since  the  code,  the  appointment  of  a  receiver  in  proceedings  supplementary 
to  execution  vests  in  the  receiver  all  the  property,  both  real  and  personal,  ^ 
the  judgment  debtor,  without  any  assignment;  Haya  v.  Buekleg,  63  How. 
Pr.  187,  maJdng  an  unimportant  dtation  of  the  principal 
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[19  Nnw  YOBX,  S1&] 
Nones  OF  DisHONOB  ov  Pbomissoby  Notx  must  name  the  maker  or  it  will 
not  suffice  to  charge  the  indorser. 

Appeal  from  a  judgment  of  the  Buffalo  superior  court  againfit 
an  indorser  of  a  promissory  note.  On  the  trial,  the  plaintiff 
offered  the  evidence  usual  in  actions  by  indorsee  against  in- 
dorser, but  the  defendant's  counsel  objected  that  the  notice  of 
non-payment  which  had  been  served  on  the  indorser  was  not 
sufficient  to  charge  him,  because  it  did  not  give  the  maker's 
name;  the  entire  description  given  of  the  note  being  as  follows: 
"A  note,  dated  Buffalo,  June  18,  1855,  for  eleven  hundred  and 
fifty-one  dollars,  drawn  by  ,  payable  at  three 

months  date,  and  indorsed  by  you."    The  objection  was  over- 
ruled, and  the  plaintiff  had  judgment. 

0.  0.  CotUe,  for  the  appellant, 

John  OansoUj  for  the  respondent. 

By  Court,  Denio,  J.  I  am  of  opinion  that  the  notice  was  not 
sufficiently  certain.  The  most  descriptive  feature  of  a  note  is 
the  name  of  the  maker.  The  date,  amount,  and  time  of  the 
payment,  and  the  statement  that  the  party  served  with  the 
notice  was  an  indorser,  might  or  might  not  recall  it  to  his 
recollection.  One  indorsing  frequently  for  the  accommodation 
of  different  persons,  and  keeping  no  bill-book,  would  not,  by 
means  of  such  a  notice,  ordinarily  be  able  to  identify  the  paper 
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on  which  he  was  sought  to  be  charged;  nor  would  one  who 
indorsed  and  negotiated  his  own  business  paper,  if  his  transac- 
tions of  that  kind  were  extensive,  be  much  more  likely  to  know 
what  particular  paper  had  been  dishonored. 

Several  cases  have  been  decided  upon  imperfect  notices.  In 
Shelton  v.  Braithwaite,  7  Mee.  &  W.  436,  one  who  had  indorsed 
a  bill,  and  had  himself  received  notice  of  dishonor  from  the 
holder,  wrote  to  his  drawer:  "  I  have  received  an  intimation 
from  the  B.  and  M.  Bank  that  your  draft  on  A  B  is  dishon- 
ored." This  was  held  sufficient,  though  it  did  not  mention  the 
date,  amount,  or  time  of  payment,  there  being  no  evidence  of 
any  other  bill  to  which  the  letter  could  apply.  In  Cayuga 
County  Bank  v.  Wardenj  1  N.  Y.  413,  the  notice  described  the 
note  as  one  for  three  hundred  dollars  instead  of  six  hundred 
dollars,  the  true  amount;  but  the  latter  sum  was  put  down  in 
the  margin.  It  did  not  state  a  presentment  for  pajnnent,  but 
only  that  it  had  been  protested.  It  being  shown  that  there 
was  no  other  note  in  existence,  to  which  the  notice  would 
apply,  it  was  held  sufficient:  S.  C,  6  N.  Y.  19.  In  Youngs  v. 
Lee,  12  Id.  551,  the  notice  stated  the  name  of  the  maker  and 
amount,  and  that  the  note  was  indorsed  by  the  person  served, 
but  was  silent  as  to  the  date  and  time  of  payment;  and  it  was 
held  that  the  defendant  was  duly  charged. 

None  of  these  cases,  I  think,  justify  the  judgment  in  this 
case.  It  is  true  that  no  precise  form  is  necessary  for  these 
notices;  but  they  must  reasonably  apprise  the  party  of  the 
particular  paper  upon  which  he  is  sought  to  be  charged.  If  so 
much  is  not  required,  the  giving  of  any  notice  is  a  useless 
formality.    This  notice  does  not  satisfy  tiiat  requirement. 

I  am  of  opinion  that  the  judgment  should  be  reversed. 

Strong  and  Allen,  JJ.,  expressed  no  opinion. 
All  the  other  judges  concurred. 
Judgment  reversed,  and  new  trial  ordered. 


The  PBiNcn*AL  case  was  cmcD  in  each  of  the  foUofwing  antfaorities,  and 
to  the  point  stated:  Ko  precise  form  is  necessary  in  a  notice  of  dishonor  of  a 
promissory  note,  but  the  notice  must  reasonably  apprise  the  party  of  the  par- 
ticular paper  upon  which  he  is  sought  to  be  charged:  Ariisoms*  Bank  ▼.  Badtus^ 
3  Abb.  Pr.,  N.  S.,  279;  S.  C,  36  N.  Y.  106;  Bank  qf  Coopentown  ▼.  Woods,  28 
Id.  559;  Oates  v.  Beethar,  60  Id.  527.  The  names  of  the  makers  of  a  note  ii 
the  most  descriptire  feature  of  a  note:  See  case  last  cited. 
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Briggs  V.  Davis. 

Rbcokvktaivcx  to  Gbahtob  or  Estatx  Which  bad  suk  CovYxnD  nr 
Trust  for  the  benefit  of  crediton,  by  iiutnuneot  recitiog  the  complete 
execution  of  the  trust,  when,  in  fact,  the  objects  of  the  tnut  have  not 
been  completed,  some  of  the  creditors  being  still  unpaid,  is,  under  the 
New  York  statute,  void  and  in  contrayention  of  the  trust;  and  a  mort- 
gagee in  good  faith,  after  such  reconveyance,  having  only  constructive 
and  not  actual  notice  of  such  trust,  will  take  subject  to  the  execution  of 
the  trust,  and  is  entitled  to  redeem  the  land  by  satisfying  the  claims  of 
the  eestuia  que  trust. 

MuETGAGZK  or  Land,  AFTER  CotrYZTASCE  THKRxor  IN  Teust  for  the  benefit 
of  creditors,  though  a  proper,  is  not  a  neceesary,  party  to  an  action  by  the 
beneficiaries  of  the  trust  to  enforce  its  execution. 

Bill  for  cancellation  of  mortgage.  The  facts  elicited  on  the 
trial  were  that  one  Hasten,  being  the  owner  of  the  property  in 
controversy,  executed  a  copveyance  of  all  his  property  to  Dor- 
man,  Robinson,  and  Van  Buren,  in  trust  to  sell  the  same  for 
the  benefit  of  his  creditors.  The  trust  was  partially  executed 
when  the  trustees  executed  a  reconveyance  to  the  grantor  of 
ail  property  which  had  not  been  disposed  of  in  pursuance  of 
the  trust,  the  instrument  of  reconveyance  reciting  that  the 
objects  of  the  trust  had  been  accomplished,  when  in  fact  there 
were  debts  still  due  which  had  not  been  paid.  Thereon  the 
grantor  executed  to  the  North  American  Trust  and  Banking 
Company,  in  whose  place  the  defendant  in  this  action  as  re- 
ceiver had  been  substituted  pendente  liUy  the  mortgage  which 
it  is  the  object  of  this  suit  to  set  aside  and  cancel.  The  special 
term  rendered  a  judgment  canceling  said  mortgage,  and  per- 
petually enjoining  all  persons  claiming  thereunder  from  fore- 
closing said  mortgage.  The  general  term  affirmed  the  judg- 
ment. Defendant  appealed.  The  decision  of  the  supreme 
court  is  reported  in  20  Barb.  393.  The  further  facts  appear  in 
the  opinion. 

B.  W.  Bonney,  for  the  appellant. 

David  B.  Prosser^  for  the  respondent 

By  Court,  Denio,  J.  It  was  a  rule  in  courts  of  equity,  before 
the  revision  of  the  statutes,  that  the  interest  of  the  beneficiary 
in  a  trust  in  lands  could  not  be  afiected  by  any  act  of  the  trustee 
in  favor  of  a  party  having  notice  of  the  trust;  and  by  our 
recording  acts,  every  purchaser  and  incumbrancer  is  charge- 
able with  notice  of  all  conveyances  made  by  parties  under 
whom  he  derived  title,  which  have  been  recorded  according 
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to  the  statute:  Shepherd  v.  McEvers,  4  Johns.  Gh.  136  [8  Am. 
Dec.  561];  Beekman  v.  Frost j  18  Johns.  544  [8  Am.  Dec.  246]. 
This  rule,  so  far  as  it  applies  to  the  present  case,  is  now  mat* 
ter  of  positive  law,  the  statute  respecting  trusts  having  declared 
that  ''where  the  trust  shall  be  expressed  in  the  instrument 
creating  the  estate,  every  sale,  conveyance,  or  other  act  of  the 
trustees  in  contravention  of  the  trust  shall  be  absolutely  void: " 
1  R.  S.  730,  sec.  65.  It  is  unnecessary  now  to  inquire  whether, 
notwithstanding  the  strong  language  of  the  act,  such  a  sale 
would  not  be  supported  between  the  parties  to  it  and  their 
privies  in  estate,  if  the  beneficiaries  of  the  trust  should  not 
assert  their  rights;  for  the  plaintiff  here  claims  to  hold  under 
the  creditors,  who  were  the  parties  interested  in  this  trust 
If  he  is  right  as  to  the  effect  of  the  legal  proceedings  which 
resulted  in  the  sale  to  him,  he  is  in  the  most  favorable  posi- 
tion which  he  could  occupy  to  avail  himself  the  protection 
afforded  by  the  statute. 

This  view  was  answered  by  the  counsel  for  the  defendant 
attempting  to  maintain  that  the  reconveyance  of  the  surviving 
trustee  to  Masten  was,  in  some  proper  sense,  an  act  in  the 
execution  of  the  trust,  and  not  one  subverting  and  destroying 
it.  When  a  trust  of  lands  is  fully  executed,  the  legal  estate  of 
the  trustee  is  at  an  end:  1  R.  S.  730,  sec.  67.  Where  this  is 
the  case,  there  is  strictly  no  necessity  of  a  reconveyance,  for 
the  estate  of  the  trustees  ceases  by  operation  of  law.  It  is 
doubtless  a  convenient  practice,  when  the  purposes  of  a  trust 
have  been  consummated,  that  the  party  to  whom  the  estate  in 
that  event  belongs  should  have  written  evidence  of  the  fact 
under  the  hands  of  the  trustees.  But  their  deed  operates 
rather  as  the  declaration  of  a  fact  peculiarly  within  their 
knowledge,  and  as  to  which  their  statement  would  generally 
be  received,  than  as  an  authentic  legal  act  or  the  conveyance 
of  an  estate.  If  when,  in  a  trust  of  this  character,  the  debts 
are  paid,  the  estate  of  the  trustees  ceases,  there  is  nothing 
whatever  for  them  to  convey.  But  if  this  were  otherwise,  and 
if  it  were  one  of  the  operative  trusts  in  this  assignment  to  re- 
convey  the  residue  of  the  estate  to  Masten  or  his  heirs,  after 
they  should  have  sold  enough  to  pay  the  debts,  a  reconvey- 
ance leaving  the  debts  unpaid  would  be  an  act  in  contraven- 
tion of  the  trust.  A  party  about  to  take  a  title  under  such  a 
reconveyance,  with  a  knowledge  of  the  terms  of  the  trusty 
would  know  that  it  was  an  essential  prerequisite  to  the  validity 
of  the  deed  that  the  trusts  should  have  been  actually  per- 
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formed.  There  is  no  principle  which  substitutes  the  declara- 
tion of  the  trustees,  however  solemnly  made,  in  place  of  the 
fact  which  could  alone  authorize  them  to  reconvcy.  The  pur- 
chaser, if  he  would  be  safe,  must  not  content  himself  with  the 
recital  that  the  trusts  have  ceased,  but  must  ascertain  at  his 
peril  whether  such  is  the  case:  Swarthout  v.  Curtis,  5  N.  Y.  301 
[55  Am.  Dec.  345].  The  statute  avoids  all  deeds  which  are  in 
truth  in  contravention  of  the  trust,  and  there  is  no  exception 
in  favor  of  such  as  are  fraudulently  made  to  appear  in  conso- 
nance with  it  by  means  of  untrue  statements  inserted  in  them. 
We  have  been  referred  to  the  statutory  provision  declaring  that 
the  title  taken  under  a  trustee  authorized  to  sell  is  not  to  be 
impeached  on  account  of  the  misapplication  of  the  money  paid 
for  such  title  by  the  trustees:  1  R.  S.  730,  sec.  66.  The  con- 
veyances here  upheld  are  such  as  are  made  in  fact  and  in  form 
in  pursuance  of  the  trust,  and  where  the  only  fault  is  the  sub- 
sequent misconduct  of  the  trustees  in  embezzling  or  misapply- 
ing the  money;  and  I  conceive  that  the  enactment  has  no 
application  to  a  case  like  the  present. 

The  defendant  founds  himself  upon  a  familiar  doctrine  of 
equity,  that  a  honafide  purchaser  for  a  valuable  consideration 
who  acquires  the  legal  title  shall  be  protected  against  a  prior 
equity  of  which  he  had  no  notice.     Where  the  parties  have  an 
equal  equity,  the  one  who  holds  the  legal  title  is  considered  as 
having  the  better  right.    This  is  a  principle  of  great  practical 
importance  in  England;  and  it  obtains  equally  here,  though 
its  application  is  less  frequent  on  account  of  the  abolition  of 
formal  trusts,  and  our  practice  of  recording  conveyances  and 
incumbrances,  whether  they  accompany  the  legal  title,  or 
are  what  the  common  law  would  regard  as  equitable  interests, 
and  of  the  constructive  notice  which,  by  the  statute,  the  record 
of  such  conveyances  afford.    There  is  a  remarkable  case  re- 
ported in  3  Myl.  &  K.  581  {Jones  v.  Powles),  which  illustrates 
the  rule,  and  shows  to  what  extent  it  is  carried.    John  Jones, 
the  owner  of  a  freehold  estate,  borrowed  money  upon  it  and 
executed  a  mortgage,  but  before  anything  else  occurred  he 
paid  it  off;  but  the  mortgagee  did  not  execute  a  reconveyance. 
With  us  the  title  conveyed  by  the  mortgage  would  be  extin- 
guished at  law  as  well  as  in  equity.     But  there,  as  is  well 
known,  it  is  otherwise.    John  Jones  died,  and  one  Meredith 
produced  a  will,  by  which,  if  genuine,  Jones  devised  to  him  all 
his  real  and  personal  estate.    Meredith  went  into  possession, 
and  borrowed  money  of  Hall  and  procured  the  mortgagee  of 
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the  satisfied  mortgage  to  join  with  him  in  the  mortgage  deed, 
which,  however,  recited  the  fact  of  the  satisfaction  of  that 
mortgage.  The  defendant  derived  her  title  from  Hall.  She 
had  made  further  advances,  and  had  taken  a  conveyance  of 
the  estate.  It  was  afterwards  discovered  that  the  will  was  a 
forgery,  and  the  heir  at  law  of  John  Jones  filed  a  bill  to  redeem, 
if  anything  was  due,  and  for  relief,  as  heir,  on  the  ground  of 
the  falsity  of  the  will.  Thus  it  will  be  seen  that  the  defend- 
ant's claim  upon  the  legal  estate  was  through  the  holder  of  the 
satisfied  mortgage,  of  the  payment  of  which  she  had  notice  by 
the  recitals  in  the  deeds  under  which  she  claimed,  and  that  all 
her  equity  was  derived  from  parties  holding  under  the  forged 
will;  and  yet  it  was  decided  that,  having  the  formal  legal 
estate,  and  an  equity  equal  to  that  of  the  heir  at  law,  she  was 
entitled  to  prevail  against  the  latter  as  to  all  her  advances 
made  before  she  had  notice  that  the  genuineness  of  the  will 
was  contested.  The  opinion  of  the  master  of  the  rolls  may  be 
thought  to  favor  the  position  of  the  defendant  in  the  present 
case.  He  said:  " My  impression  at  the  opening  of  the  case 
was  that  the  protection  of  the  legal  estate  extended  only  to 
cases  where  the  title  of  the  purchaser  for  valuable  consider- 
ation, without  notice,  was  impeached  by  some  secret  act  or 
matter  done  by  the  vendor  or  those  under  whom  he  claimed; 
but  upon  full  consideration  of  all  the  authorities  which  have 
been  referred  to,  and  the  dicta  of  judges  and  text-writers,  and 
the  principles  upon  which  the  rule  is  grounded,  I  am  of  opin- 
ion that  the  protection  of  the  legal  estate  is  to  be  extended, 
not  merely  to  cases  in  which  the  title  of  the  purchaser  for 
valuable  consideration,  without  notice,  is  impeached  by  reason 
of  a  secret  act  done,  but  also  to  cases  where  it  is  impeached 
by  reason  of  the  falsehood  of  a  fact  of  title  asserted  by  the 
vendor  or  those  under  whom  he  claims,  where  such  asserted 
title  is  clothed  with  possession,  and  the  falsehood  of  the  fact 
asserted  could  not  have  been  detected  by  reasonable  dili- 
gence." 

I  distinguish  the  principle  of  that  case  which  carries  the 
doctrine  to  the  greatest  length  to  which  it  was  ever  extended 
from  the  present,  by  holding  that  the  legal  title  vested  in  the 
trustees  did  not  pass  by  the  conveyance  to  Hasten;  and  I 
think  it  did  not  pass,  because  they  could  not  legally  make  an 
operative  conveyance,  except  in  the  execution  of  the  trust,  and 
the  deed  to  Masten  was  not  in  the  execution  of  the  trust,  but 
in  disaffirmance  of  it.     It  was  in  hostility  to  it,  and  if  opera- 
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dve,  it  subverted  and  put  an  end  to  it,  though  its  objects  were 
not  accomplished.  It  was  precisely  such  a  conveyance  as  the 
statute  referred  to  by  the  terms  '' conveyances  in  contravention 
of  the  trust."  The  mandate  of  the  stafute  that  such  convey* 
ances  shall  be  absolutely  void  forbids  us  to  hold  that  they 
shall  pass  the  legal  estate  which  was  vested  in  the  trustees 
for  the  purpose  of  tacking  equitable  interests  to  it,  or  for  any 
other  purpose.  I  repeat,  therefore,  that  this  reconveyance, 
upon  the  facts  which  were  established  on  the  trial,  was  inoper* 
ative  as  against  the  creditors  of  Hasten,  and  that  they  were, 
notwithstanding,  entitled  to  have  the  land  embraced  in  it  sub* 
jected  to  sale  for  the  payment  of  their  debts. 

The  remaining  inquiry  relates  to  the  effect  of  the  action  in 
the  court  of  chancery,  and  of  the  final  judgment  in  that  action 
in  the  supreme  court  in  equity.  I  have  examined  these  pro- 
ceedings with  a  disposition  to  find  some  means  by  which  the 
mortgage  to  the  trust  company  could  be  sustained,  being  con- 
vinced that  it  was  taken  in  good  faith,  and  without  the  neglect 
of  any  ordinary  precautions,  while  Mr.  Dorman  was  not  wholly 
without  fault  in  omitting  to  bring  the  premises  to  a  sale,  and 
to  settle  up  the  trust  in  his  life-time.  The  consequence  of  not 
making  the  trust  company  a  party  to  that  action  is  that  it  was 
not  concluded  as  to  any  matters  which  were  there  adjudged. 
The  receiver  was  at  liberty,  therefore,  to  show  in  the  present 
suit  that  the  recital  in  the  deed  of  reconveyance  was  true,  and 
that  the  title  to  the  premises  had  actually  revested  in  Mastcn 
by  the  execution  of  the  trust.  This,  however,  was  not  proved 
by  the  defendant,  but,  on  the  contrary,  the  plaintiff  showed 
affirmatively  that  a  large  amount  of  indebtedness,  protected 
by  the  second  class  of  the  assignment,  remained  unpaid  to  the 
representatives  of  Dorman  when  the  surviving  trustees  exe- 
cuted the  reassignment.  The  proof  established  the  position 
that  the  reassignment  was  a  void  paper.  When,  therefore, 
Dorman's  administrators  filed  their  bill  to  enforce  the  trust, 
they  were  under  no  legal  necessity  to  make  the  trust  company, 
or  its  representative,  a  defendant.  It  would  have  been  con- 
venient to  do  so,  as  all  questions  might  in  that  way  have  been 
determined  in  one  suit.  But  if  the  administrators  were  con- 
tent to  rely  upon  their  ability  at  any  time  to  show  the  facts 
rendering  the  reassignment  inoperative  whenever  it  should 
be  set  up,  and  to  convince  bidders  that  it  would  form  no 
impediment  to  the  title,  they  were  at  liberty  to  compel  a  sale 
in  execution  of  the  trust  without  takiag  any  notice  of  the  claim 
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of  the  trust  company  under  its  mortgage.    This  is  what,  in 
eflfect,  they  did  do. 

Their  bill  stated  the  facts  necessary  to  show  that  the  prop- 
erty assigned  to  the  trustees  was  still  liable  for  the  payment  of 
their  debt,  though  the  surviving  trustees  had  violated  their 
duty  in  attempting  to  convey  it  to  Hasten;  and  although  the 
specific  prayer  was  that  Robinson  and  Van  Buren,  the  surviv- 
ing trustees,  should  be  adjudged  liable  to  pay  them,  there  was 
also  a  prayer  for  general  relief,  and  the  scope  of  the  bill  was 
adapted  to  a  decree  which  should  require  the  property  to  be 
sold  for  the  purposes  of  the  trust.  The  decree  of  the  chancel- 
lor seems  to  have  contemplated  an  arrangement  of  the  liabil- 
ities of  the  defendants  in  the  action,  and  of  the  lands  in 
question,  which,  if  carried  out  in  the  final  decree,  might  have 
produced  the  satisfaction  of  the  debt  without  touching  the 
interests  which  Hasten  had  conveyed  to  the  trust  company. 
According  to  its  provisions,  Hasten  was  first  to  be  resorted  to. 
If  an  execution  against  him  did  not  raise  the  amount,  then  the 
real  estate  in  his  hands,  unsold,  was  to  be  subjected;  and 
lastly,  if  satisfaction  was  not  obtained,  there  was  to  be  a  per- 
sonal judgment  against  Robinson  and  Van  Buren  on  account 
of  their  breach  of  trust.  The  decree  was  not  final,  bat  a  refer- 
ence was  ordered  to  ascertain  certain  facts,  and  the  case  was 
to  be  again  set  down  upon  the  report  and  upon  the  equity  re- 
served. This  was  done  at  a  special  term  of  the  supreme  court 
in  equity,  upon  which  occasion  additional  proof  was  taken 
showing  that  the  personal  remedy  against  Hasten  was  worth- 
less on  account  of  his  insolvency.  The  report  also  established 
that  the  real  estate  reassigned  had  been  incumbered  by  mort- 
gages and  judgments  to  a  large  amount,  if  Hasten  was  capable 
of  incumbering  it.  The  special  term,  in  its  decree,  departed 
from  the  course  which  the  chancellor  had  indicated.  It  de- 
clared the  complainants'  debt  to  be  a  lien  upon  the  lands 
embraced  in  the  terms  of  the  reconveyance,  and  that  that 
instrument  was  void  between  the  plaintiffs  and  the  defendants, 
and  it  directed  a  sale  of  these  lands  in  satisfaction  of  the  lien 
in  the  manner  in  which  sales  are  made  upon  the  foreclosure  of 
a  mortgage,  and  it  prescribed  the  order  in  which  the  sale 
should  take  place,  and  provided  for  a  personal  judgment 
against  Robinson  and  Van  Buren  for  any  deficiency  which 
might  remain  unsatisfied  of  the  plaintiff's  debt.  The  effect  of 
this  decree  as  to  the  land  was  to  carry  out  and  execute  the 
trusts  of  the  assignment,  and  the  purchaser  under  it  took  a 


Sept  1859.]  Bbigos  v.  Davib.  809 

title  of  the  same  oature  which  he  would  have  gotten  if  the 
trustees  had  themaelves  sold  him  the  property  in  the  course  of 
administering  the  trusts.  He  holds  his  title  imder  the  assign- 
ment. Inasmuch,  however,  as  the  trust  company  was  not  at 
all  concluded  by  the  decree,  and  might  still,  if  it  were  able, 
controvert  the  facts  upon  which  the  invalidity  of  the  convey- 
ance was  pronounced,  the  purchaser  brought  this  action  to 
have  that  question  determined,  and  to  remove  the  cloud  upon 
his  title.  Had  the  defendant  been  able  to  show  that  the  pur- 
poses of  the  assignment  had  been  accomplished,  so  that  the 
title  had  revested  in  Hasten  before  the  execution  of  the  mort- 
gage, the  decree  of  the  supreme  court  would  not  have  stood  in 
his  way;  but  as  the  fact  was  found  to  be  otherwise,  the  law 
considers  him  a  stranger  to  the  subject  of  the  controversy,  and 
he  has  no  right  to  object  to  the  disposition  which  the  decree 
made  respecting  the  land.  All  the  parties  interested  in  it 
were  before  the  court,  and  of  course  concluded  by  what  was 
done. 

According  to  the  practice  of  the  court  of  chancery,  it  may 
be  doubted  whether  it  was  regular  to  change  the  effect  of  de« 
cretal  order  of  the  chancellor  upon  the  hearing  upon  the  equity 
referred.  The  regular  course  was  to  petition  for  a  rehearing. 
But  if  an  error  in  this  respect  was  committed,  it  does  not  affect 
the  validity  of  the  judgment  The  parties  to  the  suit  chose  to 
waive  the  irregularity,  if  one  was  committed;  and  a  party 
against  whom  it  is  given  in  evidence  in  another  suit  cannot 
impeach  it  collaterally.  Unless  it  is  void  for  want  of  jurisdic- 
tion or  some  other  cause,  it  can  only  be  questioned  in  a  pro- 
ceeding for  a  review. 

But  the  defendant  is  entitled  to  redeem.  The  mortgage  to 
the  trust  company  was  not  void.  By  sections  61  and  62  of  the 
article  of  the  revised  statutes  respecting  uses  and  trusts  (1  R. 
S.  729),  Hasten  had  such  an  interest  in  the  premises,  irre- 
spective of  the  reconveyance  by  the  trustees,  that  he  could 
grant  or  devise  them.  Indeed,  it  is  declared  that  he  has  a 
legal  estate  in  them  against  all  persons  except  the  trustees  and 
those  claiming  under  them.  But  the  plaintiff,  as  the  pur- 
chaser under  the  judgment  of  the  supreme  court,  is  clothed 
with  the  rights  of  Dorman's  representatives,  and  the  defendant 
must,  therefore,  in  order  to  redeem,  pay  the  amount  of  that 
debt,  with  interest:  Vroom  v.  DitmaSj  4  Paige,  526.  But  the 
defendant  should  not  be  compelled  to  pay  the  costs  of  the  suit 
commenced  in  the  court  of  chancery.    The  mortgage  to  tho 
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trust  company  was  on  record,  and  that  corporation,  or  the 
persons  representing  it,  might  have  been  made  parties.  The 
judgment  of  the  supreme  court,  which  requires  the  mortgage 
to  be  satisfied,  must  be  reversed,  without  costs  in  this  court, 
and  the  record  must  be  remitted  to  enable  that  court  to  pro- 
ceed as  in  an  action  for  a  foreclosure,  if  the  defendant  shall 
not  elect  to  redeem  the  premises.  The  judgment  of  this  court 
to  be  settled  by  one  of  the  judges. 

Johnson,  G.  J.,  and  Allen,  Gray,  and  Gbover,  JJ.,  con* 
curred. 

CoMSTOCK,  J.,  filed  a  dissenting  opinion. 

S.  B.  Strong,  J.,  also  dissented. 

Selden,  J.,  did  not  sit  in  this  case. 

Judgment  modified.  

EXTUfGUISUMENT  OF  TrUST,  AND  POWZR  OF  TRUSTEE  TO  KSLDTQUiaB  It: 

See  Iio88  V.  Barclay y  55  Am.  Dec.  616,  and  cases  in  note  620.  The  principal 
case  is  cited  in  Brennan  v.  Wilson^  4  Abb.  N.  C.  288;  S.  C.  on  appeal,  71 
N.  Y.  507,  to  the  point  that  after  a  trustee  has  accepted  his  trust  he  can  only 
be  relieved  thereof,  and  divested  of  the  trust  estate  by  the  order  of  a  court  of 
competent  jurisdiction.  Reconveyances  to  the  grantor  by  assignees  for  the 
benefit  of  creditors  are  void  as  in  contravention  of  the  trust,  if  the  trust  has 
not  been  executed:  Lud'mgtona  PeUUon,  5  Abb.  N.  C.  329;  Ilardman  v.  Bawen, 
5  Abb.  Pr.,  N.  S.,  337;  Juliand  v.  Rathbone,  39  Barb.  102;  Qriawold  v. 
Perry,  7  Lans.  104;  Rtisaell  v.  RusseU,  36  N.  Y.  585,  all  citing  the  principal 
case.  In  Van  Amnruje  v.  BarneU,  8  Bosw.  374,  the  principal  caae  is  cited, 
and  it  is  questioned  whether  a  grantor  of  such  a  trust  estate  would  not  have 
a  legal  estate  against  all  persons  except  the  trustee  and  those  claiming  undet 
him.  In  Schroeder  v.  Oumey^  73  N.  Y.  434,  it  is  said  that  his  interest  would 
consist  of  a  possible  contingent  remainder. 

The  principal  case  was  rearoited,  and  the  decision  on  such  hearing  us 
reported  in  21  N.  Y.  574,  where  the  court  held  that  the  ruling  in  the 
principal  case,  wherein  it  was  held  that  the  mortgagee  had  such  an  interest  aa 
would  entitle  him  to  redeem,  was  erroneous,  and  that  properly  the  party  ere* 
ating  the  trust,  and  those  holding  derivative  titles  under  him,  have  no  rights, 
legal  or  equitable,  until  the  purposes  of  the  trust  are  satisfied.  In  Martin  v. 
Smithy  56  Barb.  60S,  citing  the  principal  caae,  aa  reported  above,  and  also 
referring  to  the  report  in  21  N.  Y.,  Talcott,  J.,  says  that  from  the  decisions, 
when  taken  together,  he  understands  that  the  grantor  of  an  estate  in  trust 
cannot  make  a  valid  mortgage  of  the  right  remaining  in  him,  if  there  be  any, 
while  the  trust  continues,  even  though  the  trustee  reoonveys.  To  the  same 
effect,  see  Schroeder  v.  Oumey,  10  Hun,  418;  Hardmatm  v.  Bowen,  39  N.  Y. 
200. 

The  principal  case  is  cited  to  the  point  that  equity  will  control  strictly 
legal  rights  for  the  promotion  of  equal  and  exact  justice  between  parties:  Rooi 
V.  WJieekr,  12  Abb.  Pr.  300.  In  Acer  y.  Westcott,  1  Lans.  197,  S.  C.  on  appeal, 
46  N.  Y.  390,  the  principal  case  is  cited  to  the  point  that  every  pnrchaaer  of 
realty  is  presumed  to  have  looked  to  every  part  of  the  title  essential  to  its 
validity. 
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Sturtevant  v.  Stubtevant. 

[2D  New  Yobk,  39.] 

AsBournE  ComrBTANCB  of  Lakd  cannot  be  Shown  bt  Orantob  bt  Vmmol 
to  be  a  grant  in  trust  for  himael^  no  fraud  or  mistake  l)eing  alleged. 

Action  for  money  had  and  received.    The  opinion  states  the 
facta. 

jL.  W.  Thayer j  for  the  defendant. 

Hastings  and  Bingham,  for  the  respondent 

• 

B7  Court,  Johnson,  C.  J.  The  ground  on  which  this  case  was 
disposed  of  at  the  trial  was  that  the  evidence  established  that 
the  defendant  was  trustee  of  the  la^d  to  which  the  controversy 
relates,  and  was  liable  to  account  for  the  proceeds  arising  from 
its  sale.  It  is  in  proof  that  a  conveyance,  absolute  on  its  face, 
was  made  by  the  plaintiff  to  the  defendant,  and  that  at  the 
same  time  the  defendant  gave  the  plaintiff  his  six  promissory 
notes  for  two  hundred  and  twenty-three  dollars  and  ninety-six 
cents  each,  payable  in  one,  two,  three,  four,  five,  and  six  years. 
The  plaintiff  seeks  by  parol,  in  the  face  of  these  papers,  and 
without  any  allegation  of  fraud  or  mistake,  to  establish  that 
this  conveyance  was  in  trust  for  liis  benefit.  No  parol  trust  of 
lands  can  be  allowed  without  overthrowing  the  wholesome  pro- 
visions of  the  statute  of  frauds.  Even  when  the  conveyance 
comes  from  a  third  party,  a  trust  for  the  benefit  of  one  who 
.  has  paid  the  purchase-money  is  not  allowed  to  exist  if  he  has 
assented  to  the  conveyance  being  made  in  that  form.  In  the 
case  of  an  absolute  conveyance  intended  as  a  mortgage,  we 
have  held,  following  what  we  deemed  the  course  of  decisioa 
and  the  practice  of  the  profession,  that  the  mortgage  might  be 
made  out  by  parol:  Hodges  v.  Tewnessee  M.  &  F.  Ins.  Co,,  8  N. 
Y.  416.  But  that  case  affords  no  ground  for  saying  that  a  parol 
trust  can  be  upheld.  There  is  in  this  case  some  evidence  tend- 
ing to  show  that  the  defendant  was  apparently  willing  to  give 
up  the  land  at  one  time,  on  being  paid  what  the  plaintiff  then 
owed  him;  in  other  words,  that  he  was  then  willing  to  recog- 
nize and  carry  out  the  trust.  But  there  is  nothing  to  show  that 
the  deed  was  intended  at  its  execution  as  a  mortgage.  The 
judgment  cannot  be  supported  without  completely  upsetting 
the  law  in  respect  to  the  evidence  to  establish  trusts  of  land, 
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and  introducing  all   the  uncertainty  and  liability  to  fraud 
which  the  statute  was  intended  to  guard  against. 
1'he  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurred. 

Judgment  reversed,  and  a  new  trial  ordered. 


Admissibilitt  of  Pabol  EviDENCfB  TO  Show  Deed  Absoluts  to  bb  Most- 
OAOB  OB  Trust:  See  CorbU  v.  Smithy  71  Am.  Dec  431,  and  note  438.  Tho 
principal  case  is  cited  to  the  point  that  parol  evidence  is  properly  admiasiblo 
to  show  that  a  deed  was  intended  as  a  mortgage  or  secnrity:  Van  Duaen  ▼. 
Worrell,  4  Abb.  App.  Dec.  675;  S.  C,  5  Abb.  Tr.,  N.  S.,  288;  36  How.  Pr.  287; 
8  Keyes,  312;  Horn  v.  Keteku,  42  How.  Pr.  152;  Hurst  v.  Harper,  14  Hun, 
283;  Barren  v.  Carter,  3  Lans.  70;  Brown  v.  Cliford,  7  Id.  51;  MeMahon  ▼. 
Macy,  51  N.  Y.  161;  but  such  evidence  is  not  admissible  to  establish  a  trust 
in  lands:  WJteeler  v.  Reynoids,  66  Id.  234.  In  Horn  v.  KeteUu,  46  Id.  610, 
the  court  refers  to  the  distinction  made  in  the  principal  case,  between  a 
mortgage  and  a  trust,  in  that  while  a  deed  absolute  could  be  shown  by  parol 
to  be  a  mortgage,  a  trust  in  favor  of  the  grantor  could  not  be  estabUahed  by 
parol. 


Blaokstook  v.  New  York  and  Erie  Bailboad 

Company. 

[23  Niw  YOBK,  4&] 

Railroad  OoMPAirr  is  Liable  for  Damages  Caused  bt  Delat  in  trans- 
porting freight,  though  such  delay  was  the  result  of  a  strike  among  iti 
servants  which  rendered  the  running  of  trains  impossible,  of  which  strike 
the  company  had  two  days'  previous  notice. 

Action  against  a  railroad  company  for  damages  for  delay  in 
the  carriage  of  a  lot  of  potatoes.  The  cause  of  the  delay  was. 
a  strike,  on  two  days'  notice,  among  the  company's  engineers, 
lasting  for  fourteen  days,  during  which  the  company  diligently 
sought  to  procure  other  engineers  to  run  its  trains,  but  wr  'i 
not  successful. 

D.  B,  Eaton,  for  the  appellant. 

Culver,  Parker,  and  Arthur^  for  the  respondent. 

By  Court,  Denio,  J.  The  position  that  the  defendants  are 
not  responsible,  because  the  misconduct  of  their  servants  was 
willful  and  not  negligent,  cannot  be  sustained.  The  action  is 
not  brought  on  account  of  any  injury  done  to  the  property  by 
the  engineers,  but  for  an  alleged  non-performance  of  a  duty 
which  the  defendants  owed  to  the  owner  of  the  property.  If 
their  inability  to  perform  was  occasioned  by  the  default  of  per- 
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Bans  for  whose  conduct  they  are  responsible,  they  must  answer 
for  the  consequences,  without  regard  to  the  motives  of  those 
persons.  In  the  common  case  of  a  contract  for  services,  as  for 
building  a  house,  which  the  builder  had  been  unable  to  per- 
form because  his  workmen  had  abandoned  his  service,  proof 
that  their  conduct  was  willful  and  every  way  unjustifiable 
would  not  give  the  party  injured  an  action  against  them;  nor 
would  it  excuse  the  party  who  had  made  the  contract  A 
similar  point  wa«i  taken  in  Weed  v.  Panaina  R.  R.  Co.,  17  N. 
Y.  362  [72  Am.  Dec.  474],  where  the  misconduct  of  the  defend- 
ants' servants  in  detaining  a  train  of  cars  was  active,  but  it 
was  held  not  to  furnish  any  answer  to  the  action  for  the  de- 
tention. The  cases  in  which  it  has  been  held  that  if  a  servant^ 
while  generally  engaged  in  his  master's  business,  willfully 
commit  a  trespass,  as  by  intentionally  driving  his  master's 
carriage  against  the  carriage  of  another  person,  the  master  ia 
not  liable,  have^no  application  to  the  present  case. 

It  has  been  repeatedly  held,  and  may  be  taken  as  settled 
law,  that  a  carrier  is  not  under  the  same  absolute  obligation  to 
carry  the  goods  intrusted  to  him  in  the  usual  time  which  he  is 
to  deliver  them  ultimately  at  their  destination:  Conger  v.  Htbd* 
ton  River  R.  R.  Co.,  6  Duer,  375;  W%bert  v.  New  York  etc. 
R.  R.  Co.j  12  N.  Y.  245.  But  in  the  absence  of  a  legal  excuse, 
he  is  answerable  for  any  delay  to  forward  them  in  the  time 
which  is  ordinarily  required  for  transportation,  by  the  kind  of 
conveyance  which  he  uses.  In  the  case  of  Wiheri  v.  New  York 
etc.  R,  R,  Co.,  Bupraj  we  held  that  where  a  railroad  was  fully 
equipped  with  engines  and  freight  carriages,  but  more  property 
was  offered  at  a  particular  point  than  could  be  sent  forward  at 
once,  the  delay  was  justifiable,  provided  no  unfair  preference 
was  given  to  other  freight  over  that  of  the  plaintiff.  In  the 
present  case,  the  excuse  arises  wholly  out  of  the  misconduct 
of  the  defendants'  servants  who  wrongfully  refused  to  perform 
their  duty,  and  thus  deprived  the  defendants,  for  the  time,  of 
the  ability  to  send  forward  the  property;  and  the  question  is, 
whether  the  defendants'  case  can  be  separated  from  that  of  the 
engineers,  so  that  it  can  be  held  that  though  the  latter  were 
culpable,  their  employers,  the  defendants,  were  without  fpult, 
and  consequently  not  responsible  to  the  plaintiff.  This  in- 
volves a  consideration  of  the  legal  effect  of  the  relations  t  hich 
exist  between  these  several  parties.  In  the  first  place,  there 
was  no  privity  between  the  plaintiff  and  the  engineers.  The 
latter  owed  no  duty  to  the  former  which  the  law  can  recognise. 
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If  they  had  committed  a  positive  tort  or  trespass  upon  the 
property,  the  owner  might  pass  by  the  employers  and  hold 
them  responsible,  but  for  a  nonfeasance  or  simple  neglect  of 
duty,  they  were  only  answerable  to  their  employees.  The 
maxim  in  such  cases  is  respondeat  superior:  Story  on  Agency, 
eec.  309;  Denny  v.  Manhattan  Co.<,  2  Denio,  115;  8.  C.  in  error, 
6  Id.  639.  Although  the  nature  of  the  contract  between  the 
railroad  company  and  the  engineers  is  not  disclosed  in  the 
finding,  it  is  quite  improbable  that  it  was  such  that  the  latter 
might  throw  up  their  employment  upon  two  days'  notice  with- 
out any  legal  cause.  If  it  were  of  that  character,  the  liability, 
moral  as  well  as  legal,  would  rest  upon  the  defendants,  for  in 
that  case  they  would  have  neglected  a  most  ordinary  precau- 
tion for  securing  the  continuous  running  of  their  trains.  As- 
suming, then,  that  abandoning  their  work  was  a  breach  of 
contract  on  the  part  of  the  engineers,  they  by  that  act  became 
responsible  to  the  defendants  for  all  its  direct  consequences. 
The  case,  therefore,  is  one  in  which  the  actual  delinquents, 
through  whose  fault  the  Injury  was  sustained,  were  responsible 
to  the  defendants,  but  were  not  responsible  to  the  plaintiff. 
This  shows  the  equity  of  the  rule  which  holds  the  master  or 
employer  answerable  in  such  cases.  Its  policy  is  not  less  ap- 
parent. Those  who  intrust  their  goods  to  carriers  have  no 
means  of  ascertaining  the  character  or  disposition  of  their  subor- 
dinate agents  or  servants;  they  have  no  agency  in  their  selec- 
tion, and  no  control  over  their  actions.  In  the  case  of  a  loss 
by  the  misconduct  of  a  servant,  the  party  injured  has  no 
means  of  ascertaining  whether  due  caution  was  exercised  by 
the  master  in  employing  him,  or  prudence  in  retaining  him; 
and  in  the  case  of  a  controversy  between  the  master  and  the 
servant  as  to  which  was  the  real  delinquent,  the  owner  of  the 
property  must  generally  be  without  the  necessary  evidence  to 
charge  the  liability  upon  the  master.  The  rule  which  the  law 
has  adopted,  by  which  the  master  is  held  responsible  for  the 
acts  of  his  servants,  is  the  one  best  calculated  to  secure  the 
observance  of  good  faith  on  the  part  of  persons  intrusted  with 
the  property  of  others.  The  motive  of  self-interest  is  the  only 
one  adequate  to  secure  the  highest  degree  of  caution  and  vigi- 
lance by  the  master.  The  principle  itself  is  extremely  well 
settled:  Story  on  Agency,  sec.  452;  2  Kent's  Com.  259;  jBar- 
low  V.  HunUstony  6  Cow.  189;  EUis  v.  Turner,  8  T.  R.  631. 

I  cannot  see  anything  in  the  circumstances  of  the  defend- 
ants  to  take  the  case  out  of  the  rule.    Being  a  corporation,  all 
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their  business  must  necessarily  be  conducted  by  agents,  and  if 
they  are  not  liable  for  their  acts  and  omissions,  parties  dealing 
with  them  have  no  remedy  at  all.  A  railroad  corporation  is 
no  doubt  peculiarly  exposed  to  loss  from  the  misconduct  of  its 
engineers;  and  in  the  present  case  it  does  not  appear  that  the 
slightest  blame  can  attach  to  any  of  the  superior  officers  of 
the  company.  Still  the  property  intrusted  to  the  defendants  to 
carry  has  been  lost  from  a  failure  on  their  part  to  perform  the 
duty  with  which  they  were  charged,  and  the  only  answer  which 
ihey  are  able  to  make  to  the  demand  for  compensation  is  that 
the  failure  was  caused  by  the  misconduct  of  their  servants. 
This  we  have  seen  cannot  avail  them  as  a  defense.  I  have 
looked  into  the  exceptions  to  the  rulings  of  the  judge  upon  the 
trial,  and  think  those  rulings  were  in  both  the  instances  where 
exceptions  were  taken,  entirely  correct 

The  judgment  of  the  supreme  court  must  be  affirmed* 

Seldrn,  J.,  was  absent. 

All  the  other  judges  concurred. 

Judgment  affirmed. 

DuTT  or  BAiutOAD  Ck>xPAinr  10  DxLxvn  FsiiaRT  Psomfilt,  and  lift* 
bili^  for  loss  by  dday:  Ohio  dt  Mu$.  R.  S.  Co.  ▼.  Dunbar,  71  Am.  Deo.  291, 
md  note  298.  The  principal  caae  is  cited  in  Zhm  v.  New  Jeney  Steamboat 
Co,,  49  K.  T.  444,  and  Tiem^  ▼.  New  York  CeiUral  ibH.  E,  H.  Co.,  76  Id. 
908,  to  the  point  that  common  carrien  assnme  to  use  reasonable  diligence  in 
carrying  property,  and  are  liable  for  unreasonable  delay. 

CoKPOBATXONs  ASK  LiABLS  lOB  Acis  OF  OvnoiBS  within  the  scope  of 
their  employment  or  position:  Wett  Side  S.  Bank  ▼.  Newton,  8  Daly,  341; 
a  O.,  57  How.  Pr.  163;  Fort  ▼.  Whipple,  11  Hon,  593;  WilliamaoHT.  Mason, 
12  Id.  104;  Jaffray  y.  Brown,  17  Id.  575,  all  citing  the  principal 
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[2D  Nsw  TOBK,  66.] 

BvBDKM  or  Pboov,  nr  AonoN  fob  Damagbs  fob  Piouoval  lNJimn» 
resolting  from  defendant's  negUgenoe,  is  not  always  npon  the  plaintiff  to 
affirmatively  establish  the  absence  of  his  own  contributory  negligence,  or 
upon  the  defendant  to  prove  the  contrary  in  order  to  establish  his  de- 
fense; but  such  facts  may  be  inferred  from  the  circomstanoes;  and  the 
disposition  of  men  to  take  care  of  themselves  and  keep  ont  of  difficulty 
may  be  properly  taken  into  consideration. 

Ih  Action  fob  Pbrsonal  Injubt  Oausbd  bt  Defekdant'b  NaoLioxMcni 
to  carry  the  case  to  the  jury,  the  evidence  on  plaintiff's  part  must  be 
such  as,  if  believed,  would  authorize  the  jury  to  find  that  the  injury  mm 
oocasioned  solely  by  negligence  of  the  defendant. 
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WvESS  Railroad  Gomfant  was  Bovntno  m  Hobsb-gar  wnvonr 
Lights  or  Bells,  in  the  streots  of  a  city  on  a  dark  night  over  a  track 
ohstmcted  by  a  sewer  in  process  of  constmction,  and  it  appeared  that 
,  plaintiff's  decedent,  a  sober  cartman,  was  fonnd  dead  on  such  track  under 
'  circumstances  showing  that  he  was  struck  by  defendant's  car  whUo  grop- 
ing in  the  dark  for  asafe  passage  for  his  team,  in  the  absence  of  any  other 
evidence,  there  being  no  witness  to  the  accident^  the  dangerous  tendency 
of  defendant's  conduct  was  such  as  to  authorise  the  attributing  of  the 
accident  to  the  negligence  of  the  defendant  and  to  justify  the  refusal  of 
a  nonsuit,  the  presumption  being  that  plaintiff  had  the  same  regard  for 
his  own  safety  as  other  men  ordinarily  have. 

Action  for  damages  for  negligently  killing  plaintiff's  hns- 
band.    The  opinion  sufficiently  states  the  facts 

WiUiam  Fullerton^  for  the  appellant. 

Henry  Morrison^  for  the  respondent. 

By  Court,  Denio,  J.  It  is  insisted  on  behalf  of  the  defend- 
ants that  the  judge  erred  in  refusing  to  hold  as  matter  of  law, 
upon  the  facts  proved,  that  the  deceased  was  guilty  of  negli- 
gence; that  if  any  question  upon  that  branch  of  the  case  could 
be  left  to  the  jury,  still  he  erred  in  charging  that  the  negli- 
gence which  would  preclude  a  recovery  must  be  such  as 
directly  contributed  to  the  injury;  and  finally,  that  he  erred 
in  his  statement  of  the  measure  of  care  and  prudence  required 
from  the  deceased  and  the  defendants  respectively. 

First.  The  general  rule  has  been  so  often  laid  down  and  re- 
iterated, that  to  enable  a  party  to  recover  in  this  class  of  actions, 
the  person  injured  must  not  by  his  own  negligence  have  con- 
tributed to  the  injury,  that  it  must  be  considered  a  legal  pos- 
tulate. I  agree  that  this  is  an  element  in  the  definition  of  the 
cause  of  action,  and  that  the  plaintiff's  case,  when  presented 
to  the  jury,  must  not  be  defective  upon  that  point,  any  more 
than  upon  that  of  the  defendants'  negligence.  This  is  em- 
braced in  the  proposition  that  the  injury  must  be  the  result  of 
the  negligence  of  the  defendants;  for  if  the  culpable  conduct 
of  both  parties  united  in  bringing  it  about,  that  proposition  is 
not  true.  But  I  am  of  opinion  that  it  is  not  a  rule  of  law  of 
universal  application  that  the  plaintiff  must  prove  affirma- 
tively that  his  own  conduct  on  the  occasion  of  the  injury  was 
cautious  and  prudent.  The  onus  probandi  in  this,  as  in  most 
other  cases,  depends  upon  the  position  of  the  affair  as  it  stands 
upon  the  undisputed  facts.  Thus,  if  a  carriage  be  driven 
furiously  upon  a  crowded  thoroughfare,  and  a  person  is  run 
over,  he  would  not  be  obliged  to  prove  that  he  was  cautiouB 
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and  attentive,  and  he  might  recover  though  there  were  no  wit- 
nesses of  his  actual  conduct. 

The  natural  instinct  of  self-preservation  would  stand  in  the 
place  of  x)ositive  evidence,  and  the  dangerous  tendency  of  the 
defendant's  conduct  would  create  so  strong  a  probability  that 
the  injury  happened  through  his  fault  that  no  other  evidence 
would  be  required.  But  if  one  make  an  excavation  or  lay  an 
obstruction  in  the  highway,  which  may  or  may  not  be  the 
occasion  of  an  accident  to  a  traveler,  it  would  be  reasonable  to 
require  a  party  seeking  damages  for  an  injury  to  give  general 
evidence  that  he  was  traveling  with  ordinary  moderation  and 
care.  The  obligation  to  give  such  evidence  would  be  greater 
or  less  according  as  the  impediment  was  more  or  less  danger- 
ous. Thus  in  Butterfield  v.  Forrester y  11  East,  60,  the  defend- 
ant, in  making  some  repairs  to  his  house  in  a  town,  had  put 
up  a  pole  across  the  road,  leaving,  however,  a  free  passage  by 
a  branch  or  street  in  the  same  direction.  The  plaintiff  rode 
against  it  and  was  injured.  No  question  arose  as  to  the  oniis; 
but  it  being  proved  that  he  was  riding  immoderately,  it  was 
held  that  he  could  not  recover.  So  in  Smith  v.  Smithy  2  Pick. 
621  [13  Am.  Dec.  464],  the  defendant  had  piled  cord-wood  by 
the  side  of  the  highway  at  the  foot  of  a  hill,  and  one  stick  pro- 
jected eight  inches  into  the  road.  The  plaintiff  in  a  dark 
night  drove  an  overloaded  wagon  down  the  hill  without  any 
shaft-girth  to  the  harness.  The  wagon  struck  the  horse,  and 
he  ran  alongside  of  the  wood  pile  and  against  the  projecting 
stick,  and  caused  an  injury.  A  verdict  for  the  defendant  was 
sustained  by  the  court,  on  the  ground  that  the  plaintiff's  con- 
duct had  contributed  to  the  accident.  There  was  no  contro- 
versy here  as  to  the  onus,  all  the  facts  being  before  the  jury. 
If  there  had  been  no  evidence  of  the  circumstances,  but  only 
that  the  plaintiff  had  driven  in  the  daytime  against  the  stick 
of  wood,  and  had  been  injured,  although  leaving  the  stick  in 
that  position  was  an  act  of  negligence,  still  it  might  be  reason- 
able to  require  the  plaintiff  to  show  that  his  carriage  was 
properly  equipped,  and  that  he  drove  with  ordinary  circum- 
BX)ection,  and  in  such  a  case  I  conceive  that  it  might  be  quite 
right  to  nonsuit  the  plaintiff  for  not  having  made  out  a  case 
proper  to  be  submitted  to  the  jury.  But  suppose  the  case  of  a 
dangerous  excavation  in  a  highway  which  a  very  prudent  man 
might  possibly  avoid,  but  which  he  would  be  in  great  danger 
from,  and  a  man  was  foimd  to  have  fallen  into  it,  the  case 
being  so  situated  that  the  precise  circumstances  could  not  be 
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happened.  The  ruling  was  affirmed  on  a  motion  for  a  rew 
trial.  This,  I  think,  was  correct,  if  we  assume  that  the  de- 
fects shown  to  exist  in  the  road  were  such  as  the  driver  of  the 
coach,  in  the  exercise  of  ordinary  caution,  could  avoid.  The 
court  does  not  affirm  that  if  there  was  no  direct  evidence  as 
to  the  conduct  of  the  driver,  the  plaintiff  would  necessarily 
fail;  on  the  contrary,  the  chief  justice  remarks  that  proof  that 
the  person  driving  was  commonly  careful  and  skillful,  that 
there  was  no  apparent  cause  for  the  accident  but  the  bad  cop- 
dition  of  the  highway,  and  the  condition  in  which  the  carriags 
was  at  the  time,  were  all  circumstances  upon  which  the  jury 
might  pass  their  judgment,  and  infer  that  due  skill  and  care 
were  used. 

The  true  rule,  in  my  opinion,  is  this:  The  jury  must  event- 
ually be  satisfied  that  the  plaintiff  did  not,  by  any  negligence 
of  his  own,  contribute  to  the  injury  The  evidence  to  establish 
this  may  consist  in  that  offered  to  show  the  nature  or  cause  of 
the  accident,  or  in  any  other  competent  proof.  To  carry  a 
case  to  the  jury,  the  evidence  on  the  part  of  the  plaintiff  must 
be  such  as,  if  believed,  would  authorize  them  to  find  that  the 
injury  was  occasioned  solely  by  the  negligence  of  the  defendant. 
It  is  not  absolutely  essential  that  the  plaintiff  should  give  any 
affirmative  proof  touching  his  own  conduct  on  the  occasion  of 
the  accident.  The  character  of  the  defendants'  delinquency 
may  be  such  as  to  prove,  prima  facie,  the  whole  issue;  or  the 
case  may  be  such  as  to  make  it  necessary  for  the  plaintiff  to 
show  by  independent  evidence  that  he  did  not  bring  the  mis- 
fortune upon  himself.     No  more  certain  rule  can  be  laid  down. 

The  present  case  is  not  wholly  free  from  difficulty,  but  I 
think  it  presented  a  fair  question  for  the  jury.  Its  determina- 
tion depended  upon  the  view  which  should  be  taken  of  the 
tendency  of  driving  a  railroad  train  at  considerable  speed 
through  a  city  street,  not  lighted,  on  a  dark  evening,  and  with- 
out any  proper  means  of  giving  notice  to  persons  who  might 
be  upon  the  track,  and  without  any  lamps  on  the  cars  to  enable 
the  driver  to  see  what  might  be  on  the  rails  before  him. 
That  such  running  was  hazardous  in  a  high  degree,  I  cannot 
doubt.  Then  we  are  to  consider  that  the  railroad  was  at  the 
same  time  a  thoroughfare  for  persons  on  foot  and  with  car- 
riages, and  that  such  persons  might  innocently  be  upon  it  at 
all  times,  save  when  the  cars  were  actually  passing,  and  also 
that  at  the  point  of  intersection  with  Gansevoort  street,  West 
street  was,  upon  one  view  of  the  evidence,  substantially  a  cirf- 
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de^sae  as  to  ilII  purposes  except  the  passage  of  the  cars.    The 

deceased  was  proved  to  have  been  perfectly  sober  on  the  night 

in  question.    The  evidence  left  it  to  be  inferred  that  he  had 

been  stopped  by  the  excavation  and  the  earth  thrown  up  on  its 

margin;  and  ttie  inference  was  a  probable  one  that,  having 

fastened  his  horse,  he  was  groping  his  way  to  the  other  side  to 

see  whether  there  was  an  outlet  there  when  the  cars  came  upon 

him.     If  the  forward  car  had  been  suitably  lighted  in  front,  it 

would  have  warned  him,  and  at  the  same  time  have  notified 

the  driver;  or  if  the  horses  had  been  provided  with  bells,  it 

may  well  be  that  he  would  have  heard  them,  and  have  moved 

off  the  track.    In  the  absence  of  proof  to  the  contrary,  we  are 

to  assume  that  he  had  the  same  regard  for  his  own  safety  as 

other  men,  and  the  remark  of  the  judge  in  his  address  to  the 

jury,  that  he  could  not  have  heard  the  cars,  was  a  reasonable 

suggestion.     I  think  it  fell  within  the  class  of  cases  which  I 

have  mentioned,  of  an  act  so  eminently  suggestive  of  dangerous 

consequences,  that  when  we  find  that  an  accident  has  actually 

occurred,  it  is  reasonable,  prima  faciCy  to  refer  it  to  the  conduct 

of  the  defendants'  servants  without  requiring  further  proof. 

Second.  Upon  the  question  whether  there  was  error  in  the 
instruction,  that  in  order  to  exonerate  the  defendants  on  the 
ground  of  negligence  on  the  part  of  the  deceased,  it  must  be 
such  as  directly  contributed  to  the  accident,  I  concur  in  the 
reasoning  of  Judge  Strong  in  the  case  of  Button  against  these 
defendants,  before  referred  to.  I  do  not  see  that  the  term  used 
was  particularly  significant;  but  as  there  was  no  conceivable 
negligence  which  could  be  imputed  to  the  deceased  which 
would  operate  remotely,  or  collaterally,  or  otherwise  than 
directly,  I  am  of  opinion  that  the  jury  were  not  misled.  The 
attention  of  the  judge  was  not  specially  called  to  the  expres- 
sion, as  in  the  case  of  Button.  In  Tuffy.Warmanj  2  C.  B.,  N. 
S.,  740,  which  was  the  case  of  a  collision  between  two  vessels, 
and  the  alleged  negligence  of  the  plaintiff  was  in  not  keeping 
a  lookout  and  porting  his  helm  when  he  found  himself  in 
danger  of  meeting  the  defendant's  vessel,  the  judge  charged 
the  jury  that  if  they  were  of  opinion  that  the  plaintiff,  by  his 
own  negligence,  directly  contributed  to  the  accident,  they  must 
find  for  the  defendant;  but  that  if  they  thought  that  the  de- 
fendant directly  caused  the  injury,  they  must  find  for  the 
plaintiff.  Much  of  the  discussion  on  the  motion  for  a  new 
trial  turned  upon  the  use  of  the  word  "  directly; "  the  defend- 
ant's counsel  contending  that  the  instruction  should  have  been 
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that  the  plaintiff  could  not  recover  if  he  in  any  way  con- 
tributed to  the  accident.  The  court  however  held,  in  sub- 
stance, that  the  only  way  in  which  the  imputed  negligence 
could  operate  was  direct,  and  that  the  instruction  could  not 
mislead,  and  a  new  trial  was  refused. 

Lastly.  In  that  part  of  the  charge  which  relates  to  the  degree 
of  care  required  from  the  respective  parties,  the  judge  was  not 
led  to  speak  of  the  distinction  between  the  duty  which  a  car- 
rier of  persons  owes  to  his  passengers,  and  that  which  persons 
outside  the  carriage  are  entitled  to  claim  from  the  carrier, 
but  he  was  calling  the  attention  of  the  jury  to  the  peculiarities 
of  the  case  before  them.  He  did  not,  in  my  opinion,  overstate 
the  obligations  which  attach  to  persons  running  cars  in  the 
night  over  a  course  which  is  also  a  public  street,  in  saying  that 
they  were  bound  to  exercise  the  utmost  care  and  diligence,  and 
to  use  all  the  means  and  measures  of  precaution  which  the 
highest  prudence  could  suggest.  The  degree  of  care  required 
from  persons  driving  vehicles  upon  a  thoroughfare  varies  ac- 
cording to  the  circumstances  of  the  case,  and  is  proportioned 
to  the  danger  to  be  apprehended  of  inflicting  injury  upon 
others.  The  rule  which  would  apply  to  ordinary  carriages  on 
common  roads  would  be  quite  inadequate  as  a  test  of  that 
required  from  the  managers  of  railroads:  Kehey  v.  Barney y  12 
N.  Y.  425;  Hegeman  v.  Western  R.  R,  Corporation,  13  Id.  9  [64 
Am.  Dec.  517]. 

As  to  the  party  injured,  the  rule  is  that  he  must  have  con- 
ducted with  ordinary  care  and  prudence,  but  he  also  must  have 
regard  to  the  particular  circumstances  of  the  case,  and  one  who 
has  a  right  to  go  across  or  upon  a  railroad  track  must  exercise 
quite  another  sort  of  vigilance  than  a  man  who  travels  on  a 
common  road.  This  is  what  the  judge  meant  when  he  in- 
structed the  jury  that  the  question  was  whether  the  deceased 
used  that  care  and  foresight  which  men  of  ordinary  prudence 
would  probably  employ  when  placed  in  like  circumstances. 
The  defendants  had  no  cause  to  complain  of  that  instruction. 

These  views,  if  concurred  in,  will  lead  to  an  afi&rmance  of 
the  judgment  of  the  superior  court. 

Selden,  J.,  was  absent. 

S.  B.  Strong,  J.,  doubted  whether  there  could  be  a  presump- 
tion in  this  case  that  the  defendant  used  any  care  whatever, 
and  was  disposed  to  reverse. 

All  the  other  judges  concurred. 

Judgment  affirmed. 
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RAn.HOAT>  CoMpAinxa  must  ig»giMtm«  All  NaanaABr  Cabs  to  vrmd  'u^ 
jury  to  others,  and  in  the  abeence  thereof  are  liable  for  such  injnry  as  is  caused 
by  their  neglect:  8L  Louis  and  Souihrtastem  ^y  Co,  ▼.  VaUHua^  66  Ind.  520. 
The  degree  of  care  which  an  engineer  is  required  to  use  depends  npon  the 
eircnmstancesy  tune^  and  place,  bat  he  is  boimd  to  take  dne  care  to  avoid  in- 
juring persons  crossing  the  track:  Cheney  v.  New  York  C,  S  H.  Rio.  R.  R.  Cb., 
16  Hon,  421.  A  company  running  cars  in  a  public  street  in  a  city  is  bound  to 
use  the  highest  degree  of  care  towards  persons  using  the  streets:  Khmey  r. 
Orodser,  18  Vfia.  81;  and  particularly  so  at  night:  Fero  y.  Buffalo  df  H,  L.  R'y 
Co.,  22  N.  IT.  213;  and  the  omission  in  such  cases  to  use  bells  or  lights  is  evi- 
dence of  negligence:  Weber  y.  Ifew  Torh  C  ^  H.  Rio.  R,  R,  Co.,  68  Id. 
461.  The  presumption  in  an  action  for  personal  injuries  is,  that  a  railroad 
company  properly  discharges  all  its  duties,  and  others  have  a  right  to  rely  on 
and  goYem  their  action  thereby,  unless  informed  or  notified  to  the  eontnry: 
Chmzalee  ▼.  Neuf  Tori  S  JET.  R.  R,  Go,,  39  How.  Pr.  420.  All  the  abonrecases 
cite  the  principal  case. 

CoNTRiBDTORT  Nbolioxhob  ab  Bab  TO  BooovxBT  in  sn  action  for  personal 
injuries:  See  the  extensive  note  to /Veer  v.  Obmeron,  65  Am.  Dec  667-677,  dis- 
cussing this  subject  fully;  Peoria  Bridge  A98*n  v.  Loomie,  71  Id.  263;  Reevee  v. 
Delaware,  L,  <6  W,  R.  R.  Co.,  72  Id.  713,  and  notes.   Unless  a  party  is  entirely 
free  £rom  contributory  negligence,  it  is  said,  citing  the  principal  case,  that  he 
cannot  recover,  and  that  the  greatest  degree  of  negligence  on  defendant's  part 
win  not  cure  the  defect  of  the  least  negligence  contributing  to  the  injury  on 
plaintiff's  part:  DelafiOd  v.  Umtm  F.  I.  Co.,  6  Robt.  216.    A  plaintiffto  recover 
is  bound  to  have  exercised  ordinary  prudence  and  no  more,  and  it  is  for  the  jury 
to  determine  whether  it  appears  from  the  evidence  that  there  has  been  on  plain- 
tiff's part  a  want  of  that  care  and  foresight  that  men  of  ordinary  prudence 
are  accustomed  to  employ  if  placed  in  like  circumstances:  Beetegal  v.  New  Torh 
Cent.  R.  R.  Co.,  31  Hun,  187;  S.  C,  34  N.  Y.  627;  40  Id.  33;  Baxter  v.  Second 
Ave.R,R.  Co.,  3  Robt.  514.    One  who  on  a  public  highway  approaches  a  rail- 
road track,  and  can  neither  see  nor  hear  any  indication  of  a  moving  train,  is 
not  chargeable  in  law  with  negligence  for  assuming  that  there  is  no  car  suf- 
ficiently near  to  make  the  crossing  dangerous:  Ernst  v.  Hudson  R.  R.  R.  Co., 
3  Ahb.  Pr.,  N.  8.,  95;  8.  C,  32  How.  Pr.  80;  35  N.  Y.  27;  Phelps  v.  Wait, 
aOId.  79;  Tliomas  v.  Delaware,  L.  <£r  W.  R.  R.  Co.,  8  Fed.  Rep.  731;  and 
where  it  appears  that  if  a  person  had  used  his  senses  of  hearing  or  sight,  ha 
must  have  seen  or  heard  an  approaching  traio,  and  could  have  avoided  it,  but 
failed  to  do  so,  his  negligence  will  prevent  a  recovery:  Mitchell  v.  New  Torh 
CenL  4b  H.  R,  R.  R.  Co.,  64  N.  Y.  655.    A  person  bereft  of  his  senses  of  sight 
or  hearing,  however,  is  not  governed  by  the  same  rule  as  to  negligence:  Vav' 
emport  v.  Ruckman,  10  Bosw.  32.    All  the  shove  cases  cite  the  principal  case 
to  the  points  mentioned. 

BuBDBN  or  Proot  in  Casbs  ov  Nbgligincx. — ^In  an  action  for  personal 
injuries  from  the  negligence  of  defendant^  though  the  plaintiff  mtist  be  free 
from  fault,  he  need  not  show  such  fact  affirmatively  in  the  first  instance,  but 
the  absence  of  fault  on  bis  part  may  be  inferred  from  the  circumstance  in  con- 
nection with  the  ordinary  habits,  conduct,  and  motives  of  men:  Jetter  v.  Kcto 
Torh  it  H.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  460;  8. 0.,  2  Keyes,  159;  Brehm  v. 
QreoA  Western  R  R.  Co.,  24  Barb.  270;  WelUng  v.  Judge,  40  Id.  209;  Robinson 
V.  New  Torh  Cent,  and  Hudson  River  R.  R.  Co.,  65  Id.  149;  Williams  v.  O'Ke^e, 
9  Bosw.  639;  8.  0.,  24  How.  Pr.  19;  Baxter  v.  Second  Avenue  R.  R.  Co.,  30 
Id.  223;  Warner  v.  New  Torh  Central  R.  R.  Co.,  44  Id.  471;  Baird  v.  Oillett^ 
47  Id.  186;  Moody  v.  Osgood,  54  Id.  496;  Rqifnolds  v.  New  Torh  Central  di  H.  R 


384  Grant  v.  Tallman.  [New  York, 

/?.  n,  Co.,  68  Id.  251;  Squire  ▼.  Central  Park,  -^.  ^  B.  B.  R.  Co.,  36  N.  Y. 
Super.  Ct.  448;  HaljAn  v.  Third  Avenue  R.  R,  Co.,  40  Id.  183;  Hill  v.  Gust, 
65  Ind.  60;  Railroad  Co.  r.  Oladmon,  15  Wall.  407;  Murphy  v.  Deane,  101 
llass.  464,  all  citing  the  principal  caae.  Although  absence  from  fault  may 
thus  frequently  be  inferred  from  facta  and  circumstances,  still,  where  that 
cannot  be  done,  it  must  be  prored  by  direct  evidence.  In  other  words,  it 
must  appear  in  some  way  that  the  injury  was  caused  solely  by  the  fault  or 
neglect  of  the  defendant:  Van  Lien  t.  Scoville  Mfg.  Co.,  14  Abb.  Pr.,  N.  S., 
75,  76;  Chadhaurne  v,  Delaware^  L.  &  W.  R.  R.  Co.,  6  Daly,  219,  both  citing 
the  principal  case.  In  cases  where  no  degree  of  care  on  defendants'  part  could 
have  prevented  the  injury  under  the  circumstances,  its  negligence  must  be 
affirmatively  proved:  Deyo  v.  J^ew  York  Ceni.  R.  R.  Co.,  34  N.  Y.  13.  To 
carry  a  case  to  the  jury,  the  evidence  on  plaintifls'  part  must  be  such  as  if  be- 
lieved would  authorize  them  to  find  that  the  injury  was  occasioned  solely  by 
the  fauh  of  defendant:  Cosgrove  v.  New  York  C.  ds  H.  R.  R,  R.  Co.,  13  Hun, 
330;  Wilds  v.  Hudson  River  R.  R.  Co.,  23  How.  Pr.  495;  S.  C,  24  N.  Y.  433; 
Afeyer  v.  Betz,  3  Robt.  172;  Clare  v.  National  City  Bank  of  New  York,  1 
Sweeny,  643;  Gay  v.  Winter,  34  Cal.  164;  Taber  v.  DeUnDare,  L.  A  W.  R.  R. 
Co.,  4  Hun,  767;  Bateman  v.  Ruth,  3  Daly,  385;  Qaywyr  v.  Old  Colony  R.  R. 
Co.,  100  Mass.  214,  all  citing  the  principal  case. 

The  principal  case  is  cited  in  Urquhart  v.  Ogdemburgh,  23  Hun,  76, 77, 
to  the  point  that  it  is  unnecessary  in  an  action  for  damages  for  injury  by  neg- 
ligence to  aver  in  the  complaint  that  the  injury  ocourred  without  plaintiff's 
fault.  In  Swinnerton  v.  Columlna  Ine.  Co.,  37  K.  Y.  190^  it  is  cited  as  an  i&> 
stance  of  subjects  and  matters  of  which  courts  take  judicial  notice. 
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cmcBRANCES,  if  he  subsequently  pays  off  and  discharges  any  inoambrance^ 
may  set  off  what  has  been  paid  by  him  against  the  amount  due  on  a  mort- 
gage for  the  purchase-price,  if  what  was  paid  was  actually  due,  or  he  had 
given  notice  to  his  vendor  requiring  him  to  pay  off  the  incumbrance. 
Measure  of  Dablages  for  Breach  of  Covenant  aoainot  Inoumbranoes 
is  the  amount  necessary  to  buy  up  the  outstanding  incumbrance,  exc^ 
in  cases  of  fraud,  where  the  purchaser  may  recover  for  the  loss  of  a  bar- 
gain. 

Action  to  foreclose  a  mortgage.  Greene  conveyed  to  Tall- 
man a  lot  of  land  in  New  York  city  by  deed  containing  cove- 
nants against  incumbrances,  and  took  from  Tallman  and  his 
wife,  the  defendants,  in  place  of  part  of  the  purchase-price,  the 
mortgage  which  it  was  the  object  of  this  action  to  foreclose. 
Defendants,  in  answer  to  the  action,  set  up  a  breach  of  the 
covenant  against  incumbrances  on  plaintiff's  part,  but  instead 
of  asking  that  the  damages  resulting  to  them  be  allowed  as  a 
setroff,  or  by  way  of  recoupment,  set  up  such  facts  as  might 
have  been  done  if  such  damage  exceeded  the  amount  of  the 
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mortgage,  and  therefore  barred  the  plaintiff  from  any  right  of 
fiurchase,  the  incumbrance  here  being  in  fact  less  than  the 
;;mount  of  the  mortgage.  The  incumbrance  mentioned  con* 
flisted  of  the  right  in  another  to  a  yearly  ground  or  quit  rent, 
vhich,  however,  had  never  been  paid  or  demanded  of  either 
Oreene  or  Tallman.  Defendant,  on  the  trial,  proved  that,  by 
reason  of  the  quit-rents,  he  had  lost  the  sale  of  the  land  to  one 
party  for  a  large  price,  and  that  he  had  sold  it  subsequently 
to  one  Bradford  for  a  much  less  sum  than  Bradford  testified 
he  would  have  paid  but  for  the  quit-rents.  Judgment  was 
rendered  for  plaintiff  for  the  amount  of  the  mortgage.  Defend* 
ants  appealed. 

John  K,  Porter^  for  the  appellants. 

WUUam  Inglis,  for  the  resi)ondent. 

By  Court,  S.  B.  Strong,  J.  There  can  be  no  doubt  tnat  if 
the  charge  of  fraud  preferred  against  Oreene  in  the  answer  had 
been  proved,  Tallman,  if  he  had  not  sold  the  property,  would 
have  been  entitled  to  recoup  in  this  suit  to  the  extent  of  his 
actual  damage;  and  if  that  had  exceeded  or  equaled  the  amount 
of  the  mortgage,  it  would  have  constituted  an  entire  defense. 
But  there  was  no  attempt  to  show  any  fraud,  nor  was  thcro 
anything  in  the  evidence  from  which  it  could  be  inferred  on 
the  trial. 

In  the  absence  of  fraud,  a  party  who  has  purchased  real 
estate,  and  received  a  deed  for  it  containing  a  covenant  that  it 
is  free  from  any  incumbrance,  and  has  subsequently  paid  off 
and  discharged  an  incumbrance,  may  set  off  what  has  been 
paid  by  him  against  the  amount  due  on  any  mortgage  for  the 
purchase-money.  In  order  to  avail  himself  of  such  defense, 
however,  he  would  be  bound  to  prove  either  that  what  had  been 
paid  by  him  was  actually  due,  or  that  he  had  given  notice  to 
his  vendor  requiring  that  such  vendor  should  pay  off  the  in- 
cumbrance within  a  limited  time,  or  that  otherwise  the  pur- 
chaser would  pay  a  specified  amount.  Some  of  the  authorities 
lay  down  the  rule  that  the  purchaser  may  set  off  or  recover  the 
amount  paid  without  any  qualification;  but  it  seems  to  me 
reasonable  that  a  vendor  who  has  been  innocent  of  any  fraud 
should  have  an  opportunity  to  set  himself  right  before  he  should 
be  obliged  to  pay  or  allow  more  than  the  amount  actually  due. 
It  is,  I  think,  well  settled  that  where  the  incumbrance  has  not 
been  paid  off  by  the  purchaser  of  the  land,  and  he  has  re- 
mained in  quiet  and  peaceable  poBsesaion  of  the  premises,  he 
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cannot  have  relief  against  his  contract  to  pay  the  purchase- 
money,  or  any  part  of  it,  on  the  ground  of  defect  of  title.  The 
reason  is,  that  the  incumhrance  may  not,  if  let  alone,  ever  he 
asserted  against  the  purchaser,  as  it  may  be  paid  off  or  satisfied 
in  some  other  way;  and  then  it  would  be  inequitable  that  any 
part  of  the  purchase-money  should  be  retained.  The  circum- 
stances of  this  case  furnish  a  strong  illustration  of  the  reason- 
ableness of  the  principle.  It  is  quite  apparent  that  there  is  no 
probability  that  the  owner  of  the  mortgaged  premises  will  ever 
be  called  upon  to  pay  any  part  of  the  quit-rents.  There  is  a 
mere  possibility  that  a  claim  may  be  made  by  the  city  corpo- 
ration; but  in  such  case  the  existing  owner  may,  by  a  com- 
plaint in  equity,  coerce  the  entire  payment  out  of  the  other 
portions  of  the  lands  conveyed  to  Hammond;  and  if  he  could 
not  do  that,  a  recovery  against  him  would  enable  him  to  sue 
for  or  recoup  the  fair  value  of  the  entire  incumbrance. 

The  defendants  Tallman  and  wife  seek  to  recoup  the  dam- 
ages sustained  by  them  by  reason  of  the  liability  of  the  land 
for  contribution  towards  payment  of  the  quit-rents,  and  esti- 
mate such  damages  at  the  difference  between  what  he  obtained 
and  what,  but  for  the  incumbrance,  he  might  have  obtained 
for  the  lot.     But  such  is  not  the  rule,  except  in  cases  of  firaud. 
Parties  in  other  cases  can  only  be  entitled  to  the  amount  actu- 
ally payable  on  such  incumbrance,  or,  where  the  amount  can- 
not be  ascertained  by  calculation,  to  its  value.    In  the  case 
of  Dimmick  v.  Lochvoody  10  Wend.  155,  Chief  Justice  Savage 
remarked  that  "in  all  the  cases  which  have  been  cited,  there  is 
none  in  our  own  courts  where  the  purchaser  has  been  permitted 
to  recover  beyond  the  consideration  and  interest  and  costs. 
There  is  none  in  Massachusetts   where,  imder  the  covenant 
against  incumbrances,  the  purchaser  has  recovered  any  more, 
though  there  the  rule  allows  a  recovery  for  the  value  at  the 
time  of  the  eviction.    All  the  reasoning  of  our  own  judges  goes 
to  limit  the  responsibility  of  the  grantor  to  the  consideration 
with  interest  and   costs;  and  I  am  unwilling  to  go  further 
where  the  principle  to-be  established  may  lead  to  greater  in- 
justice."   That  was  an  action  for  the  breach  of  a  covenant  in 
a  deed  of  land  that  it  was  free  from  incumbrances,  and  the  de- 
cision was,  that  the  recovery  should  be  limited  to  a  portion  ot 
the  consideration  equivalent  to  the  extent  of  the  incumbrance, 
and  not  include  the  enhanced  value  of  the  land  in  consequence 
)f  subsequent  improvements.    The  same  is  true  in  cases  where 
•here  has  been  a  general  advance  in  the  price  of  real  estate. 
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I  am  satisfied  that  tha  established  rale  in  sach  cases  is  that 
the  recovery,  when  any  can  be  had,  must  be  restricted  to  the 
actual  amount  or  Talue  of  the  incumbrance,  and  where  the 
pnrchafier  has  not  occupied  or  enjoyed  the  premises,  the  inter- 
est No  consequential  damages  are  allowed.  The  reason 
given  is,  that  when  the  incumbrance  is  actually  unknown  to 
the  vendor,  as  is  generally  the  case  where  he  covenants  against 
them,  the  means  of  discovering  them  are,  or  with  proper  exer- 
tions may  be,  equally  accessible  to  both  parties. 

If  the  intended  purchaser  should  make  proper  examination, 
he  would  ordinarily  discover  an  incumbrance,  which  must  be 
in  writing,  and  the  evidence  on  record;  and  should  he  neglect 
to  do  that,  he  cannot  reasonably  claim  any  more  than  an  ex- 
emption from  positive  loss.  Now,  what  is  the  value  of  a  lien 
Epecifically  upon  the  lot  in  question?  Under  the  circum- 
stances, it  is  nothing.  What  is  the  actual  loss  to  the  defend- 
ant Tallman?  That,  too,  is  nothing.  He  was  to  pay  or  allow 
in  all  six  thousand  dollars  for  the  lot.  He  occupied  it  with- 
OQt  the  payment  of  any  part  of  the  quit-rent  imtil  his  sale  to 
Bradford,  when  he  obtained  for  it  eight  thousand  dollars.  He 
entered  into  no  covenants  in  his  deed,  and  as  the  purchaser 
was  not  deceived  as  to  the  incumbrance,  Tallman  is  under  no 
obligation  to  return  any  part  of  the  purchase-money,  should 
the  lien  for  any  part  of  the  rent  be  enforced  against  the  prem- 
ises. The  demand  was  not  enforced  against  him  while  he 
owned  the  lot^  nor  has  it  been  since,  nor  can  it  be  now.  He 
might,  it  is  true,  be  subjected  to  a  judgment  if  there  should 
not  be  enough  in  the  proceeds  of  the  land  to  satisfy  the  debt 
and  costs.  But  considering  what  he  alleges  to  bo  the  value  of 
the  premises,  there  is  not  enough  of  probability  of  there  being 
a  deficiency  to  form  the  basis  of  any  action.  Possibly  the 
judgment  might  have  been  so  qualified  as  to  relieve  him  from 
Any  such  liability,  if  he  had  asked  for  it;  but  he  did  not.  I 
think  that,  under  the  circumstances,  the  defendant's  claim  to 
recoup  or  set  off  damages  was  properly  rejected. 

The  assignment  from  Greene  vested  in  the  plaintiff  the  legal 
title  to  the  securities.  He  was  the  legal  owner  when  this  suit 
was  instituted,  and  the  suit  was  rightly  commenced  in  his 
name.  It  could  be  legally  continued  in  his  name,  notwith- 
standing his  having  received  the  debt  for  which  the 
had  been  assigned  to  him:  Code,  sec.  121. 

The  judgment  should  be  affirmed. 
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cannot  have  relief  against  his  contract  to  pay  the  purchase- 
money,  or  any  part  of  it,  on  the  ground  of  defect  of  title.  The 
reason  is,  that  the  incumbrance  may  not,  if  let  alone,  ever  be 
asserted  against  the  purchaser,  as  it  may  be  paid  off  or  satisfied 
in  some  other  way;  and  then  it  would  be  inequitable  that  any 
part  of  the  purchase-money  should  be  retained.  The  circmn- 
Btances  of  this  case  fhmish  a  strong  illustration  of  the  reason- 
ableness of  the  principle.  It  is  quite  apparent  that  there  is  no 
probability  that  the  owner  of  the  mortgaged  premises  will  ever 
be  called  upon  to  pay  any  part  of  the  quit-rents.  There  is  a 
mere  possibility  that  a  claim  may  be  made  by  the  city  corpo- 
ration; but  in  such  case  the  existing  owner  may,  by  a  com- 
plaint in  equity,  coerce  the  entire  payment  out  of  the  other 
portions  of  the  lands  conveyed  to  Hammond;  and  if  he  could 
not  do  that,  a  recovery  against  him  would  enable  him  to  sue 
for  or  recoup  the  fair  value  of  the  entire  incumbrance. 

The  defendants  Tallman  and  wife  seek  to  recoup  the  dam- 
ages sustained  by  them  by  reason  of  the  liability  of  the  land 
for  contribution  towards  payment  of  the  quit-rents,  and  esti- 
mate such  damages  at  the  difference  between  what  he  obtained 
and  what,  but  for  the  incumbrance,  he  might  have  obtained 
for  the  lot.  But  such  is  not  the  rule^  except  in  cases  of  fraud. 
Parties  in  other  cases  can  only  be  entitled  to  the  amount  actu- 
ally payable  on  such  incumbrance,  or,  where  the  amount  can- 
not be  ascertained  by  calculation,  to  its  value.  In  the  case 
of  Dimmick  v.  Lochvood,  10  Wend.  155,  Chief  Justice  Savage 
remarked  that  "in  all  the  cases  which  have  been  cited,  there  is 
none  in  our  own  courts  where  the  purchaser  has  been  permitted 
to  recover  beyond  the  consideration  and  interest  and  costs. 
There  is  none  in  Massachusetts  where,  under  the  covenant 
against  incumbrances,  the  purchaser  has  recovered  any  more, 
though  there  the  rule  allows  a  recovery  for  the  value  at  the 
time  of  the  eviction.  All  the  reasoning  of  our  own  judges  goes 
to  limit  the  responsibility  of  the  grantor  to  the  consideration 
with  interest  and  costs;  and  I  am  unwilling  to  go  further 
where  the  principle  to-be  established  may  lead  to  greater  in- 
justice." That  was  an  action  for  the  breach  of  a  covenant  in 
a  deed  of  land  that  it  was  free  from  incumbrances,  and  the  de- 
cision was,  that  the  recovery  should  be  limited  to  a  portion  of 
the  consideration  equivalent  to  the  extent  of  the  incumbrance, 
and  not  include  the  enhanced  value  of  the  land  in  consequence 
rf  subsequent  improvements.  The  same  is  true  in  cases  where 
•here  has  been  a  general  advance  in  the  price  of  real  estate. 
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I  am  satisfied  that  fha  established  rule  in  sach  cases  is  that 
the  recovery,  when  any  can  be  had,  must  be  restricted  to  the 
actual  amount  or  value  of  the.  incumbrance,  and  where  the 
purchaser  has  not  occupied  or  enjoyed  the  premises,  the  inter* 
est.  No  consequential  damages  are  allowed.  The  reason 
given  is,  that  when  the  incumbrance  is  actually  unknown  to 
the  vendor,  as  is  generally  the  case  where  he  covenants  against 
them,  the  means  of  discovering  them  are,  or  with  proper  exer- 
tions  may  be,  equally  accessible  to  both  parties. 

If  the  intended  purchaser  should  make  proper  examination, 
he  would  ordinarily  discover  an  incumbrance,  which  must  be 
in  writing,  and  the  evidence  on  record;  and  should  he  neglect 
to  do  that,  he  cannot  reasonably  claim  any  more  than  an  ex- 
emption from  positive  loss.  Now,  what  is  the  value  of  a  lien 
specifically  upon  the  lot  in  question?  Under  the  circum- 
stances, it  is  nothing.  What  is  the  actual  loss  to  the  defend- 
ant TaUman?  That^  too,  is  nothing.  He  was  to  pay  or  allow 
in  all  six  thousand  dollars  for  the  lot.  He  occupied  it  with- 
out the  payment  of  any  part  of  the  quit-rent  until  his  sale  to 
Bradford,  when  he  obtained  for  it  eight  thousand  dollars.  He 
entered  into  no  covenants  in  his  deed,  and  as  the  purchaser 
was  not  deceived  as  to  the  incumbrance,  Tallman  is  under  no 
obligation  to  return  any  part  of  the  purchase-money,  should 
the  lien  for  any  part  of  the  rent  be  enforced  against  the  prem- 
ises. The  demand  was  not  enforced  against  him  while  he 
owned  the  lot,  nor  has  it  been  since,  nor  can  it  be  now.  He 
might,  it  is  true,  be  subjected  to  a  judgment  if  there  should 
not  be  enough  in  the  proceeds  of  the  land  to  satisfy  the  debt 
and  costs.  But  considering  what  he  alleges  to  be  the  value  of 
the  premises,  there  is  not  enough  of  probability  of  there  being 
a  deficiency  to  form  the  basis  of  any  action.  Possibly  the 
judgment  might  have  been  so  qualified  as  to  relieve  him  from 
any  such  liability,  if  he  had  asked  for  it;  but  he  did  not.  I 
think  that,  under  the  circumstances,  the  defendant's  claim  to 
recoup  or  set  off  damages  was  properly  rejected. 

The  assignment  from  Greene  vested  in  the  plaintiff  the  legal 
title  to  the  securities.  He  was  the  legal  owner  when  this  suit 
was  instituted,  and  the  suit  was  rightly  commenced  in  his 
name.  It  could  be  legally  continued  in  his  name,  notwith- 
standing his  having  received  the  debt  for  which  the  securitief 
had  been  assigned  to  him:  Code,  sec.  121. 

The  judgment  should  be  affirmed. 


888  Wolfe  v.  Howes.  [New  York, 

All  the  judgeB,  except  Seldbn,  J.,  who  was  not  pieeent,  oon- 

curred. 

Judgment  affirmed. 


MxASUBK  ov  Daxaois  vob  Bbxach  ov  CoTDf astb  iuunrsT  Incum- 
BBANOBS:  See  Willson  v.  WHImm,  57  Am.  Deo.  320,  and  cases  in  note;  Reed  ▼. 
Fierce,  68  Id.  761,  and  note.  Until  actual  payment  of  the  amount  of  the  in- 
cambranoe,  the  covenantee  can  have  only  nominal  damages:  Beadmg  ▼.  Chroff, 
87  K.  Y.  Super.  Ct  92;  but  on  actually  paying  the  amount  of  the  incnmhnnoe^ 
the  covenantee  may  recover  not  to  exceed  the  consideration  paid:  Meeeer  v. 
OettreUJi,  52  Wis.  695.  If,  however,  on  the  breach  of  the  covenant^  the  cov- 
enantor himself  becomes  an  actor  in  ousting  his  grantee  in  breach  of  his 
covenant^  he  puts  himself  without  the  protection  of  this  rule  of  damages,  and 
becomes  Uable  for  the  value  of  the  estate  he  was  instrumental  in  taking  from 
his  grantee:  Mack  v.  Patchin,  29  How.  Tr.  32;  &  0.,  42  V.  T.  173.  The 
above  cases  dte  the  principal  case  to  the  points  mentioned. 

Thb  pbdvoipal  GAflB  IB  oiiXD  in  Peds  v.  Torke,  75  K.  Y.  42i,  to  the  point 
that  tiie  assignee  of  a  ohose  in  aotion  may  enforce  payment  hy  an  Mtion  In  his 
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Fkbsoh  OoNTRAOTDro  TO  Fbndsr  HIS  PxBSOKAL  SiBTJCW  to  be  paid  for 
in  part  during  the  employment,  and  the  remainder  at  the  end  of  the  term, 
if  he  performs  services  valuable  to  the  employer,  but  is  before  the  expira- 
tion of  the  stipulated  period  disabled  by  sickness  from  completing  his 
contract^  is  entitled  to  recover  upon  a  quantum  meruU  for  such  servioei 
as  were  rendered  by  hioL 

Iir  AonoN  on  Qoastum.  Mkruit,  plaintiff  need  not  set  up  in  his  complaint 
the  excuse  for  not  fully  performing  his  contract^  this  being  a  matter  of 
reply  to  a  defense  interposing  the  contract. 

Action  for  work  and  labor  done.  It  appeared  in  defense 
that  the  work  was  done  under  a  special  contract  for  the  per- 
sonal services  of  one  Vache,  for  a  specified  time,  which  con- 
tract had  not  been  fulfilled.  Plaintiff,  Vache's  administrator, 
set  up  in  reply  to  the  defense  interposing  the  contract,  that 
Vache,  by  reason  of  sickness  and  without  fault  on  his  part, 
became  incapable  of  further  performing  his  contract  Judg« 
ment  was  rendered  for  plaintiff.    Defendants  appealed. 

Timothy  Jenkiv^a,  for  the  appellants. 

Francis  KemaUj  for  the  respondent 

By  Court,  Allen,  J.  There  can  be  little  doubt,  I  think,  that 
the  contract  with  Vache  contemplated  his  personal  services. 
This  is  evident,  both  from  the  nature  of  the  business  and  the 
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amount  of  compensation  agreed  to  be  paid  him.  It  is  also 
manifest  from  the  evidence  on  both  sides.  The  business  of 
pot*making  required  skill  and  experience.  It  was  an  art  to  be 
acquired  after  much  study  and  labor,  and  which  Vache  seemed 
to  have  accomplished.  The 'execution  of  the  work  required 
his  constant  and  personal  supervision  and  labor.  No  common 
laborer  could  have  supplied  his  place,  and  hence  the  amount 
of  his  wages  was  largely  increased  beyond  that  of  such  a  hand. 
The  extra  help  mentioned  in  the  contract  had  reference  to  the 
breaking  away  of  the  flattening,  so  called,  and  to  its  repair, 
and  nothing  else.  The  whole  testimony  shows  this,  as  well  as 
that  the  personal  services  of  Vache  were  contracted  for.  The 
referee,  therefore,  well  found  and  the  court  below  well  decided 
that  such  were  the  terms  of  the  contract. 

2.  The  question  is  then  presented  whether  the  executor  of  a 
mechanic,  who  has  contracted  to  work  for  a  definite  period| 
and  who  enters  upon  his  laber  under  the  contract,  and  con- 
tinues in  its  faithful  performance  for  a  portion  of  the  time, 
until  prevented  by  sickness  and  death,  and  without  any  fault 
on  his  part,  from  its  final  completion,  can  recover  for  the  work 
and  services  thus  performed  by  his  testator. 

The  broad  ground  is  taken  on  the  part  of  the  defendants' 
coimsel,  that  no  recovery  can  be  had  imder  such  circumstances; 
that  full  performance  was  a  condition  precedent  to  the  right  of 
recovery,  the  agreement  being  general  and  absolute  in  its 
terms,  and  not  providing  for  the  contingency  of  sickness  or 
death. 

It  has  imdoubtedly  been  long  settled  as  a  general  principle, 
both  in  England  and  in  this  as  well  [as]  in  most  the  other 
states,  that  where  the  contract  is  entire,  nothing  but  the  default 
of  the  defendants  will  excuse  performance.  It  will  be  found, 
however,  on  an  examination  of  the  leading  cases  in  our  own 
courts,  that  the  failure  to  perform  was  owing  to  the  fault  or 
negligence  of  the  party  seeking  to  recover:  McMillan  v.  Van* 
derlipy  12  Johns.  165  [7  Am.  Dec.  299];  Reab  v.  Moor,  19  Id. 
837;  Jennings  v.  Camp,  13  Id.  94;  Id.  390  [7  Am.  Dec.  367]; 
SickeU  V.  Paiiisony  14  Wend.  257  [28  Am.  Dec.  527] ;  Langtry  v. 
ParkSj  8  Cow.  63,  and  various  other  cases.  It  is  believed  that 
not  a  single  case  can  be  foimd  where  the  rule  is  laid  down  with 
such  strictness  and  severity  as  the  defendants'  counsel  asks 
for  in  the  present  case. 

Some  of  the  English  cases  do,  indeed,  rather  intimate  such 
a  doctrine:   Cutter  v.  PowM,  6  T.  R.  320;  Hadley  v.  Clarke,  8 
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Id.  267;  Appleby  v.  Doda,  8  East^  300;  HvOe  v.  Heightman,  2 
Id.  145,  and  some  others.  These  cases  are,  however,  capable 
of  the  same  reasonable  construction  which  the  law  confers 
upon  all  contracts.  That  of  Cutter  v.  Powell^  supra,  is  dis- 
tinguishable in  this,  that  by  {he  peculiar  wording  of  the 
contract  it  was  converted  into  a  wagering  agreement,  by  which 
the  party,  in  consideration  of  an  unusually  high  rate  of  wages, 
undertook  to  insure  his  own  life,  and  to  render  at  all  hazards 
his  personal  services  during  the  voyage,  before  the  completion 
of  which  he  died. 

The  great  principle  upon  which  the  adjudged  cases  in  all  the 
courts  is  based  is  the  question,  as  stated  in  McMillan  v.  Van-^ 
derlip,  12  Johns.  165  [7  Am.  Dec.  299],  What  was  the  real  in- 
tention of  the  parties?  The  law  gives  a  reasonable  oonstmc- 
tion  to  all  contracts.  For  instance,  in  the  present  case,  did 
the  parties  intend  that  the  contract  should  be  binding  upon 
the  plamtiff 's  testator  in  case  of  unavoidable  sickness  or  death, 
or  did  they  intend,  and  is  it  to  be  implied,  that  each  should 
perform,  as  to  the  other,  according  to  the  terms  of  the  contract, 
Deo  voUntet  It  appears  that  a  fair  and  legal  interpretation 
would  answer  this  question  in  the  affirmative,  and  that  such  a 
provision  must  be  imderstood  as  written  in  the  contract  Nor 
is  this  principle  wanting  sanction  either  by  elementary  writers 
or  adjudged  cases.  ''  Where  the  performance  of  a  condition  is 
prevented  by  the  act  of  God,  ....  it  is  excused:"  Cm.  Dig., 
tit.  Condition,  41,  43;  3  Kent's  Com.  471;  2  Id.  509;  Medeiron 
V.  Hill,  8  Bing.  231.  In  Mounsey  v.  Drake,  10  Johns.  27, 29,  the 
court  say:  "  Performance  must  be  shown,  unless  prevented  by 
the  act  of  Grod  or  of  the  law: "  1  Shep.  Touch.  180;  Gilbert  on 
Covenants,  472;  People  v.  Manning,  8  Cow.  297  [18  Am.  Dec. 
451];  People  v.  Bartlett,  3  Hill  (N.  Y ),  570;  Carpenter  v.  Su- 
vens,  12  Wend.  590;  Chit.  Con.  631;  1  Parsons  on  Cent.  524, 
and  note;  Fentonv.  Clark,  11  Vt.  562;  Fuller  v.  Brown,  11  Met 
440. 

There  is  good  reason  for  the  distinction  which  seems  to  ob- 
tain in  all  the  cases,  between  the  case  of  a  willful  or  negligent 
violation  of  a  contract  and  that  where  one  is  prevented  by  the 
act  of  God.  In  the  one  case  the  application  of  the  rule  oper- 
ates as  a  punishment  to  the  person  wantonly  guilty  of  the 
breach,  and  tends  to  preserve  the  contract  inviolable;  while  in 
the  other  its  exception  is  calculated  to  protect  the  rights  of  the 
unfortunate  and  honest  man  who  is  providentially  and  without 
Cault  on  his  part  prevented  from  a  full  performance.    There  it 
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another  reason  for  relaxing  the  rule,  which  is  applicable  to  the 
case  we  are  now  considering.    It  is  well  set  forth  in  Story  on 
Bailments,  sec.  36,  and  notes,  where  that  learned  jurist,  after 
considering  the  great  number  of  cases  on  this  subject  in  the 
various  courts  of  England  and  this  country,  and  well  observ- 
ing that  they  arc  not  at  all  times  in  harmony,  remarks  that 
the  true  rule  may  be  considered  to  be,  "  that  where  the  con- 
tract is  for  personal  services  which  none  but  the  promisor  can 
IJurform,  there  inevitable  accident  or  the  act  of  God  will  excuse 
the  non-performance,  and  enable  the  party  to  recover  upon  a 
quantum  vfteruiL    But  where  the  thing  to  be  done  or  work  to 
be  performed  may  be  done  by  another  person,  then  all  acci- 
dents are  at  the  risk  of  the  promisor."    In  the  present  case  the 
finding  shows,  and  I  have  already  remarked,  justly,  that  the 
contract  was  personal,  and  that  ilie  executor  could  not  have 
employed  a  third  person  to  execute  the  contract  on  the  part  of 
his  testator  Vache. 

But  without  pressing  this  point  further,  it  is  sufficient  to  say 

that  it  was  virtually  decided  against  the  defendants  by  this 

court,  in  the  case  of  Jones  v.  Judd^  4  N.  Y.  411.    It  was  there 

decided  that  when,  by  the  terms  of  the  contract  for  work  and 

labor,  the  full  price  is  not  to  be  paid  until  the  completion  of 

the  work,  and  that  becomes  impossible  by  the  act  of  the  law, 

the  contractor  is  entitled  to  recover  for  the  amount  of  his  labor. 

In  that  case  the  work  was  stopped  by  the  state  officers  in 

obedience  to  an  act  of  the  legislature  suspending  the  work; 

and  the  court  held  that  as  the  contractor  was  without  fault,  he 

was  entitled  to  recover.     The  case  of  Mowasey  v.  Drake,  10 

Johns.  27,  was  referred  to  and  approved  of  as  authority  in 

favor  of  the  position;  and  see  Bebee  v.  Johnson,  19  Wend.  502 

[32  Am.  Dec.  518]. 

The  conclusion,  then,  is  that  where  the  performance  of  work 
and  labor  is  a  condition  precedent  to  entitle  the  party  to  recover, 
a  fulfillment  must  be  shown;  yet  that  where  performance  is 
prevented  or  rendered  impossible  by  the  sickness  or  death  of 
the  party,  a  recovery  may  be  had  for  the  labor  actually  done. 
This  is  not  out  of  harmony  with  principle  or  adjudged  cases, 
and  is  certainly  in  harmony  with  the  rules  of  common  honesty 
and  strict  justice. 

These  views  dispose  of  the  main  questions  in  the  case.  It 
is  necessary  to  notice  one  or  two  of  minor  importance. 

It  is  insisted  that  if  sickness  were  an  excuse  for  the 
ii0Q*perf6rmance  of  the  contract  on  the  part  of  VachOi  such 
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excuse  should  have  been  alleged  in  the  complaint,  and  this 
not  having  been  done,  that  the  plaintiflF  is  not  entitled  ta 
recover.  It  is  true  that  the  plaintiff  might  have  set  up  the 
agreement  and  the  excuse  for  its  non-performance,  and  entitled 
himself  to  recover  upon  such  a  pleading.  But  the  complaint 
proceeds  upon  a  quantum  meruit;  and  upon  showing  the  work 
and  labor  of  Vache,  the  plaintiff  entitled  himself  to  recover. 
The  defendants  set  up  the  special  agreement  as  matter  of 
defense,  and  the  plaintiff's  excuse  was  properly  enough  matter 
of  reply.  The  contract  was  in  fact  discharged  by  the  act  of 
God,  and  lib  chief  consequence  was  to  measure  the  amount  of 
the  plaintiff's  damages,  or  to  regulate  the  compensation  to 
which  the  plaintiff  was  entitled,  though  his  remedy  was  as 
upon  a  quantum  m^eruit.  So  say  some  of  the  cases  already 
cited 

Again,  it  is  said  that  if  the  plaintiff  was  entitled  to  reoover 
anyUiing,  it  could  be  only  ten  dollars  a  month,  and  that  the 
defendants'  set-off  having  been  found  by  the  referee  to  amount 
to  more  than  that,  the  defendants  were  entitled  to  judgment. 
This  objection  is  not  tenable.  The  compensation  was  to  be  at 
the  rate  of  forty  dollars  per  month;  ten  dollars  (a  part)  of 
which  was  to  be  paid  monthly.  This  was  upon  the  supposi- 
tion that  the  contract  was  to  be  performed  for  the  whole  time. 
This,  however,  having  been  rendered  impossible,  the  plaintifT 
was  entitled  to  recover,  if  anything,  the  full  value  of  the  ser- 
vices of  the  testator,  not  exceeding  the  rate  of  oompensatioD 
secured  by  the  terms  of  the  contract. 

It  is  further  urged  that  the  referee  erred  in  not  allowing  de- 
fendants' damages  accruing  to  them  after  Vache  was  sick  and 
before  he  quit.  That  was  a  question  of  fsLct  entirely  for  the 
referee.  He  found  that  the  plaintiff  did  his  work  well  and 
skillfully  down  to  the  time  of  his  sickness;  he  allowed  and 
deducted  the  whole  amount  of  set-off  proved  by  defendants; 
and  he  does  not  find  that  the  defendants  sustained  any  dam- 
ages by  reason  of  any  defect  in  Vache's  work  down  to  the  time 
of  his  quitting  in  December,  1862.  With  these  questions  of 
fact  we  cannot  interfere.  The  court  below  sanctioned  the  find- 
ing. I  think  they  were  folly  warranted  in  so  doing.  At  all 
events,  we  are  not  at  liberty  to  interfere. 

The  judgment  must  be  affirmed. 

Johnson,  C.  J.,  concurred,  observing  that  it  was  material 
that  the  defendants  had  received  actual  benefit  from  the 
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vices  of  the  plaintiff's  testator,  and  that  quite  a  different  ques- 
tion would  be  presented  by  a  case  where  the  services  actually 
rendered  should  prove  valueless;  as  e,  g,j  if  one  should  be  re- 
tained to  compose  an  original  literary  work,  and  having  faith- 
fully employed  himself  in  preparation,  should  die  without 
having  completed  any  work  of  value  to  the  employer. 

CoMSTocK,  J.,  and  other  judges  concurred  in  thia  qualifica* 
tion. 

Judgment  affirmed. 


RbCOVXRT  on  QUAITTUM  MERUIT  DT  CaSI  OF   PBXVXirnON  OF  COMFLSTB 

PxRTOBacAircx  OF  Contract:  See  WinsUad  v.  Beid,  57  Am.  Dee.  671;  Coe  v. 
8mWi,  58  Id.  618;  HUlyard  v.  Orabtree,  62  Id.  474;  Doiter  ▼.  Brown,  71  Id. 
X53,  and  the  cases  cited  in  the  notes  to  these  cases.  The  prindpsl  case  is 
cited  to  the  point  that  where  a  contract  has  not  been  fully  performed,  and 
further  performance  becomes  impossible,  but  there  has  been  a  partial  perform- 
ance beneficial  to  one  party,  the  other  may  recover  on  a  quantum  meruU  :  TaU 
▼.  New  York  L,  I.  Co.,  1  Flip.  337;  Leopold  v.  Saikey,  89  BL  420;  Clarh  r. 
Q'dberi^  32  Barb.  582;  %.  C,  26  N.  Y.  282;  Seymour  ▼.  Cogger,  13  Hun,  32; 
Spalding  ▼.  Boaa,  71  N.  Y.  44;  Green  v.  OUbert,  21  Wis.  400;  Cook  ▼.  MeCabe^ 
53  Id.  255.  Act  of  Qod  is  a  sufficient  excuse  for  non-performance  of  the  bal- 
ance of  a  contract,  so  as  to  authorize  a  recovery  on  a  quantum  meruit:  TaU  v. 
New  York  L,  /.  Co.,  1  Flip.  331;  New  Haven  ds  N,  C.  v.  Quintard,  6  Abb. 
Pr.,  K.  S.,  132;  S.  C,  1  Sweeny,  97;  Worth  v.  Bdmond$,  52  Barb.  43;  Howell 
T.  Knkkerboeker  L.  I.  Co.,  24  How.  Pr.  477;  People  ▼.  Tubbe,  37  N.  Y.  588; 
Price  V.  Hartshorn,  44  Id.  102;  OalvinY.  Prentice,  45  Id.  165;  Cobenv.  New 
York  M.  L,  Ins.  Co,,  50  Id.  622;  and  sickness  or  death  is  regarded  as  an  act 
of  Ood  preventing  performanoe:  Jemmgs  v.  LytmSf  89  Wis.  557. 


Olcott  v.  Tioga  Eaileoad  Company. 

[90  Kxw  ToBK,  na] 
9rATDTB  07  LDOTATioHa  IS  NOT  AvAiLABXJi  AS  Dbtkhss  TO  AoTiOK  against 
foreign  corporation  in  New  York. 

Action  against  a  corporation  formed  and  existing  under  the 
laws  of  Pennsylvania.  As  a  defense  to  the  action,  the  bar  of 
the  statute  of  limitations  was  set  up.  The  remaining  facts 
appear  in  the  opinion- 

NichoUis  Hilly  for  the  appellant. 

John  H.  ReynoldSj  for  the  respondent. 

By  Court,  Denio,  J.  It  cannot  be  doubted  but  that  it  was 
the  general  object  of  the  statute  of  limitations  to  save  the 
remedy  of  the  creditor  in  all  cases  where  he  was  prevented 
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from  i)ro8eciiting  the  debtor  in  our  courts,  in  conBequence  of 
the  absence  of  the  latter  from  the  state:  2  R.  S.  295,  297,  sees. 
18,  27.    That  such  is  its  effect  in  respect  to  natural  persons  is 
conceded.     If  the  debtor,  being  an  individual,  resided  out  of 
the  state  when  it  accrued,  no  period,  however  great,  will  bar 
^he  claim  while  he  continues  so  to  reside.    There  is  no  appar- 
ent reason,  in  the  nature  of  the  case,  for  discriminating  in  this 
.-espect  in  favor  of  a  foreign  corporation;  but  it  is  argued  that 
the  provision  saving  the  rights  of  the  creditor  is  clothed  in 
such  language  that  it  cannot  without  violence  be  applied  to 
any  except  natural  persons.     This  is  not  on  account  of  the  use 
of  the  word  "person"  in  the  twenty-seventh  section,  for  that  will 
embrace  a  corporation,  provided  there  is  nothing  in  the  connec- 
tion in  which  it  is  used  repugnant  to  such  a  construction:  2  R. 
S.  778,  sec.  11.    But  it  is  true  that  returning  to  a  state  or  de- 
parting from  it  are  acts  which  cannot  be  predicated  of  any  but 
natural  persons.    It  must  therefore  be  conceded  that  the  latter 
branch  of  the  section,  which  provides  that  if,  after  a  cause  of 
action  shall  have  accrued,  ''such  person  shall  depart  from  and 
reside  out  of  this  state,"  the  time  of  his  absence  shall  not  be 
reckoned  as  part  of  the  time  limited,  can  have  no  application 
to  a  corporation  existing  under  the  laws  of  this  state;  and 
there  would  be  no  use  in  such  an  application  of  it,  for  our  cor- 
porations can  always  be  sued  in  our  courts.    It  is  not  so  clear, 
however,  that  the  former  part  of  the  section  must  necessarily 
be  limited  to  the  case  of  a  debtor  who  has  the  ability  to  return 
to  the  state.    The  provision  is,  that  if,  at  the  time  the  cause  of 
action  shall  accrue  against  any  person,  he  shall  be  out  of  this 
state,  such  action  may  be  commenced  within  the  term  before 
limited  after  the  return  of  such  person  into  this  state.     But 
suppose  the  person,  being  an  artificial,  corporate  body,  legally 
confined  to  the  territory  of  another  state,  cannot  by  possibility 
return  here,  then  by  a  verbal  construction  of  the  sentence  the 
action  may  be  commenced  at  any  time;  for  the  period  of  lim- 
itation will  never  commence  to  run.    Ordinarily  it  is  not  neces- 
sary, in  order  to  bring  a  subject  within  the  purview  of  a 
statute,  that  every  particular  of  the  statutory  language  should 
apply  to  it,  provided  the  intent  to  embrace  it  is  clear:  Spraker 
v.  Cook,  16  N.  Y.  667. 

The  courts  have  uniformly  applied  to  statutes  of  limitation 
a  liberal  construction,  and  in  many  instances  have  accommo- 
dated the  strict  language  of  the  act  so  as  to  effectuate  the 
general  intention  of  the  legislature.    Thus  the  statute  (4  Anne, 
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G.  16,  sec.  19)  provides,  in  nearly  the  same  language  as  our 
act,  that  if  the  person  against  whom  a  cause  of  action  shall 
accrue  shall  at  the  time  be  beyond  the  seas,  the  action  may  be 
brought  within  the  time  limited  after  his  return.     In  Forbes  v. 
Smithy  30  Eng.  L.  &  £q.  600,  where  the  statute  was  pleaded, 
it  was  held  not  to  be  necessary  to  aver  in  the  replication  that 
the  defendant  had  returned.    The  court  said  that  the  plaintiff 
might  sue  at  any  time  not  greater  than  six  years  after  the 
return  of  the  defendant,  but  should  he  desire  to  sue  before  his 
return,  he  might  take  that  course.    It  was  conceded  that  this 
construction  was  a  departure  from  the  strict  language  of  the 
statute.    In  the  statute  of  James  there  is  a  saving  of  the  rights 
of  parties  in  whose  favor  actions  exist;  and  it  is  declared  that 
they  shall  be  at  hberty  to  bring  their  actions  within  the  time 
of  limitation  '^  after  they  shall  have  returned  from  beyond  the 
seas,"  etc.     Suppose  the  party  never  returns,  but,  long  after 
the  action  accrued,  dies  abroad.    By  the  terms  of  the  statute 
the  action  is  barred,  and  the  party  is  not  brought  within  the 
saving,  for  he  has  never  returned,  and,  being  dead,  he  never 
can  return.    That  precise  question  arose  in  Tovonsend  v.  Deacon^ 
3  Exch.  706,  and  it  was  held  that  the  executors  might  main- 
tain the  action,  though  it  was  admitted  that,  strictly  speaking, 
the  creditor  had  never  returned.    In  Ruggles  v.  Keelery  3  Johns. 
263  [3  Am.  Dec.  482],  the  question  was,  whether  the  statute  of 
limitations  of  this  state  had  run  against  a  demand  contracted 
in  Connecticut  when  both  parties  were  citizens  of  that  state. 
The  statute  was,  that  if  the  debtor,  at  the  time  the  cause  of 
action  accrued,  should  be  out  of  the  state,  the  suit  might  be 
brought  within  the  time  limited  ''after  the  return  of  the  person 
so  absent  into  the  state."    It  was  plausibly  argued  that,  as 
both  parties  resided  out  of  the  state  at  the  time  the  contract 
was  made,  no  return  into  this  state  could  have  been  contem- 
plated, and  that  therefore  the  case  was  not  within  the  proviso. 
The  court  held,  Kent,  C.  J.,  giving  the  opinion,  that  coming 
within  our  jurisdiction  was  within  the  meaning  of  the  proviso, 
though  the  party  had  never  been  here  before;  and  he  referred  to 
cases  to  show  that  this  was  the  construction  which  had  been 
put  upon  the  English  statute.    The  same  point,  in  substance, 
was  determined  in  the  English  court  of  common  pleas,  in  1854, 
under  the  statue  of  James,  which,  as  has  been  mentioned, 
allows  the  plaintiff  to  maintain  an  action,  which  would  other- 
wise be  barred,  if  he  sues  within  the  time  limited  after  having 
^'returned  from  beyond  the  seas." 
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The  plaintiff  was  a  Frenchman,  and  had  never  been  in 
England,  and  the  defendant's  counsel  argued  that  he  could 
not  Hiturn,  not  having  been  in  England  before,  and  that  the 
exception  applied  only  to  persons  who  could  be  said  to  return. 
The  point  was  held  not  to  be  tenable.     Maule,  J.,  said:   ''The 
courts  have  taken  notice  of  the  scope  and  intention  of  the  stat- 
ute of  limitations:"   Lafonde  v.  Ruddock,  24  Eng.  L.  &  Eq. 
239.     The  same  point  had  been  ruled  many  years  before  in 
Sirithorst  v.  Graeme,  3  Wils.  145,  where  the  court  said  that  if 
the  plaintiff,  who  was  a  foreigner,  did  not  come  to  England  in 
fifty  years,  he  still  had  his  right  of  action,  and  if  he  never 
came,  but  died  abroad,  his  executors  or  administrators  would 
have  it  after  his  death.    In  Benjamin  v.  De  Oroot,  1  Denio, 
151,  a  similar  question  arose  under  the  section  of  the  revised 
statutes  now  under  consideration.    The  action  was  against 
an  executor,  and  the  statute  was  pleaded,  to  which  there  was 
a  replication  that  the  testator  resided  in  Great  Britain  when 
the  cause  of  action  accrued,  and  never  returned  to  this  state, 
but  died  there;  that  letters  testamentary  were  taken  out  here 
on  a  certain  day,  and  the  action  brought  within  six  years  after- 
wards.   The  defendant  demurred,  and  it  was  argued  on  his 
behalf  that  the  twenty-seventh  section  of  the  act  related  only 
to  the  case  of  a  defendant  out  of  the  state  when  the  cause  of 
action  accrued  and  returning  into  it,  and  that  it  gave  the 
plaintiff  six  years  after  his  return,  but  had  no  application 
where  he  died  abroad.    But  the  replication  was  held  good,  the 
court  saying  that  though  the  case  was  not  within  the  words  of 
the  section,  it  was  within  its  equity.    This  court,  in  Davis  v. 
Oarr,  6  N.  Y.  124  [55  Am.  Dec.  387],  determined  the  same 
point  in  the  same  way,  on  the  authority  of  the  last-mentioned 
case,  and  of  Douglas  v.  Forrest,  4  Bing.  686. 

There  has  been  a  similar  course  of  decision  in  the  courts  in 
Massachusetts.  The  saving  clause  in  their  statute  was  that 
"if  any  person  or  persons  against  whom  there  is  or  hereaiter 
shall  be  any  cause  of  suit,  etc.,  who,  at  the  time  the  sarme 
accrued,  was  without  the  limits  of  this  commonwealth,  and 
did  not  leave  property  or  estate  therein,"  that  could  be 
attached,  "that  then  and  in  every  such  case  the  person  that 
is  entitled  to  bring  such  suit  or  action  shall  be  at  liberty  to 
commence  the  same  within  the  respective  periods  before  lim- 
ited after  such  persons  return  into  this  government."  In 
Dvright  v.  Clark,  7  Mass.  515,  the  statute  was  pleaded,  and  it 
appeared  by  the  pleadings  that  the  defendant  was  an  inhabi- 
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tant  of  Connecticiit  when  fhe  promiBes  were  made,  and  had 
never  before  that  been  an  inhabitant  of  MassachnaettB,  and 
that  he  did  not  come  to  the  latter  state  nntil  after  the  period 
of  limitation  had  elapsed.  It  was  argued  on  his  behalf  that 
the  exception  did  not  apply,  because  leaving  property  and 
returning  to  the  commonwealth  were  things  which  could  not 
be  predicated  of  one  who  had  never  lived  in  Massachusetts. 
The  court,  however,  said  that  it  was  a  much  more  reasonable 
construction  to  hold  that  the  exception  was  intended  to  be 
general,  and  to  comprehend  all  persons  who  were  without  the 
commonwealth,  and  had  not  attachable  property  within  it. 
The  point  was  again  affirmed  in  Bvlger  y.  Roche^  11  Pick.  89 
[22  Am.  Dec.  859]. 

The  course  of  adjudication  established  by  these  cases  au- 
thorizes us,  I  think,  to  carry  out  the  obvious  intention  of  the 
legislature  in  the  statute  before  us.  We  can  see  no  motive 
which  it  could  have  had  for  discriminating  in  fovor  of  a  for- 
eign corporation,  or  any  indication  of  an  intention  so  to  dis- 
criminate. The  lai^;ui^  of  the  exception  in  the  first  branch 
of  the  twenty-seventh  section  is  not  in  all  respects  congruous 
to  the  case  of  a  corporation;  but  there  is  an  incongruity  nearly 
as  great  in  applying  the  phrase  ^'returning  into  this  state"  to 
a  person  who  had  never  resided  here^  and  quite  as  great  in 
accommodating  it  to  the  case  of  one  who  had  died  abroad,  and 
who  could  not  by  any  possibility  return.  If  the  consequence 
is  that  a  corporation  in  another  state  or  country  cannot  enjoy 
the  advantage  of  our  act  of  limitation,  the  same  is  true  of  a 
natural  person  domiciled  abroad,  and  whose  circumstances 
prevent  his  coming  within  our  jurisdiction.  The  policy  of  our 
law  is  that  no  persons,  natural  or  artificial,  who  are  Ihus  cir- 
cumstanced, can  impute  laches  to  their  creditors  or  those 
claiming  to  have  righto  of  action  against  them  in  not  pursuing 
them  in  the  foreign  jurisdiction  where  they  reside.  It  was 
I  equitable  and  in  accordance  with  the  policy  of  the  law  of  lim- 
f  itation  that  when  the  reason  for  excusing  the  creditor  from  the 
use  of  diligence  should  cease,  by  the  debtor  coming  into  the 
state,  the  obligation  to  use  diligence  should  again  attach.  In 
ingrafting  this  policy  upon  the  statute,  the  legislature  made 
use  of  general  words  which,  though  adequate  to  describe  a 
corporation,  did  not  contain  any  language  referring  specifically 
to  a  debtor  who  could  not,  by  ite  constitution,  j>aBB  from  one 
territorial  jurisdiction  to  another. 
The  case  of  Favlhner  y.  Delaware  &  R.  0.  Co^  1  Denio,  441« 
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was  decided  without  a  reference  to  the  authorities  which  have 
been  referred  to  or  a  fall  consideration  of  the  policy  of  the  act^ 
and  should  not,  I  think,  be  followed. 
The  judgment  of  the  supreme  court  must  be  reversed. 

All  the  judges  concurred. 

Judgment  reversed,  and  a  new  trial  ordered. 


APFLIOATIOir    OF    StATOTB  of   LmiTATIOirS  TO   FOBnOir    OORPCXRATIOirB: 

Bee  Clarke  v.  Bank  qf  Mississippif  52  Am.  Bea  448,  and  extenaive  note  thereto 
citing  many  cases,  among  them  the  principal  case.  In  Tioga  R,  R.  Co.  ▼. 
BlosOmrg  df  C.  R,  R,  Co.,  20  WalL  143, 151;  S.  C,  5  Blatchf.  390;  In  re  Shep- 
pard,  1  Nat.  Bank.  Reg.  IIG;  Malloryv.  Tioga  R.  R.  Co.,  3  Abb.  App.  Dec.  142; 
8.  C,  5  Abb.  Pr.,  N.  S.,  423;  32  How.  Pr.  203;  3  Keyes,  365;  Anompnous, 
32  Barb.  203;  Thompmm  ▼.  Tioga  R.  R.  Co.,  36  Am.  Dec.  80;  Power  v.  J/aiK- 
away,  43  Id.  217;  Mayer  v.  Friedman,  1  Hun,  219;  MeCartney  v.  Bodujickf 
32 N.  Y.  58;  Leev.  SeUeek,  33 Id.  618;  Boardmany.  Lake  Shored: M.  S.  R*p 
Co.,  84  Id.  185;  Sixth  Ave,  R*y  Co.  ▼.  OUbert  EL  R'y  Co.,  41  N.  T.  Soper.  Ct 
511,  the  principal  case  is  cited  to  the  point  that  the  statate  of  Umitatioiia  is 
not  available  as  a  defense  to  an  action  against  a  foreign  corporation. 

Thb  pbingipal  gasi  is  cited  in  Haviland  v.  Chaee,  39  Barb.  285,  and 
Ayere  v.  Lawretnoe^  59  K.  Y.  196,  as  an  example  of  the  manner  in  which  stafc* 
tttes  should  be  oonstnied  so  as  to  effeotoate  the  intention  of  the  l^gisbtora. 


GrOOLD  V.  ChAPIN. 
[20  Nbw  York.  260.] 
Oabboeb  Who  Rboeives  Goods  upon  Undebtakiho  to  Dxlivbb  Tbzm 
TO  Another  Oabbisb  for  farther  transportation  continaes  liable  as  car- 
rier nntil  they  are  receired  by  snch  second  carrier,  or  until  he  in  soms 
way  distinctly  renounces  responsibility;  as,  by  depositing  them  in  ware- 
house. Notifying  the  second  carrier  to  take  the  goods,  which  lie  doet 
not  do,  is  not  a  discharge. 

Appeal  £rom  a  judgment  against  plaintifif  in  an  action  to 
recover  from  carriers  the  value  of  goods  destroyed  while  in 
their  charge.  The  facts  relative  to  the  undertaking  of  the  de- 
fendants and  the  loss  of  the  goods  appear  in  the  opinion.  The 
action  appears  to  have  been  tried  before  a  referee,  who  ren- 
dered a  judgment  in  favor  of  plaintiff,  which  was  reversed  by 
the  full  court:  10  Barb.  612.  Upon  a  second  trial,  also  before 
a  i^feree,  the  defendants  had  judgment,  pursuant  to  the  pre- 
vious  decision;  and  from  this  judgment  the  plaintiffs  now 
appealed. 

Henry  R.  SeldeUy  for  the  appellants. 

JoJm  H.  JReynoldSj  for  the  respondents* 
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By  Conrty  Johnson,  C.  J.  Although  we  cannot  fail  to  see 
(hat  the  destmction  of  the  goods  in  question  was  inevitable, 
and  that  no  blame  can  be  attributed  to  the  defendants  for 
their  loss,  yet  the  question  whether  that  loss  shall  be  borne 
by  them  or  by  the  plaintiffs  must  be  decided  according  to  the 
principles  which  are  applicable  to  the  legal  relation  which 
the  defendants  sustained  to  the  goods  at  the  time  the  fire 
occurred.  The  cause  and  circumstances  of  the  destruction 
were  such  as  a  common  carrier  is  bormd  to  answer  for,  but  not 
such  as  suffice  to  charge  a  bailee  for  custody  merely.  The  im- 
portant inquiry  therefore  is,  whether  the  goods,  at  their  destruc- 
tion, were  in  the  custody  of  the  defendants  as  carriers. 

The  goods  were  delivered  to  the  defendants  in  New  York, 
to  be  carried  to  Albany,  and  there  delivered  to  another  carrier, 
to  be  transported  to  Brockport,  New  York.  All  this  appears 
from  the  receipt  given  on  the  shipment  of  the  goods,  which 
discloses  plainly  these  facts,  and  shows  that  the  parties  to 
whom  delivery  was  to  be  made  at  Albany  were  to  receive  the 
goods,  not  as  owners,  nor  as  general  consignees  of  the  owners, 
but  as  carriers.  In  Van  Santvoord  v.  St.  John,  6  Hill,  157,  it 
was  held  that  the  first  carrier's  obligation  was  discharged 
when  he  had  safely  delivered  the  goods  to  the  next  carrier; 
but  that  case  did  not  present  any  question  as  to  what  would 
amount  to  such  a  delivery.  The  same  remark  is  applicable  to 
Aekley  v.  Kellogg,  8  Cow.  223.  In  both  cases  the  second  car- 
rier had  actually  received  the  goods,  and  was  chargeable  as 
carrier  for  their  safety.  It  is  formd  by  the  referee  in  this  case 
— ^and  as  we  have  not  the  evidence  we  must  certainly  assume 
the  finding  to  be  well  warranted — that  the  Atlantic  line  did 
not  receive  the  goods  from  the  defendants  within  a  reasonable 
time  after  notice  was  given  of  their  arrival,  and  a  request  that 
they  should  be  taken  away.  Assuming  that  such  notice,  if 
given  to  the  owner  at  the  end  of  the  transit,  and  the  unreason- 
able delay  in  taking  the  goods,  would  have  put  an  end  to  the 
liability  of  the  defendants  as  carriers;  yet,  as  I  think,  the  cases 
and  the  nature  of  the  transaction  itself  point  to  a  distinction 
between  that  case  and  the  case  of  consignee  or  second  carrier. 
If  an  undue  refusal  to  receive  by  the  owner  at  the  end  of  the 
transit  would  justify  the  carrier  in  renouncing  all  further  care 
over  the  goods,  it  clearly  would  not  in  the  case  of  consignee  or 
subsequent  carrier,  where  these  relations  were  known  to  the 
first  carrier.  In  Ostrander  v.  Brovm,  15  Johns.  48  [8  Am.  Dec. 
211],  Mr.  Justice  Piatt,  giving  the  opinion  of  the  court,  says: 
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''  Suppose  fhe  consignees  had  been  dead  or  absent,  or  had  re- 
fused  to  receive  the  goods  in  store,  what  would  have  been,  the 
carrier's  duty?    Certainly  he  would  have  no  right  to  leave  them 
on  the  wharf  or  in  the  street  without  protection.  He  would  not 
be  justified  in  abandoning  the  goods.    He  had  notice  that  S. 
and  B.  were  the  owners,  and  if  M.  and  0.  would  not  take  charge 
of  the  goods  as  consignees,  he  ought  to  have  secured  them  on 
board  his  vessel  or  in  some  other  place  of  safety."    This  was 
said  in  a  case  where  the  goods  were  left  unprotected  on  a  wharf, 
and  the  duty  of  protection  was  the  only  point  to  be  made  out. 
In  Fisk  V.  Newtorty  1  Denio,  45  [43  Am.  Dec.  649],  the  goods 
had  been  stored,  the  consignee  not  being  found  after   due 
search,  and  the  storekeeper  having  failed  and  the  goods  being 
missing,  the  question  was  whether  such  storing  was  a  defense 
to  the  carrier;  and  it  was  held  that  he  was  not  liable.    Now, 
the  goods  in  this  case  were  transferred  from  the  boat  to  the 
float  to  enable  the  defendants  to  complete  their  contract  by 
making  delivery.    The  fioat  was  not  a  storehouse  in  the  proper 
sense  of  that  word.     It  was  a  part  of  the  machinery  to  facili- 
tate the  business  of  carriage,  which  the  defendants  adopted 
for  their  own  convenience  in  performing  their  contracts  to  carry 
and  deliver.     When  the  goods  were  unladen  from  the  boat  on 
which  they  were  brought  up  the  river  and  placed  upon  the 
Hoat,  it  was  a  step  in  performance  of  the  contract  to  deliver, 
but  not  a  delivery.    The  performance  was  not  by  that  act  com- 
plete.    It  was  a  mode  of  delivery  which  undoubtedly  promoted 
the  convenience  of  both  sets  of  carriers,  but  it  did  not  alter  the 
responsibility  of  the  first  carrier,  who  had  not  yet  made  deliv- 
ery.    There  was  no  refusal  to  receive  on  the  part  of  the  second 
carrier,  but  there  was  unreasonable  delay.     The  defendants, 
however,  did  not  find  this  delay  so  unreasonable  as  to  feel  com- 
pelled to  make  any  new  disposition  of  the  goods.    They  did 
not  remove  them  from  the  exposure  of  a  floating  vessel,  from 
difierent  parts  of  which  goods  were  being  delivered  to  different 
lines,  and  place  them  in  store.    They  indulged  the  other  car- 
riers in  the  delay,  as  from  the  course  of  business  was  natural 
and  suitable;  and  until  3ome  act  was  done  on  their  part  indi- 
cating a  clear  purpose  to  make  an  end  of  their  relation  of  car- 
riers as  to  these  goods,  I  think  their  responsibility  as  such 
continued.    No  owner  can  be  supposed  to  have  an  agent  to 
superintend  each  transshipment  of  his  goods  in  the  course  of  a 
long  line  of  transportation;  and  if  the  responsibility  of  each 
carrier  is  not  continued  until  delivery  in  fact  to  the  next  car- 
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rier — or  at  least  until  the  first  carrier,  hj  some  act  clearly  indi- 
cating his  purpose,  terminates  his  relation  as  carrier — we  shall 
greatly  diminish  the  security  and  convenience  of  those  whose 
property  is  necessarily  abandoned  to  others  with  no  safeguards 
save  those  which  the  rules  of  law  afford.  The  stringency  of 
the  rules  belonging  to  this  species  of  bailment  had  its  origin 
in  public  policy,  which  long  experience  has  approved  as  wise 
and  salutary.  Any  other  rule  in  respect  to  the  duty  of  carriers 
at  such  points  of  transshipment,  when  unmodified  by  custom, 
than  that  above  contained,  would  give  rise  and  afford  protec- 
tion to  the  same  class  of  mischiefe  against  which  public  policy 
has  protected  the  community  by  the  strict  responsibility  im- 
posed upon  carriers  in  other  cases. 

S.  B.  Stbono,  J.   The  defendants  did  not  change  their  respon- 
sibility as  common  carriers,  and  adopt  that  of  warehousemen, 
by  removing  the  goods  from  their  barge  to  their  float,  on  their 
arrival  at  Albany.    The  change  was  their  own  act,  without 
consultation  with  or  notice  to  the  plaintiffs  or  their  agent; 
the  goods  were  still  subject  to  their  control,  and  there  had 
been  no  actual  delivery.    The  float  was  in  effect  a  substi- 
tuted means  of  conveyance  furnished  by  the  defendants.    By 
placing  the  goods  on  that,  the  transit  from  the  plaintiffs  to 
their  agent  was  not  terminated.    It  was  so  decided  by  this 
court  in  the  case  of  Miller  v.  Steam  Navigation  Company j  10 
N.  Y.  431.    In  that  case,  as  in  this,  there  had  been  a  removal 
of  the  goods  from  a  barge  to  a  float,  and  Judge  Jewett  said: 
''  There  was  nothing  to  show  an  intention  to  store  the  goods,  or 
anything  to  justify  the  defendant  to  do  that,  if  such  had  been 
the  intention.    The  facts  and  circumstances  show  conclusively 
that  the  defendant,  instead  of  being  engaged  in  storing  the 
goods,  was  placing  them  in  a  situation  to  deliver  them  accord- 
ing to  its  contract.    The  goods  had  not  been  placed  entirely 
in  a  condition  to  deliver  them  when  the  accident  happened. 
The  defendant  was  at  no  time  discharged  of  the  responsibility 
which  it  had  assumed  as  a  common  carrier." 

There  is  undoubtedly  an  important  difference  between  that 
case  and  the  one  which  I  am  now  considering.  In  that,  there 
had  been  no  delay  by  the  agent  of  the  intended  receiving  line 
in  famishing  the  requisite  means  for  the  delivery  of  the 
goods;  in  this  case,  there  were  repeated  delays.  Notices  that 
the  goods  were  ready  for  delivery  and  calling  for  their  re- 
ception had  been  given  to  the  agent  of  the  Atlantic  line  on 
three  successive  days.    No  canal-boat  was  sent  to  the  float 
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to  receive  the  goods  on  either  day;  but  on  the  third  day  the 
agent,  on  being  served  with  the  notice,  "  replied  that  he  wad 
then  taking  some  goods  from  the  Eckford  line  of  tow-boats 
on  the  river,  and  that  as  soon  as  he  got  them  on  he  would 
have  them  shove  up  to  the  float  and  take  on  what  goods  they 
had  for  his  line."  The  goods  were  retained  on  the  float  until 
they  were  consumed  by  a  fire  on  the  afternoon  of  the  same 
day.  The  referee  finds  that  the  Atlantic  line  did  not  receive 
(he  doubtless  meant  furnish  the  means  to  receive)  the  goods 
within  a  reasonable  time  after  notice  from  the  defendants  of 
the  arrival  of  the  goods,  and  after  the  defendants  had  requested 
the  agent  of  that  line  to  take  them  away. 

The  question  is,  whether  by  reason  of  this  delay  tKe  defend- 
ants were  relieved  from  their  responsibility  as  common  carriers 
at  the  time  of  the  fire.  Of  course  there  had  been  no  delivery. 
The  goods  were  still  in  possession  of  the  defendants,  and 
subject  to  their  control.  If  they  had  the  power  to  change  the 
character  of  their  possession,  when  was  it  changed  ?  Not  surely 
at  the  moment  of  serying  the  notice.  A  reasonable  time  for 
taking  possession  of  the  goods  by  the  Atlantic  line  must  un- 
doubtedly have  first  elapsed.  If  there  had  been  no  delay,  there 
could  have  been  no  hiatus  between  the  responsibilities  of  the 
two.  When  the  responsibility  of  the  defendants  had  termi- 
nated, that  of  the  Atlantic  line  would  have  commenced.  When 
goods  are  forwarded  by  connecting  lines,  the  owners  have  a 
right  to  consider  them  under  the  safeguard  of  a  constant  re- 
sponsibility imtil  they  reach  their  place  of  destination.  If  a 
more  lax  rule  should  be  established,  it  would  greatly  prejudice 
the  interests  of  the  freighters  on  these  extensive  lines.  To  be 
sure,  where  there  is  no  partnership  between  the  proprietors  of 
the  several  lines,  they  should  not  be  held  responsible  for  the  con- 
duct of  each  other,  nor  can  they  be.  In  this  case,  the  delay  of 
the  Atlantic  line  in  receiving  the  goods  did  not  impose  upon  the 
defendants  the  necessity  of  retaining  possession  of  them  beyond 
a  reasonable  time  for  their  reception  after  service  of  the  notice. 
They  might  have  unquestionably  deposited  the  goods  hi  aware- 
house,  and  thus  have  relieved  themselves  from  further  respon- 
sibility; or  they  might,  as  they  did,  elect  to  retain  them  in  their 
own  possession.  As  they  chose  to  retain  them,  it  must  have  been 
in  their  original  character  as  common  carriers.  If  they  had  in- 
tended to  make  a  change,  common  fairness  required  that  they 
should  have  given  notice  to  the  Atlantic  line  to  that  effect 
Bven  that  would  have  been  insufficient,  as  the  agent  of  thai 
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line  had  no  authority  to  relieve  the  defendants  excej^t  by 
receiving  the  goods  in  behalf  of  his  principals.  No  great  wrong 
can  be  done  to  common  carriers  in  ordinary  cases  by  holding 
them  to  their  responsibilities  as  such  until  they  part  with  the 
Ix)S8ession  and  control  of  the  goods,  either  by  delivering  them 
to  the  consignees  or  depositing  them  in  a  warehouse,  whore,  as 
in  this  case,  one  is  accessible.  It  may  subject  them  to  some 
inconvenience,  but  it  is  better  to  do  that  than  to  expose  the 
owners  of  goods,  who  are  not  usually  present  so  as  to  protect 
their  own  interests,  to  losses  by  reason  of  the  miscon(Iuct  or 
omissions  of  the  managers  of  the  different  lines  at  their  places 
of  connection.  In  this  case,  the  defendants  retained  the  goods 
on  their  float  probably  from  an  expectation  that  they  would 
soon  be  taken  by  the  Atlantic  line,  and  possibly  to  save  them- 
selves the  trouble  of  depositing  them  in  a  warehouse.  In  doing 
so,  they  consulted  no  one,  but  acted  at  their  own  option,  and, 
as  I  conceive,  at  their  own  risk. 

It  is  not  intended  to  decide  that  common  carriers  can  in  no 
case  change  their  peculiar  responsibilities  while  they  retain 
possession  of  the  goods  confided  to  them.  They  may  not  be 
able  with  due  diligence  to  find  any  one  to  receive  the  goods  in 
behalf  of  the  owner,  and  there  may  not  be  any  safe  place  of 
deposit  within  their  reach,  and  in  such  case  their  duties  as  car- 
riers would  end,  and  they  would  then  become  mere  ordinary 
bailees.  They  may  also  deposit  the  goods  in  their  own  ware- 
house, and  thus  absolve  themselves  from  any  further  responsi- 
bility as  common  carriers.  That,  however,  can  only  be  where 
there  has  been  a  failure  by  the  owner  or  his  agent  lo  receive 
them. 

There  may  be  exceptions  to  the  general  rule  as  to  the  deliv- 
ery of  goods  where  they  are  conveyed  by  a  railroad  company, 
directed  to  some  station  short  of  the  termination  of  the  route, 
or  where  they  are  transported  by  a  steamer  to  be  left  at  some 
wharf  intermediate  the  termini  of  the  voyage,  and  where  by 
their  known  course  of  business  the  carriers  can  neither  give 
notice  to  nor  seek  out  the  owners  or  consignees,  and  where  no 
time  can  be  spared  to  deposit  the  freighted  goods  in  a  ware- 
house. In  such  cases,  a  delivery  at  the  usual  place  at  the  sta- 
tion or  on  the  dock,  with  notice  if  the  person  to  receive  them 
is  present,  or  without  notice  if  no  one  is  present  to  receive  any 
for  or  on  behalf  of  the  owner  or  consignee,  would  probably  be 
sufficient.  In  the  present  case,  however,  there  is  nothing  call- 
ing for  an  exception. 
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The  judgment  of  the  court  below  ehould  be  leyened,  and 
there  should  be  a  new  trial. 

CoMSTocK,  J.,  disBented. 
Selden,  J,y  expressed  no  opinion. 
Judgment  reversed,  and  new  trial  ordered. 


€k>MXON  CABBnEB,  LuBOiiTT  wmof  Goods  hats  RsAirmtp  Dmiduzbov, 
■nd  what  delivery  wiU  diacharge  earner:  See  Porter  r,  Ckkoffo  ete.i2.J2.  Ox, 
71  Am.  Bee.  286,  and  note  290,  citing  other  cases.  Where  goods  are  received 
to  be  delivered  to  another  carrier  for  farther  transportation,  the  carrier's  lia- 
bility continues  nntil  the  goods  are  taken  by  the  second  carrier,  or  untQ  the 
former  in  some  way  distinctly  renoonces  his  liability,  as  by  deposit  in  a  ware- 
house; and  mere  notice  to  and  refosal  by  the  second  carrier  to  take  the  goods 
will  not  discharge  the  carrier:  IlfmoU  Cent.  R,  B.  Co.  v.  MUchO^  68  SL  476; 
Northrop  V.  Syraaue  etc  R.  R,  Co.,  5  Abb.  App.  Dec.  389;  S.  0.,  5  Abb.  Ft., 
K.  a,  428;  Eljf  V.  New  Haven  8.  Co.,  6  Id.  78;  8.  C,  63  Barb.  216;  leaner 
T.  Buffalo  df  8.  L.R.R.  Co.,  46  Id.  108;  a  0.,  44  N.  Y.  607;  Oooky.JBrieR'p 
Co.,  68  Barb.  823;  Raweon  v.  Hoiland,  6  Daly,  168;  a  0.,  69  N.  Y.  616; 
Rogersv.  Wheeler,  eLana.  429;  Haihomr.  Ely,7BlX.Y.  81;  Johneonr.Neie 
TorhCenbraiR.  R.  Co.,  83  Id.  612;  McDonald  v.  WeetemR.  R.  Co.,  84  Id.  602; 
Leonard  v.  Nem  York  etc.  TeL  Co.,  41  Id.  669;  Weed  v.  Barney^  45  Id.  847; 
Mille  Y.  Midugam  Central  R.  R.  Co.,  Id.  ea6}  Rooper  v.  Chicago  S  N  W.  R'p 
Co.,  27  Wia.  92;  Woodr.  MUwauhee ib 8t.  P.  R'yCo.,  Id.  662;  Conbe^r.MU- 
waubee  dj  8U  Paul  R*y  Co.,  31  Id.  634»  all  citing  the  principal  case  to  this 
point.  The  same  role  does  not  apply  to  the  discharge  of  the  mastar  of  a  ves- 
sel as  a  carrier,  and  delivery  on  the  wharf  or  usoal  plaoe  may  be  aUfficiBnt: 
Bark  Tangier,  8  Ware,  116,  118;  8alfn4m  FaOe  Ufg.  Ox  v.  Tat^fist.  1  WSL 
401f  both  citing  the  prino^al 
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TO  Hue  adverse  to  the  credit  of  the  parties  reeponsible  for  the  payment 
of  it,  irrespective  of  his  opinion  upon  them;  and  his  failnre  to  do  so  is  a 
frand  in  law,  which,  if  sach  parties  are^  in  fiust^  insolvent^  constttates  a 
good  defense  to  an  action  by  the  person  in  whose  behalf  the  paper  was 
sold,  against  the  bnyer,  for  the  price. 

Appeal  from  a  judgment  of  the  Buffalo  eupeiior  court  in 
favor  of  defendants,  sued  as  makers  of  a  note.  The  defense 
was  fraud.  It  appeared  that  the  plaintiff  intrusted  a  check  to 
a  broker  to  be  sold,  and  the  broker  negotiated  a  sale  of  it  to 
the  defendants,  who  gave  the  note  in  suit  for  the  price.  The 
drawers  of  the  check  had  previously  been  in  good  credit;  but 
on  the  day  when  the  sale  was  made  other  checks  of  theirs  were 
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dishonored,  of  which  the  broker  was  informed;  but  his  inform- 
ant added,  that  he  considered  the  drawers  perfectly  good  not- 
withstanding. Tmsting  to  this  assurance,  the  broker  made 
the  sale,  and  took  the  note  in  suit,  without  mentioning  to  the 
buyers  what  he  had  heard.  This  concealment  constituted  the 
fraud  of  which  the  buyers  complained.  The  check  was  di^ 
honored,  and  the  buyers  offered  to  return  it  The  judge  who 
tried  the  cause  ins^cted  the  jtuy  that  it  was  the  broker's 
duty  to  communicate  to  the  intending  buyers  the  facts  which 
he  had  heard,  without  regard  to  what  he  tiiought;  and  that  if 
he  did  not  do  so,  and  the  parties  to  the  check  were  then  insol- 
vent, the  plaintiff  could  not  recover.  The  fall  court,  in  an 
opinion  not  reported,  sustained  this  charge,  as  being  accordant 
with  what  the  court  had  decided  on  a  former  hearing  of  the 
cause,  and  the  plaintiff  appealed. 

Amasa  J*.  Parker ^  for  the  appellants. 

L,  K.  Haddoekj  for  the  respondents. 

By  Court,  Denio,  J.  I  think  there  was  no  error  in  the 
charge  to  the  jury  in  the  superior  court.  The  law  unquestion- 
ably is,  as  it  was  assumed  on  the  argument,  that  notice  to 
the  plaintiffs'  agent,  Cutting,  while  he  was  actually  engaged 
in  attempting  to  Bell  the  check,  of  the  failure  of  the  drawers, 
was  equivalent,  so  far  as  the  present  action  is  concerned,  to 
notice  to  the  plaintiffs  themselves. 

What  Chard  informed  him  was  not  precisely  that  Famham 
A  Co.  had  failed,  but  that  their  check  on  the  bank  at  which 
they  kept  their  account  was  that  day  protested  for  non-pay- 
ment. This,  prima  faeie^  was  notice  that  they  had  suspended 
payment;  for  when  a  business  man  in  a  commercial  town  fails 
to  meet  his  paper,  payable  at  a  bank,  and  especially  his  checks 
upon  the  bank  at  which  he  keeps  his  account,  the  natural  in- 
ference which  every  one  draws  is,  that  he  is  no  longer  able  to 
pay  his  debts.  Such  a  circumstance  may  occur  from  over- 
sight or  accident,  but  those  are  exceptional  cases.  The  fail- 
le to  meet  the  paper  is  itself  a  suspension  of  payment,  and 
notice  of  such  a  fact,  unaccompanied  with  any  explanation 
which  would  give  it  a  different  character,  is  notice  of  the  com- 
mercial failure  of  the  party.  That  it  was  so  understood  by 
Cutting  and  Chard  is  evident  from  the  fact  that  they  specu- 
lated upon  the  question  whether  the  members  of  the  firm 
drawing  the  check  would  ultimately  be  able  to  pay.  Upon 
^t  question,  Chard,  as  a  creditor  is  apt  to  do,  took  the  most 
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favorable  view.  It  is  apparent  that  neither  of  them  expected 
the  check  to  be  paid  on  presentation  when  it  should  mature, 
five  days  afterwards.  The  superior  court  considered  that  the 
confidence  which  Chard  expressed  in  the  ultimate  solvency  of 
the  members  of  the  firm  did  not  relieve  Cutting  from  the  duty 
of  communicating  to  the  defendants  the  fact  that  its  check 
had  not  been  met.  I  am  of  the  same  opinion.  Up  to  that 
time  the  drawers  were  in  good  credit,  and  their  paper  of  this 
kind,  we  are  to  presume,  was  promptly  met.  Thereafter  the 
holders  of  such  paper  were  to  be  put  upon  their  legal  diligence 
in  the  courts,  with  a  fair  expectation,  perhaps,  that  they  might 
ultimately  be  able  to  obtain  payment.  The  diflference  between 
a  bank  check  having  five  days  to  run,  and  which  is  then  to  be 
paid,  and  a  suspended  debt  against  parties  who  have  failed,  is 
sufficiently  obvious.  The  defendants  purchased  this  check  as 
one  of  the  former  class,  while  the  plaintiffs'  agent  well  knew 
that  it  belonged  to  the  latter,  and  withheld  that  knowledge 
from  the  defendants. 

The  plaintifis'  conduct  is  less  censurable,  morally,  than  it 
would  be  had  it  been  proved  that  they  personally  knew  of  the 
failure  of  the  drawers;  but  in  point  of  law  the  case  is  the  same 
as  though,  after  hearing  that  Famham  &  Co.  had  failed,  they 
took  the  paper  which  they  held  against  them  into  the  street, 
and  sold  it  to  parties  who  had  not  heard  of  that  event.  Such 
an  act  could  not  be  justified  at  law  any  more  than  in  the  forum 
of  conscience.  The  judge  was  therefore  perfectly  correct  in  in- 
structing the  jury  that  it  was  the  duty  of  Cutting  to  communi- 
cate to  the  defendants  what  he  had  heard  Chard  say  as  to  the 
protest  of  the  other  check.  He  was  also  correct  in  advising 
them  that  the  consequence  of  omitting  to  do  so  was  that  the 
plaintiffs  could  not  recover  on  the  note.  Where  a  party  nego- 
tiates commercial  paper,  payable  to  bearer,  or  under  the  blank 
indorsement  of  another  person,  he  cannot  be  sued  on  the  paper 
because  he  is  not  a  party  to  it;  but  he  nevertheless  warrants 
that  he  has  no  knowledge  of  any  facts  which  prove  the  paper 
to  be  worthless,  on  account  of  the  failure  of  the  makers,  or  by 
its  being  already  paid,  or  otherwise  to  have  become  void  or 
defanct;  for,  says  Judge  Story,  any  concealment  of  this  nature 
would  be  a  manifest  fraud:  Story  on  Promissory  Notes,  sec. 
118. 

The  plaintiffs'  counsel  argued  that,  according  to  the  case  of 
Nichols  V.  Pinner,  18  N.  Y.  295,  the  plaintiffs  and  their  agents 
were  warranted  in  maintaining  silence  as  to  the  failure  of  Farn« 
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ham  &  Co.,  though  they  knew  it,  and  the  defendants  did  not 
But  the  cases  are  essentially  difiTerent.     There  we  decided  that 
where  a  merchaut,  knowing  himself  to  be  insolvent,  purchases 
goods  without  disclosing  the  fact,  there  being  no  inquiry  made, 
he  is  not  necessarily  guilty  of  fraud,  as  he  may  honestly  believe 
that  he  can  go  on  and  retrieve  his  affairs.     Where  so  much  of 
the  trade  of  the  country  is  conducted  without  invested  capital, 
or  on  borrowed  capital,  it  must  often  happen  that  a  merchant 
who  is  ultimately  successful  has  known  periods  of  commercial 
disaster  when  his  property  would  not  pay  his  debts.     It  would 
be  too  strict  to  hold  that  under  such  circumstances  he  must  in 
all  cases  go  into  liquidation,  or  expose  himself  to  probable  bank- 
ruptcy by  disclosing  his  condition.     But  the  case  does  not 
countenance  the  position  that  a  dealer  who  has  been  of  known 
standing,  but  who  has  suddenly  failed  in  business,  can  go  to 
those  who  were  acquainted  with  his  former  character,  but  who 
have  not  heard  of  his  failure,  and  innocently  purchase  their 
property  on  credit.     Judge  Selden,  in  his  opinion,  puts  that 
case  as  one  not  covered  by  the  judgment. 

The  judge  was  also  right  in  stating  to  the  jury  that  the  non- 
payment of  the  check,  spoken  of  by  Chard,  was  evidence  upon 
the  question  of  the  insolvency  of  the  drawers.  I  have  already 
stated  what  I  consider  the  necessary  inference  from  such  a  cir- 
cumstance among  business  men.  The  judgment  must  be 
affirmed. 

Johnson,  C.  J.,  and  Comstock,  Gray,  and  Groveb,  JJ.,  con- 
curred.' 

Judgment  affirmed. 


Seller  ov  Keootiablb  Paper  Guarastbes  its  GEinriNENESs,  but  not 
the  solvency  of  the  parties:  Baxter  v.  Duren,  50  Am.  Dec.  602,  and  note  (>0u; 
LT/ons  V.  Miller,  52  Id.  129;  but  if  the  vendor,  having  informatiou  tliat  tlio 
maker's  check  upon  the  bank  in  which  he  keeps  his  account  has  been  i)ro- 
tested,  fails  to  disclose  such  fact,  this  constitutes  a  fraudulent  suppression  of 
facts  which  wiU  avoid  the  sale  and  be  a  gootl  defense  for  an  action  for  tlie 
price,  if  the  party  is  in  fact  insolvent:  Byrd  v.  Hall,  1  Abb.  Ct.  App.  Dec. 
287;  S.  C,  2  Keyes,  646;  Booth  v.  Powers,  50  N.  Y.  31,  citing  the  principal 
case.  But  known  insolvency  not  disclosed  by  a  purchaser  of  goods,  where  no 
inquiry  is  made  of  him  concerning  his  solvency,  is  not  of  itself  sutlicieut  to 
avoid  a  sale  for  fraud,  if  be  makes  no  misrepreseuiations,  and  resorts  to  no 
acts  or  contrivances  amounting  to  fraud  or  misleading  the  vendor:  St'divdl  v. 
Swarthout,  81  Id.  109,  distinguishing  the  principal  case  from  a  case  of  this 
kind;  i^  however,  a  business  man  of  good  standing  suddenly  goes  into  insol- 
▼«noy  JQst  after  having  porohased  a  lot  of  good%  and  fails  to  disclose  his 
iDsolTa&oyt  this  emj  hs  nioh  evidenoe  of  fraud  tm  will  avoid  the  sale:  Johiuom 
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▼.  Morrelt,  2  Abb.  App.  Dec.  477;  Van  KXeeek  y.  LeBoy,  37  Biwb.  552;  Viele 
y,  Oo8S,  49  Id.  88;  Pike  v,  WieUng,  Id.  317;  Kmg  r.  PhUHpa,  8  Bosw.  607^ 
Stewart  y.  Strcuburger,  51  How.  Br.  400;  8.  0.,  7  Hnn,  338;  Voorheee  ▼• 
OlmtUad,  3  Id.  755;  8.  C,  6  Thomp.  ft  a  182;  Sck^feldt  v.  SdmMar^  21  Id. 
464,  all  citing  the  principal 


Dbapeb  V.  Snow. 

[70  Nbw  Yobk,  SSL] 
GVABASTT  Whios  DOES  KOT  Embodt  ITS  CoNSiDXRATioir  (a*  required  bj 
the  New  York  statute  of  franda,  2  B.  S.  135,  aeo.  2)  cannot  be  saatained 
by  reference  to  the  contract  guaranteed,  cYen  though  aach  oontract  be 
written  on. the  same  paper,  and  executed  at  the  same  time  witii  it,  vnleaa 
it  expreaaly,  or  by  clear  implication,  refera  to  sach  contract  aa  founded  <m 
the  same  consideration. 

Appeal  from  a  judgment  of  the  New  York  superior  court  in 
fSftvor  of  defendant  sued  on  a  guaranty.  It  appeared  that  one 
Hazewell  having  signed  a  contract  to  buy  stocks  from  plaintiff, 
the  defendant  at  the  same  time  indorsed  on  it  the  words,  "I 
guarantee  the  within  contract,"  signing  his  name;  and  that 
plaintiff  thereupon  delivered  the  stocks;  but  that  Hazewell 
never  paid  for  them.  To  the  complaint  on  this  guaranty  de- 
fendant demurred,  on  the  ground  that  the  guaranty  did  not 
express  the  consideration;  and  his  demurrer  was  sustained:  8 
Duer,  662.    Plaintiff  appealed. 

WUliam  H.  Scotty  for  the  appellant. 

Henry  B.  CowhSj  for  the  respondent. 

By  Court,  Seldbn,  J.  Although  the  complaint  in  thia  case 
avers  that  the  guaranty  was  executed  at  the  same  time  with 
the  principal  contract,  yet  if  it  appear  from  the  complaint  it- 
self that  the  averment  is  one  which  could  not  by  possibility  be 
supported  upon  a  trial,  the  plaintiff  cannot  avail  himself  of  it 
upon  demurrer.  The  contract  and  guaranty  are  both  set  forth. 
If  from  these  it  appears,  either  expressly  or  by  inference,  that 
they  were  executed  at  the  same  time,  or  if  the  plaintiff  could 
be  permitted  upon  a  trial  to  prove  their  simultaneous  execution 
by  parol,  the  averment  is  available  to  the  plaintiff;  otherwise 
not.  It  becomes  necessary,  therefore,  to  consider  these  ques- 
tions. 

The  guaranty  is  written  at  the  foot  of  the  contract,  upon  the 
same  paper;  the  principal  contract  being  dated,  but  the  guar- 
anty without  any  separate  date.    Under  these  circumstanceSy 
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a  presumption  may  arise,  in  the  absence  of  all  proof  to  the  con- 
trary,  that  the  contract  and  guaranty  were  both  executed  at  the 
same  time,  especially  where,  as  in  this  case,  the  consideration 
of  the  principal  contract  is  executory;  but  I  will  not  dwell 
upon  this  point,  as  I  entertain  no  doubt  that  it  would  be  en- 
tirely competent  for  the  plaintiff  upon  a  trial  to  proye  by  parol 
that  the  papers  were  simultaneously  executed.  Whenever  the 
time  of  the  execution  of  any  writing,  even  of  the  most  sol- 
enm  kind,  becomes  material,  it  may  be  proved  by  parol;  not 
merely  to  supply  an  omission,  where  the  paper  itself  is  without 
date,  but  in  opposition  to  the  date  where  it  contains  one.  The 
time  when  a  contract  is  executed  is  no  more  a  part  of  the  con- 
tract than  the  place  where  it  is  executed.  Both  belong  to  that 
class  of  attending  and  surrounding  circumstances  which  may 
always  be  resorted  to  for  assistance  in  explaining  and  apply- 
ing the  terms  of  the  contract. 

This  rule  applies  to  contracts  required  by  the  statute  of  frauds 
to  be  in  writing,  no  less  than  to  all  otiier  contracts.  That 
statute  abrogates  none  of  the  rules  of  the  common  law,  except 
such  as  are  necessarily  in  conflict  with  it.  Judge  Gowen, 
speaking  on  this  subject,  in  Douglass  v.  Howland^  24  Wend.  35, 
says:  ^'  Some  of  the  most  difficult  cases  on  the  rule  respecting 
the  ambiguitas  latens  of  written  contracts,  have  arisen  on  these 
guaranties.  You  are  to  see  what  they  mean  in  such  cases,  by 
looking  to  collateral  facts  or  surrounding  circumstances.  You 
do  this  in  order  to  sustain  the  most  solemn  contracts,  such  as 
deeds  or  wills.'' 

Many  other  authorities  might  be  cited  to  the  same  effect,  but 
it  is  unnecessary,  as  I  deem  the  point  too  plain  to  admit  of 
serious  question. 

There  is  no  doubt  that  the  principal  contract  in  this  case 
expresses  the  consideration  with  sufficient  clearness;  and  we 
are  to  assume  upon  this  demurrer  that  the  guaranty  was 
executed  at  the  same  time  with  it.  The  case  presents,  there- 
fore, in  the  most  unmixed  form,  the  question  whether,  under 
such  circumstances,  the  consideration  expressed  in  the  princi- 
pal contract  can  be  read  as  a  part  of  the  contract  of  guaranty, 
so  as  to  remove  the  objection  arising  under  the  statute  of  frauds, 
which  requires  not  only  that  the  guaranty  should  be  in  writing, 
but  that  the  writing  should  express  the  consideration  of  such 
guaranty:  2  R.  S.  135,  sec.  2. 

There  have  been  several  decisions  of  this  court  since  its 
organization  which  bear  upon  this  question;  and  it  will  scarcely 
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be  necessary  to  go  beyond  these  decisions  in  considering  the 
present  case.  The  plaintiff's  counsel,  to  maintain  that  the 
guaranty  does  express  the  consideration,  insists  in  his 
printed  points  that  the  principal  contract  and  the  guaranty, 
having  been  executed  at  the  same  time,  to  the  same  party,  and 
in  relation  to  the  same  subject-matter,  should  "be  deemed  to 
have  been  parts  of  the  same  transaction;"  and  that  "  the  two 
instruments  may  be  read  together  as  one  contract." 

The  rule  here  invoked  is  a  familiar  one;  but  three  things  are 
essential  to  its  application;  viz.,  the  contractB  must  be  exe- 
cuted at  the  same  time,  they  must  relate  to  the  same  matter, 
and  must  be  between  the  same  parties.     It  is  by  no  means 
sufficient,  as  the  counsel  has  assumed,  that  they  should  be 
executed  to  the  same  party.    A  single  familiar  illustration  will 
sufficiently  test  this,  and  show  the  importance  of  the  distinc- 
tion.    Suppose  two  insurance  companies  were  to  execute  sepa- 
rate policies  at  the  same  time  upon  the  same  property  and  to 
the  same  person,  it  would  scarcely  be  claimed  that  the  two 
could  1)0  read  together  as  one  contract;  and  yet  the  case  would 
embrace  every  element  which  the  counsel,  as  it  would  seem 
from  this  point,  deems  essential  to  that  result.    The  two  con- 
tracts would  be  executed  at  the  same  time,  to  the  same  party, 
and  in  relation  to  the  same  subject-matter. 

In  the  present  case,  Hazewell,  the  principal,  and  Snow,  the 
guarantor,  have  both  made  contracts  with  the  plaintiff  at  the 
same  time,  and  relating  to  the  same  subject;  but  Snow  is  not 
a  party  to  HazewelPs  contract,  nor  Hazewell  to  that  of  Snow; 
nor  are  the  two  contracts  identical  in  substance.  Hazewell 
agrees  to  purchase  certain  stocks,  and  that  he  himself  will  pay. 
Snow  agrees  neither  to  purchase  nor  pay,  but  that  Hazewell  shall 
do  both.  Hazewell  is  liable  primarily;  Snow  only  in  case  of  his 
default.  The  contracts,  therefore,  are  plainly  separate  and  dis- 
tinct, and  cannot  be  read  together  as  one.  To  a  certain  extent, 
no  doubt,  the  principal  contract  may  be  read  in  connection 
witli  and  as  a  part  of  the  guaranty.  The  latter  impliedly  refers 
to  the  former  for  a  statement  of  what  the  guarantor  undertakes 
that  the  principal  shall  do.  But  this  implication  clearly  does 
not  extend  to  the  consideration.  That  may  be  the  same,  or  it 
may  be  other  and  different.  There  can  be  no  presumption  in 
this  case  that  it  is  the  same;  and  even  if  there  could,  that  would 
not  satisfy  the  statute,  which  requires  the  consideration  to  be 
expressed  in  the  guaranty. 

The  plaintiff's  counsel  relies  mainly  upon  the  case  of  Union 
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Bank  v.  Coster,  8  N.  Y.  204  [53  Am-  Dec.  280],  to  support  his 
position.  But  the  decision  in  that  case  does  not  necessarily 
rest,  and  cannot,  I  think,  be  sustained,  upon  the  doctrine  that 
different  instruments  made  at  the  same  time  in  respect  to  the 
same  matter  are  to  be  read  and  construed  together;  because 
there  as  here,  one  essential  circumstance  was  wanting,  viz.,  an 
identity  of  parties.  The  primary  contract  in  that  case  and  in 
this  are  very  much  alike  in  respect  to  the  consideration,  which 
is  executory  in  both.  But  the  guaranties  are  very  different 
In  the  case  of  Coster,  it  was  as  follows:  ''I  hereby  guarantee 
the  due  acceptance  and  payment  of  any  draft  issued  in  pur- 
suance of  the  above  credit." 

It  would  be  difficult  to  make  two  guaranties  more  unlike  in 
frame  and  structure  than  the  two  under  consideration.  The 
guaranty  in  the  present  case  is  entirely  silent  as  to  the  things 
guaranteed  to  be  done;  that  in  the  Coster  case  contains  a 
pretty  full  recital  of  what  is  guaranteed.  Again,  the  former 
contains  no  reference,  express  or  implied,  to  the  consideration 
of  the  original  contract,  or  to  a  consideration  of  any  sort,  while 
the  latter  may  be  construed  as  expressly  referring  to  the  con- 
sideration of  the  principal  contract.  The  words,  "in  pur- 
suance of  the  above  credit,"  upon  one  construction,  it  is  true, 
might  be  said  to  be  merely  descriptive  of  the  paper  guaran- 
teed. But  they  may,  when  taken  in  connection  with  the  form 
of  the  instrument  and  the  attending  circumstances,  be  held  to 
mean  something  more.  What  is  the  "  above  credit "  referred 
to?  It  is  not  for  all  drafts  drawn  by  Kohn,  Daron,  &  Co.,  but 
such  only  as  should  be  "negotiated  through,"  that  ip,  taken 
and  discounted  by  the  persons  to  whom  the  instrument  is  ad- 
dressed. The  paper  is  in  the  form  of  a  letter,  which  is  to  be 
regarded  as  addressed  to  the  plaintiff.  The  presuniption  is, 
from  the  form  of  the  instrument  and  the  nature  of  the  trans- 
action, that  there  had  been  no  negotiation  between  the  plaintiff 
and  the  guarantor  before  the  presentment  of  the  letter  to  the 
plaintiff.  The  guaranty  was  obviously  made  with  a  view  to 
such  presentment.  Does  it  not  then  in  effect  say  to  the  plain- 
tiff that  any  drafts  drawn  as  described,  which  it  will  consent 
to  take,  shall  be  duly  accepted  and  paid,  thus  referring  to  and 
adopting  the  consideration  of  the  original  contract,  viz.,  the 
taking  and  discounting  of  the  drafts,  as  the  consideration  of 
the  guaranty  ?  There  is  an  obvious  distinction  between  tbe 
principal  contracts  in  the  two  cases,  which  materially  affect 
the  construction  of  the  guaranties.    In  the  present  case^  the 
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instniment  is  a  mere  embodiment  in  writing  of  what  had  been 
previoTiBly  agreed  upon  between  the  parties.  Its  language  is: 
"  I  have  purchased,"  etc.  There  could  be  no  purchase  without 
a  sale;  and  hence  the  plaintiff  must  have  agreed  to  sell  the 
stock  to  Hazwell  before  the  guaranty  was  executed,  and  for 
aught  that  appears,  before  any  agreement  to  execute  it.  In 
the  case  of  Coster,  on  the  other  hand,  it  is  manifest  from  the 
nature  of  the  transaction  that  the  original  credit  must  have 
been  given  after  the  execution  and  presentment  of  the  guar- 
anty, and  presumptively  in  reliance  upon  it;  and  hence,  that 
the  consideration  of  the  guaranty  was  identical  with  that  of 
the  principal  contract. 

There  is,  in  the  present  case,  by  no  means  the  same  ground 
for  a  presumption,  if  that  could  make  any  difference,  that  the 
credit  was  originally  given  upon  the  faith  of  the  guaranty,  and 
that  this  credit  was  contemplated  as  the  consideration  of  such 
guaranty,  as  in  the  case  of  Union  Bank  v.  Coster^  3  N.  Y.  240 
[53  Am.  Dec.  280].  The  plaintiff  cannot  avail  himself  of  the 
averment  to  that  effect  in  the  complaint;  because,  as  we  have 
seen,  it  cannot  be  inferred  from  the  face  of  the  guaranty,  taken 
in  connection  with  the  circumstance  that  it  was  executed  at 
the  same  time  with  the  primary  contract;  and  there  is  there- 
fore no  way  in  which  the  feict  could  be  made  to  appear  upon  a 
trial,  as  it  clearly  could  not  be  proved  by  parol.  For  all  these 
reasons,  the  difference  between  the  two  cases  is  marked  and 
clear. 

The  case  of  Union  Ba/nk  v.  Coster^  supra,  in  the  view  which 
has  been  taken  of  it  here,  is  not  at  all  in  conflict  with  the  case 
of  Brewster  v.  Silence^  8  N.  Y.  207,  in  which  the  very  question 
now  presented  was  decided  by  a  nearly  unanimous  vote,  in 
opposition  to  the  views  maintained  by  the  plaintiff's  counsel 
here.  There  may  be  reason  to  apprehend  that  the  rule  adopted 
in  the  latter  case  will  in  its  practical  operation  be  productive 
of  some  inconvenience,  as  it  will  not  be  easy  to  impress  upon 
the  community  at  large  the  necessity  of  observing  that  rule  in 
their  ordinary  transactions.  It  was  probably  some  consider- 
ation of  this  sort  which  led  the  late  supreme  court  of  this  state 
to  :go  to  the  extraordinary  length  of  holding  that  one  who 
guaranteed  the  payment  of  a  promissory  note  was  liable  as  a 
maker  of  the  note  tiius  guaranteed:  Manrow  v.  Durham^  3  Hill 
(N.  Y.),  584;  Luqueer  v.  Prosser,  4  Id.  420. 

But  these  cases,  which,  as  has  been  justly  said,  stand  upon 
tio  basis  of  principle,  have  been  repeatedly  overruled,  and  e8i 
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pecially  in  the  case  of  ErewsUr  v.  Silence^  8  N.  Y.  207.    The 
plaintiffs'  counsel  assumes  that  the  case  of  Brewster  v.  Silence^ 
9upray  was  decided  solely  upon  the  authority  of  that  of  Hall 
y.  Farmer^  2  Id.  553,  which,  as  he  insists,  settled  no  principle. 
It  is  true  that  in  the  case  of  Hall  v.  Farmer,  supra,  there  was 
DO  authoritative  decision  of  the  court,  the  judgment  having 
been  affirmed  by  force  of  the  statute  alone,  upon  the  third 
argument,  for  want  of  a  concurrence  by  any  five  of  the  judges 
as  to  the  judgment  to  be  pronounced.    But  the  decision  in  the 
case  of  Brewster  v.  SUence^  mipra,  was  not  based  upon  that  case 
alone,  but  upon  a  process  of  reasoning  to  which  I  have  not 
been  able  to  discover  any  satisfactory  answer.    Willard,  J., 
by  whom  the  opinion  of  the  court  was  delivered,  says:  "  The 
note  and  guaranty  are  not  one  and  the  same  thing.    The  note 
is  the  debt  of  the  maker.    The  guaranty  is  the  engagement  of 
the  defendant  that  the  maker  shall  pay  the  note  when  it  be- 
comes due.    A  joint  action  will  not  lie  against  them  both. 
They  are  not  the  same,  but  different  and  distinct  contracts. 
If  we  give  effect  to  the  statute,  we  must  treat  the  guaranty  as 
void  for  want  of  expressing  on  its  face  the  consideration."    Al- 
though it  expressly  appeared  in  that  case  that  the  considera- 
tion of  the  note  was  the  sale  of  a  pair  of  horses,  and  that  the 
giving  of  the  guaranty  was  made  a  condition  of  the  sale,  I, 
nevertheless,  folly  concur  in  the  decision,  as  facts  of  that  de- 
scription can  have  no  influence  upon  the  question  except 
where,  as  in  the  case  of  Union  Bank  v.  Cosier,  8  N.  Y.  204  [53 
Am.  Dec.  280],  they  n^y  have  a  bearing  upon  the  construc- 
tion to  be  put  upon  the  terms  of  the  guaranty.    Neither  the 
conclusion  arrived  at  in  this  case,  nor  the  decision  in  the  case 
of  Brewster  v.  Silence,  supra^  is  necessarily  in  conflict  with  any 
of  the  previous  cases  decided  by  this  court    The  case  of  Brown 
V.  Curtiss,  2  N.  Y.  225,  was  put  upon  the  ground,  not  that  the 
statute  had  been  complied  with,  but  that  the  contract  did  not 
come  within  the  provisions  of  the  statute,  and  need  not  have 
been  in  writing  at  all. 

The  judgment  of  the  superior  court,  therefore,  should  be 
affirmed. 

All  the  judges  concurred,  except  S.  B.  Strong,  J.,  who  de- 
livered a  dissenting  opinion. 

OuABAHTT  wmor  RBQxrntED  TO  BB  nr  Wurnro  ExFBiaarao  Co58id- 
SEATION,  and  when  not:  See  Union  Bank  v.  Coster,  53  Am.  Bee.  280,  and  note 
8BB.    The  rule  laid  down  in  the  pruM^tl  caae^  that  if  a  gnannty  does  not 
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embody  or  express  ihe  consideration,  it  cannot  be  sustained  by  reference  to 
the  contract  gnaranteed,  though  both  were  written  and  executed  at  the  same 
time,  unless  it  expressly  or  by  clear  implication  refers  to  such  contract  as 
founded  on  the  same  consideration,  is  disapproved  by  Comstock,  C.  J.,  in 
Church  V.  Brovm,  21  N.  Y.  315.  In  that  case,  he  says  that  Draper  v.  Snow 
was  decided  on  the  authority  of  Silence  v.  Brewster ^  8  Id.  210,  without  an 
examination  of  the  authorities,  but  tliat  he  has  since  examined  them,  and  that 
be  is  satisfied  that  the  court  was  in  error,  and  should  have  held  in  those  cuses 
that  if  the  guaranty  and  the  contract  were  executed  together,  reference  being 
made  in  the  former  to  the  latter,  though  not  expressly  referring  to  the  contract 
as  founded  on  the  same  consideration,  the  two  constitute  one  contract,  on  the 
theory  that  writings  executed  together  and  referring  to  ea  h  other  constitute 
one  contract  and  must  be  construed  together,  and  the  guaranty,  if  so  exe- 
cuted, sufficiently  embodies  the  consideration  as  required  by  the  New  York 
statute  of  frauds:  2  R.  S.  135,  sec.  2.  To  the  same  effect,  see  the  note  to 
Union  Bank  qf  Lotueiana  y.  Coster,  63  Anu  Dec.  288;  Dauber  v.  Blackrurr,  38 
Barb.  438;  Loasee  v.  Williams,  6  Lans.  233;  Thxymas  v.  Murray,  32  N.  Y.  615. 
In  Speycrs  v.  Lambert,  1  Sweeny,  344,  S.  C,  6  Abb.  Pr.,  N.  S.,  317,  37  How. 
Pr.  3'23,  in  discussing  the  object  of  the  statute  of  1863,  which  amended  the 
Bcitioa  of  the  statute  of  frauds  relating  to  personal  contracts  by  omitting  the 
wonLs  expressed  in  the  consideration,  Freeman,  J.,  comments  on  the  princi* 
pal  ca.s(\  as  showing  what  the  law  was  before  that  amendment. 

The  principal  case  is  cited  in  Germania  Bank  v.  Distler,  14  Hun,  633» 
Weller  v.  Ilersee,  10  Id.  434,  Kincaid  v.  ArcJtibald,  Id.  11,  and  S.  O.  on 
appeal,  73  N.  Y.  193,  to  the  point  that  the  date  of  an  instrument  is  not  con- 
clusive evidence  of  the  time  of  its  execution,  and  that  when  fraud  or  mistake 
is  alleged,  it  may  be  contradicted  by  parol  evidence;  and  in  Rogers  v.  Smith, 
47  Id.  327,  to  the  point  that  contemporaneous  writings  between  tlie  same 
parties  on  the  same  subject-matter  are  to  be  read  and  construed  as  one  paper. 


Bbale  V.  Parrish. 

[20  New  Yoek,  407.] 

Notice  ov  Payment  of  Note,  adilrcsscd  and  posted  by  a  notai^  in  good 
faith  to  an  earlier  indorser,  upon  information  received  from  a  later  one, 
will  be  sufficient  to  charge  the  earlier  indorser,  although  the  address 
given  was  erroneous  and  lie  did  not  receive  the  notice. 

Omission  to  Sebve  Notice  of  Non-patment  of  a  note  upon  an  indorser  is 
excused  by  the  holder's  inabQity  to  ascertain  the  indorser 's  address;  but 
only  while  his  ignorance  of  the  address  continues. 

Indorser  is  Bound  to  Know  Residence  of  Prior  Indorsers;  therefore 
where  an  indorser  gave  his  indorsee  an  erroneous  address  of  a  prior  in- 
dorser, in  consequence  of  which  the  prior  indorser  failed  to  receive  notic* 
of  non-payment:  Held,  that  against  the  latter  indorser  the  prior  indorser 
was  discharged. 

Appeal  from  a  judgment  in  favor  of  an  indorser  of  a  not« 
against  a  prior  indorser.  Beale  &  Co.,  being  owners  of  a  note 
already  indorsed  by  Parrish,  got  it  discounted  at  a  bank  on  in- 
dorsing it.    V/hen  it  fell  due,  payment  being  refused,  the  bank's 
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notary  inquired  of  a  partner  of  Beale  &  Co.  for  the  address  of 
Parrish,  to  enable  him  to  send  notice  of  non-payment  to  Par- 
rish as  indorser.  The  partner  answered  that  Parrish  lived  at 
Dunkirk  or  Buffalo,  he  did  not  know  which,  and  advised  send- 
ing two  notices,  one  to  each  city,  which  the  notary  did,  acting 
in  good  faith.  In  fact,  Parrish  lived  at  Canandaigua,  and  did 
not  receive  the  notice.  Beale  &  Co.,  as  indorsers  to  the  bank, 
took  up  the  note  from  the  bank,  and  brought  this  action  to  re- 
cover from  Parrish  as  an  early  indorser.  Parrish  defended  on 
the  ground  that  notice  of  non-payment  hnd  not  been  given  to 
him.  On  the  trial  the  plaintiff  had  judgment,  which  was 
affirmed  in  24  Barb.  243,  and  from  the  judgment  of  affirmance 
defendant  now  appeals. 

James  C.  Smith,  for  the  appellant. 

John  C  T,  Smidt,  for  the  respondent. 

By  Court,  G  rover,  J.    The  first  question  necessary  to  be 
considered  in  this  case  is,  whether  due  diligence  was  ased  ])y 
the  notary  employed  by  the  Chemical  Bank  to  ascertain  the 
residence  of  the  defendant  so  as  to  excuse  the  service  of  notice 
upon  him  as  required  by  law  in  favor  of  the  bank,  the  holder 
of  the  note.     He  inquired  at  the  bank,  and  ascertained  that 
the  officers  did  not  know  where  he  resided,  or  where  notice 
should  be  served  upon  him.     He  then  inquired  of  Mclick,  one 
of  the  plaintiffs,  and  one  of  the  immediate  indorsers  to  the 
bank,  and  was  informed  by  him  that  the  defendant  resided 
either  at  Dunkirk  or  Buffalo,  and  requested  that  notice  might 
be  directed  to  him  at  both  places,  so  as  to  make  a  sure  thing  of 
it.     The  notary  accordingly  deposited  the  proper  notices  to  the 
defendant  in  the  post-office  at  New  York,  addressed  to  him  at 
each  of  those  places.     I  think  that  was  sufficient  to  enable  t\  » 
bank  to  recover  against  the  defendant,  although  his  actual 
residence  was  at  Canandaigua:  Ransom  v.  Mack,  2  Hill  (N.  Y.), 
688  [38  Am.  Dec.  607].     In  this  case,  it  was  held  that  where 
inquiry  was  made  of  the  second  indorser,  as  to  the  residence 
of  the  first,  and  he  assumed  to  know  his  residence,  and  in- 
formed the  notary  thereof,  who  served  the  notice  accordingly, 
that  this  was  sufficient  to  charge  him,  although  he  resided  at 
a  different  place.     The  only  difference  between  that  case  and 
the  one  before  the  court  is  that  in  this  case  the  indorser  in- 
formed the  notary  that  the  defendant  resided  in  one  of  two 
places.     He  assumed  to  be  certain   to  this  extent,  and  the 
notary  addressed  a  notice  to  the  defendant  at  both  the  places 
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named,  rendering  it  equally  certain  to  reach  him  as  though 
but  one  place  had  been  named  and  notice  had  been  directed 
there.  In  Bank  of  Utica  v.  Bendevy  21  Wend.  643  [34  Am. 
Dec.  281],  it  was  held  that  a  notice  sent  by  mail  to  the  place 
designated  as  the  residence  of  the  indorser  of  a  bill  of  ex- 
change by  the  drawer,  for  whose  accommodation  the  bill  was 
indorsed,  and  for  whose  benefit  it  was  discounted,  was  suffi- 
cient to  charge  the  indorser,  although  his  residence  was  at  a 
different  place.  See  also  CatshiU  Bank  y.  StcM,  15  Wend.  364. 
These  cases  proceed  upon  the  principle  that  a  party  through 
whose  hands  negotiable  paper  has  passed  is  presumed  to 
know  the  residence  of  the  party  from  whom  he  received  it,  and 
the  prior  parties.  They  are,  therefore,  proper  sources  to  which 
to  apply  for  information,  and  when  applied  to,  and  assuming 
to  know,  information  given  by  them  may  with  safety  be  acted 
upon. 

In  this  case  the  plaintiffs  were  duly  charged  as  indorsers  to 
the  bank.  They  were  liable  as  such  to  pay  the  note.  Having 
paid  and  taken  the  note  from  the  bank,  they  are  presumed  to 
have  paid  it  in  discharge  of  that  liability.  They  then  became 
the  holders  of  the  note,  invested  with  the  right  to  resort  to  prior 
parties  for  payment,  provided  such  parties  have  been  duly 
charged  by  the  service  of  the  requisite  notice.  A  notice  given 
by  the  holder  will  inure  to  the  benefit  of  the  other  parties  to 
the  bill  or  note:  Stafford  v.  YateSy  18  Johns.  327;  Meady,  Engey 
5  Cow.  303.  This  is  upon  the  ground  that  the  object  of  the 
notice  is  to  enable  the  party  entitled  to  notice  to  take  the  neces- 
sary steps  to  protect  himself  from  loss,  and  where  notice  is 
actually  served  by  any  party  to  the  paper,  as  required  by  law, 
this  object  is  accomplished.  Not  so,  however,  where  the  notice 
is  not  so  served,  but  the  service  is  excused  upon  the  ground  of 
inability  to  ascertain  the  proper  place  for  service,  after  using 
due  diligence  to  learn  it.  In  such  case  the  indorser  is  holden, 
although  deprived  of  what  the  law  deems  an  essential  benefit 
to  him.  Inability  to  discover  the  residence  of  the  indorser  ex- 
cuses the  proper  service  only  so  long  as  such  inability  con- 
tinues. When  the  residence  becomes  known  to  the  party 
wishing  to  hold  the  indorser,  it  is  his  duty  then  to  be  diligent 
in  making  service:  Ch.  Bills,  493.  Had  the  bank  continued 
to  hold  the  note  in  suit,  knowing  that  the  only  notice  of  dis- 
honor to  the  defendant  had  been  directed  to  Dunkirk  and 
Buffalo,  and  had  it  at  any  time  learned  that  he  resided  at 
Canandaigua,  it  would  then  have  been  necessary  for  it  to  have 
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served  notice  there  in  the  same  manner  asthongh  his  real 
residence  had  been  known  to  the  bank  when  the  note  became 
due.  The  excuse  for  not  serving  notice  would  have  ceased, 
and  it  could  no  longer  be  held  that  due  diligence  had  been 
used  unless  service  was  made.  The  law  will  go  no  farther 
than  necessity  requires.  The  same  rule  would  be  applicable 
to  a  purchaser  from  the  bank.  If  this  be  so,  the  plaintiffs 
cannot  recover.  The  case  shows  that  some  of  them  knew  the 
residence  of  the  defendant.  That  information  was  contained 
in  the  letter  inclosing  the  note  to  the  plaintiff,  and  was  also 
given  to  Mr.  Beal,  one  of  the  plaintiffs,  verbally,  by  Stephen 
Parrish.  The  plaintiffs  might  at  once  have  given  the  proi)er 
notice.  One  of  the  plaintiffs  (Melick)  knew  that  no  notice  for 
the  defendant  had  been  directed  to  Canandaigua.  They  could 
at  once  have  served  notice.  This  they  neglected  to  do,  and  ttie 
defendant  was  thereby  discharged. 

If  I  am  wrong  in  the  above  conclusion — ^if  the  rule  is  that 
the  holder  having  once  used  due  diligence  to  learn  the  residence 
of  the  indorser,  and  having,  as  he  supposes,  ascertained  it,  and 
served  notice  accordingly,  is  not  obliged  to  do  anything  further, 
although  he  may  afterwards  learn  that  his  information  was 
erroneous,  and  learn  the  true  residence — it  remains  to  inquire 
whether  the  plaintiffs  can  avail  themselves  of  this  right  of  the 
bank.  As  above  remarked,  they  paid  the  note  to  the  bank  in 
discharge  of  their  liability  as  indorsers,  not  as  sureties  for  the 
defendant.  The  doctrine  of  subrogation,  in  favor  of  a  surety, 
does  not  attach.  Their  suit  is  based  upon  the  defendant's  in- 
dorsement to  them.  To  recover,  it  was  necessary  to  show  iiof  ico 
of  dishonor  served  upon  the  defendant  by  some  party  to  the 
note,  or  that  there  was  a  legal  excuse  for  the  omission.  Such 
excuse  was  shown  so  far  as  the  bank  was  concerned,  but  none 
whatever  as  to  the  plaintiffs.  They  could  have  at  once  served 
the  proper  notice  upon  the  defendant,  upon  receipt  of  notice 
,  by  them  from,  the  bank.  While  it  is  settled  that  notice  by  the 
holder  to  the  defendant  would  have  inured  to  the  benefit  of  the 
other  indorsers,  there  is  no  authority  holding  that  an  excuse  for 
the  omission  to  serve  by  the  holders  shall  extend  to  other 
parties  for  whom  there  is  no  such  excuse.  Upon  both  the 
above  grounds,  I  think  the  judgment  should  be  reversed,  and  a 
new  trial  ordered. 

Johnson,  C.  J.,  expressed  no  opinion. 

All  the  other  judges  concurred 

Judgment  reversed,  and  new  trial  ordeied. 

JkM,  Dm.  VOb  LXXV-47 
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Notice  of  Nok-paymknt  of  Negotiable  iNSTRuinENT,  how  and  where 
to  be  made,  and  proof  of  service:  See  note  to  Ran&om  v.  Mack^  38  Am.  Dea 
607-C16,  containing  a  full  discussion  of  this  subject;  Commercial Bariiv,  Stromgt 
C7  Id.  714,  and  note  720.  The  principal  case  is  cited  to  the  point  that  the 
liolder  of  a  note  is  not  bound  to  perform  impossibility,  and  hence  in  the  case 
of  destruction  of  a  note  he  is  excused  from  presenting  it  for  payment:  ScoU  v. 
Meeher,  20  Hun,  163.  In  Davey  v.  Jones,  42  N.  J.  L.  30,  the  principal  case  is 
cited  to  the  point  mentioned  arguendo  in  the  opinion  that  an  agent  of  a  note 
for  collection  is  recognized  in  law  as  a  holder  for  collection  for  all  purposes  of 
demand  and  notice. 


CoLBGEOVB  V.  New  Tork  &  Nbw  Haven  R  R  Co. 

LSD  New  Yoke,  492.] 
Railroad  Corporations,  both  Gharorabls  with  Neolioengb  Caueino 

Collision  of  their  trains,  are  liable  to  a  joint  action  for  damages  for 

injuries  sustained  by  a  passenger. 
Demurrer  to  Evidenoe  is  No  Longer  in   Use  in  New  Yo&k,  and  a 

refusal  to  permit  one  is  not  reversible  error. 

Appeal  from  a  judgment  against  two  railroad  companies  for 
damages  for  injuries  sustained  by  a  passenger  of  one  through 
a  collision  of  their  trains.  The  New  York  and  New  Haven 
and  the  New  York  and  Harlem  railroad  companies  being  in 
the  use  of  the  same  track  laid  in  a  New  York  city  street, 
although  independent  in  corporate  existence  and  management, 
two  trains,  one  belonging  to  each  company,  came  into  a  colli- 
sion, whereby  the  plaintiff,  a  passenger  in  the  Harlem  com- 
pany's train,  was  severely  injured.  He  brought  suit  against 
the  two  companies,  alleging  and  offering  proof  of  negligence  on 
the  part  of  the  agents  in  charge  of  both  trains.  On  the  trial, 
a  motion  to  dismiss  the  complaint  on  the  ground  that  the  two 
companies  could  not  be  sued  in  one  action,  unless  upon  proof 
of  a  joint  act  of  negligence,  or  of  concurrence  in  negligence, 
was  overruled;  as  was  also  an  application  to  interpose  a  de- 
murrer to  evidence.  The  judge  submitted  specific  questions 
to  the  jury,  and  on  their  answers  and  their  estimate  of  plain- 
tiff's damages,  he  had  judgment. 

William  Curtis  NoyeSy  for  the  appellants,  the  companies. 

John  Graham,  for  the  respondent,  the  injured  passenger. 

By  Court,  Gray,  J.  The  principal  ground  upon  which 
the  defense  rests  is,  that  the  defendants  are  not  jointly  liable 
for  the  consequences  of  the  collision,  though  it  resulted  from 
the  negligence  of  each  company,  because  the  negligence  was 
not  joint.    Had  the  collision  set  in  motion  a  third  body,  which 
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in  its  moveiaeiit  had  come  in  contact  with  and  produced  the 
same  injury  to  the  plaintifif,  no  good  reason  can  be  assigned 
against  their  joint  liability;  such  a  case  is,  in  principle,  like 
the  one  under  consideration. 

The  defendants  have  not  been  in  any  respect  prejudiced  by 
the  refusal  of  the  court  to  permit  them  to  demur  to  the  evi- 
dence.    The  party  demurring  is  bound  to  admit  as  true,  not 
only  the  facts  proved  by  the  evidence,  but  also  the  facts  which 
the  evidence  may  legally  conduce  to  prove:  2  Dimlap's  Pr.  648; 
and  this  is  precisely  what  must  be  admitted  on  ii  motion  for  a 
nonsuit,  or  for  a  peremptory  direction  that  a  verdict  be  ren- 
dered.    The  party  nonsuited,  or  against  whom  a  verdict  is 
ordered,  is,  upon  appeal,  entitled  to  have  every  doubtful  fact 
found  in  his  favor.     No  benefit  other  than  delav  could  result 
to  the  defendants  by  the  interposition  of  a  demurrer,  which 
would  not  be  the  result  of  the  motion  made  by  them  to  dismiss 
the  complaint  after  the  evidence  on  both  sides  had  closed. 
The  demurrer  to  evidence  has  long  since  gone  out  of  ur^e  in 
this  state,  and  ought  not  any  longer  to  be  regarded  as  a  right 
upon  which  an  exception  can  be  predicated.    Thus  far  we  see 
no  ground  for  disturbing  the  judgment  of  the  court  below.    We 
do  not  agree  to  the  soundness  of  the  proposition  put  fortli  in 
the  charge,  "  that  no  fault  of  the  plaintiff  could  excuse  the 
defendants  from  liability,  unless  it  had  the  effect  to  produce 
the  collision  that  caused  the  injurj'*;"  and  if  the  question  was 
necessarily  involved  in  the  case,  we  are  all  of  opinion  that  the 
judgment  should  be  reversed,  but  inasmuch  as  the  answers  by 
the  jury  to  the  interrogatories  propounded  by  the  judge  did 
not  involve  the  plaintiff  in  any  negligence,  we  think  the  judg- 
ment should  be  affirmed. 

Denio,  J.,  dissented,  upon  the  ground  that  a  joint  action  was 
not  maintainable. 

Groveb  and  Strong,  JJ.,  also  dissented,  upon  the  ground 
that  it  should  have  been  submitted  to  the  jury  to  inquire 
whether  the  plaintiff  was  not,  by  reason  of  circumstances  not 
set  forth  in  the  preceding  statement  of  the  facts,  guilty,  in 
standing  upon  the  platform,  of  culpable  negligence,  which  con- 
tributed to  his  injuries  and  excused  the  defendants. 

Judgment  affirmed.  

Bailboad  CoMPAioxs,  BOTH  Ohabokaslx  WITH  NioLioiNCB  Caubhto 
Collision  of  their  trains,  are  jointly  liable  for  damages  for  injnriee  snstained 
by  a  passenger:  Slater  ▼.  Mesereau,  64  N.  T.  147;  Aretie  F,  Ins.  Co.  y,  Au9- 
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Hn,  3  Han,  197;  S.  C,  6  Thomp.  ft  a  66;  Mametf  v.  Hudton  Mh.  B,  R.  C^, 
6  Robt  648;  Boyd  y.  Watt,  27  Ohio  8t.  268;  and  »  passenger  on  one  of  tlia 
trains,  who  was  injured  by  the  collision,  cannot  be  charged  with  the  neg^- 
genoe  of  the  servants  of  the  company  in  whose  "can  he  was  riding:  RobmBim 
V.  ^ew  York  Central  etc  R.  R,  Co,,  65  Barb.  154;  Perry  y.  Lanmng,  17  Han, 
87;  Brown  v.  Neuf  York  CcnL  etc  R  R.  Co.,  32  N.  Y.  600;  Trantfer  Co,  r. 
Kelly,  36  Ohio  St.  92.  A  separate  and  a  joint  liability  arises  in  sach  casep. 
and  the  person  injured  niay  at  his  option  sae  one  or  aU:  Chipman  ▼•  Pabwar^ 
9  Hon,  619;  &  0.  on  appeal,  77  N.  T.  54;  Risng  v.  Cohoea,  13  Hon,  88;  Pal- 
Utty.  Long,6e'N.  Y.  205;  AreUcF.  Ine.  Co.  r.  Atutm,  69 Id.  483;  ifoifersoa 
W.N.  Y.  a  df  ff.  R.  R.  R  Co.,  9ild.  256;  Lull  y.  Fox  di  W.  I.  Co.,  19  Wis. 
102.  And  where  one  of  the  parties  oontribating  to  the  injoiy  is  saed  alone, 
he  cannot  plead  the  other's  neglect  in  exoase  of  his  own  negUgenoe;  CarpeiUer 
T.CentralParkRR.  Co.,  II Ahh.^.,Il.8.,4aXh^€tea(fY.Baier,ld,43^;&. 
a,  34  N.  Y.  Super.  Ct  12;  Willie  v.  Longle.  R  R  Co.,  32 Barb.  402;  a  G.  on 
•^^eal,34N.Y.677;  BedCY.JSkut River F. Co., 6 KohLd^.  JnBronkY.New 
York  lb  N.  H.  R.  R  Co.,  3  Daly,  454^  the  principal  case  is  distinguished,  and 
ft  is  held  that  where  the  deceased  and  another  person  who  was  driving,  while 
riding  on  a  wagon,  and  about  to  cross  a  railioad  track,  n^gleoted  to  look  up 
or  down  the  track,  although  if  either  of  them  had  done  so  they  could  hare 
■sen  tiie  i^proaching  train  in  time  to  avoid  it^  this  was  such  contanbatiYe  neg- 
llgenoe  on  tiie  part  of  the  deceased  as  preYented  a  reoovery  against  a  railroad 
oompany  for  a  collision  with  tiie  approaching  train.  AU  the  abore  oases  cite 
the  principal  case. 

Oir  Nonsuit,  Ck>UBT  ib  Bouhd  to  Absuxi  Tbotb.of  FioniHiich  plain- 
tiff's testimony  Intimately  oondnced  to  proYC^  though  their  correctness  be 
eontroYerted  by  the  defendant's  witnesses:  Bm$t  v.  Hudeon  River  R  R.  Co., 
i  Abb.  Pr.,  N.  8.,  93;  8.  C,  82  How.  Pr.  77;  S.  a  on  appeal,  35  N.  Y.  25| 
M&<2fY.  0^0000  <fr  Jtf;  JL  JL  (%u,  22  Wis.  684^  aU  citing  the  prinoi^ 
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[90  NBW  YOBX,  485.] 

OooncBJUTT  TO  Mahutaotubb  and  Fdshish  AsncuBi  from  materials  to  be 
supplied  by  the  purchaser  does  not  Yest  the  title  in  him  until  completion 
and  deliYery;  and  meantime^  OYen  though  completion  is  delayed  by  his 
unexcused  default  to  fumiah  the  materials  as  agreed,  the  articles  are  at 
the  manufacturer's  risk.  In  the  CYcnt  of  their  being  burned,  he  cannot 
recover  for  labor  and  materials. 

Maxim,  Db  MiNDfus  koh  Oitiut  Lex,  is  properly  applied  so  as  to  anthorias 
the  affirmance  of  a  judgment  for  defendant,  where  the  judgment  should 
have  been  for  plaintifl^  if  the  hitter's  only  adYantage  would  be  to  reooYor 

Appeal  from  a  judgment  on  a  verdict  taken  subject  to  opin- 
fcm.  The  action  was  founded  on  a  contract,  whereby  the  New 
York  and  Erie  Railroad  Company  agreed  to  take  and  pay 
for  cars  to  be  built  for  them  by  the  plaintiff's  assignor;  th^ 
company,  however,  to  fiimish  Ihe  iron  boxes  needed  for  the 
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construction.  The  company  did  not  furnish  the  boxes  within 
the  time  agreed;  the  contractor  repeatedly  demanded  them, 
and  did  aU  the  work  that  could  be  done  without  them;  but 
before  the  cars  could  be  completed  and  delivered,  his  shop  was 
burned  (without  his  fault),  and  the  uncompleted  cars  were 
destroyed.  This  action  was  brought.  The  judge  directed  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  full  oourt, 
which  held  that  the  only  action  which  plaintiff  could  sus- 
tain was  for  damages  for  the  failure  to  fdrnish  the  boxes;  he 
could  not  sue  on  the  contract  to  take  and  pay  for  the  cars  until 
he  had  completed  and  delivered  them;  and  the  company 
therefore  had  judgment    The  plaintiff  appealed. 

Dorman  B.  EaUmj  for  the  appellant. 

John  K.  Portevy  for  the  respondent 

By  Court,  Gbovbb,  J.  The  court  at  general  term  found  the 
€act  that  Mallory  would  have  completed  the  cars  had  he  not 
been  prevented  from  so  doing  by  the  failure  of  the  company  to 
famish  the  boxes  therefor  accoiding  to  their  agreement.  Had 
this  been  a  contract  for  work  and  labor  to  be  performed  by 
Mallory  for  the  defendant,  and  he  had  been  prevented  from 
completing  the  contract  by  a  failure  of  the  defendant  to  per- 
form on  its  part,  he  would  have  been  entitled  to  recover  for 
what  he  had  done  under  the  contract:  Koon  v.  Ghreenmanj  7 
Wend.  121;  Jones  v.  Judd^  4  N.  Y.  412.  That  is  not  this  case. 
Mallory  agreed  to  build  for  the  defendant  fifteen  lumber  can 
firom  materials  to  be  furnished  by  him,  except  the  boxes,  which 
the  defendant  agreed  to  fumlBh,  and  the  expense  of  which  was 
to  be  deducted  from  the  price  of  the  cars.  This  was  in  effect 
an  agreement  for  the  sale  of  the  cars,  thereafter  to  be  con- 
structed by  Mallory,  to  the  defendant,  and  did  not  vest  any 
property  in  the  defendant  until  the  cars  were  completed  and 
delivered:  Andrews  v.  Durante  11  Id.  35  [62  Am.  Dec.  55]. 
In  that  case,  the  authorities  are  cited  and  very  ably  reviewed, 
and  it  is  unnecessary  again  to  examine  them  upon  this  prop- 
osition. 

It  then  follows  that  the  cars  set  up,  and  materials  furnished 
for  those  not  set  up,  were  the  property  of  Mallory  at  the  time 
of  their  destruction  by  the  fire.  The  rule  is,  that  the  party  in 
whom  the  title  to  property  is  vested  must  bear  the  loss  in  case 
of  destruction  by  accident  This  rule  is  not  questioned  by  the 
appellant^  and  it  is  unnecessary  to  cite  the  cases  establishing 
it    The  defendant  cannot  be  held  liable  to  the  plaintiff  for  the 
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value  of  the  property  destroyed,  upon  the  ground  that  the  title 
had  been  transferred  by  Mallory  to  the  company.  The  ground 
of  liability  of  the  defendant  for  the  property  destroyed,  if  any, 
is  that  the  failure  to  furnish  the  boxes  according  to  the  agree- 
ment prevented  Mallory  from  completing  and  delivering  the 
cars,  and  rendered  it  necessary  for  him  to  keep  the  property 
on  hand  until  it  was  destroyed  by  the  fire.  But  this  was  not 
the  necessary  consequence  of  the  failure  to  deliver  the  boxes. 
Mallory  might  have  rescinded  the  contract  and  proceeded  at 
once  for  his  damages.  The  cars  and  materials  would  have  re- 
mained his  property,  and  he  could  have  made  any  use  of  them 
he  chose.  He  could  have  recovered  from  the  defendant  the 
contract  price  for  the  cars,  deducting  therefrom  what  it  would 
have  cost  to  complete  them,  and  the  value  of  the  materials 
provided  for  the  cars  in  the  condition  they  then  were.  But 
Mallory  was  not  obliged  to  take  this  course.  He  could  insist 
upon  completing  the  cars,  and  the  defendant  could  not  object 
to  tlie  delay  in  the  delivery  so  long  as  that  delay  was  occa- 
sioned by  the  neglect  of  the  company  to  comply  with  the 
agreement  on  their  part.  The  plaintiflf  in  this  case  had  not 
put  an  end  to  the  contract.  The  court  find  that  he  repeatedly 
called  upon  the  company  to  fiimish  the  boxes  up  to  the  time 
of  the  fire.  The  contract  continued  in  full  force  between  the 
parties  to  that  time.  The  fire  was  accidental,  and  had  no 
connection  with  the  defendant's  breach  of  the  contract;  they 
are  therefore  not  responsible  therefor.  Had  the  defendant  de- 
livered the  boxes  on  the  first  of  May  preceding  the  fire,  and 
had  Mallory  proceeded  to  finish  the  cars  pursuant  to  the  con- 
tract, and  while  so  proceeding  the  fire  had  occurred,  I  presume 
no  one  would  have  insisted  that  the  defendant  was  liable  for 
the  loss.  I  do  not  see  that  this  case  differs  in  a  legal  view 
from  the  one  supposed.  Mallory  was  calling  upon  the  com- 
pany for  the  boxes  to  enable  him  to  complete  the  cars,  electing 
to  continue  the  contract  in  force.  This  disposes  of  the  sub- 
stantial rights  of  the  parties. 

The  fact  is  found  that  no  specific  damages  were  proved  to 
have  resulted  from  the  delay  of  the  company  in  delivering  the 
boxes.  The  plaintiff  proved,  and  the  fact  is  found,  that  the 
defendant  violated  its  contract.  The  plaintiff  was  therefore 
entitled  to  nominal  damages.  Judgment  should  have  been 
given  therefor  for  the  plaintiff.  No  important  right  is  affected 
by  the  judgment.  The  plaintiff,  had  judgment  been  given  fi« 
him  for  a  nominal  sum,  would  still  have  been  subjected  to 
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ooete.  The  verdict  was  subject  to  the  opinion  of  the  court 
T*hiB  court  should  give  such  judgment  as  the  supreme  court 
ought  to  have  given.  I  think  this  a  proper  case  for  the  appli- 
cation of  the  maxim,  that  the  law  does  not  regard  trifles,  and 
that  the  judgment  should  be  afi&rmed. 

Selden,  J.,  expressed  no  opinion. 

All  the  other  judges  concurred. 

Judgment  affirmed. 

Propebtt  in  Abticlx  ok  Vessel  to  bb  Built  or  MAJXUVAcnvBMD,  whkh 
Passes:  See  Andreuss  v.  Durante  62  Am.  Dec.  55,  and  note  thereto  fully  di«- 
eugsing  this  Bubject,  65-68. 

The  principal  oabe  is  otted  in  Meyer  ▼.  Hailock,  2  Bobt.  288,  OrtAe  ▼. 
Schulthasa,  57  N.  Y.  670,  and  Tyng  v.  Fields^  3  Hnn,  80,  to  the  point  that  if  a 
contract,  instead  of  being  for  ^e  mannfactore  of  an  article  oat  of  materialii 
to  be  fnmiahed  by  the  porchaaer,  is  for  work  and  labor  to  be  performed,  il 
the  workman  ia  prevented  from  performing  his  contract,  or  delayed  therein  by 
the  other  party,  he  is  entitled  to  recoTer  for  what  he  has  done  under  the  o<m« 
tract. 

New  Trial  will  not  be  Orabtrd  becaose  jadgment  was  for  def endaat^ 
if  the  verdict  should  have  been  for  pl^wtiff^  with  nominal  damages  only:  N^ 
ian  V.  Harris,  52  How.  Pr.  409;  Wmtom  v.  MeElwy,  25  GaL  174^  citing  «be 
ffincipal  case. 


CASES   IN   BQTJITT 

SUPEEME   COURT 

or 

NORTH  CAROLINA. 


Williams  v.  Sadlbb. 

[4  Jovu*!  Bavxrr,  im] 

Bqunrr  nr  Gkhsbal  will  BBaiRAnr  Kxiuutiok,  bat  wiU  allair  the  ^bUHM 
to  prooeed  to  a  Jndgment  at  law.  If  plaintiff  in  eqnitj  aU^gea  iiiat  ha 
bdievw  the  answer  will  afford  diaoovery  material  to  hia  dsf enae  ail  law, 
an  injonetion  to  stay  the  trial  at  law  oo^^t  to  be  granted. 

Whilb  Prbssino  his  Righto  nr  Ooubt  of  Lkw»  and  renating  the  dainia  «f 
hia  adversary  before  that  tribunal,  a  party  oannot  eaoy  the  matter  iala 
a  court  of  equity. 

Appeal  from  an  interloctitary  order  oontixiiiiiig  an  fa^imih 
turn.    The  facts  are  stated  in  the  opinion. 

OuUmy  for  the  plaintifEl 

Boyden  and  (hbomey  for  the  defendant. 

By  Conrty  Peabson,  C.  J.  In  Maroh,  1868,  the  parties  enter 
into  a  covenant;  Sadler  to  convey  to  Williams  a  lot  in  the  town 
of  Charlotte,  at  the  price  of  three  thousand  two  hundred  and 
fifty  dollars;  Williams  to  erect  a  hotel  cm  the  lot;  Sadler  to 
rent  the  hotel  for  five  years  at  ten  per  cent  per  annum  on  the 
cost.  At  the  expiration  of  the  second  year  the  lease  was  sur- 
rendered, and  Sadler  sold  the  fumitore  to  Williams  at  the 
price  of  two  thousand  three  hundred  dollars.  The  parties, 
differing  as  to  the  amount  of  the  rent,  agree  to  leave  that  mat- 
ter to  arbitration,  and  by  an  award  it  is  fixed  at  two  thousand 
three  hundred  and  thirty-six  dollars  and  eighty-six  cents  for 
the  two  years.  Sadler  brings  an  action  for  the  price  of  the 
furniture,  and  judgment  is  rendered  for  one  thousand  four 
hundred  and  fortynseven  dollars  and  ten  oente  halanofti  after 
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dedticting  set-offs;  he  is  also  prosecuting  an  action  for  the 
price  of  the  lot.  Williams,  on  his  part,  is  prosecuting  an  action 
at  law  against  Sadler  for  the  amount  of  tiie  rent,  which  he  al- 
leges is  about  five  thousand  dollars.  In  bar  of  this  suit,  Sadler 
relies  on  the  award.  Thereupon  Williams  files  this  bill,  the 
object  of  which  is  to  bring  the  whole  matter  into  a  court  of 
equity,  on  the  ground  that  it  is  so  complicated  that  a  court  of 
common  law  cannot  do  complete  justice,  and  on  the  further 
allegation  that  the  plaintiff  is  entitled  to  many  equitable  Bet- 
ofTsy  which  were  not  allowed  in  the  action  for  the  price  of  t^e 
furniture;  that  the  award  is  void,  because  the  plaintiff  had  no 
notice,  and  that  Sadler  is  insolvent  The  prayer  is  for  an 
account  of  all  the  several  matters  and  for  a  conveyance  of  the 
lot;  and  as  ancillary  to  the  relief  sought,  the  plaintiff  asks  for 
an  injunction  against  an  execution  on  the  judgment  that  the 
proceedings  in  the  action  for  the  price  of  the  lot  be  stayed,  and 
that  Sadler  be  restrained  from  relying  on  the  award  as  a  bar 
to  the  plaintiff's  action  for  the  rent. 

The  answer  avers  that  on  the  trial  of  the  action  for  the  price 
of  the  furniture,  Williams  was  allowed  all  of  the  set-offs  which 
he  claims,  as  well  equitable  as  legal;  that  the  defendant  ten* 
dered  a  deed  for  the  lot,  which  he  is  still  willing  to  deliver; 
that  the  plaintiff  had  due  notice  of  the  time  of  making  the 
award,  and  handed  to  the  arbitrators  his  estimates  of  the  costs 
of  the  hotel,  which  were  duly  considered  by  them  in  connec- 
tion with  a  like  statement  handed  in  by  the  defendant;  that 
the  balance,  one  thousand  four  hundred  and  forty-seven  dol- 
lars and  ten  cents,  the  price  of  the  furniture  fixed  by  the 
judgment,  is  justly  due,  and  also  a  large  balance  on  the  price 
of  the  lot,  after  deducting  the  amount  of  the  award;  so  the 
plaintiff  is  indebted  to  the  defendant;  and  he  further  denies 
the  allegation  of  his  insolvency,  and  avers  that  he  owns  an- 
other lot  of  the  value  of  one  thousand  dollars. 

A  motion  to  dissolve  the  injunction  that  had  issued,  accord- 
ing to  the  prayer  of  the  bill,  was,  pro  forma^  refiosed,  and  the 
injunction  continued  over  until  the  hearing,  from  which  order 
the  defendant  appealed.  There  is  error.  The  decretal  order 
must  be  reversed,  and  the  injunction  dissolved. 

In  respect  to  the  execution  of  the  judgment  at  law:  The 
equity  growing  out  of  the  alleged  right  to  set-offs  is  fully  de- 
nied, and  without  any  evasion,  the  defendant  answers  that  all 
of  the  equitable  set-offs  which  are  specified  in  the  bill  were 
allowed  on  the  trial  at  law,  and  the  award  of  the  plaintiff's 
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claim  thereby  reduced  from  two  thousand  three  hundred  dol- 
lars, the  price  of  the  furniture,  to  one  thousand  four  hundred 
and  forty-seven  dollars  and  ten  cents. 

In  respect  to  the  action  for  the  price  of  the  lot,  the  injunction 
staying  the  trial  at  law  was  improvidently  granted.  It  is  the 
ordinary  course  to  restrain  the  execution,  but  allow  the  plain- 
tiff to  proceed  to  judgment  at  law;  and  it  is  only  upon  an 
averment  in  the  bill  that  the  plaintiff  in  equity  believes  the 
answer  will  afford  discovery  material  to  his  defense  at  law, 
that  an  injunction  to  stay  the  trial  ought  to  be  granted:  Adams' 
ETi.  195. 

In  this  case,  the  plaintiff  was  bound  by  his  covenant  to  givo 
a  note  for  the  price  of  the  lot,  which  he  has  failed  to  do,  and 
now  seeks  to  prevent  the  defendant  from  getting  a  judgment  at 
law. 

As  a  preliminary  to  coming  into  this  court,  it  was  necessary 
for  him  to  confess  judgment  for  the  price  of  the  lot. 

The  defendant  had  at  least  a  right  to  go  that  far.  In  respect 
to  the  award,  according  to  the  plaintiff's  own  showing,  it  was 
void,  and  did  not  stand  in  the  way  of  his  action  for  the  rent; 
BO  he  has  adequate  relief  at  law;  and  if  he  did  not  wish  to  pro- 
ceed with  his  action  and  encounter  the  award  in  a  court  of  law, 
all  he  had  to  do  was  to  take  a  nonsuit  and  file  a  bill.  In 
short,  this  proceeding  on  the  part  of  the  plaintiff  was  miscon- 
ceived. If  the  several  matters  had  been  so  complicated  that  a 
court  of  common  law  could  not  do  complete  justice,  and  the 
plaintiff  desired  to  have  an  account,  taken  under  the  direction 
of  this  court,  and  to  have  a  title  for  the  lot,  he  ought,  in  order 
to  get  a  footing  here,  to  have  confessed  a  judgment  for  the  price 
of  the  lot,  so  as  to  put  an  end  to  that  action,  and  to  have 
stopped  his  own  action  by  a  nonsuit,  and  then,  being  out  of  that 
court,  he  could  have  come  into  this,  to  get  title,  and  for  an  ad- 
justment of  the  whole  matter;  and  by  way  of  being  rid  of  the 
award,  he  could  set  out  the  matter  of  impeachment,  which,  if 
sustained,  would  leave  the  question  as  to  the  cost  of  the  build- 
ing, etc.,  open  for  adjustment  by  a  reference.  But  he  is  not  at 
liberty,  according  to  the  course  of  this  court,  to  have  two 
actions  pending  at  law,  and  produce  a  multiplicity  of  suits,  by 
coming  into  this  court  in  respect  to  the  same  matters  of  con- 
troversy. 

This  opinion  will  be  certified. 

Decree  accordingly. 
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Iw  Equttt,  Injunction  to  Stay  Trial  will  be  given  only  when  the  plain- 
tiff alleges  in  his  bill  that  he  believes  the  answer  will  afford  discovery  material 
to  his  defense  at  law.  The  principal  case  is  cited  and  approved  on  tlie  above 
doctrine,  in  Hunt  v.  Snetd^  PhilL  £q.  351;  Johnson  v.  McArUiur,  64  N.  C. 
675.     In  Flo^d  v.  CfiUiam,  6  Jones  £q.  183,  it  is  cited  and  distinguished. 


BOPEB   V.    BOPEB. 

[6  JoMss's  Equity,  lA.] 

Iir  ConsTKUiKo  Willb,  Genzilal  Rttls  is  that  Pxb80K8  Dbksibsd  as  a 
class  take  as  if  each  individual  composing  the  class  had  been  called  by 
hia  proper  name,  and  that  each  takes  a  share  with  other  persons  named, 
among  whom  the  division  is  to  be  made.  There  is  an  exception  to  this 
role,  that  if  there  be  any  thing  in  the  will  indicating  that  the  testator 
intended  that  the  persons  described  in  the  class  shall  take  as  a  unit,  then 
the  division  shall  be  per  stirpes  and  not  per  capUa, 

Will  Dntscrs  Division  of  Pbopsrtt,  but  does  not  specify  any  time 
in  which  it  shall  be  made,  it  must  be  made  as  soon  after  the  death  of  the 
testator  as  the  executors  are  ready  to  make  a  final  settlement  of  the  estate. 

Whxn  Will  Eotabllsues  Fund  wliich  is  to  be  divided  among  chiidrea  oi  a 
certain  person  boru,  or  to  be  born,  any  child  who  shall  come  of  age  and 
demand  his  share  may  be  required  to  give  secoxitgr  to  xafand,  if  the  birtli 
of  another  child  shall  render  it  neoeasary. 

The  facts  are  stated  in  the  opinioii. 
B.  H.  Batiley  for  the  plaintifi: 
Ashej  for  the  defendant. 

By  Conrt,  Battle,  J.  The  bill  is  filed  by  the  plaintiffs,  as 
ezecntors  of  Thomas  Roper,  for  the  purpose  of  obtaining  the 
adTice  of  the  court  as  to  the  proper  construction  of  the  thir- 
teenth clause  of  the  will  of  their  testator.  That  clause  is  in 
the  following  words:  '^  I  will  and  direct  that  all  cash  in  hand, 
etc.,  and  every  other  species  or  description  of  property,  not 
otherwise  devised  or  named  in  this  will,  that  I  may  own  at 
my  death,  shall  be  divided  equally  among  the  following  heirs: 
My  son  John  W.  Roper,  my  grandson  John  T.  Roper,  Mourn- 
ing Capel's  children,  that  she  has  now,  or  may  hereafter  have, 
Nancy  Tyson's  children,  that  she  has  now,  or  may  have  here- 
after, Martha  Gay's  children,  that  she  has  now,  or  may  here- 
after have,  James  T.  Roper's  children,  that  he  has  now,  or  may 
have  hereafter,  each  one  to  share  an  equal  proportion,  share 
and  share  alike." 

The  first  and  main  question  is,  Do  the  children  of  the  testa- 
tor's three  daughters,  and  those  of  his  son  James,  take  p^r 
capita  with  his  son  John  W.  Roper,  and  his  grandson  John  T. 


428  RoPEB  V.  RoPEB.  [N.  Carolina, 

Roper?  or  do  the  legatees  mentioned  in  this  clause  take  per 
ilirpest 

The  general  role  in  bequests  of  this  kind  is,  that  the  persons 
described  in  a  class  take  in  the  same  way  as  if  each  individual 
composing  the  class  were  called  by  his  proper  name,  and, 
therefore,  that  each  takes  a  share  with  the  other  persons 
named,  among  whom  the  division  is  to  be  made.    This  is 
clearly  shown  by  the  cases  of  Northey  v.  Strange^  1  P.  Wms. 
340;  Bladder  v.Webhy  2  Id.  383;  Ward  v.  Stow,  2  Dev.  Eq.  50» 
[27  Am.  Dec.  238];  Bryant  v.  Scott,  1  Dev.  &  B.  Eq.  155  [28 
Am.  Dec.  590],  to  which  the  plaintiff's  counsel  has  referred  us. 
But  there  is  an  exception  to  the  general  rule,  quite  as  well  estab- 
lished  as  the  rule  itself,  that  if  there  be  anything  in  the  will 
indicative  of  the  intention  of  the  testator  that  the  persons  de» 
scribed  in  a  class  shall  take  as  a  unit,  then  the  division  shall 
be  jyer  stirpes,  and  not  per  capita:  See  Bivens  v.  Phifer,  2  Jones 
L.  ^36,  where  most,  if  not  all,  the  preceding  cases  in  this  state 
on  the  subject  are  referred  to;  and  see  also  the  subsequent  case 
of  Lowe  V.  Carter,  2  Jones  Eq.  377;  GiUiam  v.  Underwood,  3 
Id.  100;  and  Lochhardt  v.  Lochhardt,  Id.  205.    The  only  in- 
quiiy  in  the  case  now  before  us,  then,  is,  whether  the  will 
affords  any  indication  of  the  testator's  intention  that  the  divis- 
ion which  he  has  directed  shall  be  per  stirpes  instead  of  per 
capita,  and  we  are  clearly  of  opinion  that  there  is.    Ther  clause 
in  question,  it  will  be  perceived,  not  only  provides  for  the  ex- 
isting children  of  the  three  daughters  of  the  testator,  and  of  his 
son  James,  but  also  for  such  as  they  might  have  at  any  time 
thereafter.    Such  a  provision  it  is  competent  for  a'  testator  to 
make,  as  we  have  recently  decided  in  ShvU  v.  Johnson,  2  Id. 
202;  and  Shinn  v.  Motley,  3  Id.  490. 

If,  then,  a  division  is  to  be  made  per  capita  between  the  chil- 
dren of  the  daughters,  and  of  the  son  James,  and  the  son  John 
W.  Roper,  and  grandson  John  T.  Roper,  the  respective  shares 
of  the  two  latter  would  be  altered  and  diminished  with  the 
birth  of  each  after-bom  child  of  the  testator's  daughters  and 
son  James.  Such  a  result  would  be  very  inconvenient,  and 
could  have  hardly  been  in  the  contemplation  of  the  testator. 
He  might  very  well  intend,  and  no  doubt  did  intend,  that  the 
shares  to  which  each  family  of  children  should  be  entitled 
should  be  distributed  among  all  the  children  whom  their  re- 
spective mothers  and  fathers  might  have  at  any  time  during 
their  lives,  which  would,  of  course,  cause  those  shares  to  vary 
as  each  successive  child  came  into  being.    In  every  family,  the 
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amount  which  any  child  may  reasonably  expect  from  the 
bounty  of  his  parents  is  necessarily  diminished  with  the  in- 
crease of  the  numbers  of  his  or  her  brothers  and  sisters;  and 
in  the  same  way,  a  fond  which  a  testator  may  bestow  upon  a 
class  of  persons,  each  of  whom  will  be  equally  near  to  him  in 
blood  or  affection,  may  very  properly  be  so  given  as  to  be  sub- 
ject to  a  new  division  as  the  class  is  enlarged  by  the  birth  of 
other  children.  The  inconvenience  of  such  an  arrangement  is 
the  necessary  consequence  of  a  provision  by  means  of  a  com* 
mon  fund  for  after-bom  children.  If  confined  as  to  each  share 
to  a  single  fEunily,  the  inconvenience  will  not  be  very  great, 
but  if  it  be  extended  to  a  number  of  persons  and  families,  all 
cf  whom  are  to  be  affected  by  the  coming  into  existence  of  a 
new  participant  of  the  fund,  it  will  be  almost  intolerable,  and 
the  court  must  suppose  that  no  testator  intended  it,  unless  the 
language  of  his  will  is  too  plain  to  admit  of  any  other  inter- 
pretation. In  the  present  case,  we  think  the  clause  of  the  will 
which  raises  the  difficulty  does  admit  of  another  interpretation 
which  is  quite  as  consistent  with  the  letter  and  much  more  in 
aocofdance  with  the  spirit  of  the  language  which  the  testator 
has  employed  to  express  his  intention.  The  property  men- 
tioned in  the  clause  is  directed  to  be  '^divided  equally  among 
the  following  heirs."  The  question  is,  what  is  meant  by  the 
word  '^heirs;"  for  it  is  manifest  that  the  expression  ''each  one 
to  diare  one  equal  proportion,  share  and  share  alike,"  refers  to 
^each  one  "  of  those  whom  the  testator  calls  ''heirs."  We  can- 
not say  that  the  meaning  of  the  term  "heirs"  is  clear  of  doubt, 
but  we  are  of  c^inion  that  the  strong  probability  is  that  the 
testator  intended,  by  the  use  of  that  term,  to  signify  that  John 
W.  Boper  was  one  heir,  his  grandson,  John  T.  Roper,  was  a 
second  heir,  the  children  of  his  daughter.  Mourning  Capel, 
were  together  a  third  heir,  in  the  place  and  stead  of  their 
mother,  and  so  on.  We  the  more  readily  adopt  this  construc- 
^  tion  because  the  testator  takes  notice,  in  other  parts  of  his  will, 
F  that  his  three  daughters.  Mourning  Capel,  Nancy  Tyson,  and 
Martha  Oay,  and  his  son  James,  were  alive,  and  he  would  more 
properly  have  called  them  "his  heirs,"  if  he  had  not  preferred 
to  give  the  property  mentioned  in  the  thirteenth  clause  to  their 
children  instead  of  to  them.  The  grandchildren  could  in  no 
sense  be  heirs  to  the  testator  during  the  Uves  of  their  mothers 
and  fathers,  but  the  testator  could,  without  any  great  impro- 
priety, call  them  so  when  he  substituted  them  in  the  place  of 
ibeir  parents.    But  in  doing  this,  he  would  necessarily  mean 
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that  each  class  of  children  should  represent  the  respective 
mothers  and  father,  and  take  what  each  mother  and  father 
would  have  done  had  the  property  been  given  to  them  instead 
of  their  children.  The  conclusion  is,  that  the  division  directed 
by  the  clause  in  question  must  be  per  stirpes^  and  not  per  capita. 

The  main  question  upon  which  the  executors  desire  the  in- 
struction of  the  court  being  thus  settled,  there  is  no  difficulty 
in  disposing  of  the  others. 

No  time  for  the  division  being  fixed  by  the  will,  the  parties 
were  entitled  to  have  had  it  made  as  soon  after  the  death  of 
the  testator  as  the  executors  were  ready  to  make  a  final  settle- 
ment of  tlie  estate. 

The  shares  to  which  the  children  of  the  daughters  and  son 
James  are  respectively  entitled  may  be  paid  over  to  their  re- 
spective guardians.  The  share  of  each  class  will  be  subject  to 
division  among  the  children  born,  or  to  be  bom.  When  any 
child  of  a  class  shall  come  of  age,  and  demand  his  share,  he 
may  be  required  to  give  security  for  refunding,  if  the  birth  oi 
another  child,  in  his  class,  shall  render  it  necessary. 
•  Decree  accordingly. 

The  bttle  stated  dt  the  piunoipal  oasi  is  atpbovsd  in  Fehnsier  ▼• 
Tucker,  5  Jones  £q.  69;  Burgm  v.  PaiUm,  Id.  425;  Chamben  ▼.  Rod,  6  Id. 
804,  aU  citing  the  principal  ease,  and  also  dting  other  oatea  to  the  aaoM 

point. 

LiGAonis,  WHEN  Takik  pkk  Stzbpes  Ain>  wsm  fsb  CUftta:  OoUker  r. 
Collier,  65  Am.  Dea  653. 


Ellison  u  Commissionebs. 

[6  Jones's -Equitt,  67.] 
Where  APFRXHEin>BD  Nuisance  is  Dubious  or  Gomtikosnt,  equity  wiU 

not  interfere,  but  wiU  leave  complainant  to  his  remedy  at  law. 
BusriNo  Dead  in  Public  CxMETERiEa  is  not  a  noiaance,  but  might  beoom« 
so  by  careless  and  improvident  modes  of  interment.     Equity  will  not  in- 
t   terfere  unless  the  nuisance  be  dear,  or  has  first  been  established  in  a 
^  court  of  law. 

Motion  to  dissolve  an  injunction.  Defendants  are  commis- 
sioners of  the  town  of  Washington.  In  pursuance  of  law  and 
the  expressed  wish  of  the  people  of  said  town,  they  contracted 
to  purchase  a  tract  of  ground,  one  mile  from  said  town,  with 
the  design  of  laying  it  off  for  a  public  cemetery.  After  this 
purchase,  but  before  the  deed  was  executed,  plaintiff  pur- 
chased a  piece  of  land  adjoining  the  proposed  cemetery,  and 
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bailt  him  a  house  thereon.  This  he  did  with  fall  knowledge 
of  what  the  commissioners  had  done  and  intended  to  do  with 
the  contiguous  tract.  The  other  facts  are  sufficiently  stated 
in  the  opinion.  The  court  refused  to  dissolve  the  injunctioOy 
but  made  it  perpetual.     Defendant  appealed. 

Warreriy  for  the  plaintiff. 

Donnell  and  Rodmanj  for  the  defendants. 

By  Court,  Manly,  J.  The  subject  of  nuisances,  private  as 
well  as  public,  has  undergone  much  discussion  in  the  courts 
during  the  past  few  years.  Amongst  other  principles  estab- 
lished is  one  which  we  think  definitive  of  the  rights  of  the 
parties  now  before  the  court. 

It  is  settled  in  respect  to  private  nuisances,  that  where  the 
nuisance  apprehended  is  dubious  or  contingent,  equity  will  not 
interfere,  but  will  leave  complainant  to  his  remedy  at  law:  See 
Drewry  on  Injunctions,  242;  Barnes  v.  Calhoun,  2  Ired.  Eq. 
199;  Attorney-General  ex  rel.  Bradsher  v.  Lea,  3  Id.  302;  and 
St77?|/.son  Y.  Justice,  8  Id.  115. 

A  consideration  of  the  subject-matter  of  this  complaint,  as 
disclosed  by  the  pleadings,  leads  us  to  the  conclusion  that  a 
place  of  interment  of  the  dead  is  not  necessarily  a  nuisancei 
but  that  this  must  depend  upon  the  position  and  extent  of  the 
grounds,  and  especially  upon  the  manner  in  which  the  burials 
are  effected.  The  cemeteries  which  have  been  established 
near  the  principal  cities  and  towns  of  our  country  (and  which 
it  is  the  commendable  purpose  of  the  Washington  corporation 
to  imitate)  have  sprung  from  the  idea  that  open  space,  free 
ventilation,  and  careful  sepulture,  not  only  prevent  such  plact^s 
from  becoming  nuisances,  but  make  them  attractive  and  agree- 
able places  of  resort.  The  dead  must  be  disposed  of  in  some 
way,  and  burial  in  the  earth,  suggested  by  the  received  revela- 
tion of  man's  origin  and  destiny,  is  that  most  generally  resortt^d 
to.  The  commissioners  of  the  town  of  Washington  hav3 
selected  a  spot  outside  of  the  town,  in  obedience  to  the  act  of 
assembly  and  the  vote  of  the  citizens,  and,  so  far  as  we  can 
perceive,  it  is  fitting  and  appropriate  for  that  purpose. 

If  the  grounds  be  arranged  and  drained,  and  the  burial  of  the 
dead  be  conducted  as  elsewhere  in  such  establishments,  we  in- 
cline decidedly  to  the  opinion  it  will  not  be  a  nuisance,  either 
public  or  private.  The  word  "nuisance  "  is,  of  course,  used  here 
in  its  legal  sense,  and  is  confined  to  such  matters  of  annoyance 
as  the  law  recognizes  and  gives  a  remedy  for.    The  unpleasant 
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reflections  suggested  by  having  before  one's  eyes  constantly 
recurring  memorials  of  death  is  not  one  of  these  nuisances. 
Mankind  would,  by  no  means,  agree  upon  a  point  of  that  sort^ 
but  many  would  insist  that  suggestions  thus  occasioned  would, 
in  the  end,  be  of  salutary  influence.  The  death-head  is  kept 
in  the  cell  of  the  anchorite,  perpetually  before  his  eyes  as  a 
needful  and  salutary  monitor.  The  nuisance  which  the  law 
takes  cognizance  of  is  such  matter  as,  admitting  it  to  exist,  all 
men,  having  ordinary  senses  and  instincts,  wUl  decide  to  bo 
injurious. 

The  plaintiff's  right  to  the  redress  he  seeks  is  put  upon  one 
other  point,  which  is,  that  the  cutting  away  the  forest  growth 
from  the  slope  of  land  owned  by  the  defendants  will  expose 
plaintifl*'B  residence  to  unobstructed  currents  of  miasma  from 
the  marshes  south  of  him. 

This  position  is  too  broad  to  be  tenable,  for  it  goes  to  the  ex- 
tent of  empowering  neighbors  to  prevent  each  other  from  re- 
ducing to  cultivation  all  marsh  lands  similarly  situated.  The 
first  effects  of  the  process  of  preparing  such  lands  for  use  is 
probably  injurious  to  health.  By  exposing  them  to  the  action 
of  the  sun,  the  exciting  causes  of  disease  are  more  abundantly 
developed,  and  consequently  disease  is  more  frequent.  But 
the  ultimate  effects  are  otherwise.  Drainage  and  cultivation 
are  healthful;  and  he  who  ditches  and  dries  the  fertile  low 
grounds  of  the  cotmtry  is  a  public  benefactor.  This  pointy 
though  made  in  the  pleadings,  was  not  relied  upon  in  the 
argument,  and  we  dismiss  it  without  further  remark. 

There  is  a  fact  which  we  think  weakens  the  equity  of  the 
plaintiff's  bill.  He  bought  and  settled  on  his  land  after  de- 
fendants had  contracted  for  theirs,  the  purpose  for  which  they 
wished  it  being  known  to  him.  Now,  although  this  is  not 
taken  to  be  conclusive  against  the  plaintiff's  equity,  it  is 
matter  which  ought  to  weigh  something,  and  turn  the  scale  in 
a  doubtful  case.  What  he  complains  of  as  a  nuisance  has  not 
been  obtruded  upon  him,  but  he  has  met  it  half-way.  Are  we 
not  at  liberty  to  infer  his  apprehensions  of  injury  are  either 
not  entertained  at  all,  or  are  greatly  exaggerated  ? 

The  plaintiff  has  succeeded  to  all  the  rights  of  his  vendor, 
when  these  rights  are  ascertaiifed.  In  defining  them,  it  is 
proper  for  us  to  consider  how  and  through  whose  agency  the 
transaction  occurred,  out  of  which  they  sprung. 

The  plaintiff  sought  the  contract,  and  he  ought  not  to  in* 
vdce  the  court  to  protect  him  from  what  he  says  are  the  neoes- 
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saiy  conseqaences  of  it.  He  cannot  rightfully  complain  if 
equity  decline  interfering  to  remove  or  restrain  defendants,  and 
thus  prev^it  the  effects  of  the  contract  He  ought,  at  least, 
before  he  asks  lor  such  interference,  to  establish  at  law  the 
injury  he  alleges. 

Public  cemeteries,  for  the  orderly  and  decent  sepulture  of 
the  dead,  are  necessary  requirements  for  all  populous  towns, 
hi  fixing  sites  for  them,  private  must  yield  to  public  conven- 
ience,  and  the  courts  will  be  particularly  careful  and  not  inter- 
fere to  prevent  such  establishments,  unless  the  mischief  be 
undoubted  and  irrepu'able.  Our  conclusion  is,  that  burying 
the  dead  in  public  cemeteries  is  not  necessarily  a  nuisance,  but 
might  become  so  by  careless  and  improvident  modes  of  inter- 
ment. It  is,  at  most,  a  doubtful  or  contingent  nuisance,  and 
in  such  cases  the  courts  of  equity  will  not  interfere  to  prevent, 
but  will  leave  complainants  to  establish,  the  nuisance  by  an 
action  at  law,  when  it  shall  arise. 

The  pleadings  satisfy  us  that  plaintiff  voluntarily  placed 
himself  by  the  side  of  the  grounds  selected  for  this  establish* 
ment,  and  thus  put  himself  in  contact  with  an  apprehended 
nuisance. 

And  therefore  the  court  will  not  interfere  to  restrain  defend- 
ants in  the  use  of  their  grounds  tor  the  purpose  intended, 
unless  the  nuisance  be  clear,  or  unless,  as  stated  before,  it  shall 
be  established  at  law. 

Having  disposed  of  the  interlocutory  order  appealed  from  in 
fiEkvor  of  the  defendants  upon  its  merits,  we  deem  it  unneee^* 
sary  to  notice  the  objection  to  the  frame  cf  the  bill  in  making 
the  parties. 

Let  the  order  appealed  from  be  reversed,  and  the  injunotioa 
be  dissolved,  and  let  this  be  certified  to  the  ooort  below. 

Decretal  order  reversed. 


Tbm  PBorciPAL  0A8I  IB  ciTiD  AKD  pjgi'UouiaHiD  in  Ckorh  T.  LawrmoBf  6 
Jones  Eq.  85,  and  its  doctrine  ia  approved  in  thai  oaae. 

Whbh  NviSAircB  APFKxmnmBD  n  DiTBHMja  om  OdimmBfT,  equity  will 
noi  interfere,  lint  will  leare  eomplainant  to  hia  legaJ  remedy:  Donqfw,  AUmn^ 
85  N.  O.  362,  citing  the  principal  caae:  Dumenil  v.  Dmpant,  68  Aul  Dec.  751| 
Kirhham  ▼.  Handy,  54  Id.  45;  Dargan  ▼.  WaddtU,  49  Id.  421. 

KuiBAirci,  What  CoHSnrnrxs,  Gehiiullt,  is  diacnased  in  BurdUt  v. 
Swnson,  67  Am.  Dec  665,  and  note  609;  Coker  ▼.  Bk^  54  Id.  347;  OaUin  v. 
VdlmMm,  3»Id.  667;  FUKy.  Dodge,  47  Id.  254. 
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or  APFBEHXirDXD  DAvexB,  aa  the  erection  of  a  hospital  or  powder-raiUi 
Ax.  Dia  Vol.  LXXV-28 
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WohoU  ▼.  Melkk,  66  Am.  Deo.  790,  where  the  rabject  of  natnnoei  genenllj 
k  diicuMed.    8ee  also  note  Id.  799. 

EBacnoN  or  Pubuo  Cexetxrt  will  bb  Rxstraixsd  wheneTer  it  is  made 
to  appear  that  it  ia  to  be  located  where  it  will  endanger  the  health  of  the 
pnblic,  or  any  member  thereof:  Clark  ▼.  Lawrence,  6  Jones  Eq.  86,  citing  the 
principal  case;  bat  where  the  nniaaace  apprehended  is  contingent  or  dubious 
equity  will  not  interfere,  bat  will  leave  the  injared  party  to  his  remedy  al 
law:  Dortey  v.  Allen,  85  N.  0.  362,  citing  and  approving  the  principal 
Dumesnil  ▼.  DupotU,  68  Am.  Doc  750,  note  755. 


McDonald  v.  McDonald, 

[6  JoKBS's  Equity,  21L] 
AssiONMBirr  or  Meri  Ezpectaxct  will  be  given  effect  in  eqaity,  not  as  a 
grant,  bat  as  a  contract,  entitling  the  assignee  to  a  specific  perfonnanos 
as  soon  as  the  assignor  has  the  power  to  perform  it. 

In  equity.  Margaret  McDonald  died  in  1855.  In  1849 
plaintiff  sold  to  his  nephew,  the  defendant,  all  claim  in  ex- 
pectancy to  her  estate  that  he  might  acquire  as  her  heir  at 
law  or  legatee,  and  executed  to  him  a  deed  therefor,  for  which 
he  received  one  thousand  dollars.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

Fowhj  Kelly  and  William  McL,  McKay,  for  the  plaintiff. 

/.  //.  Bryan  and  K.  P.  Battley  for  the  defendant. 

By  Court,  Battle,  J.  The  proofs  satisfy  us  beyond  a  doubt 
that  the  instrument  which  the  plaintiff  seeks  to  impeach  was 
obtained  by  the  defendant  fairly  and  without  fraud,  or  the  ex- 
ercise of  any  undue  influence;  that  the  plaintiff  was,  at  the 
time  when  he  executed  it,  entirely  capable  in  law  to  do  so; 
that  he  fully  understood  its  import  and  meaning;,  and  that 
the  consideration  which  he  receiyod  for  it  was,  under  the  cir- 
cumstances, fair,  if  not  fully  adequate.  It  cannot  therefore 
be  set  aside  either  upon  the  ground  of  fraud,  imdue  influence, 
want  of  capacity  in  the  assignor,  or  for  a  defect  of  considera- 
tion. If,  then,  the  plaintiff  be  entitled  to  the  relief  which  he 
seeks,  either  in  whole  or  in  part,  it  must  be  because  Uio  in- 
strument in  question  is  inoperative,  either  because  there  was, 
at  the  time  when  it  was  executed,  no  interest  in  him  upon 
which  it  could  operate,  or  because  it  is  illegal  as  being  against 
the  policy  of  the  law;  or  if  neither  of  these  objections  be 
good,  that  it  does  not  convey  or  bind  the  whole  of  the  plain* 
tiffV  intprost  in  the  estate  of  the  defendant's  intestate. 
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It  is  very  clear  that,  at  the  time  when  the  instrun  ent  was 
executed,  it  could  not  operate  as  a  conveyance  df  assignnionl 
of  what  it  purported  to  transfer.     Margaret  tlcDonald,  the  de- 
fendant's intestate,  was  then  living,  and  the  phiintifl*  had  but 
a  mere  possibility  or  expectancy  of  an  interest  in  her  estate* 
He  was  at  the  time  one  of  her  nearest  blood  relations,  and  had 
a  chance,  by  outliving  her,  to  become  entitled  to  a  part  or  to 
the  wholo  of  her  estate  as  heir  at  law  and  next  of  kin,  but  he 
had  no  interest,  or  possibility  coupled  with  an  interest,  in  it 
It  follows  as  a  matter  of  course  that  ho  did  not  have  anything 
which  he  could  assign  or  transfer  to  another  either  at  law  or 
in  equity.     But  lie  had  a  right  to  make  a  contract  to  convey 
whatever  interest  he  might  in  future  have  in  his  cousiii's  prop- 
erty, and  such  a  contract,  when  fairly  made  upon  a  vahiable 
consideration,  the  court  of  chancery  will  enforce  whenever  the 
property  shall  come  into  his  possession.    Thus  it  is  said,  and 
the  assertion  is  well  sustained  by  the  authorities  both  in  Eng- 
land and  in  this  country,  that  '^  chancery  will  give  efiect  to 
the  assignment  of  a  mere  expectancy  or  possibility,  not  as  a 
grant,  but  as  a  contract  entitling  the  assignee  to  a  specific  i)er- 
formancc,  as  soon  as  the  assignor  has  acquired  the  power  to 
perform  it:"  See  the  American  edition  of  White  &  Tudor's 
Equity  Cases,  72  Law  Lib.  202  and  224,  which  cites  Ilobson  v. 
Trevor,  2  P.  Wms.  191;  Beckley  v.  Newland,  Id.  182;  Wright  v. 
Wright y  1  Ves.  sen.  409;  AlUton  v.  Bank  of  South  Carolina j  2 
Hill  Ch.  Cas.  236;  Breckenridge  v.  Churchiilj  8  J.  J.  Marsh. 
13;  see  also  Smith  on  Real  and  Personal  Property,  457,  and 
Fry  on  the  Specific  Performance  of  Contracts,  100  Law  Lib. 
263,  and  the  cases  particularly  of  Wiseman  v.  Roper ,  1  Ch. 
Rep.  154;  Alexander  v.  Duke  of  WeUingtoUy  2  Russ.  &  Myl. 
85;  Persse  v.  Persaej  7  CI.  &  Fin.  279;  Hinde  v.  Blake,  3  Beav. 
235;  and  Meek  v.  KettUwell,  1  Phill.  347. 

It  ia  true  that  the  policy  of  giving  effect  to  contracts  of  this 
kind  against  expectant  heirs  has  been  doubted  by  very  emi- 
nent judges;  and  Chief  Justice  Parsons,  in  Boyntony.  Ilyhbard^ 
7  Mass.  112,  refused  to  sanction  an  assignment  made  by  a 
nephew  in  the  life-time  of  his  imcle  of  his  expectant  interest 
in  that  imcle's  estate.  But  the  doctrine  is  now  too  well  estab- 
lished to  be  disregarded,  and  the  authorities  to  which  they 
refer  fully  sustain  White  &  Tudor  in  saying  that  "a  mere 
expectancy,  as  that  of  an  heir  at  law  to  the  estate  of  his  an- 
cestor, or  the  interest  which  a  person  may  take  imder  the  will 
of  aoother  then  living,  or  the  share  to  which  such  person  may 
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become  entitled  under  an  appointment,  or  in  personal  estate 
as  presumptive  next  of  kin  of  a  person  then  living,  is  assign- 
able in  equity  for  a  valuable  consideration;  and  where  the 
expectancy  has  fiallen  into  possession,  the  assignment  will  be 
enforced. 

Having  decided  that  the  instrument  in  question  is  bmding 
apon  the  plaintiff,  it  only  remains  for  us  to  inquire  what  is  the 
extent  of  the  interest  upon  which  it  operates.  It  is  contended 
by  the  plaintiff's  counsel  that  at  most  it  can  bind  only  the 
apparent  expectant  interest  which  the  plaintiff  had  in  his 
cousin's  estate  at  the  time  it  was  executed,  which,  as  his 
brother  Neil  was  then  alive,  was  only  one  half.  The  lan- 
guage of  the  instrument  is  as  broad  and  extensive  as  it  could 
well  have  been  made,  and  embraces  everything  which  in  any 
possible  contingency  could  accrue  to  the  grantor  firom  the 
estate  to  which  it  relates.  It  is  quite  probable  that  neither 
party  fully  considered  what  might  eventually  come  within  its 
operations,  but  they  agree  to  take  the  chances,  and  they  must 
now  abide  by  the  result.  Had  the  plaintiff  died  before  his 
brother  in  the  life-time  of  the  intestate,  or  had  they  both  died 
before  her,  then  the  defendant  would  have  taken  nothing  by 
his  contract.  Had  both  brothers  ouUived  their  cousin,  ihe 
defendant  could  have  claimed  under  the  assignment  only  one 
half  of  the  estate,  but  as  the  events  occurred  which  were  most 
favorable  to  him,  he  gets  all. 

The  result  is,  that  the  plaintiff  has  no  equity  in  the  claim 
which  he  prefers.  If  he  had  in  any  way  obtained  the  posses- 
sion of  the  property  of  the  intestate,  the  court  of  equity  would 
have  compelled  him  to  convey  it  to  the  defendant;  and  it  fol- 
lows, as  a  necessary  consequence,  that  as  it  is  already  in  the 
hands  of  the  latter,  the  court  will  not  aid  the  plaintiff  in  get- 
ting it  from  him. 

Bill  dismissed,  with  costs. 

Tbs  Bocianni  ov  thi  psnfOEPAL  oabm  n  rmxT  dboobod  in  Neettte^B 

Shc^r  ▼.  Ntedkit  70  Am.  Dec  85,  and  aathoritiei  collected  by  the  coort;  bat 
that  case  inv'olTed  more  paiticalarly  the  right  of  a  hneband  to  releaae  an  ex- 
pectancy of  his  wife^  and  it  was  held  that  sach  a  releaae  or  aasignment  only 
placed  the  grantee  in  the  eame  condition  as  the  husband  himself,  and  if  the 
hnsband  died  before  the  expectancy  became  a  vested  ri^iti  the  assignmsnt^ 
etc.,  failed,  for  the  reason  that  there  was  asrer  any  right  of  property  in  ths 
sabject-matter  in  the  hnsband. 

Rif.iiai  BT  Hob  Afpabirt  with  oorenant  of  non-daim,  made  fairiy  and 
with  consent  of  ancestor,  is  binding  on  heir:  Omii»Y»  Cmii$p  63  Am.  Deo.  661, 
and  note  661 
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SzFiOEUicnr  am  Mjbs  PoisiBiLnT  u  mn  AMio¥iTti.i,  but  tqputy  will 
gm  them  «flEeci,  as  hdd  in  the  prinGipal  case:  See  Ntfdk£%  Hdr  t.  ^ettMeg^ 
70  Am.  Dee.  8S»  and  note  99. 

RiCT.TtAsp  OF  BznKTTAVcm  an  fniljr  Sensed  in  note  to  liaHnentioiied 
70  Id.  9ly  wime  mttontiai  aie  ooOeeted. 


POSTOIT    U    GiLLESPIBL 

[5  JoxrB8'8  XQUITT,  358w] 

Pabtt  BATcro  OnrrBACTKD  with  AsrorrHES  to  Vabst  osnmt  ghre  away 
hk  or  lier  property  withovt  tin  eonaaat  of  tin  other  par^  to  ilia  sMffriagi 
eontfaotb 

NoncB  TO  0ns  Pabtt  to  Mibrtaob  CkurntAcr  that  the  other  haa  giToi 
away  property  after  entering  into  the  contract^  bat  before  maixiagev  will 
not  hinder  the  injured  party  from  inaiating  on  the  inralidity  of  the  gift 

Bill  in  equity  for  an  injunction,  and  to  set  aside  two  deeds 
claimed  to  be  in  fraud  of  plaintiff's  marital  rights.  The  facts 
are  sufficiently  stated  in  the  opinion^ 

Fleming^  for  the  plaintiff. 

Boyden  and  Janes,  far  the  defendants. 

By  Courts  Pearson,  C.  J.  The  plaintiff  and  Mrs.  Gillespit 
had  entered  into  an  agreement  to  marry,  and  the  day  for  its 
solemnization  was  fixed.  Three  days  before  the  time  fixed  for 
the  wedding,  her  father  induces  her  to  convey  all  of  her  prop- 
erty, except  the  negro  woman,  in  whom  she  had  but  a  life 
estate,  to  the  defendant,  Lueco  M.  Gillespie,  her  infant  son, 
who  was  before  sufficiently  well  provided  for  by  his  father's 
will.  After  procuring  this  conveyance,  the  father  still  deter- 
miiied  to  prevent  the  marriage  if  he  could.  He  starts  off  with 
her  to  Virginia.  In  Davie  county,  at  the  house  of  a  relative, 
she  becomes  too  much  indisposed  to  proceed  on  the  journey. 
The  plaintiff  goes  there  and  has  an  interview,  and  learns  from 
her  the  fact  that  she  had  been  induced  to  execute  the  convey- 
ance of  her  property  to  her  son.  Both  the  plaintiff  and  Mrs. 
Gillespie  still  insist  that  the  marriage  should  take  place. 
Whereupon  she  goes  back  home  with  her  father,  and  the  mar- 
riage is  solemnized  shortly  thereafter. 

Roper,  in  his  treatise  on  husband  and  wife,  upon  an  exam- 
ination of  the  cases,  comes  to  this  conclusion:  ^^It  is  presumed, 
therefore,  that  without  the  consent  of  the  intended  husband, 
the  law  will  not  permit  any  disposition  of  the  wife's  property 
to  be  made  before  the  marriage  tlien  in  contemplation,  and 
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that,  tinder  no  circumstances,  after  a  treaty  of  marriage  has 
commenced,  will  any  such  yolmitary  disposition  of  her  prop- 
erty be  binding  on  her  subsequent  husband.  In  the  absence 
of  other  evidence  of  fraud,  the  time  when  the  disposition  or 
settlement  was  made  must  decide  its  validily,  and  attention 
to  this  circumstance  will,  as  it  is  presumed,  reconcile  the  prin- 
cipal cases:"  1  Roper  on  Husband  and  Wife,  164.  This  pas- 
sage in  Roper  as  been  cited  by  this  court  with  approbation 
in  several  cases,  but  it  was  never  before  necessary,  to  decide  the 
precise  point  which  is  now  presented,  L  «.,  Does  notice  of  the 
conveyance  made  by  the  wife,  imparted  to  the  husband  at  any 
time  before  the  marriage  is  solemnized,  defeat  his  right  to 
have  the  conveyance  set  aside?  Or  is  it  necessary,  in  order 
to  bind  him,  that,  after  receiving  notice,  he  should  concur  and 
give  liis  consent  thereto,  which  is  usually  done  by  his  signa- 
ture on  the  conveyance? 

Spencer  v.  Spencer^  3  Jones  Eq.  404,  after  reciting  the  pas- 
sage from  Roper,  and  making  a  reference  to  the  other  cases  in 
which  it  is  cited  with  approbation,  is  put  on  the  ground  that  Iho 
notice  is  vague  and  indefinite.  Taylor  v.  Richnanj  Busb.  Eq. 
278,  where  the  husband  actually  signed  the  conveyance,  is  put 
on  the  ground  of  surprise,  because  the  paper  was  presented  to 
him  after  the  parties  had  met  together  for  the  purpose  of  being 
married. 

The  question  depends  on  the  time  when  the  disposition  or 
settlement  is  made,  and  the  principle  is  this,  if  a  woman, 
before  she  has  a  marriage  in  contemplation,  gives  away  her 
property,  the  man  who  afterwards  marries  her  has  no  ground 
of  complfdnt  on  which  he  can  stand  before  this  court,  although 
he  married,  expecting  to  get  the  property,  and  without  notice 
of  the  disposition  previously  made  by  her. 

After  the  courtship  has  begun,  that  is,  after  the  man  has 
signified  his  intention  to  address  the  woman,  and  before  the 
matter  is  concluded  by  her  acceptance  of  the  proposition,  if 
she  give  away  her  property,  and  he  has  notice  thereof,  and 
still  proceed  in  his  courting,  the  disposition  is  binding 
upon  him,  although  he  did  not  concur  and  give  his  consent; 
because  at  the  time  of  his  notice  he  was  not  committed  by  a 
contract  to  marry,  and  his  equity  can  only  be  put  on  the 
ground  that  he  was  deceived,  which  is  repelled  by  the  naked 
fact  of  notice,  as  in  an  action  of  deceit  in  the  sale  of  a  horse, 
where  it  is  proved  that  the  vendee  has  notice  of  the  defect 
before  the  trade  was  closed. 
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After  the  coortship,  or  negotiation  abont  and  concerning  the 
marriage,  is  concluded,  and  the  parties  bind  themselves  by  a 
contract  to  marry,  neither  can-  give  away  his  or  her  property 
without  the  consent  of  the  other,  and  the  matter  does  not  then 
rest  uix)n  a  mere  question  of  deceit,  which  may  be  repelled  by 
proof  of  notice,  but  involves  a  question  of  fhiud  on  a  right 
vested  by  force  of  a  contract,  for  a  breach  of  which  an  action 
will  lie  at  law;  although  a  court  of  equity  will  not  enforce  a 
specific  performance,  for  a  reason  growing  out  of  its  peculiar 
nature,  t.  e.^  if  the  parties  are  unwilling,  they  cannot  be  forced 
to  live  together  as  man  and  wife  should  do;  so  a  specific  per- 
fonuanco  is  impracticable;  and  the  court  declines  the  jurisdic- 
tion,  on  the  same  ground  that  it  will  not  attempt  to  make 
parties  proceed  under  a  contract  to  carry  on  business  as  co- 
partners in  merchandise,  because,  without  mutual  good-will 
anil  readiness  on  both  sides,  the  object  cannot  be  accom- 
plished; still,  there  is  a  valid  contract,  embracing  in  its  con- 
sequences the  property  of  each  of  the  parties;  for,  as  is  said  in 
Ilo)>cr,  Bnpray  1G3,  the  wife's  fortune,  in  addition  to  liis  own, 
may  be  a  weighty  consideration  and  inducement  for  entering 
into  the  contract;"  and  of  course,  after  the  contract  to  marry 
is  concluded,  she  cannot  convey  her  property  without  his  con- 
currence, and  if  she  does,  the  |)erson  taking  it  with  notice  will 
be  converted  into  a  trustee,  in  order  to  prevent  a  fraud  on  the 
contract. 

In  our  case,  the  father  of  Mrs.  Gillespie,  at  whose  instance 
the  conveyance  was  made,  and  who  was  acting  as  the  self-con- 
stituteil  prochein  avii  of  her  infant  son,  had  notice,  and  indeed, 
procured  her  to  make  it  for  the  express  purpose  of  defeating 
the  rights  of  the  plaintiff  vested  by  force  of  the  contract  to 
marry. 

The  ground  mainly  relied  on  by  Mr.  Boyden  for  the  defend- 
ant, to  wit,  that  the  conveyance  was  for  a  valuable  considera- 
tion, is  not  tenable,  for  several  reasons.  We  have  seen  that  it 
was  made  with  full  notice  of  a  pre-ezidting  contract,  and  with 
the  purpose  of  defeating  it.  In  respect  to  the  several  articles 
of  furniture  bought  by  Mrs.  Gillespie,  her  8a3ring  "that  she 
intended  to  give  them  to  her  son"  amounts  to  nothing,  and  has 
no  legal  cficct.  In  respect  to  the  land  and  slaves,  the  alleged 
arrangement,  not  behig  in  writing,  was  not  valid  or  obligatory 
in  law  or  equity,  and,  at  most,  the  amount  of  it  was  that  her 
specific  legacy  should  abate  ratably  with  that  of  her  son,  and 
she  was  to  make  good  by  fair  contribution  any  abatemAnt  of 
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his  legacy  camied  by  the  sale  of  a  elaTe  ^ven  to  him  instead 
of  one  given  to  her — ^taking  into  cooBideoration  the  fact  that  Hm 
legacy  to  him  was  contingent  upon  the  event  of  his  arriving  at 
the  age  of  twenty-one,  with  a  limitation  over  to  her  if  he  died 
mider  that  age,  and  the  legacy  to  her  was  for  life,  with  a  lin^ 
itation  over  to  the  son  if  he  arrived  at  full  age.  So  that  thia 
understanding  can  in  no  sense  be  treated  as  a  valuable  consid- 
eratioa  to  support  the  absolute  conveyance,  which  she  was 
induced  to  make  to  her  son  on  the  eve  of  her  expected  mar- 
riage, and  it  must  be  treated  as  mere  security  for  any  balance 
which,  upon  a  final  settlement  of  the  estate,  may  appear  to  be 
due  by  reason  of  a  necessity  for  an  abatement  of  the  specific 
legacies,  taking  into  consideration  the  value  of  the  legacy  to 
her  and  the  legacy  to  her  son  under  the  will  of  the  testator. 

There  is  still  another  view  on  which  the  ground  taken  by 
Mr.  Boyden  is  not  tenable.  We  are  satisfied  by  the  evidence 
that  Mrs.  Gillespie  did  not  execute  the  conveyance  voluntarily 
and  of  her  own  accord.  She  did  so  under  moral  if  not  phjrsi- 
cal  duress,  and  consequently  the  conveyance  is  inoperative  and 
of  no  effect.  The  testimony  of  the  subscribing  witness  estab- 
lishes the  actual  constraint,  and  if  it  be  said  he  is  a  man  of 
notoriously  bad  character,  the  reply  is,  that  "he  was  selected 
by  the  fatlier;''  so  he  cannot  object  on  account  of  bad  charac- 
ter; for,  if  so,  there  is  no  proof  of  the  execution  of  the  deed, 
and  there  is  room  for  the  imputation  that  such  a  witness  was 
selected  because  the  father  did  not  choose  to  have  a  credible 
witness  who  could  speak  of  the  constraint  and  duress  imposed 
on  his  daughter.  If  to  this  be  added  the  fact  that  the  convey- 
ance was  executed  at  the  instance  of  a  father  by  a  daughter 
whose  business  he  had  charge  of^  who  was  living  in  his  family, 
and  wholly  dependent  on  him,  and  who,  having  agreed  to 
marry  a  man  to  whom  her  father  had  objections,  was  willing 
in  almost  any  way  to  propitiate  his  favor,  and  the  further  fact 
that  after  all  these  concessions  made  by  her,  and  the  deeds 
were  signed  according  to  his  dictation,  she  is,  on  the  next  day, 
but  two  days  before  the  day  fixed  on  for  her  marriage,  con- 
strained by  her  father  to  start  on  a  journey  to  Virginia,  which 
purpose  she  defeated,  at  the  house  of  a  relation,  by  indisposi- 
tion, either  actual  or  feigned,  whereby  her  intended  husband 
is  enabled  to  overtake  them,  clearly  makes  out  a  case  of 
duress. 

The  plaintiff  is  entitled  to  a  decree  setting  aside  the  con- 
veyances as  in  fraud  of  his  contract  to  marry,  except  so  far  aa 
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to  give  ihem  efibel  ag  a  eecurity  for  any  abatement  which,  in 
a  settleinent  of  the  eslaie,  it  may  appear  her  legacy  was  liable 
to,  in  order  to  meet  her  ratable  part  of  the  debts  of  the  teeta* 
tor,  which,  although  not  relied  on  in  the  bill  as  a  distinct 
gronnd  for  relief^  is  relevant,  in  reply  to  the  allegatian  that  the 
oanyeyance  was  for  yalnaUe  consideratioin. 
Decree  accordingly. 


Gdt  Mabs  bt  Womav  «o  am  Gbiiabsn  oa  the  «vi»  «f  bar  Moond  nuur- 
ziagD  k  no  fraud  on  tlM  mantel  righta  of  her  aeooiid  hnebend  when  he  knew 
of  the  gift  before  the  mardage:  MeChtn  t.  MUUr,  21  Am.  Dea  022. 


Pabker  u  Jones. 

[5  JOKBs'8  EQUirt;  SM.1 
■ODzrr  HAS  No  JjrasNXjnaa  to  prerent  a  aeoond  aatiaftirtinn  of  a  Judgment 

iqpoQ  the  aame  ezecotion. 
Upon  Wbtt  of  Audita  Querela,  the  court  laming  an  exeontion  will  call 

it  in  when  it  hae  been  aatiaaed,  and  erder  the  aatJafairtian  entered  of 


Larniio  BzaounoN  uvov  Phopxbts;  Aim  BiTUBKnia  It  to  Dibtob 
upon  his  executing  a  £orthconiing  bond,  is  not  a  aatisfaction  of  anch  exe- 
cution. 

Bill  in  equity.  Judgment  was  rendered  against  J.  A.  Mc- 
Biannen,  as  principal,  and  C.  T.  McI4Annen  and  plaintififs 
Parker  and  Lockhart,  as  sureties,  for  one  thousand  dollars, 
and  in  favor  of  the  administrators  of  B.  L.  Durham.  Execu- 
tion was  issued  thereon,  and  put  in  the  hands  of  defendant,  as 
sheriff.  He  levied  on  all  the  land  owned  by  J.  A.  McMannen. 
The  sheriff  also  had  other  executions  of  prior  teste  in  his 
hands  at  the  same  time  against  J.  A.  McMannen,  and  levied 
ihem  ujxm  personal  property  of  said  J.  A.  McMannen,  suffi- 
cient, as  plaintiffs  allege,  to  have  satisfied  them.  This  prop- 
erty went  back  into  the  debtor's  hands  upon  his  giving  a  bond 
for  its  delivery  on  the  day  of  sale.  Shortly  after  this,  the 
property  was  levied  on  by  a  constable,  under  judgments  of 
justices'  courts,  and  executions  issued  thereon,  put  in  his 
hands,  and  the  whole  of  it  was  sold  and  applied  to  the  pay- 
ment of  these  judgments  of  the  justices'  courts.  The  sheriff 
then  levied  the  executions  of  older  teste  upon  the  land  upon 
which  the  Durham  execution  had  been  levied,  to  the  exclu- 
sion of  the  latter  execution.  The  bill  is  filed  by  Parker  and 
Lockbart  against  the  sheriff  and  the  administrators  of  the 
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principal  debtor,  alleging  a  combination  between  said  sherifif 
and  tL«9  principal  debtor  and  the  plaintiff  in  the  justices'  judg- 
ments to  wrest  the  personal  property  from  the  satisfaction  of  the 
executions  of  prior  teste  above  named,  and  turning  them  upon 
the  real  property,  to  which  alone  plaintiffs  could  look  for  the 
satisfaction  of  the  judgment  against  them  as  sureties;  that 
said  J.  A.  McMannen  is  wholly  insolvent;  that  the  executions 
of  prior  teste  aforesaid  were  satisfied  by  tlic  levy  made  upon 
said  personal  property;  that  the  levy  upon  the  real  property 
satisfied  the  execution  upon  which  plaintiffs  are  liable;  that 
said  executions  ought  not  to  be  satisfied  a  second  time.  The 
prayer  is  for  an  injunction  to  prevent  said  sheriff  from  pro- 
ceeding further.  A  motion  was  made  to  dissolve  the  injunc- 
tion, which  was  refused.    Defendants  appealed. 

Oraharrij  for  the  plaintiffs. 

PhiUips  and  Norwood j  for  the  defendants. 

By  Court,  Pearson,  C.  J.  The  bill  discloses  no  equity 
against  the  defendants  Stagg  and  Davis,  the  administrators 
of  the  creditor.  lie  did  no  wrong,  and  it  is  not  charged  that 
he  in  any  way  induced  or  concurred  in  the  supposed  miscon- 
duct of  the  defendant  Jones,  as  sheriff,  or  was  connected  with 
the  supposed  fraudulent  combination  between  Jones  and  the 
other  defendants.  On  the  contrary,  he  was  the  party  directly 
injured  by  it,  and  was  thereby  delayed  in  the  collection  of  his 
debt,  and  it  would  be  strange  if  that  could  be  made  a  ground 
for  enjoining  his  personal  representative  from  proceeding  in  the 
exercise  of  their  legal  right  to  make  the  money  due  upon  the 
judgment. 

The  position  assumed  is,  that  by  reason  of  the  "actings  and 
doings''  of  Jones,  the  sheriff,  the  judgment  in  question  was, 
in  legal  contemplation,  satisfied.  Admit,  for  the  sake  of  argu- 
ment, that  to  be  true,  the  plaintiff  has  a  clear  legal  remedy,  for, 
upon  a  writ  of  audita  qxierela,  the  court,  where  the  judgment 
remains,  will  order  "satisfaction"  to  be  entered  up  on  the 
record,  and  call  in  the  execution,  if  one  has  issued.  So  there 
is  no  equity  involved,  and  nothing  to  require  the  interference 
of  this  court. 

But  waiving  that  question,  do  the  matters  of  fact  alleged 
have  the  legal  effect  of  a  satisfaction?  The  sheriff,  having  in 
his  hands  prior  executions  in  favor  of  other  creditors,  had 
levied  them  on  personal  property  of  the  principal  debtor,  of 
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value  snfScient  for  their  discharge,  and  permitted  the  debtor 
to  take  the  property  back  into  his  possession  upon  his  giving  a 
forthcoming  bond,  and  the  property  is  levied  upon  and  sold 
under  executions  in  the  hands  of  a  constable.  The  execution 
issuing  on  the  judgment  in  question,  together  with  the  prior 
executions,  are  levied  on  land  of  the  debtor,  which  is  sold  by 
the  sheriff,  and  nearly  all  the  money  raised  by  the  sale  is  ap* 
plied  by  the  sheriff  to  the  satisfaction  of  the  prior  executions, 
and  but  a  small  amount  is  applied  to  the  execution  on  the 
judgment  in  question. 

If  the  sheriff  had  enforced  the  forthcoming  bond,  and  by 
means  thereof  made  the  money  to  satisfy  the  prior  executions, 
then  he  could  liavc  satisfied  the  judgment  in  question  out  of 
the  money  raised  by  the  sale  of  the  land,  but  for  some  cause, 
with  which  the  creditor  has  no  connection,  he  failed  to  do  so^ 
and  thereby  but  a  small  sum  was  applicable  to  the  judgment, 
and  of  course  it  remains  unsatisfied. 

If  a  sheriff  levies  upon  personal  property,  the  title  is  thereby 
vested  in  him,  and  the  execution  is  satisfied,  unless  the  prop- 
erty gets  back  into  the  possession  of  the  debtor,  or  is  otherwise 
applied  to  his  use:  Collier  v.  Bank  of  Nevohem^  2  Dev.  Eq.  525. 
In  this  case  the  property  did  get  back  into  the  possession  of 
the  debtor,  and  was  applied  to  his  own  use  in  the  discharge  of 
the  executions  in  the  hands  of  the  constable,  and  besides,  the 
execution  on  the  judgment  in  question  never  was  levied  on 
the  personal  property;  bo,  the  gravamen  of  the  plaintiff  is,  that 
the  sheriff  did  not  enforce  the  forthcoming  bond,  and  thereby 
make  room  for  the  payment  of  the  judgment  out  of  the  money 
raised  by  the  sale  of  the  land.  In  this  complaint  against  the 
sheriff,  the  creditor  concurs  with  them,  being  himself  the  party 
directly  injured.  How,  then,  can  this  omission,  malfeasance, 
or  misconduct  of  the  sheriff,  give  them  an  equity  against  his 
administrators. 

Without  reference  to  the  answer  of  the  defendant  Jones,  or 
the  explanation  given  by  him,  we  are  of  opinion  that  the  in- 
junction ought  to  have  been  dissolved,  on  the  motion  of  the 
administrators,  for  the  want  of  equity  against  them,  and  the 
order  continuing  the  injunction  until  the  hearing  must  be 
reversed,  and  the  injunction  be  dissolved. 

Whether  the  plaintiffs  can  have  any  relief  against  the  sheriff, 
or  whether  by  arranging  the  debt  and  taking  an  assignment 
from  the  administrators  they  can  subject  him  at  law,  or  can 
work  out  an  equity  through  the  creditors  in  the  prior  execo- 
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tion,  BO  as  to  hove  relief  on  the  farthcamiBg  bond,  are  ( 
tions  into  which  we  will  not  enter. 
Decretal  order  revo-sed. 


Equitt  wnJi  NOT  IimcBVEBB  where  there  is  a  complete  remedy  at  law; 
Partm  v.  LaaUerkh^  6  Jones  Eq.  341,  citing  the  principal  case. 

LxvT  UPON  Fersonal  PR0PEBT7  IS  SATISFACTION  of  the  execQtioii  ii]ilen> 
the  property  gets  hack  into  the  possession  of  the  debtor:  HdmiUon  v.  Jfoeneift 
84  N.  C.  14,  citing  the  principal  case.  The  same  mle  applies  to  levy  npon  real 
property:  Tanmsend  v.  STmih,  70  Am.  Bea  400,  and  note  401;  or  nnlesa  it  has 
gone  in  payment  of  higher  demands  against  defendant:  Johntonv,  Oraham^ 
65  Id.  601.  A  levy  on  personal  property,  which  Is  not  sold  by  reaaoa  of 
wrongfolactoldebtor,  wOl  not  bar  issoanoe  of  second  writ:  WMy»  Btatpaaa, 
33  Id.  810. 


OvBETON  V.  Sawyer. 

[7  JoNSS's  Law,  6.] 
BoKD  OB  SsALXD  KoTB  Dblivxbbd  AS  Qht  Gai»a  Mobtib  will  no4  ba 
transferred  to  donee  so  as  to  vest  title  in  him,  unless  it  is  properiy  trans- 
ferred by  indorsement  also,  and  where  the  gift  was  made  simply  by  a 
transfer  of  possession,  its  valne  may  be  recovered  at  law  in  an  action  of 
trover  by  the  personal  representatives  of  the  donor. 

Plaintiff's  testator,  in  his  last  illness,  placed  a  bond  or 
note  under  seal  in  defendant's  hand,  requesting  that  in  case 
he  died  it  be  equally  divided  between  one  Sawyer  and  one 
Eason.  It  was  not  indorsed.  Plaintiff  demanded  the  paper, 
and  defendant  refused  to  give  it  up  to  him.  He  then  brought 
this  suit.    Judgment  for  plaintiff.     Defendant  appealed. 

W,  A.  Moore  and  Johnson^  for  the  plaintiff. 

Jordan  and  Winston^  jun,^  for  the  defendant. 

By  Court,  Battle,  J.  We  are  unable  to  distinguish  this 
case,  in  principle,  from  those  of  Fairly  v.  McLean^  11  Ired.  L. 
158,  and  Brickhovse  v.  Brickhouse^  Id.  404.  The  principle  ia^ 
that  if  negotiable  securities  be  given,  either  absolutely  or  upon 
condition,  by  the  person  to  whom  they  are  payable  to  another, 
without  indorsement,  the  executor  or  administrator  of  the 
donor  may  recover  their  value  in  an  action  of  trover  at  law. 
The  only  ground  of  distinction  between  those  cases  and  the 
present  which  has  been  or  can  be  suggested  is,  that  the  latter 
is  the  case  of  a  donatio  causa  mortis^  in  which  it  is  insisted  that 
the  law  transfers  the  legal  title  to  the  donee  immediately  upoQ 
the  death  of  the  donor.  Why  should  that  make  a  difference? 
A  donatio  eavsa  mortis  is  not  a  legacy  which  requires  the  assent 
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of  the  executor  to  vest  the  legal  title  in  the  doneei  bot  it  is  a 
gift  made  in  contemplation  of  death,  which,  upon  deliyerj, 
passes  the  legal  title  at  once  to  the  donee,  upon  condition  to 
be  void  if  the  donor  do  not  die.  If  the  attempted  donation  be 
of  something  which  cannot  pass  at  law  by  delivery  merely,  it 
follows  that  the  legal  title  still  remains  in  the  donor,  and 
npon  his  death  must  devolve  upon  his  personal  representative. 

Hence,  we  find  it  expressly  stated  that  bills  of  exchange  and 
promissory  notes,  not  payable  to  bearer,  are  incapable  of  being 
the  subjects  of  a  donatio  causa  mortis:  See  1  Williams  on  Ex- 
ecutors, 504,  and  the  cases  there  cited.  The  note,  in  the  present 
case,  it  is  true,  is  under  seal,  but  it  is  an  instrument  which,  by 
our  statute  law,  is  made  negotiable  by  indorsement,  like  bills 
of  exchange,  and  must,  in  this  re8i)ect,  be  governed  by  the 
same  rules.  This  conclusion  is  not  at  all  opposed  by  the  de- 
cision of  Lord  Hardwicke,  in  SneUgrove  v.  Baily^  8  Atk.  214, 
that  a  bond  for  the  payment  of  money  may  be  the  subject  of  a 
donatio  causa  mortis.  That  was  a  case  in  chancery,  and  it  was 
held  that  the  equitable  interest  in  the  bond  passed  to  the  donee, 
which  does  not  militate  at  all  with  the  position  that  the  per^ 
Bonal  representative  of  the  donor  could,  at  law,  reoover  the 
value  of  the  bond  in  an  action  of  trover. 

Judgment  affirmed. 

Thb  fbinoifal  cask  IB  m  ooimior  with  the  aathadtiai.  A  noto  payabls 
to  order  may  be  mbjeet  to  a  gift  eauM  motiia,  withmit  indawwnimt,  tiuyn^ 
the  gtatate  declares  that  an  matranieiit  payable  to  order  U  payable  to  the 
written  order  of  the  payees  Druhe  t.  ffeihen,  61  CaL  346;  aee  alio  Orover  ▼. 
OrwKT,  35  Am.  Peo.  319;  Bcmeman  r,  SidUnger,  83  Id.  620. 


FeSSENDBN    V.   J0NB& 
[7  Jonrt  Law,  U] 
CNrixDiAir  Who  Oalu  Phtbidiah  to  attend  piefneiionilly  npen  a  dave  of 
hii  ward  is  psnmiaUy  liable  to  him  for  the  bill,  although  the  physidan 
knew  vhen  he  performed  the  aerrioes  that  the  dave  was  the  property  of 
the  ward. 
Tbikd  Taxtos  hust  OosTRAcr  WXTB  OuAKDiAN,  and  not  with  the  ward; 
they  cannot  Ofen  oooatnet  with  the  latter  for  neoc—nies,  exeept  in 


Assumpsit.  Plaintiff  was  a  physidan.  He  declared  Car 
medical  services  rendered  to  a  slave  of  defendant's  ward  at 
the  request  of  defendant.    He  knew  the  slave  was  the  ward's 
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property.  Judgment  for  plaintifr  against  defendant  peisonally. 
Defendant  appeals. 

II.  A.  Gilliam,  for  the  plaintiff. 

Winston,  jun.,  for  the  defendant. 

By  Court,  Manly,  J.  The  single  question  presented  in  this 
case  is,  whether  a  guardian,  who  calls  in  a  physician  to  the 
slave  of  his  ward,  can  be  rightfully  charged  with  and  made 
responsible  for  the  medicines  and  services  rendered. 

The  court  is  clearly  of  opinion  he  may  be.  The  credit  in 
such  case  is,  not  only  in  point  of  fact  given  to  the  guardian, 
but  ought  to  have  been  so  given.  The  guardian  is  charged 
with  the  duty  of  controlling  and  managing  the  person  and 
property  of  the  ward,  and  judging  of  the  expenditures  which 
may  be  needful  for  either,  and  he  alone  is  informed  of  the  con- 
dition of  the  ward's  resources.  Hence  the  contract  should  be 
made  with  the  guardian,  and  hence  the  guardian  ought  to 
be  looked  to  for  payment.  To  allow  a  departure  from  llie 
above  rule  would,  in  the  first  place,  have  the  effect  to  encour- 
age in  the  youth  of  the  country  appeals  from  the  judgments 
of  their  guardians,  and  in  the  next,  make  the  right  to  compen- 
sation on  the  part  of  the  creditor  depend  upon  a  condition  of 
things  of  which  he  had  no  means  to  judge,  and  therefore  un- 
certain and  precarious. 

The  foregoing  principles  are  sustained,  it  is  believed,  by  the 
cases  of  State  v.  Cooky  12  Ired,  L.  67;  Hussey  v.  Roundtree^ 
Bush.  L.  110;  and  Freeman  v.  Dridger,  4  Jones  L.  1. 

In  the  latter  case,  it  is  said  that  this  rule  has  been  estab- 
lished by  previous  adjudications  of  the  court:  "  Where  there 
is  a  guardian,  the  replication  for  necessaries  does  not  avoid  the 
plea  of  infancy,  because  the  fact  of  there  being  a  guardian, 
whose  duty  it  is  to  furnish  all  necessaries  for  the  support  of 
the  ward,  shows  that  it  was  not  necessary  for  the  infant  to 
contract." 

Where  there  is  a  parent  or  guardian,  the  infant  cannot  con- 
tract, even  for  necessaries.  Persons  must  take  care  (save  in 
certain  excepted  cases)  to  contract  with  the  guardian,  and  con- 
tracting with  him,  it  seems  to  be  a  principle  of  common  jua* 
tice  they  should  be  permitted  to  resort  to  him  primarily  for 
the  fulfillment  of  the  contract.  To  turn  persons,  dealing  with 
the  guardian  in  relation  to  the  ward's  estate,  over  to  the  ward, 
would  render  it  necessary,  in  every  case,  for  such  persooa,  in 
order  to  guard  themselves  against  loss,  to  enter  into  an  ao* 
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coont  with  the  guardian  as  to  the  amount  of  the  ward's  estate— 
the  income  and  expenditures,  and  the  necessity  for  the  expen- 
diture then  contemplated.  Such  requirements,  applied  to  the 
ordinary  transactions  of  life,  and  especially  to  such  a  one  as 
is  the  subject  of  this  suit,  are  manifestly  absurd. 

It  will  be  seen,  from  the  foregoing  considerations,  a  guardian 
is  not  in  the  condition  of  an  ordinary  agent  or  factor,  and 
therefore  the  same  legal  relations,  in  all  respects,  do  not  sub- 
sist between  them  and  those  whom  they  respectively  represent 
The  former  represents  one  who  has  no  legal  capacity  to  con- 
tract for  himself;  the  latter,  one  who  is  fully  able  to  contract 
and  bind  were  he  present.  The  former  is  substituted  by  the 
law,  and  stands  in  loco  parentis.  The  latter  is  the  appointee 
of  his  principal,  and  that  principal  can,  at  any  moment,  ab- 
rogate or  modify  his  powers. 

This  want  of  analogies  between  the  two,  in  the  sources  and 
limits  of  their  powers,  makes  it  obvious  there  can  be  no  com- 
plete analogy  between  them  as  to  liabilities  or  exemptions. 

There  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  affirmed. 

TnE  pRnrdPAL  cask  was  DramtoiriSHKD  from  the  case  of  Parker  ▼.  Ikuit, 
8  Jones  L.  462,  in  the  docision  of  the  latter  case.  In  that  caae,  the  defend- 
ant was  a  person  who  had  a  guardian  appointed  under  an  inquisition  of 
lunacy,  and  in  making  the  distinction  the  court  say:  "The  analogy  wiU  not 
hold  in  cases  like  tlio  present,  because  infants  must  necesaarily  remain  such 
QQtil  they  arrive  at  fuU  age,  when  the  guardiansliip  of  them  terminates;  hut 
a  lunatic  may  become  of  sound  mind,  and  bo  capable  of  contracting  for  liim- 
Belf,  and  yet  the  guardianship  may  continue  until  another  inquisition  is  found, 
by  which  he  is  declared  to  be  of  sound  mind  again." 

VvkSKysi Ah  LiABn.iTY  or  Guardia-N'S. — ^Tlie  examination  of  this  subject  in- 
volves an  inquiry  into  one  of  the  most  delicate  and  important  artificial  roU- 
tions  known  to  civilized  life — tliat  of  guardian  and  ward — a  relation  by  which 
the  former  assumes,  and  is  bound  to  perform,  many  arduous  duties,  frequently 
^thout  compensation.  It  Lb,  however,  only  with  the  pecuniary  relations  be- 
tween the  guardian  and  his  ward,  and  between  the  former  and  third  persons 
with  whom  he  transacts  business  relating  to  the  ward  and  liis  property,  thai 
▼e  are  here  concerned.  The  law  upon  this  subject  is  weU  settled,  and  mani- 
f«>ts  groat  practical  knowledge  of  human  nature^  and  a  paternal  solicitude  for 
the  welfare  of  the  ward.  In  many  instances  the  rules  of  the  common  law 
have  been  modified  by  enactments  of  the  various  states  of  the  Union,  but  in 
general,  these  simply  declare  the  equitable  and  just  rules  that  have  for  ages 
pcMt  been  laid  down  by  the  courts,  so  that  they  are  yet  the  recognised  rules  of 
««tion  by  which  the  guardian  must  be  guided  in  transacting  the  business  of 
Us  ward.  In  the  performanoe  of  Lis  duties,  disinterested  fidelity  and  ordi* 
ury  diligSDoe  are  required  of  him.  He  mnst  act  for  his  ward,  and  not  for  him^ 
ielf :  WkUe  ▼.  Parher,  8  Barb.  62;  Orem  v.  WmUr,  1  Johni.  Ch.  87;  ParkiBi  v. 
^kumder,  id.  SM;  SchkfeUn,  v.  Stewart,  Id.  620;  Brwm  v.  RkketU,  4  Id.  aOSt 
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12  Kent'fl  Com.  229.  His  tnui  is  oow  of  obligstimi  aad  dnty,  not  one  of  mpdO- 
nlatum  or  profit  to  himself.  Ha  cannot  reap  any  boDfifit  from  tiie  oae  of  the 
^nurd's  money,  nor  can  he  act  for  hia  own  benefit  in  any  contract^  pnrchane^  or 
sale  in  relation  to  the  subject  of  his  trust:  2  Kent's  Com.  229;  Dietteridk  ▼. 
ff0,  5  Pa.  St.  87;  Ohwetr,  Antwarp,  4  Barb.  416;  L^fam  ▼.  Larawa^,  22  Id. 
168;  Keimard  ▼.  AdaanM,  II  B.  Mon.  102;  SpaHiawk  v.  AUen,  21  N.  H.  9; 
Draper  v.  Jomer^  49  Am.  Deo.  719;  Dwm  v.  RkkaardM,  4  Del  Ch.  416;  Ck^fee 
•▼.  OreenJUld,  62  OaL  602.  If  he  settles  a  debt  upon  beneficial  terms,  or  pur- 
chases it  at  a  disoonnt,  the  advantage  accrues  entirely  to  the  infant:  2  Kent* s 
Com.  229.  He  is  not  required  to  exercise  the  extraordinary  enterprise^  per^ 
severance,  and  speculating  sagacity  and  ingenuity  whidi  give  some  men  peen* 
liar  facility  for  the  acquisition  of  property.  He  is  only  bound  to  fidelity, 
•ordinary  diUgenoe,  and  prudence.  To  hold  him  to  a  more  strict  responsibility 
would  prevent  men  from  assuming  duties  which  are  as  necessary  in  sociefy  aa 
ihey  are  profitless,  and  sometimes  thankless,  to  those  who  perform  tiiflnu 
WkUe  V.  Porter,  8  Barb.  63;  Jones's  Appeal,  42  Am.  Deo.  282;  AASmmm  ▼. 
WkUehead,  66  N.  C.  286. 

He  must  furnish  his  ward  with  necessaries,  but  he  must  not  exceed  hia 
ward's  income:  JohiuUm  v.  Coleman,  3  Jones  £q.  290;  Hmbm  v.  BhiUm,  68 
N.  C.  99;  Briu  v.  Cook,  12  Ired.  L.  67;  iTiisMy  v.  Bomdiree,  Bush.  L.  110;  Hyma 
V.  Cam,  3  Jones L.  Ill;  FreemanY.  Bridger,  4  Id.  1;  HwimmY.  Lutz,  5  Id.  217. 
Hence  he  is  not  bound  to  reimburse  third  parties  who  furnish  neoessariea  to 
the  ward:  Overton  v.  Beaaere,  70  Am.  Dec  610,  and  note  616;  PaUon  v.  ITton^ 
son,  67  Id.  222,  and  note  224.  The  ward's  personal  property,  and  the  rents 
and  profits  of  his  realty,  are  the  pecuniary  subjects  of  his  trust  It  is  his 
•duty  to  get  and  keep  possession  of  these,  and  he  must  use  all  reasonable 
means  to  do  so:  WkUe  v.  Parker,  sMpra;  2  Kent's  Com.  229;  JfaoosM  v. 
Lamar,  7  Fed.  Rep.  180;  Taylor  v.  Berms,  110  U.  &  42;  Skmikff  ▼.  Wie,  4 
K.  E.  Rep.  407. 

If  he  has  been  guilty  of  any  negligence  in  keeping,  caring  for,  or  Higpnam^ 
of  the  ward's  property,  money,  etc.,  whereby  the  estate  has  incttired  loss,  he 
will  be  obliged  to  sustain  that  loss:  2  Kent's  Com.  23a  This  subject  has 
been  discussed  in  2  Kent's  Commentaries,  ante  (11th  ed.),  and  notes  a  and  k, 
and  cases  there  cited,  and  the  principles  herein  stated  laid  doiwn.  The  guar- 
dian is  a  trustee,  and  is  governed  by  the  same  rules  as  are  other  tmsteea; 
trustees  hare  been  held  liable  for  paying  ont  mon^y  on  the  evidence  of  a  cer- 
tificate ol  marriage,  where  it  afterwards  proved  to  be  a  forgad  oertifieata: 
Eaioes  v.  Hkkson,  SOBeav.  136;  JfcLeon  v.  JTosso, 48  Am.  Deo.  94;  Draperr. 
Joiner,  49  Id.  719;  KnowUon  v.  Bradley,  43  Id.  600;  Stem's  Appeal,  84  Id.  609; 
Poet's  SMate,  Myrick's  Prob.  Rep.  230;  StotMof  v.  Beed,  82  N.  J.  Eq.  218; 
£h»rtl^Y.  BUe,  4  N.  K  Rep.  407.  If  a  guardian  accepts  an  unsecured  note 
in  payment  of  a  debt  due  his  ward,  he  ii  guilty  of  laches^  and  in  liable  to  the 
latter  for  the  amount  of  such  note:  Coekigton  v.  Leake,  65  N.  C  694;  Bkftkiif 
V.  Beed,  32  N.  J.  Eq.  213;  Map  v.  Dnke,  61  Ala.  53.  It  is  not  ne^L^enee  in 
the  guardian  in  relation  to  investing  his  ward's  funds  if  he  retains  on  hand 
^enough  to  meet  contingent  expenses  only:  /Cmsmfton  v.  Bradkp,  smpm;  nor  u 
he  bound  to  sue  immediately  upon  an  unsecured  Uability,  which  has  come  to 
his  hands  as  a  part  ol  his  ward's  estate:  Skm's  Appeal,  empva,  A  kan  by  a 
guardian  of  ward's  mon^,  which  is  aecored  by  pledge  of  stock,  in  a  corpora- 
tion, at  three  foorths  its  par  value  aad  less  than  three  lonrtfas  of  its  market 
value,  was  held  to  be  an  inveatment  justified  by  sound  diaeratiflny  and  the 
4puurdian  was  held  not  to  be  responsible  for  a  loss  reaultiBg  fimn  aonbseqnent 
ddepreoutien  in  the  value  of  the  stock:  LewsU  v.  Mmol,  82  Am.  Doe.  90^ 
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rhe MDW principle  18  reoogniMd  in  Be  Worrtit§  Jbiait,  14FhilA.311;  Ormm 
V,  UmaUree,  88  K.  C.  64;  Rcbertaon  v.  Watt,  85  Id.  283;  ffaddotk  r,  Pkmim^ 
Bank  66  G*.  496;  WaUkatt  ▼.  WaUM,  42  Ala.  460;  Bqfinm  r.  8iotdemk% 
Id.  693;  J^Mm  T.  ITyl^,  Id.  640;  CovAi^teT.  £«afa»65K.O.M4;  Xowt.Xo- 
faii»  69 Id.  70;  Q^mr.  Bnmktt,  42  Mias.  194. 

It  ham  been  held  that  award  ham  a  Hglit  to  rwxtvet  hit  eitate  from  his  gnai^ 
dian,  notwitiutaadiBg  the  latter  daring  the  rebellion,  n^ea  ConlBderate  eeea- 
ritice  were  approved  in  the  oomnnmity  where  ha  lesided,  inveeted  in  good 
faith,  and  ponnant  to  a  law  of  the  etate,  the  ■wiifai  of  his  ward  in  than  eeea* 
ritieey  and  the  valne  was  lort  foy  their  nbeeqnent  depieoiation:  PoweBr.  Boom, 
43 Ala.  459;  JEToff  t.  HaO,  Id.  488;  WkHer.JfoobiU,  21  La.  Ann.  600;  ffmukm 
T.  DeloatA,  43  Ala.  364;  FoweU  t.  Knigkitm,  U.  626.  Bat  the  nae  ooart 
held  in  HoiuUm  ▼«  Dehach,  mqtra,  that  the  extent  of  the  liability  of  goardiaoa 
for  property  of  ward,  which  they  cuavarled  into  Confederate  cvxmcy  or 
bonds,  dq^ended  open  the  merits  of  each  oaoe  In  Tiew  of  aD  the  oirooaietaneaa 
affeotiBgiti  If  hedepoeiteniaieyof  hie  wudin  hiaowiinaineinabaBk«er 
takea  a  note  for  money  dne  his  ward  payable  to  himerif,  ha  thsreby  conrerta 
Uie  money,  and  if  it  is  lost  he  mnst  pay  it  hiiaself :  JeMm  ▼.  WmUer,  29  An. 
Deo.  639;  WhUe  v.  Parber,  8  Barb.  63;  Draper  r.  Jomer,  40  Am.  Dea  719| 
gnowton  T.  Bradley,  43  Id.  609;  Stanky'$  Appeal,  49  Id.  63a  A  oontrary 
decision  was  made  in  the  case  of  Panley  t.  Martia,  TJ  Va.  376;  &  a» 
46  Am.  Bep.  733.  If  he  pats  the  ward's  mcai^y  in  trade^  the  ward,  npoo 
eoaung  of  age,  may  elect  to  take  the  profits  of  the  trada  If  the  goardiaa 
refuses  to  disclose  these  profits^  he  will  then  be  chargeable  with  eorapoud 
ntcieat:  2  Kent's  Oqol  229;  8a^  t.  Barmm,  8  Am.  Boa  679;  Fndgo  t. 
MH^  20  Id.  463.  If  he  n^leots  to  keep  his  ward's  mon^  at  interest^  or 
"itTiglflM  it  with  his  own,  the  ooart  will  charge  him  with  simple  interesti  and 
in  eases  of  gross  negleot»  with  oompoond  intersst:  2  Kent's  Cool  229^ 
231;  8a^  ▼.  Anwei^  t^pra;  Fridgo  t.  State,  eepra;  Burloe  t.  Tmmer,  85  N.  01 
600;  jffoiwtoiiT.  i>e&MicA»48Ala.364;  Owmo  y.  PeMm,  42  Id.  ZSS;  3 Word  r. 
Bameoar,  63  K.  0.  622. 

He  may  ezcose  himself  lor  not  hmning  oat  his  ward'a  money  by  showing 
that  itooold  not  safely  be  donet  ^twul  t.  ^Uott,  42  Ala.  400;  StaU  eso  rA 
WW^trd  ▼.  Foy,  65  N.  a  265;  AM^  r.  Martin,  60  Ala.  537. 

It  has  been  held  that  a  gaardisn  is  goilty  of  lachee  if,  when  there  is  no  need 
of  it»  he  cdUects  a  well'^ecared  awte-fa/lew  note,  in  Confederate  eorren^f 
md  immediately  reinTests  it  in  Confederate  boads»  and  is  liable  to  his  ward 
Cor  the  fall  amennt  of  the  principal  and  intersst  of  said  note:  State  e»  roL 
Pureer  t.  Sia^eea,  65  K.  €.  497. 

He  is  not  responsible  for  a  loss  to  his  ward  attribatable  to  his  not  baring 
reeorted  to  new  and  extraordinary  remedies,  the  force  and  effect  of  which  are 
doabtfnl:  State  ex  rel  WhUe  ▼.  Rotnneon,  64  N.  0.  698;  Svdderth  ▼.  ifcCom^ 
65 Id.  186;  Whit/ordT.  Foy,  Id.  265. 

If  he  losns  oat  his  ward's  money  and  loses  it^  for  want  of  seoori^  or  on 
soooont  of  gross  negligence  of  any  kind,  he  mnst  be  charged  with  the  loss: 
Komgmaeher  ▼.  Kbrnnd,  21  Am.  Bee.  378: 

There  are  exceptions  to  this  rale.  Where  the  persons  with  whom  he  deals 
are  amply  solvent  (Id.),  the  only  safe  plan  is  for  the  guardian  to  take  seeari^ 
in  every  '"t*^^*^  Where  a  gnardian  invested  the  money  of  his  ward  in  the 
promiasory  note  of  a  person  in  good  credii^  and  took  what  was  regarded  at 
the  time  as  reasonable  secority  for  its  payment^  it  was  held  that  he  acted  in 
gsod  faith  and  with  sound  discretkm,  and  although  the  maker  of  the  note  failed, 
ind  the  security  became  inadeqnate  to  its  payment^  yet  the  guardian  was  net 
Am.  Daa  Vol.  LXXV-29 
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rMponnble  for  thfl  kws;  Xoveff  t.  Mhoi,  SO  Pick.  116;  Hart  t.  Tern  B^  t 
Johns.  Ch.  76. 

As  abore  itated,  the  prindplet  that  gorem  other  tnuteee  govern  goardiaiM 
These  principles  are  well  established  in  the  English  equity  system,  and  is 
general  pervade  the  jorispradence  of  the  United  States:  Qnan  ▼.  IfZiiler,  1 
Johns.  Ch.  26;  Duneomb  v.  Duneomb,  Id.  608;  Sdii^elin  ▼.  Siewart,  Id.  620; 
llolridgey.  (HUespk,  2  Id.  30;  Dawuev.  FamuMg,  Id.  252;  Smiih  ▼.  SnutK  4 
Id.  281;  SvertBon  v.  Tappen,  5  Id.  497;  Clarhmm  ▼.  De  Pofgler^  Hopk.  424; 
Roffers  v.  Roffen,  Id.  516;  Beeves's  Domestio  Relations,  325,  326;  /Vkb  ▼.  IFil> 
eor£a^  1  Binn.  194;  BtOlar  v.  Hadxll,  4  Desan.  702-705;  BingM  ▼.  ifis^oK 
1  Har.  &  G.  11;  BdmomU  ▼.  CVvnMaio,  State  Eq.  Rep.  (S.  C.)  224;  TWwf 
V.  WilSams,  7  Terg.  172;  iTarr  ▼.  £arr,  6  Dana,  3;  Ki/le  v.  domett,  17  Ala. 
806;  Kerr  ▼.  Zomf,  27  Miss.  644;  Ligfu't  Appeal,  24  Pa.  St  180;  WarrdT*  Ap- 
peal,  23  Id.  44.  He  has  no  power  to  sell  his  ward's  real  property  at  sU;  bat 
if  a  proper  case  exists  to  sell  the  same,  he  mnst  apply  to  a  coort  having  jnria- 
diction  of  the  subject,  for  authority  to  sell:  WarretTs  Appeal,  mpra;  S.  OL,  i 
Pa.  St  608;  Stanleys  Appeal,  8  Id.  431.  This  power  of  the  oooH  is  derived 
entirely  by  statute:  Taylor  ▼.  PkOUpe,  2  Yes.  sen.  23;  Rogere  v.  DiU^  6  HiU. 
415;  Cooferv.  Deaxhcm,  4  K.  E.  Rep.  388. 

In  general,  under  the  statutes  of  the  ▼arions  states  composing  the  United 
States,  a  guardian  cannot  sell  the  property  of  his  ward,  either  real  or  peraonalf 
until  duly  authorised  by  a  court  of  competent  jurisdiction,  upon  pn^er  peti- 
tion and  proofs.  The  common  law  is  changed  oonooming  his  right  to  sell  the 
personalty  of  the  ward:  Moore  ▼.  Hood,  70  Am.  Deo.  210. 

The  doctrine  of  the  principal  case  concerning  the  liability  of  the  guardisB 
personally,  to  third  persons  for  contracts  made  by  him  for  his  ward*s  benefit^ 
IS  fully  sustained  by  the  authorities. 

The  guardian  is  personally  bound  to  third  persons  for  all  contracts  he  makes 
on  behalf  of  his  ward,  for  he  alone  has  a  knowledge  of  the  solvency  of  his 
ward*s  estate.  It  would  give  him  an  unfair  advantage  over  them  to  pennil 
him  to  contract  with  them,  and  after  they  had  performed  their  part  of  it  is 
good  faith,  to  permit  him  to  refer  them  for  payment  to  the  assets  of  his  wsfd. 
which  might  be  totally  insufficient  for  that  purpose.  To  hold  him  personally 
liable,  therefore,  has  the  effect  to  make  him  have  a  care  that  he  does  not  exceed 
the  assets  of  the  estate;  and  it  is  a  wise  and  salutary  rule.  This  doctrine  is 
held  in  the  following  cases:  PoUatrd  v.  PoUard,  83  N.  0.  96,  citing  the  priool- 
pal  case;  Thatdter  v.  Dhumore,  4  Am.  Dec  61;  Foraier  v.  Fuikr,  Id.  87} 
AfaeaaehueeUe  Oemeral  IloepUal  v.  FaMM$ik»t  132  Mass.  414;  BoUku  v.  2iarek, 
123  lil.  1 16;  Pook  v.  WiOinaon,  42  Ga.  639;  Salem  Femak  Aeaiemy  v.  PkUBpe, 
68  N.  C.  491. 
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[7  JoKBS's  Law,  S7.] 
Sokvisom's  Opihion  as  that  or  Mah  of  Skill  ahd  Scmna  wmj  b« 
admitted  in  evidence  for  the  purpose  of  showing  that  marks  on  a  trsi^ 
claimed  as  a  comer,  were  comer  or  line  marks,  but  not  to  show  that  this 
was  the  comer  or  line  between  adjoining  tracts  of  land. 

If  OlTTSTAHDIVO  TiTLI  IS  SUOWN  017T  OV  PLAIlCTXrV  in  ejeotaSttl^  he  SHr 

not 
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EIjectmsnt.  Plaintiff  made  out  a  caae  which  would  entitle 
him  to  recover  according  to  his  lines  (16  to  18),  as  laid  down 
in  the  annexed  diagram.  Bot  defendant  claimed  under  a 
grant  to  one  Bettis  the  land  comprised  in  the  quadrangle  14, 
B,  C,  D,  dated  in  1770.  Plaintiff's  claim  only  dated  back  to 
1803.  The  locu$  in  quo  is  the  land  within  the  triangle  17,  B 
16,  which  is  common  to  both  claims.  Neither  party  ever  took 
actual  poesessicm  of  this  triangular  tract  until  1856,  when  de- 
fiendant  cleared  a  field  on  it. 


A  surveyor,  introduced  by  defendant^  was  allowed  to  testify 
to  the  character,  as  line  or  comer  marks,  of  certain  marks 
found  by  him  upon  and  near  a  tree  claimed  by  defendant  to 
be  a  comer  of  bis  claim.  Verdict  and  judgment  tor  defend- 
ant   Plaintiff  appealed. 

Pertofij  for  the  plaintiff. 

KeUify  for  the  defendant 

By  Court,  Manly,  J.  The  record  of  the  trial  below  does  not 
disclose  any  error  of  which  the  plaintiff  can  justly  complain. 
The  opinion  which  the  surveyor  was  allowed  to  express  as  to 
the  location  of  the  Bettis  grant  would  be  erroneous  if  the  jury 
had  not  been  guarded  from  considering  it  for  any  improper 
purpose. 

The  court  informed  the  jury  tliat  ''the  surveyor's  opinion,  as 
that  of  a  man  of  skill  and  science,  was  admitted  for  the  pur- 
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po0e  of  diowing  tibat  the  marks  upon  the  tree,  claimed  as  a 
comer,  were  coroflr  or  line  marks,  bnt  not  admitted  to  shoir, 
as  a  question  of  science,  that  this  was  the  corner  or  thoee  the 
lines  of  the  Bettis  grant.  The  court  informed  the  jury  that 
they  must  determine  for  themselyes  whether  this  tree,  claimed 
as  a  comer,  and  the  two  lines  from  14  to  B  and  from  B  to  C, 
were  in  fact  the  comer  and  the  lines  of  the  Bettis  grant;  and 
whether  the  defendant  had  satisfied  their  minds  that  this 
grant  was  so  located  as  to  include  the  trespass."  Subject  to 
to  this  modification,  the  opinion  was  left  to  the  jury  to  be  con- 
sidered and  weighed  by  them  as  other  evidence,  and  for  the  pur- 
pose thus  explained,  we  think  it  was  legimate.  The  mattei 
embraced  in  this  exception  has  been  so  recently  discussed 
and  explained  in  this  court  in  the  case  of  Stevens  v.  Westj  6 
Jones  L.  49,  that  we  deem  it  unnecessary  to  say  more.  It 
will  be  found  by  a  reference  to  that  case  that  the  judicial 
officer  who  tried  this  below  was  careful  to  keep  strictly  within 
the  limits  there  assigned  to  the  opinions  of  a  surveyor  as  an 
expert  That  case,  being  entirely  approved,  covers  the  whole 
ground  of  the  first  exception. 

With  respect  to  the  other,  in  reference  to  the  instractions 
asked  for  and  refused,  it  is  obvious  the  court  below  was  cor- 
rect. It  wiU  be  observed  that  if  the  Bettis  grant  were  located 
so  as  to  cover  the  land  in  dispute  there  would  be  in  thoee  who 
claimed  under  him  an  older,  and  therefore  a  superior,  out- 
standing title,  and  the  plaintifi^  could  not  recover,  upon  a  plain 
principle  governing  this  form  of  action.  The  jury  had  already 
been  told  that  the  plaintifi*  had  made  out  a  prima  facie  case, 
and  was  entitled  to  recover,  unless  the  grant  to  Beltis  was  lo* 
cated  as  the  defendant  contended.  It  was,  therefore,  not  ma- 
terial  whether  the  de^dant  had  shown  title  in  himself.  Upon 
the  hypothesis  submitted,  he  had  shown  it  out  of  the  plaintifiT, 
and  that  was  sufficient  to  defeat  the  acticm.  The  plaintiff  had 
already  had  the  benefit  of  all  proper  instructions  in  his  behalf 
and  the  additional  instructions  asked  for  were  without  point, 
and  properly  refused. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


PXBflora  OF  Skill  mat  Civs  tbmib.  Ormova  in  evidmoe  when,  from  Um 
OAtore  of  the  case,  facti  diiooimeotod  from  sach  opmions  oaimot  be  gtwtm.  to 
the  Jmy  to  enablB  them  to  put  upon  the  qaestion  witii  Hie  feqnwte  kaowl- 
ed«e end  judgaenti  J^emmlm.  Oa,  ▼.  CMtai,  22  Am.  Dea  SffJ 
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SiTBTBYQA    DOBS    VOV   XbBTIVT   AS   EZPIBX,  bttt   lUtNly  M   ft  WltDMS   U 

facts  within  hia  knowledge,  and  hia  testimony  is  to  be  received  only  so  far 
ss  his  penooal  knowledge  extends,  to  identify  marks  made  by  another  sor- 
irayor:  Barren  y,  Coblagh,  35  Am.  Dec  605. 


Smithwice  V.  Ward. 

L7  JoMSS's  Law,  64.] 

''TxvDicnTK  Dahaoss"  is  synanymons  with  "vindicatoiiy*'or  "pnnitoiy 
damages."  They  are  allowed  for  ponishment  to  defendant  for  violating 
the  law,  and  to  deter  from  similar  violations. 

Is  MinoATioH  ov  PcrNiroiLT  DAiiAcnES,  it  may  be  shown  that  defendant 
has  been  convicted  and  pumahed  for  thessme  offBoaa  in  acriminal  action. 

That  FLAisrinr  is  Turbulxnt,  ob  DEnonuBT  Qum  ni  DisFosmoN,  ii 
not  competent  evidence  in  an  action  for  damages  for  an  assaolt  and 
battery. 

JomT  VBBDior  AOAursr  All  is  proper,  in  an  action  f cr  damages  for  an 
aasBolt  and  battery,  when  it  appears  that  it  was  a  Joint  act  of  all,  eitlier 
by  counseling  it  before  its  commissum,  or  by  being  present  when  the  tres* 
pass  was  committed,  and  aiding,  abetting;  and  enconragin|^  or  by  cooi- 
mittingthe  trespass  itself. 

Rg^Kssit  HOT  mvKBL  SiAL  Will  not  Operate  to  release  the  parties  de- 
fendant in  an  action  for  damages  cansed  by  an  nnlawfnl  sssiiilt  and  bat- 
tory. 

RiLKABK  Obtainkd  bt  Dkrhiunt  after  action  commenced  most  be  spedallj 
pfeaded  in  the  answer,  or  in  a  supplemental  answer. 

Action  for  damages  for  an  assault  and  battery.  Verdict  for 
plaintifil  Defendants  appealed.  Four  exceptions  were  taken 
at  the  trial:  1.  Defendants  offered  to  piovQ  in  mitigation  of 
''vindictiye  damages,"  that  they  had  been  convicted  in  a  crim* 
inal  actioni  and  punished  for  the  offense  for  which  they  are 
here  pcosecuted;  the  court  rejected  the  evidence  as  irrelevant; 
2.  That  they  are  quiet  men  in  disposition;  that  plaintiff  is 
turbulent;  3.  Defendants  asked  the  court  to  charge  the  jury 
that  they  might  give  damages  against  each  defendant,  accord- 
ing to  Ids  guilt.  The  court  refused  this,  but  instructed  that 
the  jury  should  bring  in  a  joint  verdict  if  Uiey  found  against 
more  than  one  defendant.  Defendants  offered  in  evidence  a 
paper  without  a  seal  as  a  release  executed  by  plaintiff  to  one 
of  the  defendants,  who  was  sued  and  afterwards  discharged. 
The  following  ia  a  copy  of  said  paper:  ^'I  hereby  release  L.  L. 
Clements  from  all  claim  or  demand  on  him  in  this  suit  [nam- 
ing it],  and  direct  a  nonsuit  as  to  him."  The  nonsuit  was 
entered  herein  in  accordance  with  the  stipulation  in  this  docu* 
ment    This  instrument  was  executed  and  delivered  after  suit 
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commenced  and  answer  filed.    It  was  not  pat  in  issue  in  the 
pleadings.    All  the  exceptions  were  overruled. 

Rodman  and  Warren^  for  the  plaintiff. 
rFtTMfon,  jun.y  for  the  defendants. 

By  Court,  Manly,  J.  The  exceptions  taken  on  the  trial  be- 
low are  stated  in  the  record  with  distinctness,  and  we  have 
duly  considered  them  in  this  court.  The  only  one  about  which 
we  have  had  any  difficulty  is  the  ruling  by  the  court  that  the 
conviction  and  punishment,  criminally,  for  the  offense  was 
irrelevant,  and  not  proper  to  be  considered  in  abatement  of  the 
demand  for  vindictive  damages.  The  word  ^'vindictive"  here 
adopted  is  in  common  professional  and  legislative  use  as  a 
synonym  of  vindicatory  or  punitory,  and  in  that  sense  we  sup- 
pose it  is  used  in  the  record.  This  element,  in  the  estimate  of 
damages,  is  allowed,  to  punish  the  defendants  for  violating  the 
laws,  and  by  making  them  smart,  to  deter  others  as  well  as 
themselves  from  similar  violations. 

The  principle  upon  which  society  acts  in  punishing  crimi- 
nally is  precisely  the  same.  The  public  never  is  actuated  by 
revenge,  but  solely  by  a  motive  of  self-protection,  and  punishes 
to  prevent  a  repetition  of  the  offense  by  the  culprit,  or  its  perpe- 
tration by  others. 

These  considerations  suggest  the  pertinency  and  propriety  of 
the  evidence  offered.  When  the  inquiry  is  made  by  the  jury, 
in  a  civil  action,  how  much  ought  to  be  given  for  smart-money, 
it  is  material  and  legitimate  to  know  how  much  the  defendant 
has  been  made  to  smart  already,  that  the  jury  may  estimate 
how  much  more  will  be  required  to  effect  the  object  of  the  law. 
When  the  court  is  called  upon,  in  the  exercise  of  criminal  juris- 
diction, to  fix  a  punishment,  it  is,  in  like  manner,  proper  for  it 
to  know  whether  there  has  been  a  dvil  action,  and  what  has 
been  the  result  of  it.  Neither  the  court  nor  the  jury  will  be 
bound,  as  we  suppose,  by  the  judgment  of  the  other,  but  each 
will  be  at  liberty  to  add  to  what  has  been  done  by  the  other, 
such  additional  penalties  as  each  in  its  turn  may  judge  ade- 
quate and  proper:  OUreath  v.  Allen,  10  Ired.  67. 

Other  elements  in  the  measure  of  damages  should  not  be 
affected  at  all  by  the  amount  of  criminal  punishment,  thus 
actual  pecimiary  damages-— damages  for  loss  of  time,  for  cor- 
poreal and  mental  suffering,  for  social  degradation— ought  to 
be  given,  irrespective  of  puidshment  criminally. 
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In .  considering  this  question,  we  have  felt  some  doubt 
irhether  vindicatory  damages  ought  to  be  given  to  a  party  in 
a  civil  suit,  under  any  circumstances,  where  the  case  appears 
to  involve,  indubitably,  the  same  principle  and  object  that  a 
punishment  by  the  public  does;  and  it  would  seem,  therefore, 
more  proper  to  keep  them  distinct.  But  the  practice  of  allow* 
ing  this  element  of  damages  has  been  so  long  followed  in  our 
circuit  courts  that  we  do  not  think  proper  to  disturb  it;  and 
as  the  admission  of  the  testimony  proposed  on  the  trial  belqw 
will  prevent  all  harsh  operation  of  the  rule  by  obviating  the 
danger  of  double  punishment,  we  feel  less  reluctant  to  give  it 
the  sanction  of  the  court.  We  are  of  opinion  the  testimony 
ought  to  have  been  received  for  the  purpose  for  which  it  was 
offered. 

Upon  the  other  points  made  by  the  exceptions  we  concur 
entirely  with  the  court  below.  In  the  action  for  assault  and 
battery,  the  character  of  the  plaintiff  is  not  in  issue.  To  be 
beaten  does  not  per  Be  operate  any  loss  of  character  to  the  in« 
' jured  party.  Such  loss  must  result  from  his  own  misconduct, 
and  hence,  damages  are  never  given  to  compensate  for  such 
loss.  A  man  of  aggressive  character  may  be  imposed  upon  by 
one  of  an  opposite  temperament,  and  therefore  every  case  ought 
to  stand  upon  its  own  peculiar  fBU^ts,  and  be  decided  without 
reference  to  the  antecedents  of  the  parties.  Authorities,  iJ 
needed  to  support  a  position  of  this  sort,  will  be  found  in  Sedg- 
wick on  Damages,  555;  2  Greenl.  Ev.,  sees.  267,  268;  McKen' 
tie  V.  Allen,  3  Strobh.  546;  Rhodes  v.  Bunch,  3  McCord,  66. 

In  the  matter  of  the  third  exception,  orr  opinion  is,  the  case 
does  not  disclose  a  state  of  facts  upon  which  the  instructions 
asked  for  would  have  been  proper.  It  must  have  been  a  peculiar 
state  of  facts  to  warrant  such  instructions,  as  in  a  case  of  con- 
tinued trespass,  where  some  are  guilty  of  a  part  only,  and  others 
of  another  part  only:  2  Tidd's  Practice,  895,  896.  But  where 
there  is  a  common  intent  to  assault  and  beat,  or  where  the 
parties  are  all  present  at  the  beating,  as  principals,  either  in 
the  first  or  second  degree,  or  are  guilty  as  abettors  by  reason 
of  counsel,  or  encouragement  given  beforehand,  each  is  guilty 
of  the  whole,  and  in  such  case,  joint  damages  would  alone  be 
proper.  It  does  not  appear  that  there  was  a  state  of  facts  to 
call  for  the  instructions  asked,  and  we  suppose  none  such  ex- 
jsted. 

The  fourth  exception  is  also  groundless.  The  instrument 
•ffered  is  not  under  seal,  and  therefore  cannot  operate  as  a  r» 
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lease  in  any  caae.  Moreover,  it  has  not  been  brought  beibre 
the  court  in  a  way  to  make  it  available  if  it  were  good; 
there  is  no  plea  nnder  which  it  could  be  properly  Bhown. 
Matter  of  defense,  occnrring  after  issues  joined,  must  be 
pleaded  specially,  "  since  the  last  continuance,"  as  a  bar  to  the 
further  continuance  of  the  suit*  Without  a  special  plea  since 
the  last  continuance,  therefore,  such  matter  of  defense  could 
not  have  been  brought  before  the  court 

.As  these  latter  points  may  be  raised  upon  anoth^  trial  ol 
this  case,  we  have  thought  it  best  to  express  an  opinion  ujxm 
their  merits. 

The  refusal  to  admit  the  testimony  ofifered  to  mitigate  puni- 
tory damages  we  think  erroneous,  and  for  that  reason  the  judg* 
ment  below  must  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed.  

EzxBiPLABir  Damages  may  be  awarded  ia  an  actioa  for  aanolt  and  ba^ 
tery:  Bowe  v.  AfoKs,  67  Am.  Deo.  660,  and  note  562,  where  the  subject  of 
exemplary  damages  is  elaborately  discassed  and  the  aathorities  cited, 
niaiy  dnmmstanoes  of  defendant  may  be  taken  into  eeneidarationx  Id. 


State  v.  Tilletson. 

[7  JoirBs's  Law,  114] 
If  JcTBT  Fahjb  to  Agsuee  UPON  VxBBicT,  opon  4  trud  of  a  dofandMt  lot 
larceny,  before  the  term  of  coort  expires,  and  when  the  term  expiredi 
they,  without  agreeing  upon  a  Terdiot^  dispecsed,  and  defendant  was  slao 
allowed  to  go  at  large,  it  was  held  that  the  prosecuting  attorney  mighty 
without  leave  of  court,  cause  a  oapia$  to  issoo  against  him,  and  cause 
him  to  be  again  putontriaL 

Motion  to  quash  an  indictment  for  larceny.  Defendant  was 
indicted  and  put  on  trial.  The  jury  failed  to  agree  until  the 
term  of  court  expired.  At  its  expiration  the  judge  of  the  court 
announced  the  fact,  and  left  his  seat  and  went  away.  The 
jury  left  the  jury-room  and  dispersed  without  agreeing  upon  or 
returning  a  verdict.  The  defendant  was  allowed  to  go  free. 
The  prosecuting  attorney  afterwards  caused  a  capias  to  be  is- 
sued, upon  which  defendant  was  rearrested  and  again  put  upon 
his  trial.  Defendant  filed  an  affidavit  showing  the  above  tBLCis. 
The  court  quashed  proceedings  and  discharged  defimdanL  Tbe 
Btate  appeals. 

JenMne^  attomey-generalf  tot  the  stata. 
Ltmiery  tor  the  defendant 
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By  Court,  Maklt,  J.  The  points  presented  to  this  court  by 
the  appeal  of  the  solicitor  for  the  state  are,  first,  whether,  when 
a  jury  fails  to  return  a  verdict  in  a  case  of  larceny,  in  conse- 
quence of  the  expiration  of  the  term,  the  accused  may  be  put 
upon  his  trial  again;  and  if  he  may,  seoxidly,  whether  the 
proflecuting  officer  can,  without  special  leave  of  ^e  court,  cause 
a  capias  to  be  issued. 

It  seems  now  to  be  settled  law,  that  in  cases  of  misdemeanor 
the  court  has  a  discretion  to  withdraw  a  juit»,  and  order  a  ve^- 
nire  de  novo^  when  it  appears  necessary  to  the  ends  of  justice. 
This  was  affirmed  in  the  case  of  State  v.  Morrisonj  3  Dev.  & 
B.  115,  and  also  in  the  case  of  State  v.  Weaver j  13  Ired.  L.  203. 
This  latter  case  was  an  indictment  for  receiving  stolen  goods, 
which  the  statute  puts  upon  the  same  footing  with  larceny,  in 
all  respects  except  in  classification.  It  is,  therefore,  as  we 
conceive,  an  authority  for  the  exercise  of  the  power  by  the 
court  in  a  case  of  larceny. 

The  indulgence  of  such  a  power  in  capital  felonies  underwent 
much  discussion  in  the  cases  of  In  re  Spier^  1  Dev.  491,  and  In 
re  Epkraimj  2  Dev.  &  B.  162;  and  by  the  court's  action  in  those 
eases,  the  power  is  denied  in  felonies  of  that  class,  except  in 
cases  of  supreme  and  inevitable  necessity.  In  the  first  of 
these  cases,  the  expiration  of  the  term  was  held  not  to  be  such 
a  case  of  necessity.  These  cases  may  be  considered  as  settling 
the  law  in  respect  to  the  class  of  felonies  of  which  they  treat, 
but  the  restricted  range  of  judicial  power,  as  established  in 
them,  has  never  been  applied  to  offenses  of  inferior  grades, 
whether  felonies  or  misdemeanors,  and  we  think  it  is  not  ap- 
plicable. The  power,  nevertheless,  is  not  an  arbitrary  one,  but 
ahoold  be  resented  to  only  where  it  seems  to  the  court,  in  the 
exercise  of  a  sound  legal  discretion,  to  be  necessary. 

We  have  dwelt  more  on  this  power  of  the  court  to  direct  a 
mistrial,  because  we  consider  it  settles  the  point  made  in  the 
case  befisre  us.  For  if  the  solicitor  may  noL  proa,  at  will,  and 
ifisue  a  capias  unless  restrained,  and  bring  the  defendant  up 
kit  trial  again  (which  is  admitted  to  be  legal),  and  if  the  court 
may,  in  the  exercise  of  its  discretion,  direct  a  mistrial  and 
order  a  venire  de  novo^  much  more,  it  seems  to  us,  will  a  new 
jury  be  proper  where  there  has  been  a  mistrial,  caused  by  oper- 
ation of  law,  by  an  erent  which  amies  like  an  interposition  of 
Piovidence — ^which  neither  party  has  contrived  to  bring  about, 
and  which  neither  has  had  the  power  to  hasten  or  retard. 
The  objection  to  the  exercise  ci  this  power  on  the  part  of  the 


458  State  v.  Tilletson.  [  l^.  Carolina, 

courts  iSy  that  it  might  lead  to  the  willful  oppression  of  the 
citizen.  No  such  objection  can  apply  when  the  power  is  not 
called  into  action  at  the  will  of  the  court,  but  is  a  pre-existent 
rule  of  law,  for  the  intervention  of  which  one  party  is  no  more 
responsible  than  the  other. 

The  only  doubt  is,  whether  it  bo  not  such  a  prevention  of 
trial  as  would  justify  a  venire  de  novo  in  any  grade  of  ofifense; 
whether  it  be  not  one  of  those  inevitable  events  springing  from 
the  short  and  definite  limits  of  our  sessions,  which  ought  to 
have  been  classed  with  such  accidents  as  the  death  or  violent 
sickness  of  a  judge  or  juror,  the  sudden  and  violent  sickness  of 
a  witness,  and  the  insanity  of  the  prisoner,  all  of  which  present 
cases  for  a  mistrial  and  a  venire  de  novoy  even  in  capital  cases. 

If  the  court  would  have  had  the  right  to  anticipate  the 
moment  when  the  term  closed  and  its  power)  ceased,  and  call 
in  and  discharge  the  jury,  and  thereupon  hold  the  defendant 
subject  to  a  future  trial,  it  will  follow  that  he  may  with  equal 
right  be  held  for  trial  when  there  has  been  a  discharge  by  law — 
a  legal  dissolution.  The  failure  of  the  judge  to  act  has  placed 
the  culprit  in  no  worse  situation;  on  the  contrary,  the  course 
pursued  was  the  most  favorable  one  for  the  attainment  of  his 
rights.  He  has  been  allowed  every  moment  of  the  term  to  get 
a  verdict  in,  and  of  this  he  cannot  justly  complain. 

The  second  point  of  objection  made  to  the  proceedings  below 
is  as  to  the  power  of  the  solicitor  for  the  state,  without  special 
leave,  to  cause  a  capias  to  be  issued.  We  are  of  opinion  this 
power  exists.  The  defendant  being  subject  to  be  tried  again, 
the  process  by  which  alone  it  could  be  effected  followed  in  the 
ordinary  course  of  proceeding.  There  was  no  legal  discretion 
in  the  judge  to  refuse  it,  and  therefore  leave  was  not  necessary 
to  give  it  validity. 

Authority  for  this  will  be  found  in  the  case  of  State  ▼•  Thomp- 
$onj  3  Hawks,  613. 

The  judgment  of  the  court  below,  quashing  the  capias  and 
proceedings,  is  reversed,  and  the  solicitor  for  the  state  is  allowed 
to  put  defendant  upon  his  trial  again. 

Judgment  reversed. 

Ths  PBZHaPAL  CASE  WAS  APPBOVXD  AKD  CFTSD  OH  the  qaesUoii  of  miittria]* 
in  StaU  y.  Baas,  82  N.  0.  574;  alao  in  Siaie  v.  Pallor,  S9  Id.  543. 

Jeopabdt,  What  is:  See  Price  v.  Siaie,  72  Am.  Deo,  199,  where  the  quae- 
tion  is  diacnsaed,  as  also  is  the  question  of  the  lif/tti  to  discharge  a  Jury,  in  a 
eriminal  case,  withomt  the  defendant's  consent.  The  latter  question  is  dis- 
cussed in  a  note  to  the  above  case^  Id.  801,  where  antfaorities  are  oollsoted.   . 
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State  ex  bel.  Jenkins  v.  Tboutman. 

[7  Joins'  Law,  ]0Ol] 
:fGBirci  Z2r  Sestino  Capias  is  committed  by  a  sheriif  when  the  per^ 
aim  to  be  arrested  is  on  a  temporary  visit  in  the  states  and  resides  oat  of 
tfw  state,  and  the  officer  has  information  of  that  fact,  and  also  that  the 
(arty  will  be  at  a  certain  place  on  a  certain  day,  and  the  officer  falls  to 
he  there  to  arrest  him,  and  gives  no  ezcose  why  he  was  not  there^  and 
die  party  saoceeds  in  leaving  the  state  without  being  arrested,  by  reaaon 
•f  the  said  fsilnre  of  the  officer. 

Ofhcxe  is  GtrxLTT  OF  NaouoBTCB  nr  not  Sebtdiq  Wmzr,  dnm  m 
^OK  Him  to  show  that  the  defendant  was  insolvent^  and  that  pUintiff  was 
not  damsged  by  his  n^lect 

XnOmCB  THAT  DXFKNSiAKT   AOACTST  WhOM  WrIT    IS    DiBSCTBD  WAS   Iv- 

DKBTED  TO  Othkrs  thax  Pladttiff  is  not  material  upon  a  question  of 
bis  insolvency,  and  should  not  be  sllowed. 

Action  on  Bheriff'a  bond.  The  breach  assigned  was  failure 
«f  sheriff  to  arrest  one  Houston  on  a  capuia  ad  respondendum. 
fiaid  Houston  was  indebted  to  plaintiff  in  the  sum  of  six  hun* 
dved  and  ninety  dollars  and  eighty-four  cents,  which  is  still 
unpaid.  September  4^  1855,  the  writ  was  placed  in  said  sher- 
UTb  hands  against  said  Houston,  who  resided  in  Califomiay 
one  Randolph,  a  resident  of  this  state.  The  latter  was, 
for  a  long  time  had  been,  insolvent;  no  part  of  debt  could 
be  collected  out  of  him.  Houston  was  on  a  visit  to  friends  in 
tlus  state.  The  sheriff  knew  all  this,  and  had  information  that 
Honston  would  be  at  the  house  of  his  (Houston's)  brother-in- 
on  a  certain  day.  The  sheriff  failed  to  be  there  at  that 
but  had  information  that  he  and  his  mother  had  passed 
short  time  before  he  received  this  last  information,  on  his 
lyout  of  the  state,  which  he  left  without  being  arrested. 
Defendant  offered  to  prove  that  said  Houston  was  indebted  to 
various  persons  in  this  state  in  large  sums.  Plaintiff  objected; 
Objection  sustained.  The  other  foots  and  instructions  of  the 
court  are  stated  sufficiently  in  the  opinion. 

Fleming^  for  the  plaintiff 

Foiofe,  Os&oTfM,  avid  Sharpe,  for  the  defendants. 

By  Court,  Battle,  J.  The  testimony  in  this  case  is  not 
■lafmnlly  variant  from  that  given  on  the  trial  of  the  case 
«f  Murphy  v.  Troviman^  5  Jones  L.  879.  The  principal  de* 
fendant,  Henry  Troutman,  was  unquestionably  guilty  of  negli- 
CBnee  in  not  executing  the  writ  of  capias  ad  respondendum, 
viiich,  as  the  sheriff  of  the  county  of  Iredell,  he  had  in  his 
against  J.  W.  Houston.    Bo  for  from  making  a  diligent 
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effort  to  arrest  the  debtor,  as  the  exigency  of  the  writ  de- 
manded, and  as  his  duty  required,  he  seems  rather  to  have 
avoided  a  meeting  with  him,  and  to  have  contented  himself 
with  making  a  few  inquiries  about  him,  and  at  last,  an  ex- 
ceedingly slow  pursuit  after  him.  The  presiding  judge  was, 
therefore,  fully  justified  in  his  instruction  to  the  jury  that  the 
defendant  was  guilty  of  neglect  in  failing  to  make  an  arrest. 
The  charge  of  his  honor  was,  in  our  opinion,  equally  correct 
on  the  question  of  damages.  '^As  the  plaintiff  had  put  the 
defendant  in  the  wrong,  he  was  liable  for  such  damages  as 
had  been  sustained  thereby,  which  prima  facie  was  the  amount 
of  the  debt  that  was  lost,  and  it  was  for  the  defendant  to  miti- 
gate the  damages  by  proving  that  the  effect  of  his  wrongful 
act  was  not  so  great,  because  the  debtor,  who  had  been  suf- 
fered to  leave  the  state,  had  not  the  ability  to  pay  the  debt, 
and  his  arrest  would  not  have  enabled  the  plaintiff  to  realize 
the  amount,  or  any  part  thereof;  or  if  a  part  only  could  have 
been  thereby  realized,  then  to  limit  his  liability  to  that 
amount."  This  was  the  doctrine  held  in  the  case  of  Mur- 
phy V.  Troutman,  5  Jones  L.  379,  above  referred  to,  and  al- 
though the  English  cases  on  the  subject  seem  to  be  in  a  state 
of  perplexing  uncertainty,  the  current  of  decisions  in  the  dif- 
ferent states  of  the  Union  supports  the  conclusion  at  which  we 
have  arrived:  See  Sedgwick  on  Damages,  510  et  seq.;  and  2 
Hilliard  on  Torts,  840  et  seq.  The  testimony  offered  by  the 
defendants  to  show  that  J.  W.  Houston  was  largely  indebted, 
by  notes  and  bonds,  to  different  persons  in  the  counties  of  Ire- 
dell and  Rowan,  was  properly  rejected,  because  it  was  imma- 
terial and  irrelevant.  The  object  of  the  testimony  was,  we 
are  told,  to  lessen  the  amotmt  of  damages  to  which  the  plaintifl 
would  have  been  otherwise  entitled,  because,  it  is  argued,  thai 
the  debtor  would,  if  he  had  been  arrested,  probably  have  ad- 
signed  his  property  to  secure  the  payment  of  those  debts,  and 
would  thereby  have  diminished  the  plaintiffs'  chance  to  get 
theirs.  This  argument  is  fully  answered  by  what  was  said  by 
the  court  in  the  somewhat  similar  case  of  ShsrriU  v.  Shufordj 
10  Ired.  L.  200.  ''  If  it  can  shield  the  sheriff,  in  this  case, 
from  answering  in  substantial  damages,  it  will  answer  in  any 
other  where  the  defendant  may  owe  more  than  he  can  pay.  In 
all  such  cases,  the  officer  may  keep  the  writ  in  hie  pocket, 
and  when  mied,  turn  upon  the  plaintiff  and  say, '  You  have 
suffered  no  injury;  if  I  had  executed  the  writ  and  taken  bail, 
the  defendant  might  have  paid  away  all  his  property  in  die- 
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charge  of  other  debts,  and  70a  wotdd  haye  got  notfaing.^  Thia 
cannot  be  law.  The  true  inqniiy  ia,  Has  the  defendant,  by 
his  negligence,  deprived  the  plaintifir  of  any  legal  means  of 
Becuring  the  payment  of  his  debt?  If  he  has,  and  the  debtor 
had  property  which  might,  by  due  process,  have  been  subjected 
to  it,  he  shall  answer  to  the  full  amount  of  the  debf 
Judgment  mflSimed. 


Dabden  v.  Cowpsb. 

(7  Joust's  Law,  21A.] 
Acnojr  oh  Casi  nr  KATcntB  or  Wasoi  will  not  lie  agunik  a  tstut  ia  «om 
moa  in  ftvor  of  another. 

AcnoN  on  case  in  natore  of  waste,  broiq^ht  by  one  tenant  in 
oonmion  against  another.  Defendant's  testator  was  in  sole 
possession  of  the  lands  held  in  common,  being  a  tract  of  about 
five  hundred  acres,  four  hundred  of  which  were  valuable  for 
tillage;  the  balance  is  of  little  or  no  value.  Defendant's  tes* 
tator  cleared  off  the  whole  of  the  four  hundred  acres,  and  did 
Bot  leave  on  the  land  timber  enough  to  repair  the  fences,  or 
for  other  necessary  purposes.  He  declared  his  purpose  to  be 
to  wear  out  the  ground.  It  was  shown  that  he  had  perma- 
nently injured  the  land  and  depreciated  its  value.  Judgment 
for  plaintiff.    Defendant  appealed. 

Barnes  J  for  the  plaintiff. 
WifMtonj  /tm.,  for  the  defendant. 

By  Court,  Psabson,  G.  J.  We  do  not  concur  in  the  opinion 
of  his  honor,  that  the  evidence  established  such  an  injury  to 
the  land,  and  wrong  on  the  part  of  the  defendant,  as  wiU  enable 
a  tenant  in  common  to  maintain  an  action  on  Hie  case,  in  the 
nature  of  waste  against  his  co-tenant. 

There  is  a  marked  distinction  in  respect  of  what  constitutes 
waste,  in  the  relation  of  a  remainderman  or  reversioner^  after 
an  estate  for  life  or  years,  and  the  particular  tenant,  and  the 
relation  of  tenants  in  common  who  have  each  an  estate  of 
inheritance  in  possession. 

If  a  tenant  in  common  receives  more  than  his  share  of  the 
profits,  by  an  excessive  use  of  the  property,  as  by  wearing  out 
the  land,  or  by  an  improper  use  of  it,  as  by  cutting  down  the 
and  selling  it,  he  cannot  be  treated  as  a  tort-feasor,  but 
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the  remedy  of  the  co-tenant  is  by  an  action  of  accoont,  or » 
bill  in  equity  for  an  account:  WaUing  v.  BummghBy  8  Ircd. 
61.    Even  if  he  removes  a  part  of  the  land,  as  marl,  an  ad 
on  the  case  in  the  nature  of  waste  will  not  lie,  although 
land  is  thereby  permanently  injured,  and  made  of  less 
Smith  V.  SharTpey  Bush.  91  [67  Am.  Dec.  574]. 

A  tenant  in  common  of  personal  property  cannot  bring 
against  his  co-tenant,  unless  the  thing  is  destroyed,  either 
actually  or  in  effect,  as  by  removing  it  to  parts  unknown.  Qb 
the  same  principle,  a  tenant  in  common  of  land  cannot  biini^ 
an  action  for  waste  against  his  co-tenant,  or  an  action  on  Htm 
case  in  the  nature  of  waste,  which  is  a  substitute  for  the  action 
of  waste,  unless  there  bo  destruction,  so  that  an  action  «ff 
account,  or  a  bill  in  equity  for  an  accoxmt,  would  not  be  avail- 
able, because  nothing  was  received  whereof  an  account  eoiiiM 
be  taken;  for  instance,  where  a  tenant  in  common  willftilly 
bums  down  the  houses,  or  cuts  down  ornamental  shade 
Indeed,  a  question  may  be  made,  whether  a  tenant  in 
mon  can,  even  for  destruction,  maintain  an  action  on  the 
in  the  nature  of  waste,  for  his  right  to  bring  an  action  of 
is  given  by  a  different  statute  than  the  one  which  gives  the 
to  a  remainderman  or  reversioner,  and  the  remedy  is  not  by  the 
recovery  of  damages,  but  to  compel  partition,  and  in  the 
ment  to  have  the  place  wasted  assigned  to  the  lot  of  the 
ant  who  committed  the  waste;  whereas  the  remedy  given  la  a 
remainderman  or  reversioner  is  to  recover  the  place  wasted^ 
and  also  damages  for  the  injury  to  his  fee-simple  estate. 
we  will  not  enter  into  this  subject,  because  the  point  is 
presented  by  the  case  under  consideration,  for  there  is  no 
dence  of  destruction  or  irreparable  injury  which  could  noi  \m 
charged  to  the  defendant  in  statiag  an  account  for  what 
had  recieved  over  and  above  his  share  of  the  profits.  II 
true,  the  case  sets  out  "it  was  proved  that  a  permanent 
irreparable  injury  had  been  done  to  the  land,''  but  this  is 
plained  by  other  parts  of  the  case,  and  the  amount  of  it  ii^ 
that  the  defendant  had  cleared  all  of  the  tract  of  land  which 
was  fit  for  cultivation,  and  had  by  successive  crops  worn  it 
out,  so  as  to  leave  no  timber  for  fencing,  and  no  soil  on  the 
land,  whereby  its  value,  either  for  sale  or  use,  was  much  de* 
preciated.  Suppose  all  of  this  be  true,  it  is  only  an  e: 
sive  or  improper  use  of  the  land,  whereby  the  defendant 
liable  to  be  charged  in  account  for  the  larger  amount  of 
which  he  has,  or  ought  to  have,  received;  but  it  does 
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amoont  to  what  the  law  understandB  to  be  deBtniction  or  irre- 
parable injury,  which  cannot  be  compensated  for  in  money, 
for  at  moBt  it  would  only  subject  the  defendant  to  a  charge  for 
the  fiill  value  of  the  land,  as  if  he  had  not  made  this  excessive 
use  of  ity  or  to  an  extra  charge  for  profits  which  he  ought  to 
have  received  by  reason  of  such  excessive  use,  supposing  it  to 
have  been  excessive;  for  under  certain  circumstances  a  "pru* 
dent  proprietor  "  who  owns  a  body  of  rich  land  will  clear  every 
foot  of  it,  and  put  it  in  cultivation,  and  depend  on  getting  rail 
timber  and  fire-wood  from  the  ridges,  if  it  be  in  the  mountain 
country,  or  from  the  swamps,  if  it  be  in  the  low  county.  And 
it  would  be  considered  bad  management  if  an  owner  of  river 
bottoms  in  the  western  portion  of  our  state,  or  of  upland  dry 
enough  for  cultivation  in  the  eastern  portion,  should  let  it 
remain  uncleared  merely  for  the  sake  of  the  wood;  at  all 
events,  clearing  and  cultivating  it  would  not  be  considered 
destruction,  or  such  an  injury  as  could  be  deemed  irreparable, 
and  for  which  damages  would  not  be  ample  compensation, 
provided  he  was  able  to  pay. 
Judgment  reversed,  and  a  venire  de  novo. 


TiSASV  us  CoiOiOH  IS  HOT  OinLTT  ow  Wastb  in  remoring  fiztures  from 
tn  old  uniued  ziiill»  and  using  them  tempomily  in  a  mill  of  his  own;  nor  in 
boming  rcytien  and  oBeless  timber  attached  to  the  miU-dam:  Dodd  v.  Wattonf 
72  Am.  Dec.  577. 

I^ABOJiT  OF  TsTAirr  19  Comiov  lOB  Wastb:  See  note  to  Dodd  ▼•  Wa^ 
iMH  72  Am.  Dec  581;  Uancock  ▼.  Va^,  36  Id.  293. 


DULA   V.    COWLES. 

[7  JoKB8*s  Law,  290iJ 

Is  Ehtibx  CoNTRAcr  to  Dnjvm  Pokk»  the  seller  cannot  recover  for  any 

of  it  ontil  the  whole  has  been  delivered. 
AaainKunfSKT  of  Coxtract,  and  what  acts  wiU  constitute  it,  are  matters  of 

law,  and  should  be  decided  by  the  courts  not  by  the  jury. 
CSONTRACr  RsiiAiirs  la  Fobob  until  it  is  rescinded  by  mutual  consent,  or 
until  the  opposite  party  does  some  act  which  amounts  to  an  abandoumeut. 

Assumpsit.  In  November,  1852,  plainti£P  sold  and  agreed  to 
deliver  to  defendant  fifteen  hundred  pounds  of  pork  on  January 
1, 1853,  at  six  cents  per  pound.  Defendants  agreed  to  pay 
therefor,  in  two  notes,  a  judgment  and  an  account,  all  of  which 
they  held  against  plaintiff.  Plaintiff  never  delivered  any  pork 
Until  the  middle  of  said  January,  when  he  delivered  two  hun* 
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dred  and  seventy-one  pounds,  which  was  credited  upon  one  of 
the  notes,  leaving  a  balance  still  doe  thereon  of  nine  dollars 
and  forty  cents.  January  24, 1853,  he  delivered  seven  hundred 
and  sixty-two  pounds,  amounting  to  forty-five  dollars  and 
seventy-two  cents;  also  sold  to  defendants  some  other  articles 
for  six  dollars  and  forty-eight  cents.  Defendants  credited  the 
whole  to  plaintifif  on  the  books,  and  gave  another  person  seventy- 
five  cents,  which  he  charged  to  plaintl£f.  He  also  delivered  up 
the  notes.  This  left  a  balance  due  plaintiff  of  eighteen  dollars 
and  forty-nine  cents.  On  the  next  day  plaintiff  demanded 
this  balance.  Defendant  refiised  to  pay  it  to  him  because 
he  had  not  delivered  the  whole  amount  he  had  agreed  to 
deliver,  to  wit,  one  thousand  five  hundred  pounds.  The  court 
charged  the  jury  that  if  the  parties  had  not  altered  the  con- 
tract in  any  way,  plaintiff  could  not  recover,  but  that  it  was 
competent  for  them  to  change  the  contract  if  tiiey  thought 
proper;  and  the  only  question  for  the  jury  to  d^rmine  was, 
Had  they  altered  their  contract?  that  there  was  evidence  of  a 
change ;  that  the  credit  on  the  note  of  the  value  of  the  first  lot 
of  pork,  and  the  delivering  up  of  the  notes,  was  evidence  thereof; 
that  if  the  jury  found  there  had  been  a  change  in  the  contract, 
and  that  if  the  parties  intended  to  settle  their  accounts  as  they 
then  stood,  plaintiff  was  entitled  to  recover.  Verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

Boydeiij  for  the  plaintifil 

Fowley  for  the  defendant. 

By  Court,  Pearson,  J.  The  statement  of  the  case  now  sent 
does  not  set  out  how  the  remainder  of  the  price  of  the  pork 
was  to  be  paid.  This,  we  presume,  was  through  inadvertence, 
as  the  variance  was  not  referred  to  on  the  argument,  and  in 
the  case  when  before  us,  2  Jones  L.  454,  it  is  stated  as  a  fact 
undisputed,  that  the  balance  of  the  price,  if  any,  was  to  be 
paid  ^'  one  half  in  goods,  the  other  cash,"  and  when  before  us, 
4  Id.  519,  the  fact  that  the  remainder  of  the  price  was  to  be 
paid  ^^  one  half  in  goods,  the  other  half  in  cash,"  is  set  out 
"  as  admitted  by  the  parties."  In  all  other  respects  there  is 
no  substantial  difference  in  the  'ptooij  and  we  must  account  for 
the  error  into  which  his  honor  has  fedlen  by  supposing  he  did 
not  rightiy  apprehend  the  principle  of  the  two  former  de- 
cisions. 

The  principle  has  been  acted  upon  in  two  recent  cases:  John* 
tM  V.  Dimm  6  Jones  L.  122;  Lane  v.  PhiUipSy  Id.  456;  and  a 
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majority  of  fhifl  ooart  can  Bee  no  leaaon  to  change  fhdr  opinion. 
Indeed,  the  principle  ia  settled  by  numerous  cases,  and  the 
only  one  which  looks  the  other  way  is  Carter  v.  MeNedey,  1 
Ired.  L.  448;  and  it  is  put  upon  the  ground  of  being  excepted 
from  the  application  of  the  principle  by  its  peculiar  circum* 
stances. 

The  principle  is  this,  where  a  contract  is  entire^  and  not 
made  divisible  by  its  terms,  one  of  the  parties  cannot  take  ad- 
vantage of  his  own  default,  either  from  laches  or  from  a  will* 
ful  refusal  to  perform  his  part,  for  the  purpose  of  putting  the 
contract  out  of  his  way,  so  as  to  enable  him  to  maintain 
assumpsit  on  the  common  coimts,  and  thereby  evade  the  rule; 
that  while  the  special  contract  is  in  force,  general  as^umpeit  will 
not  lie,  and  the  contract  is  considered  to  remain  in  force  until 
it  is  rescinded  by  mutual  consent,  or  until  the  opposite  party 
does  some  act  inconsistent  with  the  duty  imposed  upon  him 
by  the  contract,  which  amounts  to  an  abandonment.  This  is 
as  plain  as  we  can  find  language  in  which  to  state  the  prin- 
ciple. 

What  amounts  to  an  abandonment  is  a  question  of  law,  and 
his  honor  erred  in  not  deciding  it.  He  also  erred  in  leaving 
the  jury  in  a  situation  liable  to  be  misled,  in  consequence  of 
the  indefinite  words  in  which  his  instructions  were  given.  "  It 
was  for  the  jury  to  say  whether  there  had  been  a  change  or 
not."  What  kind  of  a  change  7  To  what  extent?  In  what 
particulars  ?  In  whose  favor  was  the  change  allowed  as  an 
indulgence  ? 

The  instruction  ought  to  have  been,  that  the  plaintiff  was 
not  at  liberty  to  treat  the  contract  as  annulled,  and  could  not 
recover  on  the  common  counts,  unless  the  defendants  had 
abandoned  the  contract,  and  that  to  amount  to  an  abandon- 
ment they  must  have  done  some  act  which  was  inconsistent 
with  the  duty  imposed  on  them  by  the  contract,  and  there  was 
no  evidence  of  any  such  act. 

For  the  sake  of  illustration:  If  the  contract  had  been  that 
the  remainder  of  the  price  of  the  pork  was  to  be  paid  in  cash, 
and  the  defendants  had  refused  to  pay  the  remainder  in  cash, 
insisting  upon  paying  half  in  goods,  that  would  have  been  an 
act  inconsistent  with  the  duty  imposed  on  them  by  the  con- 
tract, and  would  have  amounted  to  an  abandonment;  but 
there  was  no  evidence  that  such  was  the  contract.  The  plain- 
tiff, in  the  last  interview,  said  ^'he  would  deliver  the  balance 
of  the  pork  the  next  day,  and  then  see  if  the  defendants  would 
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not  pay  him: "  does  this  mean  pay  all  of  the  remainder  of  the 
price  in  cash?  If  so,  that  seems  to  be  the  kink  in  this  little 
case,  where  the  cost  has  already  far  exceeded  the  sum  in  con- 
troversy, and  "the  play  has  not  been  worth  the  candle."  Thua 
furnishing  another  instance  of  the  fact  that  small  cases  are  more 
apt  to  become  complicated  than  large  ones;  a  skein  of  silk  is 
more  easily  tangled  than  a  coil  of  rope. 

On  the  argument,  Mr.  Boyden  insisted  with  great  earnestness 
that  the  delivery  of  two  hundred  and  seventy-one  pounds  of 
pork  about  the  middle  of  January,  and  the  indorsement  of  the 
amount  as  a  credit  on  one  of  the  notes,  was  a  payment  f  Thero 
can  be  no  doubt  of  it;  and  it  is  exactly  what  the  plaintiff 
ought  to  have  done,  save  only  that  he  ought  to  have  delivered 
the  whole,  and  ought  to  have  done  so  sooner,  to  wit,  on  the  day 
fixed  by  the  contract. 

The  defendants  might  have  refused  to  receive  this  parcel 
after  the  day,  and  sued  for  breach  of  contract;  surely  they 
were  at  liberty  to  indulge  the  plaintiff  by  not  insisting  rigidly 
upon  a  strict  performance  on  his  part,  and  such  indulgence 
gave  him  no  cause  of  complaint;  after  this  the  defendants 
could  have  sued  for  a  breach  of  contract  in  not  delivering  the 
balance  of  the  pork  within  reasonable  time.  The  same  re- 
marks are  applicable  to  the  delivery  of  the  several  parcels;  so 
the  defendants  had  a  good  cause  of  action  for  the  non-delivery 
of  the  balance;  and  it  would  be  strange  if  the  plaintiff  also  can 
maintain  an  action  treating  the  contract  as  nullified;  in  oDier 
words,  taking  advantage  of  his  own  wrong,  and  making  the 
indulgence  extended  to  him  a  ground  of  complaint!  The 
policy  of  the  law  is  to  require  parties  to  perform  their  con- 
tracts in  good  faith,  and  this  policy  should  not  be  defeated  by 
yielding  to  what  may  be  called  a  "hard  case."  If  one  agrees 
to  sell  a  horse  at  the  price  of  one  hundred  and  fifty  dollars, 
the  money  to  be  paid  at  ninety  days,  and  the  horse  to  be  deliv- 
ered when  paid  for,  the  vendee  fistils  to  pay  at  the  day;  after^ 
wards  he  offers  to  pay  fifty  dollars,  which  is  received  in  part 
payment;  afterwards  he  pays  fifty  dollars  more,  and  then  re- 
fuses to  pay  the  balance — he  cannot  get  the  horse,  nor  can  he 
recover  back  the  money,  for  it  was  not  "received  to  his  use," 
but  in  part  payment  for  the  horse.  Is  it  hard  that  he  should 
lose  his  money?  and  is  it  not  right  that  be  should  be  required 
to  perform  his  contract,  and  not  be  allowed  to  evade  it  because 
he  may  think  it  a  bad  bargain? 

One  agrees  to  act  as  an  overseer  fixr  one  year  at  two  hundred 
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and  fifty  dollars;  in  the  middle  of  the  year  he  does  an  act 
which  jnstifieB  his  discharge;  he  cannot  recover  the  two  hun- 
dred and  fifty  dollars,  nor  can  he  recover  pro  rata  wagesr, 
Lane  v.  PhiUipSj  6  Jones  L.  456.  If  this  be  not  law,  the  whole 
current  of  the  cases  must  be  changed. 

Manly,  J.,  dissented. 

Judgment  reyersed,  and  a  venire  de  novo. 


Whxrk  thxrs  18  Entirx  Cohtract,  and  plaintiff  haa  performed  part  o# 
itk  and  without  legal  ezcuae,  and  againat  the  oonaent  of  defendant,  refaaea  to 
perform  the  whole,  he  cannot  recover  anything  for  the  part  performed:  T%igpem 
▼.  Ldgh,  03  N.  O.  49;  iMwrenM  v.  HetUr,  Id.  81,  both  eiting  the  principal 
eaae;  8rmth  ▼.  Brady,  72  Am.  Deo.  442,  and  note  454.  In  eaaea  of  entire 
oontracta,  which  require  partial  paymenta  aa  work  progreMoa,  the  owner  may 
reooirer  all  money  paid  if  the  work  is  not  oompleted  by  oontractor:  Supam 
%mdad  etc  ▼.  BeimeU,  Id.  373,  note  378. 

It  IB  QnwnoH  or  Law,  axd  shovld  bb  Dicidbd  by  the  ooort,  not  th» 
fury,  what  acta  are  required  to  amount  to  an  abandonment  of  a  contract.  To 
tiiia  point  the  principal  caae  is  cited  in  theae  eaaea:  ^if/Hn  ▼.  Baird,  73  N.  0» 
S83;  Thonmghlmrfj^  v.  Matiim,  03  Id.  262. 

Act  or  God  pRBmrTUio  Pbrtobmaiigb  will  not  be  aaoh  ezeoae  aa  will 
anthori»  plaintiff  to  reeorer  on  an  unperformed  entire  contract:  Doakr  v, 
Broym,  71  Am.  Deo.  153,  and  note  156;  but  he  may  in  anoh  caae  reoorer  on 


OoMTRAcr  RoiAnra  nr  Fobob  untQ  reaoinded  by  the  nmtoal  oonaent  oft 
the  partiea,  or  until  the  oppoaite  party  doea  aome  act  which  amonnta  to  an* 
abandonment.    Thia  doctrine  is  approved  and  the  principal  caae  dted  in  tho- 
following-named  eaaea:  /oaet  t.  Mial^  80  N.  0.  02;  Farr  ▼.  flThitimffUm,  72  Id» 
121;  RmtteUv.  Stewart,  64  Id.  487. 

What  wiu.  bb  ABAimoviCBirT:  McMdktm  ▼.  iftOer,  82  N.  C  929;  oitio|t 
the  pfindpal  eaae.    See  alao /om  ▼.  104  U.  256^  866. 
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ASHBEOOK  V.  HiTB. 
[9  Ohio  Stats,  W7.] 
Partial  Payment  on  Contract  cannot  be  Reooterbd  by  a  pnty 
has  made  default  in  the  falfiUment  of  the  contract. 

Assumpsit.  The  amended  petition  stated  that  defendant 
agreed  to  sell  to  plaintiff  a  number  of  sheep,  to  be  weighed 
and  delivered  on  a  day  certain.  Before  the  day  of  delivery, 
the  plaintiff  requested  defendant  to  rescind  the  contract 
and  to  refund  the  fifty  dollars  so  paid.  This  the  defendant 
refused  to  do,  but  thereafter,  and  before  the  bringing  of  this 
action,  he  sold  said  sheep  to  other  persons.  Wherefore  plain- 
tiff asks  judgment  for  said  fifty  dollars  and  interest  A  de- 
murrer to  the  insufficiency  of  these  facts  was  affirmed  by  the 
district  court,  and  this  ruling  is  assigned  for  error. 

Hunter  and  Daughertyy  for  the  plaintiff  in  error. 

Martin  and  ScfUeichj  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  question  in  this  case  arises  upoD 
the  sufficiency  of  the  facts  stated  in  the  amended  petition  of 
the  plaintiff  to  constitute  a  cause  of  action. 

The  petition,  it  will  be  observed,  does  not  allege  that  the 
sheep  were  sold  by  the  defendant  to  other  persons  before  the 
day  fixed  by  the  contract  for  their  delivery  to  the  plaintiff. 
The  allegation  is  merely  that  they  were  thus  sold  before  the 
bringing  of  the  suit,  and  the  suit  was  not  brought  till  about 
four  weeks  after  the  time  of  delivery  agreed  upon.  It  would 
be  entirely  consistent  with  the  statements  of  the  petition  to 
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some  that  the  alleged  sale  mm  made  a  week  or  a  day  hebm 
enit  brought.  There  is  also  an  entire  abeenc  of  any  allega- 
tion that  the  plaintiff  was  ready  and  willing,  at  the  proper  tune 
and  place,  to  perform  the  contract  on  his  part  by  accepting  the 
delivery  and  paying  the  residue  of  the  contract  price.  And 
the  defendant  is  charged  with  no  such  default  as  a  refusal  to 
weigh  and  deliver  the  sheep  to  the  plaintiff  at  the  proper  time 
and  place  upon  the  payment  of  the  residue  of  the  purchase- 
money.  Now,  as  the  plaintiff's  right  of  recovery  must  reflt 
on  the  facts  stated  in  his  petition,  he  must  recover,  if  at  all, 
let  the  facts  whioh  are  not  stated  be  as  they  may,  and  they  are 
therefore  to  be  assumed  most  strongly  against  him  in  determin* 
ing  upon  the  sufficiency  of  his  petition.  We  must  therefore 
take  it  for  granted  that  the  failure  in  the  full  execution  of  thia 
contract  was  caused  solely  by  the  default  of  the  plaintiff  him- 
self; that  he,  without  any  excuse,  refused  to  accept  and  com- 
plete  the  payment  for  the  sheep,  as  he  was  bound  by  contract 
to  do,  although  the  defendant,  at  the  proper  time  and  plaoei 
was  willing  and  offered  to  perform  fully  on  his  part. 

The  question,  then,  is  whether  a  subsequent  resale  of  the 
property  by  the  vendor  to  another,  undor  these  circumstances^ 
will,  per  86^  give  the  original  vendee  any  legal  claim  upon  him 
in  respect  to  the  partial  payment  previously  made  under  the 
contract. 

The  plaintiff's  counsel  seem  to  assume  in  their  argument 
that  the  agreement  stated  in  the  petition  is  such  as  to  consti- 
tute a  completed  sale,  and  that  the  property  in  the  sheepi 
though  not  the  right  of  possession,  passed  by  the  contract  to 
the  purchaser.  But  the  petition  describes  the  contract  rather 
as  an  agreement  for  a  future  sale  and  delivery.  ''He  agreed 
to  sell,"  etc.,  "to  be  weighed  and  delivered  at,"  etc.,  ''on  or 
before,"  etc.;  and  it  is  certain  that  the  sheep  were  to  be 
weighed  and  their  price  thus  ascertained  before  delivery  by  the 
vendor,  or  at  least  not  by  the  purchaser  alone.  Under  these 
circumstances,  the  rule  is  that  the  property  docs  not  pass:  1 
Parsons  on  Cent.  440,  441.  Such  sale  is,  at  most,  but  condi- 
tional; the  weighing  and  delivery  on  the  one  side,  and  the 
payment  of  the  remaining  purchase-money  on  the  other,  axe 
conditions  precedent  to  the  passing  either  of  the  right  of  prop> 
erty  or  the  right  of  possession. 

By  the  terms  of  the  contract  in  this  case,  we  have  no  doubt 
that  the  sheep  were  to  be  kept  until  the  day  of  delivery ,  by  the 
vendor,  at  his  own  expense  and  risk*    But  were  it  otherwisei 
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the  petition  evidently  does  not  contemplate  a  leooyeiy  of  the 
-^alue  of  the  sheep  as  upon  an  unlawful  conversion  of  them  to 
the  defendant's  use.  It  is  not  averred,  generally,  that  the  sale 
^vas  wrongful,  nor  are  facts  stated  which  show  it  to  have  been 
60.  It  may  have  been  made  upon  due  notice  to  the  vendee,  in 
the  proper  assertion  of  the  vendor's  lien  for  the  unpaid  bal- 
ance of  the  purchase-money,  and  the  proceeds  may  have  been 
insufficient  to  satisfy  the  lien.  And  even  if  it  appeared  that 
the  proceeds  were  more  than  sufficient  to  satisfy  the  lien,  yet 
the  plaintiff  does  not  seek  to  recover  the  overplus,  but  evidently 
proceeds  on  the  ground  that  the  sale  of  the  >sheep  by  the  de- 
fendant to  other  persons  operated,  ipso  factOy  as  a  rescission  of 
the  plaintiff's  contract,  and  gave  him  the  right  to  be  restored 
to  the  condition  in  which  he  was  before  entering  into  it,  by  a 
return  of  the  money  paid  upon  it.  It  is  for  this  he  asks  judg- 
tuent;  and  this  is  the  main  ground  taken  in  argument.  Is  it 
tenable?  The  petition  shows,  as  we  have  seen,  that  the  fail- 
\iro  of  the  parties  fully  to  execute  this  contract  was  owing  solely 
to  the  plaintiff's  default;  that  the  defendant  fully  discharged 
all  his  obligations,  so  far  as  the  plaintiff's  default  would  per- 
mit; that  he  retained  the  ownership  of  the  sheep  merely 
because  the  plaintiff,  without  excuse,  refused  to  permit  him  to 
^livest  himself  of  it  according  to  the  terms  of  their  agreement. 
By  such  default,  the  plaintiff  would  seem  to  have  lost  or  re* 
flounced  all  his  conditional  interest  in  the  property.  Can  it 
t)o  true,  then,  that  any  subsequent  exercise  by  the  party  not  in 
<lefault,  of  the  rights  incident  to  the  absolute  ownership  thus 
forced  upon  him,  and  involuntarily  retained  by  him,  may  be 
regarded  by  the  defaulting  party  as  a  rescission  of  the  con- 
tract? 

The  doctrine  is  apparently  novel.  We  have  been  referred  to 
1  Parsons  on  Cent.  190,  191,  in  support  of  it;  but  we  do  not 
think  the  views  of  counsel  are  sustained  by  the  authority.  On 
the  contrary,  we  find  the  doctrine  thus  stated  by  him:  ''  Gen- 
erally, as  a  contract  can  be  made  only  by  the  consent  of  all 
the  contracting  parties,  it  can  be  rescinded  by  the  consent  of 
all,  but  this  consent  need  not  be  expressed  as  an  agreement. 
If  either  party,  without  right,  claims  to  rescind  the  contract, 
the  other  party  need  not  object,  and  if  he  permits  it  to  be 
rescinded,  it  will  be  done  by  mutual  consent.  Nor  need  this 
purpose  of  rescinding  be  expressly  declared  by  the  one  party, 
in  order  to  give  to  the  other  the  right  of  consenting,  and  so 
rescinding.    There  may  be  many  acts  from  which  the  opposite 
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party  has  a  right  to  infer  that  the  party  domg  them  would 
rescind;  and,  generally,  where  one  fails  to  perform  his  part  of 
the  contract,  or  disables  himself  from  performing  it,  the  other 
party  may  treat  the  contract  as  rescinded.  Bnt  not  if  he  has 
been  guilty  of  a  default  in  his  engagement,  for  he  cannot  take 
advantage  of  his  own  wrong  to  defeat  the  contract."  There 
are  many  authorities  sustaining  the  principle  last  stated  in 
this  extract.  In  Ketchum  v.  Everisorij  13  Johns.  359  [7  Am. 
Dec.  384],  it  was  said  by  the  court  (Spencer,  J.):  " It  may  be 
asserted  with  confidence,  that  a  party  who  has  advanced  money, 
or  done  an  act  in  part  performance  of  an  agreement,  and  then 
stops  short  and  refuses  to  proceed  to  the  ultimate  conclusion 
of  the  agreement,  the  other  party  being  ready  and  willing  to 
proceed  and  fulfill  all  his  stipulations  according  to  the  con* 
tract,  has  never  been  sufiered  to  recover  for  what  has  been 
thus  advanced  or  done.  The  plaintiffs  are  seeking  to  recover 
the  money  advanced  on  a  contract,  every  part  of  which  the 
defendant  has  performed,  as  far  as  he  could  by  his  own  acts, 
when  they  have  voluntarily  and  causelessly  refdsed  to  proceed, 
and  thus  have  themselves  rescinded  the  contract.  It  would 
be  an  alarming  doctrine  to  hold  that  the  plaintiffs  might  vio- 
late the  contract,  and  because  they  chose  to  do  so,  make  their 
own  infraction  of  the  agreement  the  basis  of  an  action  for 
money  had  and  received.  Every  man  who  makes  a  bad  bar- 
gain, and  has  advanced  money  upon  it,  would  have  the  same 
right  to  recover  it  back  that  the  plaintiffs  have.  The  defend- 
ant's subsequent  sale  of  the  land  does  not  alter  the  case.  The 
plaintiffs  had  not  only  abandoned  the  possession,  but  expressly 
refused  to  proceed,  and  renounced  the  contract.  To  say  that 
the  subsequent  sale  of  the  land  gives  a  right  to  the  plaintiff 
to  recover  back  the  money  paid  on  the  contract,  would,  in 
effect,  be  saying  that  the  defendant  could  never  sell  it  without 
subjecting  himself  to  an  action  by  the  plaintiffs.  Why  should 
he  not  sell?  The  plaintiffs  renounced  the  contract,  and  per- 
emptorily refused  to  fulfill  it;  it  was  in  vain,  therefore,  to  keep 
the  land  for  them.  The  plaintiffs  cannot,  by  their  own  wrong- 
ful act,  impose  upon  the  defendant  the  necessity  of  retaining 
property  which  his  exigencies  may  require  him  to  sell.  This 
would  be  most  unreasonable  and  unjust,  and  is  not  sanctioned 
by  any  principle  of  law." 

This  case,  it  will  be  perceived,  grew  out  of  a  contract  for  the 
sale  of  real  estate.  The  purchaser  made  a  partial  payment  on 
the  contract,  but  afterward  refused  to  execute  it  f urtiier.    Upon 
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a  sabsequent  resale  of  the  pfemises  by  the  vendor,  the  pur- 
chaser brought  this  action  of  assumpsit  to  recover  tiie  money 
paid  on  the  contract.  The  case  is  analogous  to  the  present 
one,  and  the  reasoning  of  the  court  is  entirely  applicable  here. 

The  same  principle  is  affirmed  in  Hudson  v.  Swifts  20  Johns. 
23;  Chreen  v.  QreeUy  9  Cow.  46;  Battle  v.  Rochester  City  Bank^ 
6  Barb.  414;  1  McLean,  242.  And  such,  upon  principle,  must 
be  the  strict  legal  rule. 

The  sale  of  the  property  in  this  case  by  the  defendant  was 
not  in  violation  of  his  obligations  under  tiie  contract,  but  the 
mere  exercise  of  his  rights,  in  accordance  with  its  implied 
stipulations.  And  the  plaintiff  having  by  his  voluntary  default 
abandoned  the  contract,  the  defendant  might  certainly  main- 
tain an  action  against  him  for  ij»  breach,  and  at  the  same  time 
treat  the  property  as  his  own.  Both  these  rights  are  co-exist* 
ent,  and  the  assertion  of  the  one  does  not  preclude  the  exercise 
of  the  other.  If  he  failed  to  make  himself  whole  by  the  resale 
of  the  property  at  a  fair  price,  he  might  proceed  by  action  to 
recover  such  damages  as  would  make  up  the  deficiency.  There 
is  no  injustice  in  this.  It  merely  places  the  party  not  in  de- 
fault where  he  would  have  stood  had  the  agreement  been  per- 
formed. But  if  the  resale  of  the  property  was  per  se  a  rescis- 
sion of  the  contract,  no  action  could  thereafter  be  maintained 
upon  it,  and  this  measure  of  justice  would  be  denied  to  a 
blameless  party. 

We  are  fully  aware  that  embarrassing  questions  have  arisen, 
and  that  a  conflict  of  authorities  may  be  found  in  cases  some- 
what analogous  to  the  present,  where  a  party  has  sought  to 
recover  in  indebitatus  casumipsU  for  a  part  performance  of  a 
special  contract  for  the  sale  and  delivery  of  personal  property 
at  a  specified  time  and  place,  and  to  be  paid  for  thereafter  oa 
a  day  certain,  and  where  the  plaintiff  has  foiled  without  suffi- 
cient excuse  to  deliver  the  whole  within  the  time  limited. 
The  right  to  such  relief  was  denied  in  Wiiherow  v.  Wiiherow^ 
16  Ohio,  238.  That  was  a  case  of  some  hardship,  and  the 
propriety  of  a  rigid  application  of  the  rule  in  such  a  case  may 
certainly  be  queeti<med.  But  the  propriety  of  any  rule  which 
would  encourage  the  violation  of  contracts  is  at  least  equally 
questionable. 

The  rule  in  New  Hampshire  proceeds  on  the  principle  of 
giving  compensation  for  the  breach,  and  requiring  the  party 
not  in  default  to  account  for  any  excess  of  benefit  he  has  re- 
from  part  performance:  £nttof»  V.  Turmr^  6  N.  H.  481 
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[26  Am.  Dec.  713].    And  certainly  no  rale  is  admissible  which 
would  be  more  &vorabIe  to  the  party  in  de&olt. 

It  does  not  appear,  in  this  case,  tiiat  the  plaintiff's  default 
was  other  than  purely  voluntary,  or  that  the  defendant  has 
received  from  him  anything  which,  under  the  circumstances,  it 
would  be  against  equity  or  good  conscience  to  retain.  If  the 
plaintiff  have  merits,  they  are  not  disclosed  by  his  petition. 
And  it  will  be  time  enough  to  overrule  or  narrow  the  application 
of  the  doctrine  in  Witherow  v.  Wtiherowy  16  Ohio,  238,  when  a 
case  is  presented  requiring  such  action  in  furtherance  of  justice. 

Bbinkebhoff,  C.  J.,  and  Sutliff,  Peck,  and  Gholson,  JJ., 
concurred. 


Pabtt  nr  Dkfaiti^  on  Eitttbb  Goivtsact  caknot  Rioovxr  for  Past 
PXBroRMAKCB  either  on  the  contract  itself  or  in  general  a§tuinjmi:  Leonard 
r-.  Dyer,  68  Am.  Dec  382;  and  Wkutead  ▼.  Jteid,  67  Id.  571,  and  note  572. 

Whkk  CoMPUBn  Pkeiobmaiigb  or  Contbact  ib  NicnBAKT  before  ro- 
oovwy  can  be  had:  See /9imA&  ▼,  ^nKfy,  72  Am.  Deo.  442;  and  note  454. 


Stubqes  V.  Williams. 
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IvBEBToro  Placb  of  Patmbnt  in  Note  Patablb  GnnaLALLT  DxaoEABOis 
Indobssbs,  if  Bach  alteration  is  made  without  their  knowledge  or  con- 
sent. 

Drawer  of  Bnx  akd  Inbobser  of  Note  Payable  Genebaixt  do  not 
OocupT  Analogous  PosmoNS,  and  the  principle  allowing  tlie  drawee  of 
a  biU  to  insert  a  place  of  payment  does  not  authorize  the  payee  of  a  note 
to  make  a  similar  alteration. 

Assumpsit.  Defendant  indorsed  a  note  which  was  payable 
generally.  The  payee,  without  his  knowledge  or  consent,  in- 
serted in  the  body  of  the  note  the  words  "  payable  at  the  office 
of  Sturges  &  Hale/'  and  then  transferred  the  same.  A  ver- 
dict for  defendant  at  common  pleas,  on  the  ground  that  this 
alteration  discharged  his  liability,  was  affirmed  by  the  district 
court,  and  this  judgment  is  assigned  for  error. 

R.  P.  Spalding  and  H.  Oriswold,  for  the  plaintiffs. 

Ranneyy  BachWj  and  NohUy  for  the  defendant. 

By  Conrt,  Scott,  J.  The  alteration,  by  which  the  defendant 
in  this  case  claims  to  haye  been  discharged,  was  made  by  in- 
terlining in  the  body  of  the  note  the  words  '*  payable  at  the 
office  of  Storgeft  &  Hale.'*    Questions  have  frequently  arisen 
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upon  the  effect  of  a  memorandum,  made  at  the  bottom  or  in 
the  margin  of  a  note,  designating  a  place  of  payment,  as  to  the 
point  whether  such  memorandum  forms  a  part  of  the  contract, 
BO  as  to  coastitute  an  alteration  therein.  But  no  euch  question 
arises  here;  for  the  alteration,  whether  material  or  not,  was  in- 
corporated into  the  note,  and  made  to  constitute  part  of  its 
terms. 

The  principal,  if  not  the  only,  questions  which  the  case  pre- 
sents are:  Was  the  alteration  a  material  one  as  to  the  in* 
dorser?  And  if  so,  was  it  unauthorized  by  him?  If  either  of 
these  questions  can  be  properly  answered  in  the  negative,  the 
defendant  was  not  discharged  by  the  alteration;  but  if  both 
questions  must  be  answered  affirmatively,  the  alteration  dis- 
charges him,  upon  clear  and  well-settled  principles. 

As  to  the  first  point,  then,  it  would  seem  clear,  that  if,  by 
giving  effect  to  the  alteration,  the  contract  of  the  indorser  is 
substantially  changed,  then  the  alteration  is  material  as  to 
him.  It  is  not  necessary  to  the  materiality  of  the  alteration 
that  it  be  such  as  must  necessarily  prejudice  the  defendant, 
nor  that  the  proof  show  him  to  have  been  in  fact  damnified  by 
the  change.  For,  occupying  the  position  bf  a  surety,  he  may 
insist  on  the  very  terms  of  his  contract.  And  if  these  terms 
are  substantially  varied,  without  his  consent,  he  may  well  say 
that  the  new  contract  is  one  into  which  he  never  entered. 

Now,  what  was  the  contract  of  the  indorser,  as  it  stood  when 
the  note  in  question  left  his  hands  ?  The  note  was  payable 
generally,  and  the  indorsement  was  in  blank.  This  indorse- 
ment, taken  in  connection  with  the  contract  of  the  maker,  as 
shown  by  the  face  of  the  note,  constituted,  by  force  of  the  com- 
mercial law,  a  definite  contract.  Its  terms  were,  substantially, 
that  he,  the  indorser,  would  pay  the  amount  of  the  note  to  the 
holder  if,  at  its  maturity,  upon  demand  made  of  the  maker, 
either  personally  or  at  his  domicile  or  usual  place  of  business, 
payment  should  be  refused,  and  due  notice  of  such  dishonor 
should  be  given  to  the  indorser. 

This  contract  could  not  have  been  made  more  definite  and 
certain  by  reducing  its  terms  to  writing.  Is  it,  then,  substan- 
tially varied  by  the  subsequent  alteration  ?  Had  the  indorser 
consented  to  making  the  note  payable  at  the  office  of  Sturges 
&  Hale,  or  had  such  been  its  terms  at  the  time  of  indorse- 
ment, his  contract,  by  the  same  commercial  law,  would  have 
been  that  he  would  pay  to  the  holder  the  amount  of  the  note, 
if,  at  maturity,  upon  demand  made  at  the  specified  place,  pay* 
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ment  shonld  be  refused,  and  doe  notice  of  diBhonor  giyen.  In- 
deed, the  note  having  been  negotiated  to  Storges  &  Hale,  the 
liability  of  the  indorser  would  become  fixed,  if  at  its  maturity 
there  were  no  funcls  of  the  maker  in  the  hands  of  the  holders 
applicable  to  its  payment,  and  proper  notice  of  dishonor  were 
given.  The  effect  of  this  alteration,  then,  is  to  dispense  with 
the  demand  upon  the  maker  personally,  or  at  his  residence  or 
place  of  business,  and  thus  to  waive  everything  calculated  to 
call  the  attention  of  the  maker  to  the  subject  when  the  note 
matures. 

Now,  so  far  from  its  being  true  that  this  does  not  change  the 
contract  of  the  indorser,  its  principal  effect  would  seem  to  be 
upon  that  very  contract.  The  demand  of  payment  at  matu- 
rity is  necessary  only  for  the  purpose  of  charging  the  indorser. 
The  right  of  action  against  the  maker  is  perfect  without  it. 

But  it  is  said  that  as  the  drawee  of  a  bill  of  exchange  pay- 
able generally  may,  by  special  acceptance,  payable  at  a  partic- 
ular place,  make  a  demand  at  that  place  sufficient  to  bind  the 
drawer,  so,  on  the  same  principle,  the  accommodation  indorser 
of  a  promissory  note  payable  generally  may  be  bound  by  a 
place  of  payment  specially  designated  by  the  maker  before 
negotiation.  The  analogy  between  the  position  of  the  parties 
to  a  bill  of  exchange  and  the  corresponding  parties  to  a  prom- 
issory note  is  not  complete  until  the  acceptance  of  the  bill. 
The  drawing  of  the  bill  must  precede  its  acceptance;  whilst 
the  contract  of  indorsement  is  posterior  to  the  making  of  the 
note,  and  is  made  with  reference  to  its  terms  already  expressed 
on  its  face. 

The  right  to  make  such  alteration  in  or  addition  to  the  terras 
of  a  note  after  indorsement,  if  conceded  to  the  maker,  might 
certainly  be  so  exercised  as  greatly  to  prejudice  the  indorser. 
If  made  payable  at  a  distant  point,  without  his  knowledge,  he 
might  find  himself  made  liable  by  notice  of  dishonor,  received 
days  or  weeks  after  he  had  every  reason  to  suppose  the  risk 
terminated.  He  might  be  willing  to  become  surety  for  the 
prompt  payment  of  a  note  by  the  maker,  provided  his  atten- 
tion would  be  called  to  the  subject  by  a  personal  demand  at 
maturity,  but  be  unwilling  to  risk  its  dishonor  without  such 
demand.  At  all  events,  he  had  a  right  to  make  his  own  con- 
tract, and  insist  on  its  terms.  It  was  not  competent  for  other 
interested  parties,  by  a  subsequent  alteration  of  this  written 
evidence,  to  vary  his  obligations  without  his  consent,  although 
it  may  not  appear  that  the  change  was  in  fact  prejudicial  to 
Mm. 
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The  decinon  of  the  supreme  court  of  New  York,  in  the  caM 
of  Bank  of  America  v.  Woodworthj  18  Johns.  815,  and  the 
opinion  of  Chancellor  Kent,  in  the  same  case,  in  the  court  of 
errors,  19  Id.  391,  seem  to  he  strongly  relied  on  by  counsel 
for  the  plaintiffs.  That  was  the  case  of  a  memorandum,  made 
upon  the  margin  of  a  note,  designating  the  place  of  payment, 
which,  it  was  held  by  the  supreme  court  (Spencer,  C.  J.),  did 
not  form  any  part  of  the  contract,  and  therefore  did  not  dis- 
charge the  acoonmiodation  indorser,  though  made  without  his 
knowledge.  But  in  the  court  of  errors  it  was  held  otherwise^ 
as  well  upon  principle  as  upon  a  review  of  the  authorities,  not- 
withstanding the  able  opinion  of  Chancellor  Kent  to  the  con- 
trary; and  this  decision,  made  in  1821,  has  ever  since  remained 
the  law  of  that  state.  We  think  it  rests  upon  principles  which 
cannot  be  successfully  controverted. 

As  to  the  unauthorized  character  of  the  alteration  in  this 
case,  it  may  be  sufficient  to  say  that  it  is  admitted  to  have 
been  made  without  the  knowledge  or  express  consent  of  the 
defendant;  and  as  the  note,  when  indorsed,  was  without 
blanks,  full  and  perfect  in  all  its  parts,  there  is  nothing  ap- 
parent from  which  such  consent  can  be  inferred  or  presumed. 
The  conditions  upon  which  his  liability  depended  were  mate- 
rial and  important  elements  of  his  contract,  and  an  unauthor- 
ized alteration,  by  which  those  conditions  would  be  substan- 
tially modified,  must  operate  to  discharge  hiuL  And  the  fact 
that  the  plaintiffs  would  not,  as  their  counsel  claim,  have  con- 
sented to  discount  the  note  without  the  alteration,  only  demon- 
strates more  clearly  the  impropriety  of  subjecting  the  rights 
and  obligations  of  a  party,  under  his  contract,  to  such  modifi- 
cation as  the  convenience  or  interest  of  others  may  dictata 

Judgment  of  the  district  court  affirmed. 

Brinkerhoff,  C.  J.,  and  Sutuff,  Peck,  and  Gholson,  JJ., 
concurred. 


MaTKBIAL  AuTIBATION   of  KiGOTIABLB   InnSUMEMT  WILL   RSNIHEB   It 

lNYALn)v  even  in  the  hands  of  an  innooent  holder,  at  agsansi  any  party 
thereto  not  consenting  to  the  alteration.  And  this  role  applies  to  an  aocom- 
modation  note  fraudulently  altered  before  it  is  negotiated:  Frigg  r,  TV^fer,  72 
Am.  Dec  263.  The  other  cases  in  the  series  on  this  sabject  are  collected  un- 
der MiOer  ▼.  Beed,  67  Id.  459. 

Thb  prdioipal  oabm  IB  oiTBD  in  Jfyert  t.  Btandari,  II  (Mo  St.  39,  to  tho 
point  that  the  drawee  of  a  biU  of  exchange  may  upon  aoceptanoe  insert  a  plaoa 
of  payment  therem  without  j^JM^ging  the  oooinel  betWMD  the  dmrw  aaA 
payea 
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Wilson  v.  Stilwbll. 

[9  Omo  8TATB,  4B7.] 

Oiuien  mat,  avtke  Dkfaitlt,  Maintazn  AcnoH  on  Bohd  bdobb  Hb  n 
Damsiwisd,  if  the  oblig^tioa  of  the  bond  is  for  the  perfarmftnce  of  an 
affirmative  act;  bnt  if  the  obligation  is  simply  to  indenmify,  damages 
mnat  be  ahown  before  he  can  recover. 

Gua>iTOB8  07  Fnuf  abb  Pboper  Pasties  DsFurBAirr  or  Aonoif  oh  Boin> 
given  by  one  member  of  a  firm  to  a  retiring  member  to  aave  the  latter 
againet  the  oatetanding  obligations  of  the  firm. 

Action  on  bond.  At  the  dissolution  of  the  firm  of  J.  M. 
Tooker  &  Co.,  which  was  composed  of  the  defendant  Stilwell 
and  J.  M.  Tooker,  the  latter  agreed  to  pay  all  the  debts  of  the 
firm,  and  gave  to  Stilwell  a  bond,  with  Wilson,  the  plaintiff, 
as  surety,  to  the  effect  that ''  the  said  John  M.  Tooker  shall 
settle  up  and  liquidate  all  the  just  claims  against  said  firm 
of  J.  M.  Tooker  &  Co."  Certain  firm  debts  remained  unpaid, 
and  were  prosecuted  to  judgment  against  Stilwell,  who  brought 
this  action  in  the  court  below  against  the  obligors  on  the  bond, 
making  the  holders  of  these  firm  debts  parties  defendant 
Judgment  was  rendered  in  favor  of  Stilwell,  and  against  Wil- 
son and  Tooker  for  the  amount  of  the  unpaid  claims.  Wilson 
appeals,  assigning  this  judgment  for  error. 

Collins  and  Herron^  for  the  appellant 

J.  Bumety  for  the  appellee. 

By  Court,  Bbinkerhoff,  C.  J.  The  phrase  **  settle  up  and 
liquidate,"  in  the  condition  of  this  bond,  taken  in  connection 
with  the  accompanying  recital,  is  equivalent  to  the  word  "pay," 
and  imposes  the  obligation  to  pay  all  the  debts  of  the  late  finn 
of  J.  M.  Tooker  &  Co.,  and  is  readily  distinguishable  from  an 
obligation  to  indemnify  against  a  liability  to  pay.  And  the 
doctrine  seems  to  be  now  well  established,  by  a  current  of  de- 
cisions both  in  this  country  tfnd  in  England,  that  if  there  be  a 
contract  to  indemnify  simply,  and  nothing  more,  then  damage 
must  be  shown  before  the  party  indemnified  is  entitled  to 
recover;  but  if  there  be  an  affirmative  contract  to  do  a  certain 
act,  or  to  pay  a  certain  sum  or  sums  of  money,  then  it  is  no 
defense  to  say  that  the  plaintiff  has  not  been  damnified;  and 
that  the  measure  of  damages  in  such  case  is  the  amount  agreed 
to  be  paid,  or  the  proper  expense  of  doing  the  act  agreed  to  be 
done:  Port  v.  Jaebsonj  17  Johns.  239;  S.  C.  in  error.  Id.  479; 
Mown  V.  Eehfordy  15  Wend.  502;  Ex  parU  Negus^  7  Id.  499: 
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1x>08emor6'Y.  Rindfordj  9  Mee.  &  W.  657;  Laihrop  v.  AtwooiL  21 
€onn.  117. 

But  it  is  argned  with  great  force  by  Waite,  J.,  dissenting,  in 
the  case  last  above  cited,  and  by  Mr.  Sedgwick,  in  his  work  on 
the  measure  of  damages  (p.  306),  that  the  doctrine  thus  settled 
in  favor  of  the  right  to  recover  at  law  in  a  case  like  this,  to  the 
full  amount  agreed  to  be  paid,  is  wrong  in  principle;  because, 
it  is  said,  a  court  of  law  having  no  power  to  direct  and  control 
the  application  of  the  amount  recovered,  the  obligor,  if  he  be 
primarily  liable,  as  Tooker  was  in  this  case,  might  be  com- 
pelled to  pay  the  same  debt  in  substance  twice — once  to  the 
obligee  of  the  bond,  and  again  to  the  original  creditors;  and 
that  the  same  principle  ought  to  operate  in  favor  of  the  surety, 
whose  liability  in  law  cannot  be  extended  beyond  that  of  his 
principal. 

It  must  be  confessed  that  these  considerations,  as  applied  to 
a  recovery  in  a  court  and  in  an  action,  at  law  strictly,  are  en- 
titled to  very  great  weight;  and,  as  Mr.  Sedgwick  remarks, 
serve  to  illustrate  "the  inconvenience  and  serious  hardshipe 
that  often  flow  from  the  separation  of  the  jurisdictions"  at  law 
and  in  equity.  But  the  objection  thus  forcibly  urged  to  the 
doctrine  as  applied  in  cases  at  law  by  courts  destitute  of  equity 
jurisdiction  has  no  application  to  the  case  before  us.  This 
being  a  case  under  the  code,  and  the  court  below  exercising 
jurisdiction  in  equity  as  well  as  at  law,  and  competent  to  ad- 
minister equitable  as  well  as  legal  remedies,  very  properly 
saved  the  rights  of  the  obligors  of  the  bond  and  defendants  in 
the  judgment  by  ordering  the  creditors  of  the  firm  to  be  made 
parties,  and  permitting  the  obligors  to  pay  off  the  creditors  of 
the  plaintiff,  and  to  have  the  amount  thus  paid  credited  upon 
the  judgment.  And  this,  we  think,  ought  always  to  be  done 
where  any  party  in  interest,  whether  creditcv  or  obligor, 
demands  it. 

Judgment  affirmed.  « 

Scott,  Sutliff,  Peck,  and  Oholson,  JJ.,  ooncmred. 


Tex  fiuncipal  casb  is  oitkd  in  Jcknaon  v.  Brittont  23  IncL  106^  to  fiif> 
port  the  podtioxi  that  where  the  vendor  of  land  agrees  with  the  vendee  to  pej 
off  a  mortgage  then  upon  the  land,  and  iails  ao  to  do^  the  vendee  may  reoofver 
the  amount  of  the  mortgage  from  the  vendor  at  eoon  at  the  aame  matouesv  and 
before  he  has  paid  the  money  due  thereon,  or  has  soffered  an  eviction;  also  ts 
the  point  that  in  snch  action  the  mortgagee  is  a  proper  party  defendant  A 
state  of  facts  similsr  to  the  foregoing  arose  in  Chmetr.  (Me,  72  Id.  84^  and  tin 
prineipsl  case  is  dted  in  support  of  the  same  points.    At  the  dissolntion  ol  a 
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partnenh^  one  ptftner  gKve  to  the  retiring  member  his  promlMory  note  lor 
the  Utter*!  interest  in  the  partnerehip  property,  end  agreed  to  pay  ell  tiie 
firm's  debts,  ezoept  a  certain  ontstanding  note  whioh  the  latter  aaramed.  In 
an  action  by  the  retiring  partner,  on  the  note  giren  him  for  his  interest  in  the 
partaerahip  property,  the  maker  was  allowed  a  set-off  for  the  amoont  of  the 
note  aasnmed  by  plaintiff,  it  not  haring  been  paid,  and  the  prineipel  case  is 
cited  in  support  of  this  ruling.  WUmm  v.  SUkoeU,  14  Ohio  8t  464^  was  a  cud- 
tinnation  of  the  litigation  commenoed  in  the  principal  cass^  and  the  latter  is 
eited  generally  in  sapport  of  the  propceiticos  kid  down  tfasrein. 


Knox  County  Bank  v.   Dott. 

(•  Ohio  Btats,  608.] 
JiyDOMSiiT  UFON  Wabkaot  oy  AiTOBinnr  mat  bb  Sir  Asnm  ov  Mqvioi^ 

unless  proof  of  its  ezecntion  was  made^  and  the  original  cr  a  copy  thersof 

was  on  file  at  the  time  of  the  rendition  of  the  Judgment. 
VoLOiTTABT  PATMKiT  OF  JuDOMxirr  B¥  Dbbiob  IB  BivDnro  vpoD  Um  if 

made  with  full  knowledge  of  the  facts  sffsctingits  validly,  but  otherwise 

if  made  in  ignorance  of  these  facts. 
Patxbnt  of  Judombbt  IB  HOT  VoLmrTABT  when  it  is  made  to  release  prop> 

erty  held  under  execution  or  to  present  property  from  being  seised. 

Assumpsit.  Plaintiff  had  judgment  for  a  balance  due  on  a 
bill  of  exchange  against  defendants  S.  Doty,  M.  S.  Doty,  Da* 
vid  Loydy  and  R.  Thompson,  upon  a  warrant  of  attorney,  no 
process  having  been  served  upon  any  of  them.  On  motion, 
the  judgment  was  vacated  on  tiie  ground  that  the  warrant  of 
attorney  was  not  on  file,  and  defendants  were  allowed  to  an- 
swer. This  action  of  the  court  of  common  pleas  was  afiEurmed 
by  the  district  court,  and  is  now  assigned  for  error. 

H.  B.  Curtis  and  Senbner^  for  the  plaintiff  in  error. 

Delano^  Sapp^  and  Smithj  for  the  defendants  in  error. 

By  Court,  Peck,  J.  The  taking  of  judgment  in  the  Monow 
common  pleas  upon  a  warrant  of  attorney,  without  its  produc- 
tion and  proof  of  its  execution,  and  without  filing  the  original 
warrant,  or  a  copy  of  it,  at  the  rendition  of  the  judgment,  was 
an  irregularity  for  which  the  judgment  so  taken  might  be 
vacated  and  set  aside  upon  motion  to  the  court  in  which  it  was 
rendered:  Sees.  880,  534,  and  635  of  the  code  of  dvil  pro- 
cedure; and  such  motion  prior  to  as  well  as  since  the  code 
might  be  made  at  the  term  in  which  such  judgment  was  ren- 
dered, or  at  a  subsequent  term:  HwUingUm  Y.Fineh^  8  Ohio 
Bt.  445;  sec.  535  of  the  code. 

Loyd,  one  of  the  defendants  at  the  term  in  which  it  was 
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rendered,  filed  bis  motioii  to  Tacate  the  jadgment  for  this 
cause,  and  that  motion  was  regularly  continued  firom  term 
to  term,  until  it  was  finally  disposed  of  by  setting  aside  the 
judgment.  A  motion  thus  made,  continued  and  determined, 
is,  in  legal  contemplation,  as  if  made  and  decided  at  the  trial 
term.  A  motion  to  vacate  a  judgment  for  irregularity  is  a 
"proceeding"  authorized  by  the  code,  and  as  such  is  amend- 
able. There  was  not,  therefore,  any  error  in  permitting  the 
defendant  Thompson  to  become  a  party  thereto,  at  the  second 
term  after  rendition  of  the  judgment,  such  amendment  being 
authorized  by  section  137  of  the  code;  and,  as  we  have  already 
seen,  an  original  motion  might  have  been  filed  by  Thompson 
at  the  time  such  amendment  was  made. 

But  it  is  claimed  that  shortly  after  the  rendition  of  said 
judgment,  Loyd  and  Thompson  voluntarily  paid  and  dis- 
charged the  same,  and  should  not  now  be  suffered  to  deny  its 
binding  obligation  when  rendered.  There  is  no  doubt  but  that 
the  voluntary  payment  of  a  judgment  by  the  debtor  therein, 
if  made  with  a  full  knowledge  of  the  facts  affecting  its  validity, 
will  have  the  effect  claimed;  but  there  must  be  a  concurrence 
of  both  volition  and  knowledge.  If  paid  voluntarily,  but  in 
ignorance  of  the  facts  affecting  its  validity,  or  if  the  payment 
was  not  voluntary,  though  the  party  paying  was  aware  of  the 
facts  rendering  it  invalid,  such  payment  will  not  preclude  the 
judgment  debtor  from  questioning  its  validity.  It  is  apparent 
from  the  facts  and  circumstances  set  forth  in  the  bill  of  excep- 
tions, that  at  the  time  Loyd  and  Thompson  paid  off  said  judg- 
ment, an  execution  issued  thereon  was  in  the  hands  of  the 
sheriff  of  Morrow  county,  upon  which  a  horse,  saddle,  and 
bridle,  the  property  of  Loyd,  had  been  seized,  and  were  then 
in  the  hands  of  the  sheriff,  and  that  he  had  been  instructed 
by  the  plaintiff  to  levy  said  execution  upon  the  grocery  store 
and  goods,  then  and  there  in  the  possession  and  ownership  of 
Thompson,  unless  the  judgment  should  be  paid  off;  and  as 
they  severally  testify,  Loyd's  object  was  to  release  his  property 
thus  seized  and  held  upon  execution,  and  Thompson's  to  pre- 
vent the  seizure  of  his  store  and  goods,  and  the  injuries  and 
discredit  such  a  course  would  occasion  to  him.  These  facta 
would  seem  to  bring  the  case  within  the  principle  stated  by 
Ranney,  J.,  in  Maya  v.  Cincinnati^  1  Ohio  St  278,  that  a  pay- 
ment is  not  voluntary  "  when  it  is  made  to  procure  the  release 
of  the  person  or  property  of  the  party  from  detention,  or  whers 
tb*)  other  is  armed  with  apparent  authority  to  seize  upon  either, 
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and  the  payment  is  made  to  {Nrevent  it."  Bticb  a  payment  ncA 
having  been  volnntary,  it  is  mmeoeBsary  to  examine  the  pomt, 
much  mooted  by  ooonsel,  as  to  the  full  knowledge  or  ignorance 
of  Loyd  and  Thompson,  of  the  facts  a£fecting  the  validity  of 
the  judgment.  We  do  not  think  them  estopped,  by  reascm  of 
such  pa3rmenty  from  vacating  the  judgment 

If  the  money  had  been  collected  by  a  levy  and  sale,  and  the 
judgment  thereby  satisfied,  there  could  be  no  doubt  but  that 
the  judgment  could  have  been  reversed,  notwithstanding  the 
satisfaction;  and  we  see  no  difiference  in  principle  between  the 
two  cases. 

It  appears  from  the  record  that  the  defendant  never,  in  fact, 
executed  such  a  bill  or  such  a  power  as  are  set  forth  in  the 
petition  and  answer.  The  bill  of  exchange  which  they  did 
execute  was  one  drawn  upon  J.  E.  Miles,  No.  8  Washington 
Market,  and  the  power  of  attorney  was  to  confess  a  judgment 
upon  that  bill.  The  petition  describes  a  bill  drawn  by  defend- 
ants up(m  Atwood  <&  C!o.,  of  Wall  street,  New  York,  and  the 
power  of  attorney  is  to  confess  a  judgment  upon  that  bill.  The 
record  shows  that  no  service,  actual  or  constructive,  was  ever 
made  upon  the  defendants,  and  that  no  authority  was  ever 
delegated  by  them  to  any  attorney  to  appear  and  confess  judg- 
ment upon  the  bill  set  forth  in  the  petition.  It  was,  then,  an 
appearance  and  confession  by  an  attorney  without  any  warrant 
or  authority  for  so  doing,  and  the  record  therefore  shows  that 
the  Morrow  common  pleas,  in  fact,  had  no  jurisdiction  over 
the  persons  of  the  defendants.  The  appropriate  remedy  in 
such  a  case  is  by  motion  to  the  court  in  which  the  judgment 
was  rendered,  at  the  same  or  a  subsequent  term:  Abemathy  v. 
Jjatimorej  19  Ohio,  288;  Hunt  v.  Yeatman,  3  Id.  16. 

The  proofs  taken  upon  the  motion  to  vacate  render  it  highly 
probable  that  defendants  are  indebted  to  the  plaintiff  upon 
another  and  dififerent  bill  of  exchange;  and  it  is  urged  that 
inasmuch  as  courts,  in  motions  to  set  aside  judgments  at  a 
subsequent  term,  exercise  an  equitable  jurisdiction  {Hunting- 
ton  V.  Finchj  3  Ohio  St.  445),  such  vacation  should  not  be  per- 
mitted in  this  case,  because,  though  not  indebted  for  the  cause 
of  action  described  in  the  petition,  they  are  indebted  to  a  sim- 
ilar amount  upon  another  cause  of  action  which  the  plaintiff 
ought  to  have  declared  on.  This,  it  seems  to  us,  would  be  an 
extension  of  this  rule  of  equitable  adjustment  somewhat  novel 
in  its  character,  dangerous  in  its  application,  and  far  beyond 
any  precedent  which  can  be  fi>imd.    The  record  of  the  judg- 
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ment  by  confession  contains  no  means  of  identi^nuig  the  bill 
upon  J.  E.  Miles  with  that  declared  (hl  Section  638  of  the 
code,  which  provides  that  a  judgment  shall  not  be  vacated  on 
motion  until  it  is  adjudged  that  there  is  a  valid  defense  to  the 
action,  was  intended  to  apply  to  cases  where  the  ground  of  the 
motion  is  that  the  party  had  a  defense  which  he  for  some  canse 
was  prevented  from  setting  up,  and  n6t  to  cases  wheroy  as  in 
the  case  at  bar,  there  is  confessedly  no  such  cause  of  action,  or 
where  the  court  had  no  jurisdiction  over  the  perscm  of  the  de- 
fendants. 

It  is  also  insisted  that  the  judgment  of  the  district  court 
should  be  reversed,  because  it  merely  dismisses  the  petition, 
and  doos  not  afi&rm  the  judgment  of  the  court  of  common 
pleas,  and  award  restitution  of  the  money  paid  upon  the  judg- 
ment. It  is  sufficient  for  us  to  say  that  if  the  order  of  the  dis- 
trict court  is  liable  to  these  objections,  and  as  to  which  we 
make  no  intimation,  they  are  not  errors  of  which  the  plaintiif 
can  complain,  and  the  defendants  have  not  seen  fit  to  do  so, 
except  in  their  brief. 

Judgment  and  order  of  district  court  aflSrmed. 

Brinkerhoff,  C.  J.,  and  Scorr,  Sutuff,  and  Ohqlmh,  JJ^ 
ooncurred. 


Jttdomknt  on  Waxbjjkt  of  Attobkkt  mat  tm  Vaoatbd  oir  Moncv 
ander  the  former  pnctioe  in  Ohio:  See  note  nnder  Btmkqf  WootUr  ▼.  Siemnu, 
69  Am.  Deo.  G23. 

JlTDaifKNT  OomiBBID  lOA  PABTT  BT  AlTUaHH  WRBODT  AUTBORrrr   if 

iimlid:  iSSkrroni  v.  3re««M%  {{2  Am.  I>bo.  606^  and  note  6ia 


Pabish  V.  Parish. 

[•  Omo  Stati,  5M.] 

DKOun  OF  DivoBOs  ▲  VmouLo  is  Coiiglusivi^  akd  CAinror  n  Rkvikwsd 

upon  an  original  bill  on  the  groond  that  it  waa  fraadnlently  obtained. 


Action  in  common  pleas  to  set  aside  a  decree  of  di 
obtained  on  fiedse  evidence  at  a  previous  term.    A  demurrer 
was  sustained,  and  this  ruling  is  assigned  for  error. 

Sanmy,  Baeku$^  and  NobU,  and  O.  W.  King^  for  t 
plainant. 

Danid  Pariil^  defendant,  argued  the  case  od  Us  owi 
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By  Court,  Peck,  J.  This  cause  is  now  before  us  for  disposi- 
tion upon  the  demurrer,  filed  by  the  defendant  to  the  bill  filed 
tn  the  court  below.  The  defendant  assigns  various  causes  for 
demurrer,  relating  principally  to  the  form  and  sufficiency  of 
the  allegations  of  the  fraudulent  acts  and  conduct  on  the  pari 
of  the  defendant  in  the  procuration  of  the  decree  for  divorce, 
and  the  absence  of  necessary  averments  to  show  the  material- 
ity of  the  testimony  fraudulently  procured.  But  as  these  ob- 
jections, if  well  taken,  would  only  result  in  amendments  of  the 
bill,  we  have  merely  bestowed  upon  them  a  passing  notice,  as 
we  are  all  satisfied  that  the  eighth  assignment  is  fatal  to  the 
present  proceeding,  and  is  one  which  no  amendment  of  the  bill 
could  remedy.  The  eighth  assignment  is:  '^  That  the  decree 
in  said  divorce  suit  of  Danid  Parish  v.  Mary  Parish  [which 
the  bill  of  the  said  Mary  seeks  to  review  and  reverse]  was  and 
is  final  and  conclusive  [between  the  parties],  and  cannot  be 
reviewed  or  annulled  [by  original  bill  or  otlierwise]."  This  is 
an  original  bill,  filed  in  the  Brown  county  court  of  common 
pleas,  to  vacate  and  annul  a  decree  of  divorce  from  the  bonds 
of  matrimony,  pronounced  by  that  court  between  the  same 
parties  at  a  former  term.  This  vacation  is  claimed  on  the 
ground  that  the  original  decree  was  procured  by  the  complain*^ 
ant  in  that  proceeding  by  means  of  folse  and  fraudulent  rcp^ 
resentations  as  to  his  true  residence,  the  willful  suppression  of 
the  published  notices  of  its  pendency,  and  the  folse  testimony 
of  witnesses  suborned  by  him.  The  demurrer,  by  its  legal 
operation,  admits  a  state  of  facts  in  regard  to  this  transaction^ 
and  the  agency  of  the  defendant  therein,  which  place  him  id 
no  enviable  position,  and  does  not  commend  him  or  iiis  cause 
to  the  favorable  consideration  of  a  court.  For  the  honor  of 
human  nature,  it  is  to  be  hoped  that  the  facts  alleged  in  the 
petition,  in  regard  to  the  procuration  of  the  decree  are  not 
true  in  fact,  though,  for  the  purpose  of  the  demurrer,  they  are 
to  be  taken  as  admitted.  Indeed,  if  a  case  could  be  supposed 
in  which  a  decree  a  viTieuloy  by  a  court  having  jurisdiction  over 
person  and  subject-matter,  could  be  vacated  at  a  subsequent 
term  by  reason  of  its  fraudulent  procurement,  it  would  seem 
that  such  a  case  is  presented  in  the  bill  under  consideration. 

The  statute  of  March  14,  1843,  conferring  jurisdiction  in 
divorce  cases  upon  the  courts  of  common  pleas,  which  was  in 
force  when  these  proceedings  were  had,  provides  that  no  ''  ap> 
peal  shall  be  obtained  from  the  decree,  but  the  same  shall  be 
final  and  conclusive:''  Curwen,  991.  This  statutory  provision 
is  nothing  more  than  a  legislative  recognition  of  the  principle 
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of  public  policy,  which  had  been  repeatedly  affirmed  by  the 
courts,  that  a  judgment  or  decree  which  affects  directly  the 
9tatiis  of  married  persons,  by  sundering  the  matrimonial  tie, 
and  thereby  enabling  them  to  contract  new  matrimonial  rela- 
tions with  other  and  innocent  i)ersons,  should  never  be  re- 
opeuL'd.  Such  a  course  would  endanger  the  peace  and  good 
order  of  society,  and  the  happiness  and  well-being  of  those 
who,  innocently  relying  upon  the  stability  of  a  decree  of  a  court 
of  competent  jurisdiction,  have  formed  a  connection  with  the 
person  who  wrongfully,  perhaps,  procured  its  promulgation: 
See  Baacom  v.  Bascom^  7  Ohio,  466;  Laughery  v.  Laugheryy  15 
Id.  404;  Tappan  v.  Tappan,  6  Ohio  St.  64;  Lucas  v.  Lucas,  3 
Gray,  136;  and  Greene  v.  Oreeney  2  Id.  361  [61  Am.  Dec.  464]. 
The  case  of  Greene  v.  Greene,  svpra,  is,  in  many  respects, 
analogous  to  the  case  at  bar.  It  was  an  original  libel  for  a 
divorce  a  vinculo,  in  which  the  libelant  sought  a  divorce  from 
her  husband  for  the  causes  authorized  by  the  statutes  of  Mas- 
sachusetts, and  set  forth  that  her  husband,  at  the  preceding 
November  term  of  that  court,  had,  by  means  of  false  testimony, 
procured  a  divorce  a  vinculo  from  the  libelant  for  the  alleged 
cause  of  adultery,  and  asked  that  the  former  decree  might  be 
annulled  for  the  fraud  in  its  procurement,  and  a  decree  granted 
to  her  for  the  causes  set  forth.  Chief  Justice  Shaw,  in  a  very 
elaborate  opinion,  in  which  he  examines  all  the  cases,  as  well 
as  the  reasons  upon  which  the  rule  of  public  policy  is  founded, 
refused  the  relief  asked,  holding  that  a  decree  from  the  bonds 
of  matrimony,  though  obtained  by  fraud  and  false  testimony, 
cannot  be  set  aside  on  an  original  libel  filed  at  a  subsequent 
term,  and  concludes  his  opinion  in  these  words:  "We  have  seen 
no  reliable  authority  opposed  to  the  position  above  taken,  that 
a  decree  of  divorce  a  vinculo,  when  no  appeal,  review,  or  writ 
of  error  is  allowed  by  law,  or  where  the  time  for  bringing  such 
review  or  writ  of  error  has  expired,  is  final  and  conclusive  upon 
the  parties,  and  that  an  original  proceeding  to  set  it  aside  on  the 
ground  that  it  is  fraudulently  obtained  ui)on  false  evidence 
cannot  be  maintained."  This  case  seems  to  be  decisive  of  the 
point,  and  is  amply  sustained  by  principle  and  authority. 
We  have,  however,  been  referred  to  two  cases  as  establishing, 
or  tending  to  establish,  a  different  rule.  The  first  of  these, 
Allen  V.  Maclellan,  12  Pa.  St.  328  [51  Am.  Dec.  608],  is  one 
where  the  validity  of  a  decree  annulling  a  former  decree  for 
fraud  in  obtaining  it  came  collaterally  in  question,  in  a  suit 
between  other  parties  upon  a  promissory  note,  and  it  was  held 
that  as  to  such  third  persons,  the  last  decree  not  having  been 
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eei  aside  by  the  partieB  nor  revereed  upon  appeal,  was  oonclQ- 
sive.  This  case  by  no  means  decides  that  mvh  a  decree  of 
reversal,  if  contested  at  the  time,  would  ever  have  been  ent<T(»d. 
But  the  inference,  from  some  of  the  remarks  of  Chief  Juj^tice 
Gibson,  is  the  other  way.  The  other  case  is  Vucher  v.  Viicher^ 
12  Barb.  640.  The  parties  were  originally  married  and  domi- 
ciled in  New  York,  where  the  wife  obtained  a  divorce  a  menBa. 
The  husband  then  removed  to  the  state  of  Michigan,  the  wife 
still  remaining  in  New  York.  The  husband  obtained  a  divorce 
a  vinevlo  in  Michigan,  for  willful  desertion,  no  process  or  per- 
sonal notice  having  been  served  upon  the  wife.  He  then  re* 
turned  to  New  York  and  married  another,  and  the  first  wife 
applied  for  a  divorce  a  vinculo,  for  adultery.  The  husband,  in 
bar  of  the  application,  set  up  the  previous  divorce  in  Michigan; 
but  the  court  held  that  that  decree  was  no  bar,  because  the 
court  in  Michigan  had  never  acquired  any  jurisdiction  by  ser- 
vice of  process  upon  or  appearance  of  the  wife. 

It  is  difficult  to  see  how  this  case  decides  that  a  court  hat 
the  power  to  reverse  or  annul  its  own  decrees  entered  at  a  pre- 
vious term.  The  decree  in  New  York  does  not  attempt  to  an^ 
nul  the  decree  in  Michigan,  but  merely  disregards  it.  That 
decree  still  stands  upon  the  records  in  Michigan,  in  full  force 
and  unreversed,  and  should  occasion  ainl  opportunity  offer, 
would  doubtless  be  enforced  by  their  courts.  Again:  though 
there  was  not  any  actual  service  upon  Mrs.  Parish  in  this  case, 
and  though,  for  that  cause,  it  might  be  disregarded  in  New 
York  or  elsewhere,  still  the  court  in  Brown  county  had  juris- 
diction of  the  subject-matter  and  of  the  parties — of  the  one 
by  his  appearance,  and  of  the  other  by  publication  in  a 
new8pai)er,  which,  under  our  statute,  is  as  efiective  in  confer- 
ring jurisdiction  as  actual  service.  The  courts  in  New  York 
might,  for  this  cause,  hold  the  decree  void,  but  the  Ohio  courts 
must  regard  the  Brown  county  common  pleas,  in  the  original 
divorce  suit,  as  having  acquired  jurisdiction  over  persons  as 
well  as  subject-matter.  We  therefore  feel  compelled,  though 
reluctantly,  to  hold  that  sound  public  policy,  in  this  class  of 
cases,  forbids  us  from  setting  aside  a  decree  of  divorce  a  vin^ 
euloj  though  obtained  by  fraud  and  false  testimony,  on  an 
original  bill  filed  at  a  subsequent  term. 

Demurrer  sustained,  and  bill  dismissed. 

Brinksbhoff,  C.  J.,  and  Scott,  Sutuff,  and  GHOLBOVt  JJ« 
ooncorred. 
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JuDomeim  or  Ditoscb  oaknot  bi  Vaoard  under  t^^  rtatates  of  Ohio 
and  Iowa  allowing  courts  to  set  aside  or  modify  jndgmentB  "for  frand  pno- 
tieed  by  the  raocessfol  party  in  obtaining  the  judgments:  "  See  note  under 
iiumkam  v.  Hoft^  58  Am.  Dec.  395. 

DaCREB    OF    DlYOROB    OBTAINED    BT    FbAITD  MAT  BB    SST  A8IDB  AT  SUB- 

SKQtrENT  Tkem  by  the  court  of  common  pleas,  although  a  marriage  was  con- 
tracted on  its  faith  and  issue  born:  AUen  v.  MacieUant  51  Am.  Dec  608,  cited 
and  disapproved  in  the  principal  case. 

Fraud  and  Collusiom  Vacatb  All  Judomxmts  and  Dbcrebs  when 
properly  pleaded  and  proved;  as  a  decree  of  divorce  in  fraud  of  the  law  off 
the  domicile  of  the  parties:  Harding  v.  AOen,  23  Am.  Dec  549. 

Thb  fbincipal  case  is  cited  in  HeU  v.  Neil,  38  Ohio  St  559,  to  the  point 
that  it  is  the  settled  law  in  Ohio  that  orders  granting  divorces  are  not  review- 
*Ue|  also  in  Knapp  v.  ThomiUf  89  Id.  377,  to  the  Mmo  point 
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[9  Ohio  Btatb,  661] 
Wdpb's  Chosis  nr  Acnoir  abi  kot  Liablb  iob  Hu8BAin>*s  Dbkib  nnlea 

he  has  reduced  them  to  possession  in  the  exercise  of  his  marital  ri^ts. 
Rboovert  or  Judgment  in  Husband's  Namb  on  Wivb's  Pbopebtt  is  only 

prima  fade  evidence  of  an  intention  to  appropriate  the  same  to  his  own 

use. 

Intervention  by  wife.  Plaintiff  biought  an  action  against 
T.  K.  Smith,  and  attached  a  judgment  in  his  fayor,  which  he 
had  recovered  against  a  railroad  company  for  the  loss  of  his 
v'ife's  baggage.  Smith's  wife,  defendant,  answered,  claiming 
6aid  judgment  as  her  separate  property,  having  been  recovered 
for  the  loss  of  her  trunk,  wardn>be,  and  other  property,  exclu- 
sively her  own,  and  asking  that  «.I:9  attachment  be  dissolved, 
and  for  an  injunction.  Judgment  in  favor  of  defendant  is 
assigned  for  error. 

Colliru  and  Herronj  for  the  plaintiff  in  error. 

Piatt^  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  act  of  February  28,  1846,  "m  re- 
lation to  the  interest  of  husbands  in  the  estate  of  their  wives  ** 
<Swan's  Stat.  712,  713),  provides  as  follows: 

''Sec.  3.  No  interest  of  a  husband  in  any  chose  in  action, 
demand,  legacy,  or  bequest  of  his  wife  shall  be  liable  to  be 
taken  by  any  process  of  law  or  chancery  for  the  payment  of 
his  debt,  unless  such  husband  shall  have  reduced  the  same  to 
|X>sses8ion,  so  as,  by  the  rules  of  law,  to  have  become  the  owner 
thereof  in  his  marital  rights/'  etc. 
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^'Scc.  4.  All  articles  of  fumitare  and  household  goods  which 
a  wife  shall  have  brought  with  her  at  marriage,  or  shall 
have  come  to  her  by  bequest,  gift,  or  which  shall  have  been, 
after  marriage,  purchased  with  her  separate  money  or  other 
property,  shall  be  exempt  from  liability  for  the  debts  of  her 
husband  during  the  life  of  the  wife,  and  during  the  life  of  any 
heir  of  her  body." 

We  think  there  is  no  room  for  doubt  in  this  case  that  the 
trunk  with  the  wearing  apparel  and  other  articles  which  it 
contained  were  the  separate  property  of  Mrs.  Smith,  and  that 
under  a  fair  and  reasonable  construction  of  the  section  last 
cited,  according  to  the  manifest  spirit  and  policy  of  the  act, 
all  these  articles  were  exempt  from  liability  for  her  husband's 
debts. 

But  the  defendant  in  error,  against  her  will,  has  been  de- 
prived of  these  articles  of  property  by  the  wrongful  act  of  a 
third  party>  against  whom  a  judgment  has  been  recovered,  in 
the  name  of  her  husband,  for  their  value.  And  it  is  now 
claimed  that  the  fund  into  which  her  property  has  thus  been 
converted  has,  by  means  of  the  premises,  been  reduced  to  the 
possession  of  the  husband,  so  as  to  become  liable  for  his  debts. 
Is  this  so? 

That  a  husband  may  reduce  to  possession  a  chose  in  action 
of  the  wife  by  recovering  a  judgment  thereon  in  his  own  name, 
during  coverture,  is  unquestionably  true:  Dixon^s  AdmW  v. 
Dixon,  18  Ohio,  113.  But  will  the  law  conclusively  give  this 
effect  to  the  recovery  of  such  a  judgment,  without  regard  to 
the  intention  of  the  parties? 

To  effect  a  reduction  to  possession  of  a  chose  in  action,  there 
must  be  some  act  done  by  the  husband,  evincing  an  intention 
to  appropriate  it  to  his  own  use.  A  recovery  of  judgment 
thereon,  in  his  own  name,  is  certainly  prima  facie  evidence  of 
such  intention.  Such  recovery  of  judgment,  if  obtained  in  the 
assertion  of  his  marital  rights,  would  be  a  conclusive  act  of 
appropriation.  But  the  presumption  of  an  intention  to  appro- 
priate the  chose  in  action  to  his  own  use,  which  arises  from  the 
mere  use  of  his  name  in  a  suit  prosecuted  and  judgment  ren- 
dered thereon,  may,  we  think,  be  rebutted  by  circumstances. 
Even  the  reception  of  payment  by  the  husband  would  not  con- 
stitute a  reducing  to  possession,  if,  in  the  transaction,  he  acted 
merely  as  the  agent  of  his  wife,  and  not  in  the  exercise  of  his 
marital  rights.  And  we  think  the  circumstances  shown  by 
the  evidence  in  this  case  clearly  disprove  any  intention,  on  tbe 
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part  of  T.  E.  Smith,  to  apjHN^ate  his  wile's  property  to  hia 
own  use.  He  may,  perhaps,  have  acquiesced  in  the  use  of  his 
name  by  his  wife,  in  a  suit  brought  at  her  instance  to  recover 
the  value  of  her  own  property,  lost  by  the  wrongful  act  of  a 
third  party.  But  in  this,  it  is  fairly  to  be  inferred  that  he 
acted  merely  as  a  trustee,  holding  the  legal  title  for  the  benefit 
of  his  wife.  Being  unable  to  repair  .her  loss  from  his  own 
means,  he  had  no  equitable  or  moral  right  to  do  or  intend 
otherwise,  to  her  prejudice;  and  there  is  no  evidence  of  any 
such  inequitable  purpose  on  his  part. 

It  is  very  dear  that  the  defendant  in  error  has  never  in- 
tended to  part  with  her  interest  in  the  property;  and  the  hus- 
band having  made  no  intentional  appropriation  of  it  to  his 
own  use,  we  think  the  debt  sought  to  be  attached  by  the 
plaintiff  in  error  is,  in  equity,  still  the  property  of  the  wife, 
and  as  such  is  protected  by  the  statute  as  against  the  cred- 
itors of  her  husband. 

Judgment  of  superior  court  affirmed. 

Brinkebhoff,  C.  J„  and  Sutliff,  Pbck,  and  Oholson,  JJ.^ 
concurred. 


HuSBAKP'g  CRBDirOBS  CANNOT  LaT  HoLD  OF  Wns's  PKOPKBTT  lOR  SaT- 

DVAcnoN  or  xHint  Debts  until  the  husband's  niArital  right  is  oomplete  by 
ft  reduction  of  the  property  into  poMeonion,  or  what  is  eqnivaleiit  thereto: 
ffarrU  v.  Taifkr^  67  Am.  Dec  676,  and  note  579. 


Wilson  u  Taylob's  Exeoutobs. 

[•  OBXO  BtatB,  096w] 
OonENANTOR    CANNOT    BB    SOBjaOTID    TO    DiVfkaBNT   AonONS   VCHt    SaMI 

Bbsach  or  Samb  Coyxvant,  brooi^t  by  a  nunber  of  sobseqnent 
grantees. 

Action  on  covenant  against  incumbrances  contained  in  a 
Dumber  of  successive  conveyances.  Weis,  the  last  covenantee, 
suffered  a  partial  eviction,  and  brought  his  action  on  the  cove- 
nant against  each  one  of  the  covenantors,  recovered  judgments 
against  each  in  various  amounts,  and  collected  all  his  judg- 
ments. Wilson,  who  was  an  intermediate  covenantor,  to  reim- 
burse himself,  brought  this  action  against  the  executors  of 
Taylor,  who  was  the  first  covenantor,  and  who,  as  irell  as 
plaintiff,  had  already  paid  a  judgment  to  Weis  on  the  same 
QOVttianL    These  facts  being  substantially  sat  forth  in  defend* 
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ant's  rcgoinder,  plaantiff  demurred  to  their  sufficiency  as  a  de- 
fsnse.    Cause  reserved  in  district  on  this  demurrer. 

Smythe  and  Spragucy  for  the  plaintiff 

William  Staiib^y  for  the  defendant. 

By  Court,  BmNKSBHOFF,  C.  J.  The  covenant  in  this  case 
sued  on  was  a  covenant  running  with  the  land;  and  Weis,  the 
last  grantee,  having  been  evicted  bom  part  of  the  land  em- 
braced within  the  successive  covenants  of  warranty,  brought 
several  actions  simultaneously  against  each  of  the  successive 
covenantors,  and  recovered  several  judgments  against  each. 
This,  it  seems  to  be  settled,  he  might  properly  do:  King  v. 
Kerry  6  Ohio,  165;  Fooie  v.  Burnet,  10  Id.  317  [36  Am.  Dec. 
00],  and  notes.  But  though  he  might  have  his  several  actions, 
either  simultaneously  or  successively,  against  all  his  covenan- 
tors, whether  immediate  or  mediate,  yet  it  is  equally  well  set- 
tled that  he  could  have  but  one  satisfaction. 

It  seems  that,  for  some  unexplained  reason,  judgments  in 
these  several  actions,  thus  simultaneously  brought  against  the 
successive  covenantors,  were  taken  for  very  different  amounts, 
varying  from  about  two  hundred  and  eighty  dollars  to  about 
four  hundred  and  fourteen  dollars.  And  Taylor,  the  first  cov« 
enantor,  having  paid  and  satisfied  the  judgment  against  him, 
and  which  was  among  the  smallest  in  amount,  the  question 
presented  by  the  demurrer  is,  whether  this  satisfaction  of  the 
judgment  against  him  is  a  bar  to  an  action  over  against  him 
by  the  plaintiff,  who  was  an  intermediate  covenantee,  after 
payment  by  the  latter  of  a  judgment  recovered  at  the  same 
time. 

The  question  seems  to  be  one  of  first  impression,  and  our 
minds  are  not  free  fivm  difficulty  in  regard  to  it;  but  on  the 
whole,  we  are  unanimously  of  opinion  that  the  plea  is  good. 
As  before  remarked,  Weis,  the  last  covenantee,  and  who  suf- 
fered damage  by  reason  of  partial  eviction,  was  entitled  to  his 
several  action  against  all  the  prior  covenantors.  Not  only  was 
his  right  of  action  perfect  against  all,  but  the  same  rule  of 
damages  would  sk^lj  as  to  all;  and  although  he  could  have 
but  one  satisfaction,  yet  he  was  clearly  entitled  to  recover  the 
fioll  amount  of  his  damages  against  each.  If  he  failed  to 
make  the  proper  showing  in  order  to  recover  the  full  amount  of 
his  damages  against  each,  it  was  his  own  fault;  and  having 
collected  and  received  the  amount  recovered  against  the  first 
covenantor,  who*  occupied  the  position  in  law  of  a  guarantor 
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of  all  the  subsequent  grantees,  it  seems  to  us  that  Weis's  claim 
under  all  the  covenants  must  be  held  satisfied;  and  that  all 
enforcement  of  the  judgments  against  the  other  intermediate 
covenantors  was  wrongful,  and  in  violation  of  the  principle 
that  he  could  have  but  one  satisfaction.  Taylor  ought  not  to 
be  subjected  to  different  actions,  and  liable  to  several  recover- 
ies, for  the  same  breach  of  the  same  covenant. 

It  follows  from  this  that  the  plaintiff  has  mistaken  his  rem- 
edy. He  ought,  after  the  satisfaction  by  Taylor  of  the  judg- 
ment against  him,  to  have  either  resorted  to  a  court  of  equity 
to  restrain  the  collection  of  the  judgment  against  himself,  or, 
if  circumstances  forbade  that,  to  have  sued  to  recover  back 
the  money  he  had  paid  on  the  judgment  against  him,  as  for 
money  had  and  received  by  Weis  wrongfully,  and  which  in 
conscience  he  ought  not  to  retain. 

Demurrer  overruled,  and  cause  remanded. 

ScoTTy  SuTLiFF,  Peck,  and  Gholson,  JJ.|  concurred. 


Welsh  v.  Pittsbueg,  Fobt  Wayne,  and  Chioago 

Railroad  Company. 

[10  Omo  Stati,  6S.] 

Common  Gabbixbs  ari  Rbsponsibli  as  Insubkhs  for  the  safe  tnniporto- 
tion  and  deUyery  of  goods  received  by  them  for  carriage,  and  can  only 
excuse  a  default  when  occasioned  by  act  of  God  or  public  enemies. 

Common  Gabbisrs  cannot  Exempt  Thxmsklyes  bt  Special  Contract 
FROM  LxABUJTT  FOR  Nbqliokncb,  slthoQgh  they  may  thus  limit  their 
extraordinary  responsibility  as  insurers  of  the  goods  received  by  them  for 
carnage.    This  rule  applies  with  peculiar  force  to  railroad  corporations. 

Action  against  the  defendant,  as  a  common  carrier  of  live- 
Btock,  to  recoyer  for  the  Iobb  of  certain  cattle.  It  appeared 
from  the  agreed  statement  of  facts  that  one  of  the  plaintifib, 
William  S.  Welsh,  on  September  26,  1856,  called  at  the  de- 
fendant's freight  office  at  Bucyrus,  Ohio,  to  ascertain  whether 
cars  previously  engaged  by  him  for  the  shipment  of  the  cattle 
in  question  were  ready.  The  cars  were  pointed  out  to  Welsh, 
who  examined  them,  and  found  the  doors  of  several  of  them 
defective.  Welsh  called  the  attention  of  the  defendant's  agent 
to  the  defects,  and  the  agent  promised  to  make  the  necessary 
repairs.  The  plaintiffs,  relying  upon  this  promise,  drove  oo 
the  next  day  from  their  home,  ten  miles  distant,  to  Bucyrus 
over  three  hundred  head  of  cattle.    The  repairs  had  noi 
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been  made,  bat  the  cattle  were  loaded  upon  the  can,  and 
the  defective  doors  fastened  as  well  as  was  possible.  The 
plaintiffs  thereupon  signed  a  contract  by  which  they  agreed 
^  to  assume  all  the  risks  of  transportation."  The  train  with 
the  cattle,  accompanied  by  Welsh,  left  Bucyrus  late  in  the 
evening,  and  after  running  twelve  miles  with  ordinary  care, 
one  of  the  defective  doors  dropped  out,  and  six  of  the  cattle 
weie  lost.  Another  defective  door  dropped  out  soon  afterwards, 
and  six  more  of  the  cattle  were  lost.  The  court  of  common 
pleas  rendered  judgment  tear  the  defendant.  A  motion  to  sei 
aside  the  judgment  and  for  a  new  trial  was  overruled,  and  the 
plaintiffs  then  filed  their  petition  in  error  in  the  district  court 
The  cause  was  reserved  for  decision  by  the  supreme  court. 

D.  W.  Swigartj  for  the  plaintifb. 

/.  Z>.  SearSj  for  the  defendant 

By  Court,  Scott,  J.  At  common  law,  it  has  been  long  sev 
tied  that  the  common  carrier  is  responsible  for  the  safe  trans- 
portation and  delivery  of  goods  received  by  him  for  carriage, 
and  can  only  justify  or  excuse  a  default  when  occasioned  by 
the  act  of  God  or  the  public  enemies.  He  is  not  only  respon- 
sible for  his  own  acts  of  malfeasance,  misfeasance,  and  n^li- 
gence,  in  the  course  of  his  employment,  but  he  is  also  regarded 
as  an  insurer  against  all  loss  or  damage  which  may  happen  tc 
goods  whilst  in  his  charge  for  the  purposes  of  his  employment, 
though  occasioned  by  unavoidable  accident  or  by  any  casualty 
whatever,  except  only  as  above  mentioned.  And  the  burdeu 
of  proof  is  thrown  upon  him  in  bringing  any  particular  case 
within  the  exceptions.  For  in  the  absence  of  proof,  the  loss 
itself  raises  the  presumption  of  negligence  on  the  part  of  the 
carrier. 

This  extent  of  liability  and  unfavorable  presumption  to 
which  the  carrier  is  subjected  by  conmum  law  is  supi)06ed  to 
be  justified  by  grave  considerations  of  public  policy  growing 
out  of  the  character  of  his  employment.  And  we  may  safely 
say  that  experience  has  amply  vindicated  the  practical  wisdom 
and  propriety  of  the  rule. 

As  to  the  power  of  the  conmum  carrier  to  restrict  or  limit 
this  high  degree  of  responsibility  which  is  imposed  upon  him 
by  the  common  law,  the  authorities  are  by  no  means  agreed, 
either  as  to  the  extent  to  which  such  limitation  may  be  carried 
or  the  mode  in  which  it  may  be  effected.  The  English  decis- 
ions generally,  as  well  as  many  in  this  country,  recognise  th« 
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right  of  the  carrier  to  limit  and  qualify  his  liability  by  geneml 
notice  brought  home  to  the  knowl^ge  of  the  owner  of  iha 
goods,  and  not  objected  to  by  him.  His  acquiescence  in  such 
cases  has  been  inferred  from  his  silence.  But  it  has  been 
forcibly  urged,  on  the  other  hand,  that  where  a  party  is  under 
obligation  to  carry  upon  the  general  terms  of  liability  imposed 
by  the  law,  it  is  more  reasonable  to  infer  from  the  silence  of 
the  parties  that  the  carrier  receded  from  terms  which  he  had 
no  right  to  impose,  than  that  the  customer  waived  what  he  had 
a  legal  right  to  demand.  It  has  accordingly  been  uniformly 
held  in  this  state  that  the  common  carrier  cannot  thus  relieye 
himself  from  responsibility  by  his  own  act:  Jones  v.  Voorhees^ 
10  Ohio,  145;  Davidson  y.  Chraham,  2  Ohio  St.  131;  Oraham  ▼• 
Davis,  4  Id.  362  [62  Am.  Dec.  485]. 

But  that  the  liability  of  the  carrier  may  be  qualified  and 
limited,  by  special  contract,  is  well  settled.  It  is  true  that 
even  this  right  was  denied,  upon  grounds  of  public  policy,  in 
New  York,  in  the  case  of  Cole  v.  Ooodtotn,  19  Wend.  251  [32 
Am.  Dec.  470],  and  in  the  subsequent  case  of  Oould  v.  Eillj  2 
Hill  (N.  Y.),  623.  But  these  cases  have  been  since  overruled: 
ParsoTis  V.  Monteathj  13  Barb.  353;  Dorr  v.  New  Jersey  Steam 
Nav,  Co.,  4  Sandf.  136;  Stoddard  v.  Long  Island  R.  R.  Co.,  5 
Id.  180.  The  authority  of  Chndd  v.  HiUy  supra,  was  also  denied 
by  the  supreme  court  of  the  United  States,  in  the  case  of  New 
Jersey  Steam  Nav,  Co,  v.  Merchants^  Bank,  6  How.  844.  That 
such  restriction  may  be  provided  for  by  contract  has  been 
affirmed  in  this  state,  in  the  cases  already  referred  to  in  2 
Ohio  St.  [Davidson  v.  Chraham]^  and  4  Ohio  St.  lOraham  v. 
Davis,  62  Am.  Dec.  285]. 

But  to  what  extent  this  exemption  from  liability  may  be 
afiected  by  the  special  contract  of  the  parties  is  a  question  of 
much  importance,  and  upon  which  the  authorities  are  less 
uniform. 

Many  of  the  English  cases  seem  to  recognize  the  right  of  a 
common  carrier  to  stipulate  for  exemption  from  all  liability^ 
even  for  gross  neglect  or  positive  misfeasance.  Thus  in  Mav» 
ing  V.  Todd,  1  Stark.  72,  it  was  held,  by  Lord  EUenborough, 
that  common  carriers  may  make  their  own  terms,  and  wholly 
exclude  their  responsibility;  to  which  he  adds:  ''  I  am  sorry 
the  law  is  so;  it  leads  to  very  great  negligence."  And  in  Lee* 
son  V.  Holt,  Id.  186,  where  ihe  carrier  has  given  notice  thai 
articles  of  the  particular  kind  involved  in  that  ease  word  to  be 
entirely  at  the  risk  of  the  owners  as  to  damage,  breakagei  olCi| 
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Lord  EUenborough,  in  somming  ttp  to  the  jniy^  said:  ^  In  th« 
present  case,  the  carriers  seem  to  have  excluded  all  responsi* 
bility  v^hatever,  so  that,  under  the  terms  of  the  present  notice, 
if  a  servant  of  the  carriers  had,  in  the  most  willful  and  wanton 
manner,  destroyed  the  furniture  intrusted  to  them,  the  princi- 
pals would  not  have  been  liable.  If  the  parties  have  so  con- 
tracted, the  plaintifT  must  abide  by  the  agreement."  So  in 
the  much  more  recent  case  of  Chippendale  v.  Lancashire  and 
Yorkshire  Railway  Co.j  7  Eng.  L.  &  Eq.  395,  which  in  its 
circumstances  closely  resembles  the  case  at  bar.  In  that  case 
the  plaintiff  had  received  from  the  railway  company  a  ticket 
for  cattle  which  were  to  be  conveyed  for  him  on  the  company's 
road.  This  ticket  was  signed  by  the  plaintiff,  and  contained 
at  the  bottom  the  following  clause:  "N.  B.  This  ticket  is 
issued  subject  to  the  owner  undertaking  all  risks  of  convey- 
ance whatever,  as  the  company  will  not  be  liable  for  any  injury 
or  damage,  howsoever  caused,  and  occurring  to  live-stock  of 
any  description,  traveling  upon  the  L.  <fe  Y.  railway,  or  in  their 
vehicles."  The  plaintiff  saw  the  cattle  put  into  the  truck. 
Some  of  the  cattle  broke  out  of  the  truck  on  the  journey  and 
were  injured;  and  the  jury,  having  found  that  the  truck  in 
question  was  so  defectively  constructed  as  to  be  unfit  and  un- 
safe for  the  purpose  of  conve3dng  cattle  along  the  line,  assessed 
the  plaintiff's  damages.  The  court  nevertheless  directed  a 
verdict  to  be  entered  for  the  defendant,  holding  the  company 
protected  from  liability  by  the  terms  of  the  ticket.  This  judg- 
ment was  affirmed  by  the  court  of  queen's  bench. 

This  decision,  with  several  others  to  the  same  effect,  was, 
since  the  enactment  of  the  common  carrier's  act  of  11  Geo.  IV. 
and  1  Wm.  IV.,  c.  68,  by  the  sixth  section  of  which  all  cases  of 
special  contract  are  excepted  from  its  oi)eration.  These  de- 
cisions, under  that  act,  seem  to  establish,  in  England,  the  right 
of  the  common  carrier  by  express  contract  to  exempt  himself 
from  liability  for  anything  short  of  actual  malfeasance. 

But  in  this  country,  whilst  the  right  of  a  carrier  is  generally 
recognized  to  contract  for  exemption  from  that  extraordinary 
responsibility  imposed  by  the  common  law,  which  makes  him 
an  insurer,  yet  the  validity  of  contracts  providing  for  exemp- 
tion from  liability  for  his  own  misfeasance  or  gross  negligence 
has  been  frequently,  if  not  generally,  denied,  upon  grounds  of 
public  policy.  In  the  case  of  New  Jersey  Steam  Nav,  Co,  v. 
Merchant^  Bank,  6  How.  344,  it  was  held  by  the  supreme  court 
of  the  United  States  that  a  common  carrier  may  by  contract 
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diveet  himself  of  that  character  in  respect  to  any  particular 
transaction,  so  as  to  incur  only  the  responsibility  of  an  ordi- 
nary bailee  for  hire,  and  be  liable  for  misconduct  or  negligence 
only.  In  Sager  v.  Portimouthj  8.  &  P.  &  E.  R.  R,  Co,,  31  Me. 
228  [50  Am.  Dec.  659],  it  was  held  that  a  conmion  carrier  is 
liable  for  the  damages  occasioned  by  his  negligence  or  miscon* 
duct,  notwithstanding  a  notice  or  contract  to  the  contrary;  and 
also  that  the  want  of  suitable  vehicles  in  which  to  transport 
articles  is  negligence  on  the  part  of  a  carrier. 

In  some  cases  a  distinction  has  been  taken  between  the 
degrees  of  negligence,  which,  in  the  case  of  railroad  transpor- 
tation, is  not  always  of  easy  application. 

Mr.  Story,  in  his  commentaries  on  the  law  of  bailments,  sec. 
562,  6th  ed.,  on  the  authority  of  Chippendaie  v.  Lancashire  and 
Yorhhire  RailvHiy  Co.,  7  Eng.  L.  &  £q.  395,  before  referred 
to,  says  that  ^' proof  of  a  special  contract  with  the  consignor 
may  exonerate  a  carrier  bom  a  loss  through  defective  vehicles 
if  the  terms  of  such  contract  be  sufficiently  broad."  But  in 
this  he  is  perhaps  to  be  understood  as  speaking  only  of  the 
English  decisions  under  the  common  carrier's  act.  In  treating 
of  the  effect  of  general  notices,  he  says  (sec.  571  a):  ''At  all 
events,  such  notices  will  not  exempt  the  carrier  from  responsi- 
bility for  losses  occasioned  by  a  defect  in  the  vehicle  or  machin- 
ery used  for  the  transportation;  for  there  is  a  breach  of  the 
implied  warranty  in  such  cases  that  the  vehicle  and  machinery 
shall  be  in  good  order  or  condition,  and  fit  for  the  business  or 
employment,  and  it  will  amount  to  negligence  if  they  are  not 
in  such  condition." 

And  in  Angell's  law  of  carriers,  sec.  275,  it  is  said  that 
''  the  utmost  effect  which  can  be  given  to  a  general  notice,  or 
special  contract,  although  as  broad  and  absolute  in  its  terms 
as  it  can  be,  will  not  discharge  a  common  carrier  from  liability 
for  negligence,  misfeasance,  or  want  of  ordinary  care,  either  in 
the  seaworthiness  of  the  vessel  or  her  proper  equipments  and 
furniture;  nor  is  it  allowed  to  exempt  the  carrier  from  accounta- 
bility for  losses  occasioned  by  a  defect  in  the  vehicle  or  mode 
of  conveyance  used  in  the  transportation. 

As  this  whole  subject,  in  its  application  to  railroad  trans- 
portation, is  comparatively  a  new  one,  the  want  of  harmony, 
which  is  apparent  in  the  views  of  writers  and  the  decisions  oi 
courts  in  the  different  states,  is  by  no  means  surprising.  Bui 
this  irreconcilable  conflict  has  left  us  at  liberty,  in  this  state, 
to  adopt  such  rules  and  follow  such  prooedentB  as,  in  oor  judg- 
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ment,  are  Banctioned  by  the  principles- of  justice,  and  by  con* 
siderations  of  public  policy. 

The  agreed  statement  of  facts  in  this  case  shows  clearly  that 
the  plaintiffs'  loss  was  occasioned  by  the  defective  condition  of 
the  doors  of  the  stock-cars  in  which  the  cattle  were  conveyed. 
The  doors  were  imperfect  and  their  fButenings  broken,  in  con- 
aequence  of  which  one  of  them  dropped  out,  in  running  twelve 
miles,  with  ordinary  and  proper  care,  and  six  of  the  cattie 
escaped  or  were  lost.  Another  door,  thus  defective,  dropped 
oat  soon  afterward,  and  six  cattle  more  were  lost.  These  de- 
fects in  the  doors  and  their  fastenings  were  well  known  to  both 
the  parties  when  the  cattle  were  loaded,  and  the  plaintiff's  ex- 
pressly agreed  to  assume  the  risks  arising  therefrom.  The 
petition  avers,  and  the  answer  does  not  deny,  that  the  d-sfend- 
ant  was  a  common  carrier  of  live-stock.  Independent  of  the 
agreement  of  the  parties,  there  can  be  no  doubt  that  the  de- 
fisctive  and  broken  condition  of  the  car  doors  would  constitute 
gross  negligence  on  the  part  of  the  carrier,  and  fix  the  liability 
of  the  defendant.  But  if  the  contract  be  valid,  it  is  equally 
clear  that  the  plaintiffs  have  no  legal  ground  of  complaint. 
Hence  the  question  is  direcUy  made,  upon  the  validity  of  the 
contract,  Can  a  common  carrier  thus  exempt  himself  from  lia- 
bility for  his  own  negligence?  In  the  case  of  Davidson  v. 
(xraham^  2  Ohio  St  131,  although  this  question  was  not  di- 
rectly presented,  the  contract  in  that  case  having  no  relation 
to  the  negligence  of  the  carrier,  yet  the  whole  subject  was 
quite  fully  considered  by  the  court;  and  whilst  that  par> 
ticular  contract  was  held  valid,  because  it  only  exempted  the 
defendants  from  liability  for  the  dangers  of  the  river,  fire, 
and  unavoidable  accidents,  in  respect  to  which  the  oonmion- 
law  rule  made  them  insurers,  yet  the  whole  court  concurred 
in  saying  that  the  common  carrier  cannot  relieve  himself  to 
any  extent  by  special  contract  from  losses  occasioned  by  his 
own  neglect;  and  that,  though  he  may  by  contract  restrict 
kiis  liability  as  an  insurer  against  losses  arising  from  mistake 
or  unavoidable  accident,  against  which  human  prudence  could 
not  provide,  yet  that  he  cannot  stipulate  for  a  less  degree  of 
care  and  diligence,  in  the  discharge  of  his  duty,  than  that 
which  pertains  to  his  trust  as  a  bailee  for  hire. 

This  subject  was  again  reconsidered  in  the  case  of  ChvJkam 
V.  Davis,  4  Ohio  St.  862  [62  Am.  Dec  285],  in  which  the 
question  was  more  direcUy  presented.  The  contract,  in  that 
case,  exempted  the  defendants  from  liability  for  losses  arising 
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from  the  dangers  of  the  river  navigation,  fire,  and  unavoidable 
accident.  The  boat  in  which  the  goods  were  carried  was  sunk 
by  striking  a  snag  in  the  river;  and  it  was  held  that  the  de- 
fendants could  escape  liability  only  by  proof  that  the  accident 
could  not,  by  care,  have  been  prevented.  The  authorities  were 
again  reviewed  in  that  case,  and  the  court  again  held  that  "if 
the  loss  was  occasioned  by  negligence,  whether  slight  or  gross, 
it  was  not  within  what  was  or  could  have  been  made  by  con- 
tract an  exception  to  the  liability  of  the  carrier." 

It  is  true  that  in  neither  of  these  cases  did  the  ccmtract 
stipulate  that  the  consignor  should  assume  the  risks  of  the 
carrier's  negligence;  but  the  extent  of  the  carrier's  liabilities, 
his  power  to  qualify  or  restrict  them  by  contract,  and  the  pub- 
lic policy  which  limits  this  power,  were  subjects  which  inci- 
dentally arose  in  both  cases,  and  were  evidently  considered 
with  care. 

With  the  conclusions  reached  in  these  cases  by  our  prede- 
cessors, we  are  well  satisfied,  and  think  they  should  be  affirmed 
upon  this  direct  presentation  of  the  question. 

In  this  state,  at  least,  railroad  companies  are  rapidly  becom- 
ing almost  the  exclusive  carriers  both  of  passengers  and  goods. 
In  consequence  of  the  public  character  and  agency  which  they 
have  voluntarily  assumed,  the  most  important  powers  and 
privileges  have  been  granted  to  them  by  the  state.  They  have 
been  permitted  to  exercise  the  right  of  eminent  domain,  in 
condemning  and  appropriating  private  property  to  the  con- 
struction of  great  thoroughfares  for  general  travel  and  trans- 
portation of  the  produce  of  the  country.  In  the  prosecution 
of  this  business,  in  which  the  whole  community  is  so  vitally 
interested,  it  is  but  reasonable  that  they  should  employ  a 
degree  of  care  and  diligence  proportioned  to  the  magnitude  of 
the  interests  with  which  they  are  intrusted,  and  the  peculiar 
perils  likely  to  result  from  negligence  in  a  mode  of  transporta- 
tion necessarily  dangerous.  Morality  and  public  policy  alike 
refuse  their  sanction  to  contracts  which  tend  to  produce  a 
reckless  disregard  of  this  high  duty,  by  releasing  the  party 
from  all  liability  for  the  consequences  of  its  gross  violation. 
A  public  agent  has  no  right  to  stipulate  for  impunity  whilst 
wantonly  endangering  the  lives  or  sacrificing  the  property  of 
others. 

The  obligations  of  the  defendant,  in  this  case,  were  not  cre- 
ated wholly  by  special  contract,  and  some  of  tibem,  at  .leasti 
could  not  be  ibuB  canceled  or  thrown  off. 
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The  fiacts  in  this  case,  as  Bhawn  by  the  agreed  staiement, 
BtTongly  illustrate  the  impolicy  of  enforcing  snch  special  con* 
tracts.  The  plaintiffs  were^  in  effect,  compelled  by  circnm- 
stances,  and  as  a  choice  of  eyils,  to  sign  the  contract  upon 
which  the  defendant  relies,  and  thus,  at  the  moment  of  load- 
ing their  cattle,  to  take  U})on  themselves  the  risk  of  defectiTe 
cars  and  broken  and  dilapidated  doors,  which  the  defendant, 
through  its  agent,  had  previously  promised  them  to  have  re- 
paired and  made  safe.  The  plaintiffs,  relying  upon  this  prom- 
ise, had  brought  more  than  three  hundred  head  of  catttle  to 
the  station  at  Bucyrus,  ten  miles  from  home.  These  cattle 
they  were,  doubtless,  anxious  to  forward,  without  delay,  to 
their  place  of  destination.  The  defendant  could,  under  the 
circumstances,  and  therefore  did,  impose  upon  them  such  con- 
ditions of  risk  as  were  alike  inconsistent  with  the  previous 
understanding  of  the  parties,  and  with  the  duty  resulting  from 
the  public  employment  in  which  the  defendant  was  engaged. 

If  such  a  contract  be  valid,  it  would  be  equally  so  if  it  cast 
upon  the  plaintiffs  all  the  risks  of  n^ligence,  however  gross, 
in  the  management  and  running  of  the  train;  for  the  defend- 
ant was  under  no  higher  obligation  to  discharge  this  duty 
properly  than  to  provide  safe  and  suitable  cars. 

Indeed,  we  believe  it  has  been  sometimes  claimed  that  a 
carrier  may,  by  contract,  escape  liability  for  the  negligence  of 
servants,  though  not  for  his  own.  This  doctrine,  when  applied 
to  a  corporation,  which  can  only  act  through  its  agents  and 
servants,  would  secure  complete  immunity  for  the  neglect  of 
every  duty. 

We  have  no  hesitation  in  saying  that  the  plaintiffs  in  this 
case  should  have  had  judgment.  The  judgment  of  the  court 
of  common  pleas  wiU  ibenetore  be  reversed,  and  the  cause  re- 
manded* 

BRiKKEBHonr,  C.  J^  and  SuruFr,  Pbox,  and  GHOLsoNy  JJ., 
concurred. 
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ium  and  deliTwy  of  goodj,  and  are  only  ezonaed  for  dafaah  oocaaioiiod  by  act 
of  God  or  pablio  enemiea:  Norway  Phdna  Co*  v.  BotUm  ttc  R.  R,,  61  Am. 
Dec  423;  IHUy.  8<nUh  CaroUna  R,  R.,  S2  Id.  407;  Otmetv  </  SUamboai  Far- 
mer V.  MeOnm,  Id.  718;  Plowdf  ▼.  MtOa^  64  Id.  158;  IToMf  ▼.  Bo§Um  eCe.  R.  R., 
Id.  381;  Ntw  Brmiwkk  «ic.  Ok  y.  7%Bn,  Id.  384;  FUOn  ▼.  Smrford,  67  Id. 
664;  (hxy.PtUrmm,  68  Id.  146;  Op«ferT.BMy,  Id. 468;  Plorl«-T.  CkkBtgk 

0te.  R.  R.,  71  Id. 286;  Fergmmmr.  Bmd,  Id.  68& 
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Oomov  Oabrikbs  oanhot  Exxmft  TamsKLTis  bt  Smsal  Oobtract 
moM  Lf  AULirr  iqb  tbxir  Kiolioknob  or  that  of  their  Mrvants:  Orakam 
r.  Dami^  62  Am.  Dee.  286;  Benilejf  ▼•  Btutardt  63  Id.  561,  and  notes  thereto; 
note  \o  Clarke  ▼.  Rochester  etc  /?.  i?.,  67  Id.  215.  The  principal  caae  is  cited 
to  thU  effect  in  Ckvekuid  eU,  R.  R,  ▼.  Curran,  19  Ohio  St.  12;  Cmdtmati  etc 
R,  R.  V.  Fonthts,  Id.  235;  CTmon  Exjpren  Co.  v.  Oraham,  26  Id.  598;  (Imted 
States  Srpress  Co.  ▼.  BadBman,  28  IiL  150;  Medjield  School  District  ▼.  Bontom 
etc  R,  R.,  102  Mass.  556;  RaUroad  Co.  v.  Lockwood,  17  WaU.  369;  Okioetc 
R'y  ▼.  Seu^,  47  Ind.  486;  IndiattapoUs  etc  R.  R.  v.  AUen,  31  Id.  401,  note. 

CoBmoN  Carriers  mat  Limit  Commox-law  Liabilitt  bt  EixPKm 
COMTRACT:  Dorr  ▼.  New  Jersey  Steam  Nov.  Co.,  62  Am.  Dec.  125,  and  note; 
Oraharn  v.  Davis,  Id.  285;  KhmbaU  v.  RtOlawl  etc  R.  R,,  Id  567;  note  to 
Clarke  v.  Rodtester  etc  R.  R,,  01  Iil  213;  Baker  v.  Brinmm,  Id.  548;  Cooper  v. 
fien^y,  68  Id.  468;  Thomas  v.  Ship  Morning  Olory,  71  Id.  609;  Ooldey  ▼.  Pciiii- 
ayfoaniu  R.  R,,  72  Id.  703.  The  principal  case  is  cited  on  this  point  in  Oaines 
V.  Unitm  Transp,  <&  Ins.  Co.,  28  Ohio  St.  438;  Baltimore  etc  R.  R.  y,  CamplstlL 
36  Id.  658. 

Common  Cabrixbs  camitot  Exempt  ob  Lmir  Liabiutt  bt  OEtrsEAL 
KoTiCK:  Dorr  v.  J^eio  Jersey  Steam  JVde.  On.,  62  Am.  Deo.  125;  EhnbaU  w 
Rutlandetc  R.  R,,  Id.  667;  JHosesv.  Bostonetc  R.  R,,  64  Id.  381,  and  notes 
thereto.  The  principal  case  is  cited  on  this  point  in  (kAsos  t.  Unkm  IVcmk}<. 
(t*  Ins.  Co.,  28  Ohio  St.  438;  BaUknwre  etc  R.  R.  ▼.  CamjMl,  36  Id.  658;  Cm- 
etAMotf  efc.  H.  R.  v.  PlmflM^  19  Id.  23ft. 
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Dbutbbt,  where  the  maker  promises  by  it  to  pay  a  certain  sum  of  money 
"when  I  can  make  it  convenient,  with  ten  per  cent  interest  till  paid." 

Action  originally  brought  on  June  26, 1856,  before  a  justice 
of  the  peace,  upon  the  following  note:  '^  June  20,  1855.  For 
value  received,  I  promise  to  pay  to  the  order  of  James  A.  TijH 
ton  ninety-five  dollars,  current  money  of  Ohio,  when  I  can 
make  it  convenient,  with  ten  per  cent  interest  till  paid.  Sam- 
acl  Lewis  [seal]."  The  plaintiff  had  judgment,  and  upon  aj^ 
peal  to  the  court  of  common  pleas,  he  filed  a  petition  upon  the 
note,  describing  it  as  a  promise  to  pay  when  convenient,  and 
alleging  a  demand  and  failure  to  pay,  and  that  a  reasonable 
time  had  elapsed.  The  defendant  answered,  denying  that  he 
had  promised  in  manner  and  form,  etc.  The  cause  was  sub- 
mitted to  the  court,  who  found  for  tlie  plaintiff.  The  defend- 
ant moved  in  arrest  of  judgment,  on  the  grounds:  1.  That  the 
note  was  not  due  when  sued  upon;  2.  That  the  petiticm  did 
not  contain  suflScient  averments  to  warrant  the  judgment;  and 
3.  That  the  note  created  no  1^^  liability  upon  the  defendant. 
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The  motion  was  overruled,  and  to  reverse  the  judgment,  the 
defendant  filed  a  petition  in  error,  assigning  as  causes:  1.  The 
overruling  of  the  motion  in  arrest  of  judgment;  2.  That  judg- 
ment was  rendered  in  favor  of  the  plaintiff  when  it  should  have 
been  for  the  defendant. 

Lewis  and  Cu$hing,  for  the  plaintiff  in  error. 

L.  Perry,  for  the  defendant  in  error. 

By  Court,  Peck,  J.  No  argument  has  been  presented  upoD 
either  side,  and  the  only  question  which  seems  to  be  raised  by 
the  assignments  in  error  is  in  regard  to  the  construction  and 
legal  effect  of  the  note  upon  which  suit  was  brought. 

It  would  seem  from  the  petition  filed  by  the  plaintiff  below 
that  he  regarded  the  note  as  a  promise  to  pay  the  money  speci- 
fied therein  within  a  reasonable  time,  while  we  infer  from  the 
assignments  of  error  that  the  defendant  below  regards  it  as  not 
creating  any  legal  liability  upon  him  to  pay  at  any  time  what- 
ever; that  its  future  payment  rests  entirely  upon  his  volition 
and  sense  of  honor.  Is  this  a  just  interpretation  of  the  paper  t 
It  opens  with  an  admission  that  he  has  received  from  the  payee 
full  value  for  his  promise,  by  the  words  '^  for  value  received,  I 
promise,"  etc.,  and  closes  with  a  stipulation  that  it  is  to  bear 
^'interest  at  the  rate  of  ten  per  cent  till  paid."  The  payee 
parted  with  something  valuable  to  obtain  the  promise;  and  is 
it  reasonable  to  suppose  that  it  was  parted  with  and  received 
as  a  mere  gratuity,  which  would  be  tiie  fact  if  there  was  to  be 
no  legal  obligation  to  return  an  equivalent?  AVhy  go  through 
the  useless  formality  of  giving  and  receiving  a  written  paper 
which  was  not,  after  all,  to  evidence  any  right  or  create  any 
obligation  ?  and  why  fix  a  high  rate  of  interest ''  till  paid,"  if 
there  was  never  to  be  any  payment  except  at  the  option  of  the 
signer? 

The  parties  evidenUy  regarded  the  note  as  a  binding  obliga- 
tion and  not  the  acknowledgment  of  a  mere  moral  obligation; 
and  whenever  the  language  will  permit,  it  should  be  so  con- 
strued as  to  support  rather  than  to  destroy  its  legal  obligation. 

It  18  concedeil  that  the  intention  of  the  parties  to  a  contract 
cannot  |>n?vail  if  direcUy  contrary  to  the  plain  sense  of  the 
wordH  t*iiiployed;  but  when  the  intention  is  sufficiently  appar- 
ent, effect  Fliould  be  given  to  that  intent,  though  some  violence 
be  thereby  done  to  the  words:  Wilson  v.  Bevan,  7  Com.  B.  673. 
The  iKiyee  certainly  parted  with  its  value  to  secure  the  prom- 
ise, and  the  maker  not  only  admits  this,  but  promisef  to  pay 
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Intereflt  fhereon  while  the  payment  is  forborne.  If  the  con- 
venience of  the  maker  alone  is  to  be  consulted,  he  might  never 
find  it  altogether  convenient  to  pay,  and  the  construction  leads 
to  results  certainly  not  contemplated  by  the  parties  when  the 
note  was  written.  In  Ouier  v.  Page,  4  Serg.  &  R.  1,  it  was 
ruled  that  a  sale  for  '^  approved  paper  "  means,  in  law,  a  sale 
for  paper  which  ought  to  be  approved,  and  not  for  such  paper 
as  the  seller  should  in  fact  approve;  that  is,  that  the  seller, 
by  such  contract,  had  no  right  to  withhold  his  approval  of 
paper  to  which  there  was  no  reasonable  objection.  So  in  Moore 
V.  Woolsey,  4  El.  A  Bl.  243,  S.  C,  82  Eng.  Com.  L.  252,  256, 
where,  by  the  terms  of  a  policy  of  insurance,  proof  of  interest 
in  case  of  loss  was  to  be  made  to  the  satisfaction  of  the  direc- 
tors, it  was  held  that  such  a  provision  required  merely  that 
such  proof  should  be  laid  before  the  directors  as  ought  to  satr 
isfy  reasonable  men,  and  that  they  could  not  arbitrarily  refuse 
to  be  satisfied.  The  same  principle  is  also  recognized  in  Ex 
parte  Lord,  16  Mee.  &  W.  466,  and  in  Ex  parte  Nowlan,  6  T.  R. 
118,  and  applied  to  cases  arising  under  the  statutes  in  regard 
to  bankruptcy.  The  principle  deducible  from  these  cases  and 
others  that  might  be  cited  as  applied  to  the  case  at  bar  is,  that 
if  the  right  was  reserved  to  the  maker  of  the  note  sued  on  to 
determine  when  it  might  be  convenient  for  him  to  pay,  it  is 
nevertheless  a  right  which  he  must  exercise  reasonably  and 
with  a  just  regard  to  the  rights  of  others. 

It  would  seem  to  follow  that  the  note  in  and  of  itself  would 
become  due  and  payable  in  a  reasonable  time  after  its  execu- 
tion and  delivery;  such  reaHBonable  time  being  a  question  to  be 
determined  in  view  of  all  the  circumstances. 

In  the  recent  work  of  Edwards  on  Bills  of  Exchange  and 
Promissory  Notes,  154,  note  4,  the  learned  author  says:  ^  So  it 
has  been  held  that  a  note  by  which  the  maker  promised  to  pay 
a  certain  sum  '  when  it  is  convenient,'  is  due  within  a  reason- 
able time."  The  case  in  which  it  was  so  decided  is  not  spe- 
cially named,  but  the  decision  certainly  accords  with  the 
analogies  of  the  law  and  the  manifest  justice  of  such  a  case, 
and  we  may  therefore  properly  adopt  it. 

Where  no  time  is  fixed  and  no  contingency  specified  upon 
"▼hich  payment  is  to  be  made,  the  note  is  held  to  be  payable 
immediately:  Thompeon  v.  Keteham,  8  Johns.  190  [5  Am.  Dea 
832] ;  such  being  the  manifest  intention  of  the  parties.  But 
where,  as  in  the  present  case,  the  promise  is  to  pay  when  oon- 
fenient,  and  a  stipulation  is  added,  that  the  note  is  to  baai 
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Interest  until  i)aidy  it  is  manifest  that  an  immediate  payment 
was  not  contemplated  by  the  parties.  While,  therefore,  we  are 
satisfied  that  the  note  sued  on  created  a  valid  obligation  to 
pay,  we  also  hold  that  it  was  not  payable  until  a  reasonable 
time  had  elapsed.  Suit  was  not  brought  in  the  present  case 
till  more  than  a  year  after  the  note  was  executed,  and  the  peti- 
tion avers  that  a  reasonable  time  had  elapsed.  The  court,  in 
finding  the  issue  for  the  plaintiff,  must  have  been  satisfied  of 
the  truth  of  that  averment  of  the  petition.  The  case  of  Bar^ 
nard  v.  Cmhing,  4  Met  230  [38  Am.  Dec.  362], "  where  the 
payees  of  a  note,  at  the  time  it  was  signed  by  the  maker,  and 
as  part  of  the  same  transaction,  indorsed  thereon  a  promise 
not  to  compel  payment  thereof,  but  to  receive  the  amount  when 
convenient  for  the  maker  to  pay  it,"  and  in  which  case  the 
court  held  that  the  payees  could  never  maintain  an  action 
thereon,  may  be  thought  to  be  in  conflict  with  the  view  we 
have  taken  of  the  case  at  bar.  In  that  case,  however,  the 
court  place  great  stress  upon  the  promise  never  to  compel  its 
payment — ^regarding  it  as  an  express  stipulation  that  the  action 
of  the  maker  was  not  to  be  hastened  by  any  compulsory  pro- 
ceedings by  the  payees;  and  it  was  in  view  of  this  express 
waiver  of  all  right  of  action  upon  the  note  that  the  court  in 
that  case  held  that  no  action  could  ever  be  maintained  upon 
the  note.  Whether  the  court  were  correct  in  the  view  there 
expressed,  we  need  not  now  determine,  as  it  is  sufficient  to  say 
that  no  such  waiver  exists  in  the  present  case.  '  We  are  clearly 
of  opinion,  upon  principle  as  weU  as  authority,  that  the  court 
below  did  not  err  in  overruling  the  motion  in  arrest;  nor  in 
rendering  judgment  upon  the  note  in  fAVOr  of  the  plaintiff. 
Judgment  affirmed. 

Brineebhoff,  C  J.,  and  Bgott,  Sutliff,  and  Odolsok,  JJ., 
concurred* 


Thx  FRimaPAL  oiai  is  JiisrumuisHBD  in  Jokmton  v.  Chrkd,  85  Ind.  806^ 
tn  that  in  it  there  wm  »  promiaa  to  pay  iiMniey»  while  in  the  case  at  bar  aa 
faistrament  which  read,  "This  win  certify  that  I  do  give  to  C.  B.  J.  one  hoa* 
dred  dollars,  the  money  to  be  paid  as  soon  as  my  finandal  condition  will  allowf 
and  if  I  do  not  live  to  pay  it^  I  wish  it  paid  out  of  my  estate^**  was  not  aprom- 
iae  to  pay  money,  but  a  pranlta  to  malre  a  gif^  and  no  aotkm  eoold  be  main* 
*mmed  thereon. 
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OWEy   V.    MiLLEB. 
[10  Ohio  BtAn,  IM.] 

TMOtCOJM  TBAT   PkBflOXAL  PboFKBTT  FOLLOIVB  DOMIOILa  OV  OwVia  KAB 

Ko  PnonER  Applioation  where  an  attempt  is  made  to  tako  it  from  him 
against  his  conaenti  but  applies  only  where  the  chum  of  the  owner  ceases 
by  his  death  intestate,  or  by  his  voluntary  transfer. 

ArtACHusJXT  Progkbdinos  against  ABscx>in)iNO  I>nnoB  oax  ohlt  bi 
Rboabdkd  out  of  the  jurisdiction  as  proceedings  against  propai'ty,  and 
property  not  within  the  jurisdiction  cannot  be  afiected. 

Pbofxbtt  is  in  That  Statb  whekb  Makxb  or  Korx  BB8n>BB»  and  not  in 
state  where  note  is  held;  and  therefore  the  seizure  and  sale  of  an  unin- 
dorsed promissory  note  payable  to  order,  in  one  state,  under  attachment 
proceedings  against  the  payee  as  an  absconding  debtor,  wHl  not  direst  his 
property  in  the  debt^  evidenced  by  the  note,  in  another  state,  where  the 
maker  resides. 

Balm  or  Proiiib80&t  Kots  undxb  Attaohment  Progkbdinos  is  Unaitihdb- 
izxD  by  the  statutes  of  New  Jersey,  Kizon's  Digest,  38^  it  seems^  and  is 
void.  Such  sale  does  not»  therefore,  affect  the  payee's  right  to  recover 
the  debt  from  the  maker,  nor  is  the  assignee  entitled  to  a  credit  for  the 
amount  received  on  the  sale^  and  applied  to  the  payment  of  the  debts  of 
the  payee. 

AanaNxi  or  Kotb  at  Invalid  Salb  undbb  Attaghicbst  Pbooebdings 
gets  no  aid  from  the  Ohio  act  of  1844  *'^er  the  protection  of  purcbaasn« 
at  judicial  and  tax  sales." 

Action  in  which  the  plaintiff  asked  judgment  for  the  amount 
of  certain  notes  secured  by  a  mortgage,  and  for  the  sale  of  the 
mortgaged  premises,  or  a  judgment  for  the  possession  of  the 
land.  On  March  21,  1843,  the  plaintiff  conveyed  the  land  to 
the  defendants^  Arthur  Carmichael  and  John  Wiley,  and  took 
their  notes,  payable  to  order  in  five  and  eight  years,  secured  by 
a  mortgage  on  the  land.  The  plaintiff,  after  the  sale,  returned 
to  his  residence  in  New  Jersey,  where,  on  November  21,  1845, 
attachment  proceedings  were  taken  against  him  as  an  abscond- 
ing debtor,  under  which  the  notes  were  seized  and  sold.  The 
notes  were  not  indorsed  by  the  plaintiff,  and  were  assigned  by 
a  writing  upon  them,  reciting  the  proceedings.  The  record 
of  these  proceedings  did  not  show  that  the  court  ever  con- 
firmed the  sale  and  distribution  made  by  the  auditors,  nor 
that  the  defendant  was  personally  served  or  appeared.  One 
Jonathan  S.  Christie  became  the  owner  of  the  notes,  and  on 
March  6,  1847,  sold  them  to  Wiley,  who  had  purchased  the 
rights  of  Carmichael,  subject  to  the  mortgage.  Wiley  gave  new 
notes  in  payment  to  Christie,  and  to  secure  the  same,  he  and 
his  wife  executed  a  mortgage  on  the  land.  Christie  transferred 
the  notes  and  mortgage  to  one  William  S.  Conant,  who,  on 
March  9,  1848,  foreclosed  the  mortgage,  and  the  defendant 
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M  iller  became  the  purchaser  at  the  sale,  and  received  the  deed.' 
Miller  stated,  as  a  counterclaim,  that  should  his  title  fail,  he 
was  entitled  to  a  credit  for  the  amount  applied  to  the  payment 
of  the  debts  of  the  plaintiff  by  the  proceedings  in  New  Jersey, 
and  that  under  the  Ohio  act  of  March  2, 1846,  entitled  ''An  act 
for  the  protection  of  purchasers  at  judicial  and  tax  sales,"  he 
was  entitled  to  be  subrogated  to  the  rights  of  the  creditors  of 
the  plaintiff.  The  statutes  of  New  Jersey,  Nixon's  Digest,  38, 
provided  that  not  only  money,  goods,  and  chattels  might  be 
seized  under  a  writ  of  attachment,  but  also  bonds,  bills,  notes, 
papers,  or  other  writin|(s;  and  also  that  if  the  sale  of  the  goods, 
chattels,  lands,  and  tenements  did  not  produce  money  suffi- 
cient to  pay  the  debts,  the  auditors  '^  shall  assign  to  the  said 
plaintiff  and  creditors  the  choses  in  action,  rights,  and  credits 
of  the  said  defendant,  ....  which  assignment  shall  vest  the 
property  and  interest  of  the  said  defendant  in  such  assignee  so 
as  he  may  sue  for  and  recover  the  same  in  his  own  name,  and 
for  his  own  use;  ....  and  the  moneys  which  may  be  received 
by  virtue  of  such  assignment  shall  operate  as  payment." 

P.  Bunker f  and  J,  H,  and  H,  C,  Oodman^  for  the  plaintiff. 

0.  Bowen  and  «/.  Bariram^  for  the  defendant. 

By  Court,  Gholson,  J.  Personal  property  has  been  said  to 
have  no  tiiusj  but  to  follow  the  domicile  or  person  of  the  owner. 
Thus,  in  case  of  intestacy,  the  law  of  the  place  where  the 
owner  of  personal  property  had  his  domicile  governs  its  distri- 
bution, wherever  it  may  be  situate;  and  in  case  of  a  transfer 
of  personal  property  valid  by  the  law  of  the  place  where  it  is 
made,  effect  will  be  given  to  it  in  the  place  where  the  property 
in  fact  exists,  unless  some  policy  of  the  local  law  be  infringed. 
But  this  principle  properly  applies  only  where  the  claim  of  the 
owner  ceases,  as  in  case  of  intestacy,  by  death,  or  where  by  his 
voluntary  agreement  he  has  parted  with  his  claim.  It  has  no 
proper  application  where  an  attempt  is  made  to  take  the  prop- 
erty from  him  against  his  consent.  The  rules  of  law  on  this 
subject  are  clearly  expressed  in  a  case  decided  in  the  state  in 
which  the  proceedings  were  had,  upon  the  efiect  of  which  we 
are  to  decide.  ''The  general  principle  is  fully  and  unequivo- 
cally settled  that  personal  property  is  transferable  according  to 
the  law  of  the  country  where  the  owner  is  domiciled.  A  trans- 
fer of  personal  property,  therefore,  good  by  the  law  of  the  own- 
er's domicile,  or  by  the  laws  of  the  place  where  it  is  made,  is 
valid  wherever  the  property  may  be  situate:"  Frazier  v.  Fred- 
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erichs,  24  N.  J.  L.  162, 166,  citing  Story's  Confl.  L.,  sees.  383, 384; 

2  Kenf  8  Com.  454;  Vamum  v.  Kampj  13  N.  J.  L.  329  [25  Am. 
Dec.  476];  et  vid.  Thomson  y.  Advocate-Oeneraly  12  CI.  &  Fin. 
I;   Buinbury  v.  Bwnbury^  1  Beav.  320,  328;    Blaeh  v.  Zacharie^ 

3  How.  483.  "The  principle  applies  to  a  voluntary  convey- 
ance of  property  by  the  owner,  not  to  a  conveyance  by  opera- 
tion of  law.  An  assignment  by  law  has  no  legal  operation  out 
of  the  territory  of  the  law-maker.  Such,  at  least,  is  conceded 
to  be  the  decided  weight  of  American  authority:"  Frazier  v. 
Fredericks^  24  N.  J.  L.  166,  citing  Miliie  v.  MoreUm^  6  Binn.  361 
[6  Am.  Dec.  466];  Blake  v.  WiUiams,  6*ick.  307  [17  Am.  Dec. 
372];  Holvue  v.  Remsen,  20  Johns.  266  [11  Am.  Dec.  269]; 
Story's  Confl.  L.,  sec.  410;  2  Kent's  Com.  406;  et  vid.  Speed  v. 
Hay,  17  Pa.  St.  91  [55  Am.  Dec.  640];  Booth  v.  Clark,  17  How. 
322;  Hoyt  v.  Thompson,  5  N.  Y.  320,  353;  S.  C,  19  Id.  207. 

It  appears  to  be  generally  conceded  that,  as  a  matter  of  com- 
ity, an  assignee  in  bankruptcy  or  under  insolvent  proceedings 
may,  in  another  jurisdiction,  the  claims  of  creditors  in  that 
jurisdiction  not  interfering,  sue  to  recover  the  personal  property 
of  the  bankrupt  or  insolvent.  A  suit  for  such  purpose,  whether 
allowed  in  the  name  of  the  bankrupt  or  of  the  assignee,  when 
commenced  by  the  assignee,  ought  not  to  be  defeated  by  the 
act  or  release  of  the  bankrupt:  Holmes  v.  Remsen,  20  Johns. 
229, 267  [11  Am.  Dec.  269];  Abraham  v.  Plestoro,  3  Wend.  539, 
550,  551  [20  Am.  Dec.  738];  Hoyt  v.  Thompson,  5  N.  Y.  320, 
340;  S.  C,  19  Id.  207-226.  It  would  seem  to  follow  that  prop- 
erty which  might  be  recovered  by  suit  might  be  obtained  by 
the  assent  or  agreement  of  the  parties  interested:  Bank  of  Am^ 
gusta  V.  Earle,  13  Pet.  519,  591.  Upon  these  principles,  if  the 
claimant  under  the  proceedings  in  attachment  stood  in  the  po- 
sition of  the  assignee  of  a  bankrupt,  or  of  a  receiver  of  an  in- 
solvent company  or  corporation,  a  settlement  made  with  the 
debtor  might  present  plausible  grounds  for  its  enforcement 
But  in  the  class  of  cases  in  which  this  comity  has  been  exer- 
cised, there  was  jurisdiction  over  the  person,  which  has  been 
regarded  as  giving  the  assignee  or  receiver  a  qimsi  authority, 
even  beyond  the  jurisdiction  of  the  court  appointing  him,  as 
the  agent  and  representative  of  the  owner  of  the  property.  The 
very  foundation  of  the  principle  assumes  that  there  was  juris* 
diction  over  the  person,  and  it  is  in  no  respect  based  upon  a 
jurisdiction  over  the  thing. 

It  thus  appears  that  whether  this  application  of  the  prind* 
pie  of  oomity  be  correct  or  not,  it  has  no  bearing  upon  the 
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fireeent  case.  We  have  here  no  jurisdictian  over  the  person. 
Such  proceedings  in  attachment  as  the  present  very  clearly 
lay  no  foundation  out  of  the  jurisdiction  in  which  they  are  in- 
stituted, for  any  personal  claim,  or  for  any  claim  which  sup- 
poses a  personal  authority  proceeding  from  the  party  against 
whom  they  are  directed.  Out  of  that  jurisdiction,  the  proceed- 
ings can  only  be  regarded  as  proceedings  against  property;  and 
property  not  within  the  jurisdiction  cannot  be  affected.  It  is 
a  fundamental  principle,  that  no  man  is  to  be  deprived  of  his 
property  without  his  consent,  or  by  due  process  of  law.  To 
constitute  due  process  of  law  and  make  it  effectual  to  change 
the  title  to  property,  there  must  be  jurisdiction  over  the  person 
of  the  owner  or  over  his  property. 

We  are  brought,  then,  to  the  simple  question  whether  the 
promissory  notes  given  for  a  debt  being  in  New  Jersey,  and  the 
makers  of  the  notes  or  the  debtors,  residing  in  Ohio,  the  prop- 
erty was  in  New  Jersey  or  in  Ohio.     In  substance,  there  is  a 
sum  of  money  in  the  hands  of  one  man  to  which  another  has 
title  or  claim,  and  the  evidence  of  that  title  or  claim  is  a  promise 
in  writing  to  pay  the  money.     Upon  principle,  it  would  seem 
clear  that  the  subject-matter  to  which  the  title  or  claim  relates 
is  the  projferty,  and  not  the  evidence  showing  the  title  or  claim. 
This  question  has  arisen  in  cases  involving  the  jurisdiction 
to  grant  administration  or  letters  testamentary.    Of  such  cases 
it  has  been  said:    ''As  to  the  locality  of  many  descriptions  of 
effects,  household  and  movable  goods,  for  instance,  there  never 
could  be  any  dispute;  but  to  prevent  conflicting  jurisdictions 
between  different  ordinaries,  with  respect  to  choses  in  action 
and  title  to  property,  it  was  established  as  law  that  judgment 
debts  were  assets  for  the  purpose  of  jurisdiction,  where  the 
judgment  is  recorded;  leases  where  the  land  lies;  specialty 
debts  where  the  instrument  happens  to  be;  simple  contract 
debts  where  the  debtor  resides  at  the  time  of  the  testator's 
death;  and  it  was  also  decided  that  as  bills  of  exchange  and 
promissory  notes  do  not  alter  the  nature  of  the  simple  contract 
debts,  but  are  merely  evidences  of  title,  the  debts  due  on 
these  instruments  were  assets  where  the  debtor  lived,  and  not 
where  the  instrument  was  found: "  AUarTtey'Oeneral  v.  Bouwens^ 
4  Mee.  &  W.  171-191. 

The  payee  of  a  promissory  note  has  a  property  vested  in 
him,  but  it  is  in  action,  not  in  possession:  2  Bla.  Com.  468.  It 
coDsists  in  the  contract  of  the  maker,  and  this  contrpct  has 
been  said  to  difier  fiom  other  contracts  in  two  important  par- 
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ticQlaiB:  1.  It  is  assignable,  whereas  a  chose  In  action  at  com- 
Qion  law  is  not;  and  2.  The  instrument  itself  gives  a  right  of 
Action,  for  it  is  presumed  to  be  given  for  value,  and  nO  value 
need  be  alleged  as  a  consideration  for  it:  Foster  v.  Dawher^  6 
Exch.  839,  853.  This  difference  may  lead  to  the  idea  that 
there  is  property  in  the  evidence  of  the  contract;  but  really 
the  contract  constitutes  the  property,  it  is  property  in  action. 
The  thing  in  action  has  peculiarities  which  distinguish  it  from 
other  things  in  action,  but  it  is  still,  in  law,  a  thing  in  action. 

The  efifect  of  a  seizure  of  a  note  under  process  of  law  can 
gain  no  force  from  the  rules  of  the  commercial  law,  which  rules 
are  only  intended  to  regulate  the  right  of  parties  depending 
apon  their  voluntary  acts  and  agreements.  The  seizure  of  a 
note  payable  to  bearer,  or  indorsed  in  blank,  would  not  con- 
stitute the  officer  an  indorsee  or  holder  in  the  commercial  sense 
of  those  terms.  The  officer  would  hold  under  the  statute  giv- 
ing him  the  authority  to  seize,  and  not  by  contract.  He  would 
have  the  rights  which  that  statute  gave,  and  not  those  of  an 
indorsee  or  holder,  in  the  usual  course  of  business.  It  might 
happen  that  a  subsequent  holder  of  a  note  payable  to  bearer, 
or  indorsed  in  blank,  seized  by  an  officer  and  put  in  circula- 
tion, would  have  the  right  to  enforce  its  payment.  But  it 
would  be  upon  the  same  principle  that  a  note  of  like  descrip- 
tion, lost  or  stolen,  might  be  a  valid  claim  in  the  hands  of  an 
innocent  holder.  No  such  principle  applies  in  this  case.  The 
notes  were  payable  to  order,  and  not  indorsed  by  the  payee, 
but  were  assigned  by  a  writing  on  the  notes,  in  such  a  way  as 
to  show  clearly  the  origin  of  the  title. 

In  accordance  with  these  views,  we  feel  bound  to  come  to  the 
conclusion  that  the  proceedings  in  attachment  in  New  Jersey 
have  not  divested  the  plaintiff  of  the  right  to  recover  the  debt 
due  to  him  from  a  resident  in  this  state,  and  secured  by  a 
mortgage  upon  property  in  this  state.  It  is  a  harsh  proceeding 
and  likely  to  lead  to  great  sacrifice  of  property,  to  seU  a  debt, 
even  when  the  tribunal  has  jurisdiction  over  the  debtor,  but 
when  the  debtor  resides  in  a  distant  state,  it  must  almost  in- 
variably  prove  ruinous  to  the  owner  of  the  debt.  We  should 
not  feel  called  upon  by  any  principle  of  comity  to  give  effect  to 
such  a  proceeding. 

We  have  considered  the  question  in  the  strongest  light  in 
which  it  can  be  placed  for  the  defendant,  but  while  we  are 
diffident  in  expressing  an  opinion  as  to  the  law  of  another 
state,  in  opposition  to  the  action  of  its  officers,  we  strongly  in« 
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cline  to  the  oonclusion  that  the  statutes  of  New  Jersey  do  not 
contemplate  a  sale  of  a  debt  where  the  debtor  resides  in  that 
state,  and  much  less  where  he  resides  in  another  jurisdiction. 
That  these  notes,  under  the  statutes  of  New  Jersey  regulating 
proceedings  in  attachment,  are  to  be  regarded  as  choses  in 
action,  and  not  goods  and  chattels,  is,  we  think,  clearly  to  be 
inferred  from  the  language  of  those  statutes;  and,  if  we  under- 
Btand  the  provision  of  the  statute,  choses  in  action  are  to  be 
assigned  to  the  plaintiff  and  creditors  proving  their  claims,  and 
are  not  to  be  sold  as  goods  and  chattels.  It  also  appears  that 
choses  in  action,  when  so  assigned,  do  not  constitute  a  pay- 
ment, but  *'the  moneys  which  may  be  received  by  virtue  of 
such  assignment  shall  operate  as  payment."  If  this  view  of 
the  statutes  of  New  Jersey  be  correct,  the  sale  of  the  notes  by 
the  auditors  was  unauthorized  and  void;  and  it  will  be  ob- 
served that  this  sale  never  received  judicial  sanction,  the  record 
showing  no  action  of  the  court  confirming  the  sale  and  dis- 
tribution made  by  the  auditors. 

These  considerations  bear  upon  another  branch  of  the  case, 
the  counterclaim  of  the  defendant  Miller,  in  which  he  insists 
that  he  is  entitled  to  a  credit  for  the  amount  applied  to  the 
payment  of  the  debts  of  the  plaintiff,  under  the  proceedings  in 
New  Jersey.  If,  under  the  construction  of  the  statutes  of  New 
Jersey,  we  have  suggested  the  sale  of  the  notes  was  unauthor- 
ized and  void,  no  right  can  be  founded  upon  that  transaction, 
and  the  claims  against  the  plaintiff  exist  to  their  full  extent. 
If  the  plaintiff  should  be  sued  upon  those  claims,  he  could  not 
rely  upon  an  unauthorized  and  void  transaction  as  a  payment 
or  satisfEU^on.  That  they  were  so  void  might  be  shown  as 
well  by  those  prosecuting  their  claims  against  the  plaintiff  as 
by  the  plaintiff  himself :  Rangely  v.  WebsUr,  11  N.  H.  299,  306. 
Had  property  of  the  plaintiff,  in  fact  being  in  New  Jersey, 
been  taken  and  appropriated  to  the  payment  of  his  debts,  by  a 
proceeding  which  only  in  another  jurisdiction  would  be  re- 
garded as  invalid,  this  might  be  deemed  a  satisfaction:  Id.  309. 
But  such  a  result  cannot  be  claimed  where  the  proceeding  is 
void  in  the  place  where  it  is  had. 

It  necessarily  follows  from  the  view  we  have  taken  of  the 
proceedings  in  attachment  that  they  not  only  do  not  affect  the 
property  of  the  plaintiff  in  this  state,  but  in  no  manner  bind 
iiim  personally.  The  record  of  those  proceedings,  therefore,, 
constitutes  no  evidence  of  any  indebtedness  due  from  the  plain* 
tiff  to  persons  in  New  Jersey.    He  would  be  at  full  liberty, 
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before  he  could  be  charged  mth  those  claiins,  to  contest  their 
validity  and  amount.  We  do  not  think  he  can  be  called  upon 
to  enter  into  such  a  contest  in  this  case  with  the  defendant 
Miller.  It  cannot  be  pretended  that  the  defendant,  or  any  of 
the  parties  under  whom  he  claims,  were  authorized  by  the 
plaintiff,  either  expressly  or  by  implication,  to  pay  his  debts. 
The  defendant,  therefore,  could  only  claim  as  being  subrogate<l 
to  the  part  of  the  several  claims  of  which  the  supposed  pay- 
ment has  been  made.  Now,  there  would  be  an  insuperable 
difficulty  in  allowing  him  to  sue  the  plaintiff,  for  a  fractional 
part  of  twenty  diffeient  claims. 

The  act  for  the  protection  of  purchasers  at  judicial  and  tax 
sales,  on  which  the  defendant  relies  in  his  answer,  has,  we 
think,  no  application  to  this  case.  That  act,  so  &r  as  it  affects 
judicial  sales,  supposes  that  the  plaintiff  or  the  defendant  has 
title  to  the  property,  and  that  it  is  liable  for  the  debt  due  to 
the  plaintiff,  but  from  some  defect  in  the  proceedings  the  at- 
tempt to  make  it  liable  has  &iled.  The  defect  here  is  not  a 
defect  in  the  proceedings,  which  are  all  regular  enough,  but  a 
defect  in  the  title  of  all  the  parties  to  those  proceedings,  as 
against  the  plaintiff  in  this  action. 

In  every  view  we  can  take  of  the  counterclaim  of  the  de- 
fendant, we  see  no  ground  upon  which  it  can  be  sustained.  A 
judgment  will  be  rendered  finding  that  the  notes  given  to  the 
plaintiff  by  Carmichael  and  Wiley  are  due  and  unpaid;  that 
they  are  secured  by  a  mortgage  on  the  premises;  and  unless 
the  amount  due  shall  be  paid,  the  mortgaged  premises  shall 
be  sold.  In  view  of  the  circumstances  of  the  case,  a  longer 
time  than  usual  will  be  allowed  before  an  order  of  sale  is  to  be 
issued.  The  time  will  be  six  months.  And  we  shall  also  order 
that  each  party  pay  his  own  costs. 

BuiNKERHOFP,  C.  J.,  and  Bcott,  Sdtlifp,  and  Peck,  JJ., 
concurred. 


Law  or  DoMicnjt  Oovebnb  Voluntakt  Tbansfkb  akd  Sdocbssiok  to 
Personal  Property:  AfeCun^$  Deviaee$  v.  Hou&e,  31  Am.  Dec.  438;  Fletch- 
er's AdmW  V.  Sanders,  32  Id.  96;  Frend,  ▼.  Hall,  Id.  841;  MdOMm,  ▼.  SrmOi. 
33  Id.  147;  OrcmlUm  v.  BkharfVs  Ex'r,  Id.  663;  Cfoodall  y.  Marshall,  35 
Id.  472;  Lowrp  v.  Bradley,  39  Id.  142;  Stteoession  qf  Packwood,  41  Id.  341| 
Vrwm  V.  Van  Home,  42  Id.  94;  AuJuson^s  Heirs  ▼.  Lindsey,  43  Id.  153| 
Montgomery  ▼.  MUliten,  Id.  507;  Bkhardson  ▼.  LeavUi,  45  Id.  90;  Mahomet 
r,  ^ooe,  48  Id.  706;  Weatherbyr.  Co0mi^Km,  49  Id.  623;  Spemi  r.  May,  65  Id. 
540;  LoMorenetr.  £iiMm^  66Id.  385;  Smithr.  EaUm,  58  Id.  746;  Haintam 
F.  J^oiratom  61  Id.  530}  IFtefo- t.  iroOii.  70  Id.  863^  and  notes  tfaaratow 


Deo.  1859.]  Wsstfall  v.  Bralxt.  609 

Westpall  V.  Bbalst. 

[10  Omo  BXAn,  iBBw] 

DSBTOB  MUBT    BbAB   LoflB   WHEBX  Hs  MaXBS  PaTMSIIT  IN  BiLU  QT  8l»- 

PKNDKD  Bank,  althoogh  the  ■nspensioa  wis  not  known  at  th«  plAoo  of 
payment,  nor  to  either  of  the  parti6i»  if  the  creditor  offert  to  retnm  the 
biUi  without  nnreMonahle  delay. 

Amicable  action.  The  petition  alleged  that  the  defendant, 
being  indebted  to  the  plaintiffs,  delivered  to  them  in  payment 
bills  of  a  bank  in  Kentucky;  that  the  bank  on  the  preceding 
day  had  suspended,  but  that  this  fact  was  unknown  at  the 
place  of  payment,  and  to  both  of  the  parties;  and  that  as  soon 
as  the  suspension  became  known,  the  plaintiffs  offered  to  re- 
turn the  bills,  and  demanded  payment,  which  the  defendant 
refused.  The  defendant  demurred  to  the  petition,  and  the 
question  thus  raised  was  reserved  for  the  decision  of  the  su- 
preme court. 

Levi  Dungan  and  WUUam  T,  McCIintiek^  for  the  plaintiffs. 
H.  S.  Bundy,  for  the  defendant. 

By  Court,  Scott,  J.  The  allegationB  of  this  petition  are,  in 
some  respects,  not  as  definite  and  specific  as  they  should  be, 
and  perhaps,  upon  motion,  they  might  be  required  to  be  made 
more  so. 

But  regarding  the  petition  as  formally  sufficient,  it  shows 
that  certain  bank  notes  were  transferred  by  the  defendant  to 
the  plaintiffs  in  payment  of  a  pre-existing  debt;  that  at  the 
time  of  such  payment,  the  bank  which  issued  the  notes  had  in 
fSact  stopped  payment,  although  its  failure  was  not  then  known 
at  the  place  of  payment,  nor  to  either  of  the  parties;  and  that 
the  plaintiffs,  upon  learning  the  failure  of  the  bai^,  without 
unreasonable  delay,  offered  to  return  the  notes  to  the  defend* 
ant;  and  the  question  raised  by  the  demurrer  is,  whether, 
under  these  circumstances,  the  loss  falls  upon  the  plainti£fs  or 
upon  the  defendant. 

This  question  does  not  appear  to  have,  been  settled  by  any 
decision  of  this  court,  or  of  the  former  supreme  court  in  bank; 
though  conflicting  decisions  of  the  question  seem  to  have  been 
made  by  that  court  upon  the  circuit.  There  is  also  a  want  of 
harmony  in  the  decisions  of  the  several  states  upon  the  subject 

In  Pennsylvania,  it  has  been  held  that  such  a  payment  is 
valid,  and  that  the  loss  must  be  borne  by  the  party  receiving 
the  bills:  Bayard  v.  Shwnk,  1  Watts  A  8. 92  [37  Am.  Dec.  441]. 
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The  same  rule  Beems  to  prevail  in  Alabama  and  Tennessee: 
Loiorey  v.  Murrdl,  2  Port  280  [27  Am.  Dec.  661];  Scruggs  v. 
Gas8j  8  Yerg.  175  [29  Am.  Dec.  114];  and  was  also  approved, 
^bitevj  in  Yowig  v.  AdamSj  6  Mass.  182. 

On  the  other  hand,  it  has  been  held  in  New  York  that  the 
loss  in  such  a  case  must  fall  on  the  party  making  the  pay- 
ment: Lightbody  v.  Ontario  Bank^  11  Wend.  1,  affirmed  upon 
error,  13  Id.  107.  And  such  is  the  rule  in  Vermont,  New 
Hampshire,  Maine,  and  South  Carolina:  Wainwright  v.  Web- 
sUr,  11  Vt.  676  [34  Am.  Dec.  707];  Fogg  v.  Sawyer,  9  N.  H. 
865;  Frontier  Bank  v.  Morse,  22  Me.  88;  Barley  v.  Thornton,  2 
Hill  (8.  C),  609,  note. 

As  to  the  opinion  of  the  elementary  writers  on  this  question, 
it  is  said  hy  Mr.  Chitty:  '^  It  should  seem  that  if,  on  discount- 
ing a  bill  or  note,  the  promissory  note  of  country  bankers  be 
delivered  after  they  have  stopped  payment,  but  unknown  to 
the  parties,  the  person  taking  the  same,  unless  guilty  of 
laches,  might  recover  the  amount  from  the  discounter,  because 
it  must  be  implied  that,  at  the  time  of  the  transfer,  the  notes 
were  capable  of  being  received  if  duly  presented  for  payment:  ** 
Ch.  Bills,  247.  And  Mr.  Story,  after  stating  the  very  question 
now  under  consideration,  says  that  the  weight  of  reasoning  and 
of  authority  seems  to  favor  the  doctrine  that  the  loss  must  be 
borne  by  the  party  transferring,  and  not  by  him  who  receives 
the  bills:  Story  on  Promissory  Notes,  p.  123,  sec.  119. 

Such,  we  think,  is  the  correct  decline,  though  it  must  be 
admitted  that  plausible,  if  not  forcible,  reasons  may  be  sug- 
gested against  it.  Bank  notes  are  the  representative  of  money, 
and  circulate  as  such,  only  by  the  general  consent  and  usage 
of  the  community.  But  this  consent  and  usage  are  based 
upon  the  convertibility  of  such  notes  into  coin,  at  the  pleasure 
of  the  holder,  upon  their  presentation  to  the  bank  for  redemp- 
tion. This  fact  is  the  vital  principle  which  sustains  their 
character  as  money.  So  long  as  they  are  in  fact  what  they 
purport  to  be,  payable  on  demand,  conmion  consent  gives  them 
the  ordinary  attribute  of  money.  But  upon  the  failure  of  the 
bank  by  which  they  were  issued,  when  its  doors  are  closed,  and 
its  inability  to  redeem  its  bills  is  openly  avowed,  they  instantly 
lose  the  character  of  money,  their  circulation  as  currency  ceases 
with  the  usage  and  consent  upon  which  it  rested,  and  llie  notes 
become  the  mere  dishonored  and  depreciated  evidences  of  debt. 
When  this  change  in  their  ohaiacter  takes  place,  the  loss  must 
aecessarily  tall  upon  him  who  is  the  owner  ot  them  at  the 
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time;  and  thiB,  too,  whether  he  is  aware  or  unaware  of  the 
fact.  His  ignorance  of  the  fact  can  give  him  no  right  to  throw 
the  loss,  which  he  has  ah'eady  incurred,  upon  an  innocent  third 
party. 

In  the  absence  of  any  special  agreement,  the  very  offer  of 
bank  notes,  as  a  payment  in  money  of  a  pre-existing  debt,  is 
a  representation  that  such  notes  are  what  they  purport  to  be, 
the  representative  of  money,  and  that  they  have  the  quality  o^ 
convertibility,  upon  which  their  currency  as  money  depends. 
It  is  only  upon  this  idea  that  they  can  be  honestly  tendered  as 
money,  and  when  accepted  as  such,  under  the  same  supposi- 
tion, the  mutual  mistake  of  facts  should  no  more  be  permitted 
to  benefit  one  party,  or  prejudice  the  other,  than  if  the  notes 
had  been  spurious,  or  the  payment  had  been  made  in  base  or 
adulterated  coin.  That  money  paid  under  a  mistake  of  facts 
may  be  recovered  back,  is  a  familiar  principle,  and  the  appli- 
cation of  the  same  equitable  rule  must  be  permitted  to  correct 
the  mutual  mistake  of  the  parties  in  a  case  like  the  present. 
Besides,  a  contrary  doctrine  would  present  temptations,  and 
afford  facilities  for  the  practice  of  fraud  and  imposition.  A 
party  might  fraudlently  pass  the  paper  of  a  broken  bank,  and 
yet  it  might  be  difficult  to  prove  his  knowledge  of  the  previous 
failure.  Or  if  his  victim  should  succeed  in  passing  it  to  one 
equally  ignorant  of  the  facts  with  himself,  the  last  recipient 
would  be  left  to  bear  the  loss,  and  the  fraud  be  crowned  with 
success. 

We  think  justice  and  somid  policy  require  the  denrarrer  to 
be  overruled,  which  is  accordingly  done,  and  the  cause  re- 
manded, with  leave  to  answer. 

Bkinkeruopf,  C.  J.,  and  Sutliff,  Pgck,  and  Oholsqh,  JJ., 
concurred. 


Patmxkt  di  Bnx8  of  Iasolviiit  Baitx,  Evfbct  of:  See  OiUario  Bank  ▼. 
lAglUbody,  27  Am.  Dec.  179,  and  note,  in  which  the  question  is  ducu8Hc«lj 
Lowrey  v.  Murrtll,  Id.  651;  CorbU  ▼.  Bank  t/  Smyrna^  30  Id.  635;  Oilman  v. 
Peck,  34  Id.  702;  WakmorighL  v.  Wthtter,  Id.  707;  Bayard  v.  Skunk,  37  Id. 
Ml,  and  notei  frwitiar  Batik  v.  Morm,  3S  Id.  2SA. ' 
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Childs  v.  Chilbs. 

[10  Ohio  BUlTE,  SSOlJ 
POWBB  or  Baem  nr  Mortoagb  Gives  Sdcplt  Bzfbbbb  PEBmsBiair  to 
Bell  ts  Fobbolosurk  Progkedings»  which  permiaaion  would  hare  be6n 
implied,  where  it  authonzes  the  mortgagee  to  sell  "at  pobHo  aactioD, 
according  to  the  act  in  snch  cases  made  and  provided,"  and  the  act  direeti 
that  the  proceedings  to  subject  mortgaged  premises  to  sale  shall  be  oon- 
dncted  according  to  the  known  usages  of  courts  of  equity. 

FOBECLOeURE  AKD  SaLB  OF    MOBTGAOED    PBEMISES    DO  NOT  AfFBCT  RiGBT 

ov  REDEifPnoN  of  the  grantee  of  the  mortgagor,  who  was  not  made  a 
party  to  the  proceedings. 

Sale  on  Fobbclosubb  of  Mobtgaob  is  not  Yaw,  but  passes  all  the  mort- 
gagee's rights  and  interests  to  the  purchaser,  where  the  proceedings  ace 
instituted  by  the  mortgagee  against  the  mortgagor  alone^  after  the  mort- 
gagor has  conveyed  away  the  equity  of  redemption. 

Mobtqagob's  Grantee  on  Redemption  icust  Pat  Amount  Dub  on  Mqbt- 
GAGE  Debt,  although  the  mortgagor  has  obtained  a  certificate  of  dischargs 
in  bankruptcy.  The  certificate  only  discharges  the  mortgagor  from  por^ 
sonal  liability  upon  the  debt. 

PUROHASEB    at    FoBBCLOSURE    SaLB   IS    SUBBOGATBD  TO   RiOBIS  OF  MOBT- 

GAGEE  to  the  amount  of  the  purchase-money  so  paid  by  him,  and  is  eia- 
titled,  on  redemption,  to  receive  the  same  with  interest. 

FCTRGBASBB  AT  FOBEOLOSUBB    SaLB    MUST  AOOOUNT  TO  HOLDBE   OF  EqUITI 

OF  Redemption  for  rents  and  profits  received  by  him  while  in  posseasioB 
of  the  mortgaged  premises,  and  is  entitled  to  a  credit  for  improvementi 
made  and  taxes  paid  by  him. 

AcTiox  to  redeem.  The  defendanti  Samuel  R.  ChildSi  pur- 
chased the  land  in  controversy  in  March,  1836,  for  the  use  of 
his  brother  Horace,  who  shortly  afterwards  went  into  posses- 
sion. In  April,  1837,  Samuel  R.  executed  a  mortgage  of  the 
land  to  John  S.  Wolcott,  to  secure  payment  of  a  bond  due  in 
three  years,  and  in  September  of  the  same  year,  he  conveyed 
the  land  in  fee,  but  really  intended  to  be  in  trust  for  Horace, 
to  the  plaintiff,  his  brother,  Edward  Childs,  and  the  deed  was 
duly  recorded.  Horace  died  in  1841,  leaving  his  widow  and 
children  in  possession  of  the  farm.  In  1842,  Wolcott  fore- 
closed his  mortgage,  making  only  Samuel  R.  and  his  wife  par- 
ties to  the  bill,  and  the  land  was  thereafter  sold  under  the 
decree  for  one  thousand  six  hundred  and  ninety-four  dollars 
and  twenty-five  cents  to  T.  D.  Parish,  in  trust  for  Wolcott 
Parish  received  the  sheriff's  deed,  and  conveyed  the  land  for 
the  same  price  to  the  defendant  Johnson,  who  went  into  pos- 
session. Johnson,  in  turn,  conveyed  a  portion  to  one  Oray. 
In  November,  1843,  Samuel  R.  obtained  a  certificate  of  dis- 
charge in  bankruptcy.  About  the  same  time  Wolcott  died, 
having  bequeathed  by  his  will  all  his  right  to  the  debt  upon 


Dec.  1859.]  CHiLDe  v.  Chzlds.  518 

the  bond  and  mortgage  to  one  Sarah  W.  Oibbe,  who,  hi  1868^ 
assigned  the  bond  and  gave  a  deed  of  release  of  the  land  to 
the  plaintiff.  The  questions  between  the  parties  are  fblly  stated 
in  the  opinion. 

W.  F.  Stone  and  8.  Minor j  for  the  plaintifll 

E,  B,  SadleTy  for  the  defendants. 

By  Court,  Sutliff,  J.  The  principal  matter  in  difference 
between  the  parties  in  this  case  arises  in  relation  to  the  effect 
of  the  proceedings  had  in  1842,  for  foreclosure  under  Wolcott'^ 
mortgage,  and  the  sale  of  the  premises  upon  the  decree  entered 
in  that  case. 

It  is  insisted  by  counsel  for  defendants  that  those  proceed- 
ings, and  the  sale  therein,  constituted  a  legal  bar  to  any  claim 
by  complainant  in  the  premises. 

Upon  the  other  hand,  it  is  claimed  by  counsel  of  complain* 
ant  that,  not  having  been  a  party  to  those  proceedings,  he  is 
not  affected  thereby;  and  that  the  pretended  sale  of  the  prem- 
ises as  to  his  right  of  redemption  is  void. 

It  is  also  insisted  on  the  part  of  the  defendants  that  the 
validity  of  the  sale  can  be  sustained  by  virtue  of  a  clause  in 
the  mortgage,  which  provides  that  upon  the  mortgagor,  Samuel 
R.  Childs,  failing  to  perform  the  condition  of  the  mortgage  by 
payment  to  Wolcott,  the  party  of  the  second  part,  ^^from 
thenceforth  it  shall  be  lawful  for  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  to  enter  into 
and  upon  all  and  singular  the  premises  hereby  granted,  and 
mtended  to  be,  and  to  sell  and  dispose  of  the  same,  and  all 
benefit  and  equity  of  redempticm  of  the  said  parties  of  the  first 
part,  their  heirs,  executors,  and  administrators,  and  assigns 
therein,  at  public  auction,  according  to  the  act  in  such  case 
made  and  provided,"  and  authorizes  Wolcott,  or  his  attorney^ 
to  give  to  the  purchaser  a  ''good  and  sufficient  deed  of  convey- 
ance  for  the  same  in  fee-simple." 

It  is  true  that  conveyances  may  be  made  in  this  state  by 
private  sale  in  such  cases  under  a  power  of  attorney;  but  the 
power  must  in  all  such  cases  be  strictly  followed.  The  provision 
relied  upon  in  this  case  is  only  to  sell  ''at  public  auction,  ac- 
cording to  the  act  in  such  case  made  and  provided."  If^  then, 
we  recur  to  the  act  of  this  state  made  and  provided  for  the  sale 
of  mortgaged  premises  at  public  auctioui  we  shall  find  the 
extent  of  the  power  to  seU  thereby  given.  The  act  directing 
the  mode  of  prooeeding  in  ohanoeiry,  passed  March  14,  ISSl, 
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was  the  only  act  then  in  force  directing  the  mode  of  proceed- 
ing to  subject  mortgaged  premises  to  sale  in  such  cases.  It  is 
provided  by  section  8  of  that  act  that  the  proceedings  in  such 
cases  shall  be  conducted  according  to  the  known  usages  of 
courts  of  equity.  Such  usages,  however,  required  the  party 
holding  the  equity  of  redemption,  as  did  the  complainant  at 
that  time,  to  be  made  a  party,  in  order  to  enable  such  equity 
to  be  subjected  to  a  judicial  sale.  He  not  being  a  party,  the 
equity  of  redemption  so  held  by  him  cannot  be  affected  by  the 
decree  or  sale.  It  is  apparent,  therefore,  that  this  provision 
in  the  mortgage  deed  in  no  way  affects  the  merits  of  the  case. 
It  only  amounts  to  an  express  permission  in  the  mortgage  for 
the  mortgagee  to  sell,  in  a  proceeding  of  foreclosure,  in  case 
the  condition  of  the  mortgage  should  become  broken.  But  this 
permission  would  have  been  implied,  if  not  expressed;  and  the 
right  of  the  mortgagee  to  such  proceedings  and  sale  would  have 
been  alike  perfect  in  either  case. 

Inasmuch,  therefore,  as  neither  the  complainant,  Edward 
Childs,  nor  the  beneficiaries  for  whom  he  held  the  lands,  were 
parties  to  the  proceedings  in  foreclosure  on  the  part  of  Wol- 
cott,  under  which  the  lands  were  exposed  to  sale,  their  inter- 
ests remained  unaffected  by  such  proceedings. 

How,  then,  stands  the  title  upon  the  record? 

It  is  agreed  by  all  parties  in  interest  that  Samuel  R.  Childs 
held  the  fee  of  the  lands,  and  first  executed  a  mortgage 
thereon  to  John  S.  Wolcott,  and  then  conveyed  the  lands  to 
Edward  Childs,  in  fee-simple,  in  1837 — Horace  Childs  all  the 
time  having  remained  in  possession  and  improved  the  lands; 
but  neither  himself  nor  Edward  Childs  being  a  party  to  the 
proceedings  under  which  the  sale  was  had. 

It  is  a  general  rule  that  a  decree  in  chancery  shall,  like  a 
verdict  and  judgment  at  law,  only  affect  parties  thereto;  and 
that  it  shall  not  conclude  nor  in  any  wise  prejudice  those  who 
are  not  parties.  It  is  also  a  rule  in  this  state  that  a  decree  in 
chancery,  and  a  judicial  sale  under  it  of  the  subject-matter  of 
the  action,  where  the  court  has  jurisdiction  of  the  parties  and 
thing,  are  conclusive  on  such  parties,  and  pass  their  title  to 
the  purchaser.  For,  although  this  last  proposition  was  denied 
in  the  case  of  Watson  v.  Spence^  20  Wend.  260,  on  the  ground 
that  the  sale  was  utterly  void,  as  to  a  subsequent  mortgagee 
not  a  party,  and  so  no  privity  of  estate  between  him  and  the 
purchaser,  yet  such  is  not  the  doctrine  in  this  state.  Ever 
since  the  case  of  Frische  v.  Kramer^  16  Ohio,  125  [47  Am.  Deo. 
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868],  it  has  been  regarded  as  the  settled  law  of  this  state  that 
the  purchaser  at  a  judicial  sale  in  such  case  acquires  the  title 
of  the  mortgagee.  The  sheriff's  deed  executed  to  the  pur- 
chaser by  order  of  court  in  such  cases,  in  the  language  of  the 
statute,  vests  "in  the  purchaser  as  good  and  as  perfect  an 
estate  in  the  premises  therein  mentioned  as  was  vested  in  the 
party  at  or  after  the  time  when  said  lands  became  liable ''  un- 
der such  decree. 

It  is  true  that  the  debt  is  regarded  in  this  state  as  the  sub- 
ject-matter,  and  the  mortgage  as  only  its  incident;  yet  as  be- 
tween the  parties  to  the  mortgage,  after  condition  broken,  the 
legal  estate  is  absolute  in  the  mortgagee,  and  the  mortgagor 
has  remaining  only  an  equitable  right  of  redemption,  on  paying 
the  debt.  The  mortgagee  in  such  case  has  a  legal  title,  upon 
which  he  may  recover  and  hold  the  possession  of  the  lands, 
subject  only  to  the  right  of  the  mortgagor  to  redeem  on  per- 
forming the  condition  of  the  mortgage. 

In  the  case  before  us,  the  estate  of  the  mortgagee,  Woloott, 
having  then  become  absolute,  entitling  him  to  the  possession 
of  the  lands,  was  sold  and  conveyed  by  sheriff's  deed,  under 
the  decree  and  order  of  court,  to  Parish;  but  the  equity  of  re- 
demption had  before  been  conveyed  to  Edward  Childs,  and 
remained  in  his  hands  unaffected  by  the  sale.  Parish,  by  the 
sheriff's  deed,  was  invested  with  the  same  right  to  enter  and 
occupy  the  land  which  the  mortgagee  had  prior  to  the  sale, 
after  the  condition  of  the  mortgage  had  become  broken.  The 
deed  of  conveyance  from  Parish  to  Johnson  invested  the  latter 
with  the  same  title,  and  likewise,  in  equity,  gave  him  the  right 
to  such  part  of  the  amount  so  due  upon  the  mortgage  from  the 
party  holding  the  right  of  redemption  as  had  been  paid  for  the 
title  acquired  at  the  judicial  sale  by  the  purchaser.  And  by 
entering  into  possession  under  such  title  so  acquired  under  the 
judicial  sale,  the  party  would  be  liable  to  account  for  rents  and 
profits  to  the  party  who  held  the  right  of  redemption.  The 
party  so  holding  the  right  of  redemption  would  therefore,  as  we 
have  seen,  remain  unaffected  by  the  sale. 

The  certificate  of  discharge,  obtained  by  Samuel  R.  Childs, 
the  mortgagor,  under  the  bankrupt  act,  only  discharged  the 
debtor  from  personal  liability  upon  the  debt  expressed  by  the 
bond  or  decree.  The  act  itself  provides,  in  section  4,  ''that  no 
discharge  of  any  bankrupt  under  the  act  shall  release  or  dis* 
charge  any  person  who  may  be  liable  for  the  same  debt,  as  a 
partner,  joint  contractor,  indorser,  surety,  or  otherwise  for  or 
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with  the  bankrupt."    At  the  time  the  mortgagor  made  his 
application  for  such  discharge,  the  fee  of  the  land  had  already 
become  vested,  under  the  mortgage  deed,  by  condition  broken, 
in  Wolcott.     And  in  law,  as  between  the  mortgagor  and  mort- 
gagee and  his  grantee,  the  latter  held  the  fee  of  the  lancL 
Edward,  the  grantee  of  the  mortgagor,  only  held  the  right,  in 
equity,  of  redemption;  that  is,  the  right  upon  doing  equity  to 
apply  to  a  court  of  equity  to  relieve  him  against  the  superior 
legal  right  of  the  mortgagee.    The  mortgagee  then  held  the 
legal  title;  and  he  must  have  continued  to  hold  it,  unless  the 
plaintiff  could  be  relieved  in  equity.     But  he  could  only  be 
relieved  by  conforming  to  the  rule  that  "he  who  asks  equity 
must  do  equity."    Wolcott,  the  mortgagee,  held  a  comple^i 
legal  title,  by  \nrtue  of  the  mortgage  and  condition  broken; 
subject  nevertheless  to  Edward's  right,  on  fully  performing  the 
condition,  in  a  reasonable  time  after  the  time  limited,  to  obtain 
a  decree  in  a  court  of  equity  for  a  reconveyance  of  the  title 
from  the  mortgagee.     And  such  has  been  the  holding  of  the 
courts  as  to  the  effect  of  a  discharge,  under  the  bankrupt  act,  ol 
the  mortgagor,  in  like  cases:  Stewart  v.  Anderson,  10  Ala.  504; 
Stedman  v.  Gassett,  18  Vt.  346,  et  passim. 

Such,  then,  is  the  situation  of  the  title,  as  shown  by  the 
record  before  us. 

What,  then,  were  the  rights  of  the  complainant?  They 
were  evidently  the  same  that  they  would  have  been  if  no  ju- 
dicial sale  had  been  made,  or  attempted,  in  relation  to  the 
premises.  In  that  case  the  complainant,  holding  the  right  of 
redemption,  would  have  had  the  right  to  redeem  the  lands  by 
paying  the  amount  due  on  the  bond  mentioned  in  the  condi- 
tion of  the  mortgage.  Of  the  mortgage  debt  so  due,  the  judi- 
cial sale,  as  before  remarked,  operated  to  transfer  the  amount 
of  the  purchase-price  to  the  purchaser  of  the  estate  of  the 
mortgagee.  Or  the  purchaser  at  sheriff's  sale  may  be  regarded 
as,  in  equity,  entitled  to  be  subrogated  to  the  place  and  rights 
of  the  mortgagee  pro  tanto  for  the  amount  so  paid  to  the  mort- 
gagee upon  the  mortgage  debt.  The  sum  of  one  thousand  six 
hundred  and  ninety-four  dollars  and  twenty-five  cents,  and  in- 
terest from  the  time  of  the  payment,  is  therefore  due  to  John- 
son under  the  mortgage.  The  residue  of  the  mortgage  debt 
was,  at  the  commencement  of  the  suit,  due  the  holder  of  the 
bond  mentioned  in  the  mortgage.  But  the  proof  under  the 
supplemental  petition  shows  that  since  the  commencement  of 
the  suit  that  amount  has  been  canceled  or  satisfied  by  an 
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aflsignment  of  the  bond  and  a  deed  of  release  of  the  lands  by 
ihe  holder  to  Edward  Childs,  as  trustee  for  the  heirs  of  Horace 
Childs. 

The  complainant,  was,  therefore,  entitled  to  redeem  the 
lands,  by  paying  the  amount  equitably  due  to  Johnson,  or  his 
representatives,  upon  an  account  to  be  taken  with  them  in  the 
premises.  In  stating  the  account  between  the  parties,  the 
complainant  should  be  charged  with  the  amount  so  paid  by 
Johnson,  and  all  valuable  and  permanent  improvements  made, 
and  taxes  paid  upon  the  lands,  and  credited  with  the  yearly 
rents.  The  net  rents  and  profits  should  be  yearly  applied, 
first  in  payment  of  interest,  and  then  in  payment  of  principal. 

We  think  the  record  and  proof  before  us  show  the  plaintifF 
entitled  to  such  ruling  as  thus  indicated,  and  that  the  district 
court  erred  in  refusing  it. 

The  decree  of  the  district  court  must  therefore  be  reversed, 
and  a  decree  entered  as  above  expressed,  and  the  case  remanded 
for  an  account  and  final  execution. 

Brinksbhoff,  C.  J.,  and  Scott,  Pbck,  and  Oholson,  JJ., 
concurred. 


ItXBaGLOSVBB  AVD  SaIJI  OF  MOBTQAOID  PUDmn  DO  VOT  AWWWCT  BlOBT 

OV  BxDBMTTiOH  of  the  grantee  of  the  mortgagor,  who  was  not  made  a  party 
to  the  proceedinga:  Frisehe  t.  Kramer's  Lessee,  47  Am.  Deo.  368;  Bradley  t. 
8myder,  58  Id.  664;  and  aee  Moore  ▼.  Anders,  60  Id.  661;  Whi^nqf  y.  Higgmat 
70  Id.  748;  Clark  v.  Reybwm,  8  WalL  821,  citing  the  principal  caae;  and  the 
righta  of  lien-holders,  who  are  not  made  parties  to  the  foreclosure^  remain 
unaffected:  Stewart  ▼.  Johnson,  30  Ohio  St  30,  also  citing  the  principal  case. 

8aLB    on    FoRSCLOSUSB   Pa88BB  MoBTGAOBB'b  iMTKBESra  TO  PCRCHASKBy 

who  is  subrogated  to  the  mortgagee's  rights:  Frisehe  ▼.  Kramer^s  Lessee,  47 
Am.  Dec  368;  and  see  8Umt  v.  Keyes,  43  Id.  465.  See  the  principal  case 
sited  on  this  point  in  Clark  v.  Beybum,  8  WalL  321. 

Gbantse  ov  Egumr  of  Bbdemption,  how  Much  mubt  Pat  to  Rkdbkii 
▲ITER  FoKECLOSiTRK:  See  Bradley  v.  Snyder,  58  Am.  Dec  664;  and  see  Mer- 
riU  T.  Homer,  71  Id.  713,  and  note. 

PUBCHASKB  AT    FOBSOLOSUBB    SaLE,  LlABniTIBS    AND    BlOHTB    OF  AS  TO 

Rents  and  Pbofus  Jand  Imfbotemsnts:  See  Bradley  v.  Snyder,  58  Am. 
Dec.  564;  Littell  v.  Zuntz,  36  Id.  415;  Asiar  v.  Turner,  43  Id.  766,  and  note. 
As  to  the  liabilities  of  a  mortgagee  in  possession  for  rents  and  profits,  and  hia 
rights  to  improvements,  see  Benham  v.  Bowe,  56  Id.  342,  and  note  collecting 
pnor  cases;  Harrison  v.  Wyse,  63  Id.  151. 

The  principal  case  is  gixed  in  Seating  v.  Lawrence,  27  Ohio  St  448,  fier 
Wright,  J.,  dieaenting,  to  the  point  that  the  rule  that  applies  to  tax  ss]e% 
and  to  all  sales  under  powers  other  than  those  of  oonrti  of  law,  ia  that  tha 
prooeedings  must  be  strictly  regular. 
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Gob  v.  G0LUMBUB9  PiQUA,  and  Indiana  R  R  Go. 

[10  OHIO  STAnB,  872.] 
OoBPORATIOV'b   FOWXB   10   AOQUXBB  Ain>   DiBPOSB  OF   F&OFBBTT  HA8  Rb- 

BTBionov  in  the  object  of  the  corporation,  or  in  the  natoie  of  the  prop- 
erty. 

CoBFORATioir'B  RiOHT  TO  Alibnats  Propebtt,  iKD  Gbxdhob's  Powsr  to 
Subject  It  to  Debts,  stand  upon  the  same  footing,  in  the  abeenoe  of 
some  statntory  exemption. 

Bazlboad  Cobpobatiov  is  not  Authobieed  to  Sell  Pbopbbtt  which, 
from  its  nature,  it  could  not  alienate,  by  -a  statute  providing  that  "  the 
real  and  personal  property  of  corporatioiis  shall  be  liable  to  execution  as 
other  property." 

&AILBOAD    COBFOBATIOir    18  HOT    AUTHOBIZED  TO    COWKT    AlL  FBOFEBTT 

Which  It  xat  AoQxrntE  by  a  statute  which  empowers  it  to  "acquire 
and  convey,  at  pleasure,  all  such  real  and  personal  estate  as  may  be 
necessary  and  oonYsnient  to  carry  into  effect  the  objects  of  the  incoipo- 
ration." 

Railboad  Oobtqbation  cankot  Alibnatb  Fbaztghibb  to  bb  Cobfobatiob, 
or  to  construct  and  miUTitain  a  railroad,  and  receive  compensation  for  flie 
tranqKirtation  of  persons  or  property. 

Bailboad  Cobpo&ation  cannot  Alienate  Real  Pbopebtt  acquired  and 
held  for  the  exclusive  purpose  of  the  exerdse  of  a  franchise  which  cannol 
be  alienated;  as  the  franduse  to  be  a  corporation. 

BAn.BOAT)  Cobfobation  mat  Auenatb  Things  Bbquisitb  fob  its  Us^ 
after  the  road  is  constructed  and  prepared  for  use,  which  csnnot  be  re- 
garded as  constituting  a  part  of  the  real  estate,  but  as  personal  property; 
such  as  locomotives,  can^  and  the  like;  and  such  property  is  lisbla  to 
execution  for  its  debts. 

FlftANGHIBB  TO  BE  COBPOBATION,  AND  ThAT  TO  CON8TBUCT,  MAINTAIN,  AND 

Ofebatb  Bailboad,  abb  Divisible  as  regards  alienation  by  the  corpora- 
tion, however  they  may  be  for  other  purposes;  and  the  fact  that  corpora- 
tions only,  under  the  law,  can  exercise  the  power  of  eminent  domain, 
which  cannot  be  the  subject  of  grant  or  sale,  u  no  objection  to  the  trans- 
fer to  individuals  of  the  latter  franchise,  if  it  otherwise  appears  to  be 
ttuthoriied  by  the  legislature. 

BattiWOAD  CoBPOBAnoN  is  not  Authobized  to  Pledge  ob  Mobtgaob  the 
franchise  of  being  a  ooiporation,  but  may  pledge  or  mortgage  the  fran- 
dhise  to  maintain  and  operate  its  road,  and  its  property,  whether  real  or 
personal,  to  be  subsequently  acquired,  under  statutes  empowering  it  to 
barrow  money  and  to  execute  its  bonds  therefor,  and  to  "  pledge,  by  mort- 
gage or  otherwise,  the  entire  road,  fixtures,  and  equipments,  with  aU  the 
appurtenances,  income,  and  resources  thereof." 

Bailboad  Cobfobation's  Genebal  Powebs  to  Pledge  ob  Mobtoagi 
Atteb-aoquibed  Pbopebtt  are  no  greater  than  those  of  an  individuaL 

Bailboad  Cobfobation  mat  Make  Intebbst  on  Bonds  Payable  Seiq- 
ANNVALLT,  where  it  is  anthoriied  to  borrow  money  "  at  a  rate  of  interest 
not  exceeding  seven  per  cent  per  annum,"  and  the  bonds  shall  be  "pay- 
able at  such  time  and  places  as  shall  be  agreed  on  by  the  respectiye  par- 
ties so  contracting." 

Bailboad  CobfobatioIi  mat  Sell  Bonds  at  Discount  ob  Szchanoi 
Tkbbi  for  iron  rail%  and  its  mori^piges  securing  them  are  not  rendered 
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invalid  thereby,  wbere  it  le  aathorised  to  borrow  money  and  execute  iti 
bonds  therefor,  and  secure  the  same  by  pledge  or  mortgage,  and  it  ia  pro- 
Tided  that  the  directors  might  sell  or  negotiate  the  bonds  at  such  ratsa  aa 
they  should  deem  best  to  advance  the  interest  of  the  company;  and  such 
sale  ahould  be  as  valid  in  every  respect  as  if  sold  at  their  par  value. 

Raxlkoao  Ck)RPORATioii's  Pbrsonal  Pbofsbtt  13  NOT  ExumD  from  the 
operation  of  liens  or  claims  created  by  its  own  acts  or  resulting  from  ju- 
dicial proceedings,  from  the  fact  that  it  has  executed  a  mortgage,  under 
authority,  of  its  franchises  and  its  real  and  personal  property. 

IjKTt  of  Exxgution  on  Pbopkbtt  in  Hands  ov  RaonvxB  mat  bx  Oj^ 
DBRKD  WrruDRA WN,  and  the  sheriff  compelled  to  answer  to  the  court  for 
contempt  in  making  it.     Per  GholBon,  J. 

IfOKTOAOE    DEFECnVXLY    ExVCtTTED  WILL    BX    RXOABDXD    IN    EQUTTT    AS 

Contract  to  Gtyx  Mortoaob,  which  the  court  may  direct  to  be  pe^ 
fected. 

MORTOAOX    DXTKOnVBLT    EXXODTBD  WHX    BX    PBXFKBBXD    TO    ClADIS    Of 

BxBODTKUi  Crbditob,  especially  when  the  levy  was  made  after  the  prop> 
erty  was  in  the  hands  of  a  recei'Per 
CsBDiTOB  OF  Railroad  uax  No  Equttablx  Claim  Sutxeior  to  Mort- 
GAOXB,  from  the  fact  that  the  oonsideration  of  his  debt  was  for  moD0y9 
advanced  in  payment  of  interest  and  taxes,  and  for  right  of  way. 

SUBSBQUXNT  MOBTOAOX  HAB  No  PRIOBITT  OVXR  PrXVIOUS  MoBTOAOS  Di- 

racnvxLT  ExxcuTXD  to  which  it  was  expressly  made  subject 
MoDX  OF  Salx  of  Propkbtt  and  Franchibxs  undxr  Mortoaox  Givbb 
BT  Railroad  Corporation,  and  the  rights  of  mortgagees,  bond-holden, 
and  creditors  thereunder  stated. 
bumronoN  will  not  bx  Grantxd  to  BxsTRAnr  Bailboad  Cgbfokaxiox 
from  the  use  of  its  track  coustructed  upon  the  lands  of  the  complainast» 
under  an  agreement  whereby  the  company  was  allowed  to  enter  upon  the 
eomplainant's  lands  and  construct  its  road  thereon,  and  upon  f^nre  ai 
the  oompany  to  make  payment  for  the  use  of  the  land  within  a  osrtun 
time  after  an  award  was  made,  the  license  of  the  company  should  oeaae^ 
and  any  interest  of  the  company  under  the  agreement,  and  its  fixtures 
and  works,  should  become  the  property  of  the  complainant. 

Action  by  George  S.  Coe,  truBtee,  against  the  Columbus, 
Piqua,  and  Indiana  Railroad  Company,  and  others,  asking  for 
a  sale  of  the  railroad  and  other  property  of  the  company  con- 
veyed to  Coe  in  trust  to  secure  the  payment  of  certain  bonds. 
The  questions  which  arose  in  the  case  are  fully  stated  in  the 
opinion. 

HunUr^  Stanberry,  and  Vinton^  far  Coe. 

WUeaXy  for  the  company  and  others. 

WoleaUj  for  miliard. 

Ranneyf  Kewnon^  and  Thurmcvn^  for  the  other  defendants. 

By  Court,  Oholson,  J.  The  Columbus,  Piqua,  and  Indiana 
Railroad  Company  was  incorporated  by  a  special  act  passed 
February  23,  1849,  with  a  capital  of  two  million  dollars,  and 
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was  organized  in  February,  1850.  By  the  act  of  incorporation 
it  is  provided  that  the  directors  of  said  company  ''shall  be  en- 
titled to  have  and  enjoy,  and  are  hereby  invested  with,  all  the 
rights,  privileges,  powers,  and  franchises,  and  be  subject  to  all 
the  restrictions  of  the  act  regulating  railroad  companies  passed 
February  11, 1848."  The  company  was  authorized  to  construct 
and  maintain  a  railroad  from  Columbus,  by  Urbana,  Piqua, 
and  Greenville,  to  the  west  line  of  the  state  of  Ohio.  It  was 
authorized  to  demand  and  receive  for  the  transportation  of 
passengers  and  property  on  its  road  a  compensation  not  ex- 
ceeding certain  rates  specified  in  the  act. 

By  the  first  section  of  the  act  of  1848  it  is  provided: 

''  Sec.  1 .  That  whenever  any  number  of  persons,  not  less  than 
five,  shall  be  named  as  corporators  in  any  act  of  the  general 
assembly,  and  authorized  to  construct  a  railroad,  they  and 
their  associates,  successors,  and  assigns,  by  the  name  and  style 
provided  in  said  act,  shall  thereafter  be  deemed  a  body  corpo- 
rate, with  succession,  with  power  to  sue  and  be  sued,  plead  and 
be  impleaded,  defend  and  be  detended,  contract  and  be  con- 
tracted with,  acquire  and  convey,  at  pleasure,  all  such  real  and 
personal  estate  as  may  be  necessary  and  convenient  to  carry 
into  effect  the  objects  of  the  incorporation."     ' 

The  company  thus  incorporated  and  organized  proceeded  to 
acquire  rights  of  way  to  construct  and  equip  its  road.  It  was, 
at  the  time  of  the  commencement  of  the  action,  in  possession 
of  its  road  and  equipments,  and  was  operating  the  same.  The 
present  controversy  has  arisen  from  the  conflicting  claims  of 
creditors.  Several  of  the  questions  which  are  presented  require 
an  inquiry  into  the  general  powers  of  the  company  to  dispose 
of  its  property,  and  into  the  liability  of  that  property  to  be 
subjected  to  the  payment  of  its  debts. 

A  corporation  invested  with  a  power  to  acquire  and  dispose 
of  property  so  general  and  extensive  as  that  contained  in  the 
section  which  has  been  quoted,  can  only  be  limited  in  regard 
to  the  purposes  for  which  the  property  is  acquired  or  disposed 
of,  or  from  the  nature  of  the  property.  It  is  stated  in  the  ele- 
mentary works  that  the  mere  grant,  to  be  a  body  corporate, 
would  give,  in  the  absence  of  any  restriction,  the  power  to 
acquire  and  dispose  of  property:  Grant  on  Corporations,  4 
Some  restriction,  however,  is  generally  found,  either  in  the 
object  of  the  corporation  or  in  the  nature  of  the  property. 
When  such  a  restriction  does  not  apply,  a  corporation  may 
very  properly  be  regarded  as  occupying  the  position  of  an  i 
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fidaal  owneor.  There  would  be  the  same  right  of  Toliintary 
alienation,  and  a  like  liability  to  involuntary  alienation.  What 
the  company  could  convey,  its  creditors  might  Bubject.  In  the 
absence  of  some  express  legal  exemption, "  it  is  an  inseparable 
incident  to  property,  legal  or  equitable,  that  it  should  be  liable 
to  the  debts  of  the  owner,  as  it  is  to  his  alienation:"  Hough  v. 
Cres8j  4  Jones  Eq.  295-297.  In  this  view,  we  o^ust  construe 
the  provision  of  the  statute,  that  ^^the  real  and  personal  prop- 
erty of  corporations  shall  be  liable  to  execution  as  other  prop- 
erty:" Swan's  Stat  231. 

That  statute  was  not  intended  to  authorize  the  sale  of  any 
property,  which,  firom  its  nature,  a  corporation  could  not  alien- 
ate and  which  an  individual  could  not  take  by  purchase  from 
a  corporation.  It  does  not  extend  to  what  are  denominated 
the  franchises  of  the  corporation.  In  the  case  of  a  railroad 
corporation,  its  franchises  and  corporate  rights  are  not  alien- 
able, without  express  authority  of  law.  Nor  do  we  think  the 
general  language  of  the  first  section  of  the  act  of  1848,  which 
confers  the  power  to  ''  acquire  and  convey  at  pleasure  all  such 
real  and  personal  estate  as  may  be  necessary  and  convenient 
to  carry  into  effect  the  objects  of  the  ini3orporation,"  is  to  be 
understood  to  authorize  a  railroad  corporation  to  convey  all 
the  rights  and  interests  in  property  which  it  may  acquire. 
Like  many  other  general  words,  they  must  be  "  restrained  unto 
the  fitness  of  the  matter."  When  power  is  given  to  acquire  an 
interest  in  real  estate  for  the  single  and  exclusive  purpose  of 
the  exercise  of  a  franchise,  and  particularly  when,  to  acquire 
such  interest,  there  is  a  delegation  of  the  power  of  eminent 
domain,  the  interest  cannot  be  separated  from  the  use  to  which 
alone  it  can  be  applied,  and  if  the  franchise  cannot  be  con- 
veyed, neither  can  the  interest  in  real  estate  with  which  it  is 
connected:  Redfield  on  Railroads,  128.  But  the  principle  does 
not  necessarily  apply  to  things  brought  on  the  land,  in  which 
such  a  limited  interest  has  been  acquired.  How  tax  these  may 
be  ahenated  by  the  corporation,  or  be  subjected  for  its  liabili- 
ties, will  depend  upon  different  considerations. 

The  corporation  having  acquired  an  interest  in  land  for  the 
construction  of  its  road,  in  that  construction  affixes  to  the 
land  certain  things — ^the  timber  and  iron  for  the  track,  the 
stone  and  timber  for  bridges  and  culverts.  It  also  erects  depots, 
and  structures  for  a  supply  of  water.  The  road  is  not  regarded 
as  constructed  and  prepared  fcnr  use  until  such  things  are 
affixed.    But  when  the  road  is  thus  constructed  and  ready  for 
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use,  other  things  are  requisite  for  that  use — ^looomotiyeB,  carSi 
and  other  articles  and  materials,  some  of  which  are  oonsumed 
in  the  use,  and  the  supply  has  to  be,  from  time  to  time,  re- 
newed. Now,  we  think  there  is  a  manifest  distinction  between 
the  road  as  constructed  for  use,  and  the  various  things  era- 
ployed  in  that  use,  and  that  the  latter  cannot,  with  propriety, 
be  regarded  as  constituting  a  part  of  the  real  estate,  but  are 
the  personal  property  of  the  corporation. 

We  are  not  called  upon  in  this  case  to  decide  what,  in  the  event 
of  a  determination  of  the  use  for  which  interest  in  real  estate 
was  obtained,  would  be  the  respective  rights  of  the  owners  of  the 
real  estate,  and  the  creditors  of  the  corporation,  in  those  things 
affixed  in  the  construction  of  the  road,  and  which  might  be 
separated  from  the  land,  and  would  have  a  value  when  so  sep- 
arated. We  are  not  called  upon  to  decide  whether  either  such 
owners  or  the  state  could  object  to  such  a  separation  for  the 
purpose  of  paying  the  just  debts  of  the  corporation.  When 
those  questions  arise,  it  may  be  necessary  to  determine  whether 
the  rule  as  to  fixtures,  between  vendor  and  vendee,  or  landlord 
and  tenant,  can  be  justly  and  equitably  applied.  But  we  have 
no  hesitation  in  coming  to  the  conclusion  that  what  we  have 
described  as  the  personal  property  of  the  corporation,  employed 
in  the  use  of  its  road  and  franchise,  is  liable  for  the  pajrment 
of  its  debts.  We  think  the  line  can  be  clearly  drawn  between 
the  interest  in  real  estate  and  the  franchise  connected  there* 
with,  and  the  movable  things  employed  in  the  use  of  the  fran* 
chise. 

The  distinction  appears  to  us  to  be  as  plain  as  that  between 
a  farm  and  the  implements  and  stock  which  the  proper  use  of  the 
farm  necessarily  requires.  There  are  instances  which  may  be 
put  still  more  analogous.  Take,  for  example,  a  ferry  franchise. 
It  is  connected  with  real  estate;  it  is  itself  an  incorporeal 
hereditament,  and  therefore  real  estate.  The  use  of  this  fran- 
chise requires  boats  and  other  movable  appliances.  But  these, 
when  employed  in  the  use  of  the  ferry  franchise,  do  not  thereby 
become  a  part  of  the  real  estate;  they  are  the  personal  prop- 
erty of  the  owner  of  the  ferry  franchise,  or,  it  may  be,  of  some 
person  to  whom  the  ferry  franchise  has  been  demised  for  a 
term  of  years. 

Considerations  of  publio  poliisy  and  convenienoe  have  been 
pressed  upon  our  attention  in  connection  with  the  question 
under  examination.  It  may  be  true  that  a  railroad  corpora- 
tion holds  its  property,  in  a  certain  sense,  as  a  public  trust— 
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to  answer  the  purposes  of  a  public  highway,  the  transportation 
of  persons  and  property.  But  it  is  consistent  with  that  public 
trust  to  contract  obligations.  Indeed,  the  very  exercise  of  the 
trust  necessarily  involves  obligations  to  individuals,  and  to 
meet  those  obligations,  the  property  of  the  corporation  must  in 
some  form  be  liable.  The  question  is.  In  what  form  ?  Shall 
it  be  in  the  ordinary  legal  form  applicable  to  the  property  of 
individuals?  or  shall  peculiar  rules  be  introduced,  which  may 
have  the  effect  to  delay  creditors,  and  operate  as  a  shield  to 
protect  property  from  their  just  demands  ? 

We  have  been  told  that  the  sequestration  of  the  tolls  of  a 
turnpike  company  fmnishes  an  analogy  which  may  be  properly 
followed.  It  is  necessary  to  guard  against  a  very  common 
error  of  acting  on  that  which  affords  an  argument  by  analogy, 
as  if  the  resemblance  in  some  particulars  constituted  an 
identity  in  all:  Hooper  v.  Lane^  6  H.  L.  Cas.  44S-549.  The 
analogy  is  very  imperfect  between  the  tolls  exacted  for  the  use 
of  a  turnpike,  and  the  compensation  charged  by  a  railroad 
company  for  the  transportation  of  persons  and  property.  The 
right  to  exact  the  one  and  the  earning  of  the  other  involve 
very  different  duties  and  responsibilities.  To  place  persons  in 
toll-houses  to  collect  tolls  for  the  use  of  a  turnpike,  and  to 
place  a  person  or  persons  in  the  charge  of  a  railroad  with  all 
the  various  appliances  necessary  for  the  transportation  of  per- 
sons and  property,  are  certainly  very  different  matters.  The 
one  is  the  simple  appointment  of  agents  to  receive  money,  and 
perhaps  to  expend  a  part  of  that  money  in  the  repair  of  a  high- 
way for  ordinary  travel;  the  other  is  a  business  requiring  the 
use  of  property  of  various  kinds,  and  the  employment  of  per- 
sons of  varied  skill  and  capacity  to  be  exercised  not  only  in 
management  and  supervision,  but  in  particular  details— a 
business  requiring  those  having  it  in  charge  to  enter  into  con- 
tracts and  incur  obligations  which  concern  numerous  individ- 
uals and  affect  the  safety  of  their  persons  and  property. 

A  court  of  eqidty,  as  a  temporary  measure,  during  the  pend- 
ency of  a  litigation,  for  the  preservation  of  property  and  to 
prevent  its  waste  and  destruction,  might  undertake,  by  means 
of  a  receiver,  such  a  business.  And  it  may  be  that  the  cir- 
cumstances of  a  case  might  present  such  equitable  consider- 
ations arising  firom  an  unforeseen  disaster,  or  from  other  cause 
which  we  need  not  conjecture,  that  a  court  of  equity  might  be 
justified  in  staying  the  hand  of  a  creditor  asserting  his  legal 
rights  in  some  form  consistent  with  his  ultimate  security,  so 
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as  1x>  prevent,  for  a  limited  period,  the  separation  of  the  per- 
sonal from  the  real  property  of  a  railroad  company,  and  the 
cessation  of  its  business.  But  that  as  an  ordinary  measure  of 
relief  for  an  indefinite  period,  and  for  the  purpose  of  earning 
money,  the  business  of  operating  a  railroad  may  be  under- 
taken by  a  court  of  justice,  is  a  proposition  which  we  think 
cannot  be  maintained.  It  would,  we  think,  be  a  departure 
from  the  proper  and  ordinary  functions  of  a  court  of  justice, 
and  be  attended  with  intolerable  mischief  and  inconvenience. 
And  this  alone  is  a  sufficient  reason  against  the  adoption  of 
any  principle  upon  the  ground  of  analogy:  Wild  v.  Hobson^  2 
Ves.  <fe  B.  105-113. 

If  we  are  at  liberty  to  suggest,  on  what  the  legislature  very 
probably  relied  for  the  continued  operation  of  a  railroad  once 
constructed,  we  should  say  it  was  the  interest  of  its  owners. 
If  it  can  be  operated  profitably,  the  interest  of  those  concerned 
will  rarely,  if  ever,  fail  to  keep  it  in  oi)eration,  so  as  to  sub- 
serve the  public  use.  If  it  cannot,  we  know  of  no  mode  by 
which  the  state  can  compel  those  by  whom  it  was  constructed 
to  operate  it  at  a  loss,  and  certainly  there  is  no  mode  provided 
by  which  it  can  be  operated  at  the  expense  and  risk  of  the 
state — the  prudence  of  such  a  course  could  find  few  or  no  ad- 
vocates. We  are  satisfied  that  it  is  not  the  policy  of  the  state, 
nor  just  to  individuals,  that  the  power  of  a  court  should  be 
invoked  to  enable  an  insolvent  corporation  to  operate  a  railroad 
by  protecting  its  property  from  the  claims  of  creditors — of  those 
who  have  performed  for  it  labor,  or  have  suffered  losses  or  sus- 
tained injuries  by  the  misconduct  of  its  agents.  We  think  that 
the  true  policy  of  the  state  requires  that  just  demands  should 
be  met)  and  that  the  property  of  those  against  whom  they  exist 
should  be  applied  for  the  purpose. 

The  views  we  have  expressed  are  sustained  by  decisions  in 
other  states.  In  a  case  decided  in  Illinois  it  is  said:  ^'This 
road  and  the  furniture  do  not  constitute  one  entire  estate,  either 
real  or  personal.  The  furniture  is  personal  property,  and  con- 
stituted no  part  of  the  road,  which  is  real  property.  It  is  no 
more  a  part  of  the  road  than  is  the  furniture  of  a  house  a  part 
of  the  house.  A  house  and  its  furniture  may  be  sold  or  leased 
together,  but  that  does  not  change  the  character  of  the  prop- 
erty of  either.  It  may  be  true,  as  was  said  upon  the  argument, 
that  the  road  would  be  of  little  value  without  rolling  stock, 
and  that  the  latter  would  be  equally  useless  without  the  for- 
mer.   Their  dopendence  on  each  other  does  not  prove  that 
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both  coDstitnte  but  one  thing.  The  furniture  of  a  rood  may 
be  removed  from  it  and  used  elsewhere  without  injury  to  or 
impairing  the  value  of  the  road  iteelf:"  Sangamon  and  Mor- 
gan  R.  K  Co.  v.  Cov/nty  of  Morganj  14  111.  163-166  [56  Am. 
Dec.  497]. 

In  the  case  of  Pierce  v.  Emery,  32  N.  H.  484-508,  it  is  said 
of  a  railroad  company:  *'  They  may  sell  or  mortgage  their  per- 
sonal property,  but  they  cannot  sell  or  mortgage  with  it  the 
right  to  manage  and  control  the  road,  nor  any  other  corporate 
right  or  franchise.  ....  They  may  contract  debts;  may 
purchase  on  credit;  and  we  see  nothing  in  the  nature  of  their 
business,  or  in  their  relations  to  the  pubhc,  which  should  pre> 
vent  them  from  making  a  valid  mortgage  of  their  personal 
property  not  affixed  to  the  road,  though  used  in  the  operation 
of  it:"  Id.  504.  And  in  that  case,  mortgages  on  the  furniture 
and  equipments  of  the  road  were  sustained  as  valid.  ^^  But," 
it  was  said,  "  the  complainants  have  no  right  in  the  road  by 
virtue  of  those  mortgages;  they  must  assert  their  security  by 
taking  the  property  away,  as  in  the  case  of  a  mortgage  by  an 
individual:"  Id. 

In  a  case  in  Connecticut,  involving  the  question  of  the  ap- 
plication of  an  insolvent  law  to  a  railroad  corporation,  it  was 
claimed  that  railroad  corporations  were  excluded  from  its 
operation  upon  grounds  of  public  policy  and  convenience,  such 
as  have  been  urged  in  this  case.  But  the  court  said:  ^'The 
reasons  urged  for  distinguishing  between  railroad  companies 
and  other  private  business  corporations  do  not  strike  us  with 
any  considerable  force,  while  justice  obviously  requires  that 
the  creditors  of  that  particular  class  of  corporations  should 
have  the  same  protection  for  their  debts  as  is  provided  for  the 
creditors  of  other  similar  corporations.  So  far  as  the  railroad 
company  itself  is  concerned,  it  is  entitled  to  no  special  im- 
munity in  this  respect  as  to  its  creditors;  and  as  to  any  incon- 
venience to  the  public  by  temporary  or  permanent  cessation 
of  its  business,  consequent  upon  proceedings  in  insolvency 
against  them,  the  necessity  of  which  cessation,  however,  is  not 
apparent  to  us,  suchinconv^ence  would  be  the  same  in  kind, 
and  would  differ  only  in  degree  from  that  which  would  attend 
similar  proceedings  against  any  other  private  corporations 
which  have  been  mentioned;  and  would  be  the  same  only  as 
if  their  business  were  conducted  by  natural  persons  who  had 
become  insolvent,  and  therefore  liable  to  those  proceedings. 
The  appellants  further  inast  that  railroad  companies  were  not 
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intended  to  be  embraced  by  the  msolvent  law,  on  the  ground 
that  the  trustee  appointed  under  it  would  not  be  invested  with 
the  power  of  selling,  leasing,  or  operating  the  railroad,  and 
therefore,  that  the  most  valuable  portion  of  its  property  would 
not  be  made  available  for  the  payment  of  its  debts.  We  do 
not  deem  it  necessary  to  express  any  opinion  on  the  legal  prin- 
ciple aflSrmed  in  this  objection;  for  if  it  is  correct,  it  falls  far 
short  of  sustaining  the  inference  claimed  from  it  That  some 
of  the  property  of  the  company  is  of  such  a  peculiar  character 
that  the  trustee  could  not,  by  his  own  unassisted  power,  dis- 
pose of  or  manage  it  for  the  benefit  of  creditors,  would  be  an 
insufficient  ground  for  concluding  that  the  legislature  did  not 
intend  that  they  should  have  the  benefit  of  such  of  its  prop- 
erty as  he  could  appropriate  to  their  use.  And  we  would  add, 
in  regard  to  other  property,  if  there  should  be  any  in  which 
the  company  would  have  a  valuable  interest,  without  under- 
taking to  prescribe  the  particular  course  to  be  taken  with  it, 
wliich  would  now  be  premature,  we  cannot  but  think  that  a 
method  could  be  devised  by  which  it  could  be  made  available 
to  creditors:"  PIoMv.JVm  Fori  and  Boston  22.22.  Co.,  26  Conn. 
644-573. 

In  a  recent  case  in  New  Hampshire,  the  right  of  a  creditor 
to  levy  upon  the  movable  property  of  a  railroad  was  directly 
involved,  and  the  court  held  that ''  the  locomotive  engines  and 
freight  and  passenger-cars  of  a  railroad  corporation  are  liable 
to  attachment,  when  not  in  actual  use,  like  other  personal 
property."  In  that  case,  as  in  this,  principles  of  public  policy 
and  convenience,  and  the  public  use,  were  brought  forward  in 
argument  But  the  reply  of  the  court  in  conclusion  was :  '*  The 
property  of  individuals  who  owe  duties  to  the  public  is  not,  for 
that  reason,  exempted  from  liabilities  to  this  ordinary  process 
of  the  law,  except  so  long  as  it  is  in  actual  use  in  the  discharge 
of  that  duty.  Such  is  the  case  of  the  contractor  to  carry  the 
mail.  It  has  never  been  held  that  the  steamboat,  or  coach 
and  horses,  used  in  the  conveyance  of  the  mail,  were  exempt 
when  not  in  use.  Considering,  then,  that  it  is  not  necessary, 
for  the  discharge  of  the  public  duties  of  these  corporations, 
that  they  should  be  the  owners  of  cars  or  engines — ^many  such 
roads  being  operated  by  the  cars  of  other  corporations;  that  it 
Is  a  matter  of  great  uncertainty  what  articles  of  the  personal 
property  of  such  corporations  are  necessary  for  the  dis- 
charge of  their  public  duties;  that  no  means  exist  by  which 
it  can  be  determined  what  is  neoessaiy,  or  otherwise;  that  it 


Deo.  1859.]       Cos  v.  Coluhbus  etc.  R.  R.  Oa  627 

must  he  very  difficult  for  courts  to  laj  down  anj  definite  rule 
by  which  officers  can  be  guided,  who  in  such  cases  must  decide 
at  their  peril — ^it  seems  to  be  neither  judicious  nor  expedient  to 
establish  an  exemption  of  this  kind,  unless  it  is  done  by  the 
direct  action  of  the  legislature,  who  can  provide  the  proper 
rules  and  safeguards  for  the  safety  of  officers  as  well  as  of 
parties:"  Boston,  C  &  M.  Railroad  v.  GUmore,  87  N.  H.  410- 
423  [72  Am.  Dec.  336]. 

The  order  of  our  inquiry  next  calls  for  an  examination  into 
into  the  nature  and  character  of  the  franchises  of  the  corpora- 
tion. It  has  been  said,  "  the  essence  of  a  corporation  consists 
in  a  capacity:  1.  To  have  perpetual  succession  under  a  special 
name,  and  in  an  artificial  form;  2.  To  take  and  grant  prop- 
erty, contract  obligations,  sue  and  be  sued  by  its  corporate 
name,  as  an  individual;  and  3.  To  receive  and  enjoy,  in  com- 
mon,  grants  of  privileges  and  immunities:"  Th^ymaa  v.  Dalcinj 
22  Wend.  71.  Each  of  these  applies  to  the  corporation  under 
consideration.  Under  the  first  two  is  described  what  may  be 
termed  the  franchise  of  the  corporators,  or  individual  members 
of  the  corporation;  and  under  the  last,  what  may  be  termed  the 
franchises  of  the  corporation.  As  said  in  a  recent  case :  "A  cor- 
poration is  itself  a  franchise,  belonging  to  the  members  of  the 
corporation;  and  a  corporation,  being  itself  a  franchise,  may 
hold  other  franchises,  as  rights  and  franchises  of  the  corpora 
tion:"  Pierce  v.  Emery ,32  N.  H.  484-507. 

By  the  act  incorporating  the  Columbus,  Piqua,  and  Indiana 
Railroad  Company,  certain  persons  named  as  corporators,  their 
associates,  successors,  and  assigns,  became  a  body  corporate. 
This  was  the  franchise  of  the  corporators.  By  the  same  act, 
or  the  general  law  to  which  it  referred,  this  body  corporate 
received  the  franchise  of  constructing  and  maintaining  a  rail- 
road. It  may  well  be,  that,  for  the  purpose  of  a  judicial  pro- 
ceeding to  declare  a  dissolution  of  the  corporation,  these  two 
franchises  may  be  regarded  as  indivisible.  And  in  this  view 
it  was  said:  "  That  the  franchise  of  being  a  corporation  for  one 
general  purpose,  as  to  erect  and  make  profit  from  a  turnpike, 
to  bank,  insure,  or  the  like,  comes  within  the  doctrine  whi(  h 
denies  that  a  franchise  is  divisible,  would  seem  to  be  quite 
plain:"  People  v.  Bristol  &  R.  Turnpike  Co.,  23  Wend.  222-243, 
Cowen,  J.  Indeed,  it  cannot  be  regarded  as  unreasonable  to 
hold  that  the  capacity  to  receive  and  enjoy  the  franchise  of 
constructing  a  railroad,  and  making  profit  therefrom,  being  the 
only  object  and  purpose  of  the  grant  of  a  capacity  to  be  a  cor* 
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poration,  when  the  former  is  lost,  it  should  be  adjudged  a  dia-. 
solution  of  the  corporation.  But  the  reason  upon  which  the 
indivisibility  of  a  franchise  proceeds,  when  a  question  of  for- 
feiture arises,  may  not  apply  in  other  cases.  It  has  no  applica- 
tion when  the  question  is  as  to  the  construction  of  an  authority 
to  dispose  of  the  franchise  which  belongs  to  the  corporation,  as 
distinguished  from  that  which  appertains  to  the  individual 
members.  If  the  corporation  is  authorized  to  dispose  of  the 
franchise  to  maintain  and  make  profit  from  a  railroad,  while 
a  capacity  to  take  from  it  this  franchise,  and  the  right  to  main- 
tain the  railroad  and  make  profit  from  its  use  as  such,  would 
necessarily  be  given  to  the  party  to  whom  it  might  be  disposed 
of  under  the  authority,  it  would  by  no  means  follow  that  the 
further  capacity  to  be  a  corporation  would  be  conferred.  The 
right  to  take  the  road,  with  the  fiunchise  of  making  profit  fix>m 
its  use,  might  be  implied  from  the  authority  to  dispose,  but  the 
implication  would  be  extended  no  frirther  than  was  necessary. 
And  here  it  may  be  observed  that  after  an  act  of  disposition, 
which  separates  the  franchise  to  maintain  a  railroad  and  make 
profit  from  its  use  from  the  franchise  of  being  a  corporation, 
though  a  judgment  of  dissolution  may  be  authorized,  yet  until 
there  be  such  judgment,  the  rights  of  the  corporators,  and  of 
third  persons,  may  require  that  the  corporation  be  considered 
as  6tiU  existing.  When  that  judgment  is  had,  those  rights 
would  be  protected. 

These  views  are  strengthened  by  the  coi^deration  that,  as 
to  the  transfer  of  the  one  franchise,  there  is  a  consistency  and 
propriety  arising  from  its  nature  and  character  that  does  not 
apply  to  the  other.  This  distinction  has  been  clearly  pointed 
out  in  a  recent  case,  in  which  it  is  said:  ^ Among  the  fran- 
chises of  the  company  is  that  of  being  a  body  jwlitic,  with 
rights  of  succession  of  members,  and  of  acquiring,  holding,  and 
conveying  property,  and  suing  and  being  sued  by  a  certain 
name.  Such  an  artificial  being  only  the  law  can  create;  and 
when  created,  it  cannot  transfer  its  own  existence  into  another 
body,  nor  can  it  enable  natural  persons  to  act  in  its  name,  save 
as  its  agents  or  as  members  of  the  corporation,  acting  in  con- 
formity with  the  modes  required  or  allowed  by  its  charter. 
The  franchise  to  be  a  corporation  is,  therefore,  not  a  subject  of 
sale  and  transfer,  unless  the  law,  by  some  positive  provision, 
has  made  it  so,  and  pointed  out  the  modes  in  which  such  sale 
and  transfer  may  be  efiected.  But  the  franchises  to  build,  own, 
and  manage  a  railroad,  and  to  take  tolls  theroon,aie  not  neoe^ 
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Barily  corporate  rights;  they  aie  capable  of  ezigting  in  and 
being  enjoyed  by  natural  persons;  and  there  is  nothing  in  their 
nature  inconsistent  with  their  being  assignable:"  Hall  v. 
Sullivan  Railroad  Co.,  22  Law  Rep.  138-140;  8.  C,  1  Brun. 
Col.  Gas.  613,  Curtis,  J.  Very  similar  language  is  used  in  a 
recent  case  in  Vermont:  Bank  of  Middlebtiry  y.  Edgertonj  30 
Vt  182-190. 

In  this  connection,  it  is  proper  to  notice  a  power  delegated 
to  railroad  corporations — ^that  of  taking  land  for  the  use  of  the 
road  by  a  judicial  proceeding  instituted  for  the  purpose.  This 
proceeding  is  regulated  by  a  general  law,  and  can  only  be  in- 
stituted by  a  corporation,  there  being  no  provision  for  a  re- 
course to  it  by  a  private  individual.  This  circumstance  has 
been  pressed  as  one  having  an  important  bearing  on  several  of 
the  questions  in  this  case.  The  right  to  institute  such  a  proceed- 
ing can,  in  no  proper  sense,  be  regarded  as  a  franchise  of  the 
corporation.  It  is  rather  a  means  to  secure  the  enjoyment  of  the 
franchise  granted,  a  resort  to  which  may  become  necessary. 
It  usually  is  necessary  to  accomplish  the  object  intended,  and 
undoubtedly  the  faith  of  the  legislature  may  be  regarded  as 
pledged,  that  some  proper  mode  will  be  provided  for  the  ac- 
complishment of  that  object.  But  until  the  prescribed  mode 
has  been  adopted  and  the  land  obtained,  that  which  is  to  be 
done  by  the  legislature,  or  the  tribunals  acting  under  its  author- 
ity, can  only  be  regarded  as  executory.  There  is  no  franchise — 
no  grant  or  contract  executed,  such  as  a  franchise  has  been 
held  to  be.  When,  by  a  resort  to  the  mode  authorized  by  law, 
the  interest  in  the  land  has  been  obtained,  then  the  jwwer  is 
executed,  and  the  enjoyment  of  the  franchise  to  that  extent 
secured. 

There  is  nothing  in  the  nature  of  such  a  power  which  for- 
bids its  exercise  by  an  individual  when  delegated  for  a  pur- 
pose of  a  public  nature.  Instances  of  its  exercise  by  individ- 
uals under  the  law  of  England,  and  of  some  of  the  states,  are 
well  known.  We  need  only  mention  the  proceeding  by  a  writ 
of  ad  quod  damnum  to  condemn  land  for  the  purpose  of  a  mill. 
If,  then,  in  any  disposition  of  a  railroad,  and  the  franchise  of 
making  profit  from  its  use,  authorized  by  law,  the  ownership 
and  control  should  pass  into  the  hands  of  individual  owners, 
and  for  any  purpose  of  construction,  or  change  of  location,  a 
resort  to  such  a  power  becomes  essential,  such  individual  own- 
ers may  safely  look  to  the  legislature  for  an  extension  of  the 
provisions  of  the  general  law.    They  might  justly  say  that  if 
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tbey  were  authorized  by  law  to  acquire  the  road  and  the  fran- 
chise of  operating  it  for  their  own  benefit^  and  for  public  rse, 
the  legislature  would  be  bound  in  good  faith  to  afford  the  usual 
and  necessary  means  to  render  the  grant  made  under  its 
authority  effectual  for  the  purpose  intended.  In  this  respect, 
they  would  stand,  in  point  of  legal  rights  upon  like  footing  as 
the  original  constructors  of  the  road;  neither  having  strictly 
the  right  which,  as  against  the  action  of  the  legislature,  could 
be  .enforced — one  relying  upon  the  faith  of  the  legislature  that 
the  mode  existing  would  be  continued,  and  the  other,  that  a 
proper  mode  would  be  adopted.  We  certainly  cannot  hold  that 
such  a  delegation  of  the  power  of  eminent  domain  can  be  made 
the  subject  of  grant  or  of  sale.  But  wo  do  not  regard  this  as 
any  objection  to  the  transfer,  to  individual  owners,  of  the  fran- 
chise of  maintaining  and  operating  a  railroad,  if  it  otherwise 
appears  to  be  authorized  by  the  legislature. 

From  observations  upon  the  general  powers  of  the  corpora- 
tion, and  the  nature  and  character  of  its  rights  and  franchises, 
we  proceed  to  a  consideration  of  those  special  powers  which  the 
questions  in  this  case  involve.  By  the  thirteenth  section  of  the 
act  of  1848,  regulating  railroad  companies,  it  was  provided: 
'^Such  company  shall  have  power  to  borrow  money  on  the  credit 
of  the  corporation  not  exceeding  its  authorized  capital  stock,  at 
a  rate  of  interest  not  exceeding  seven  per  cent  per  annum,  and 
may  execute  bonds  and  promissory  notes  therefor,  and  to  secure 
the  payment  thereof  may  pledge  the  property  and  income  of 
such  company."  By  the  fourth  section  of  an  act  to  amend  the 
charter  of  the  Columbus,  Piqua,  and  Indiana  Railroad  Com 
pany,  passed  March  12, 1851,  it  is  enacted  ''that  the  directors 
of  said  company  are  hereby  authorized  to  borrow,  upon  the 
credit  of  the  same,  any  sum  or  sums  of  money  which  may  be 
necessary  to  finish  and  furnish  its  road;  and  for  said  loan  or 
loans,  to  make  and  execute  in  ihe  name  and  on  behalf  of  said 
corporation  such  bonds,  promissory  notes,  or  other  evidences  of 
debt,  and  payable  at  such  time  and  places  as  shall  be  agreed 
on  by  the  respective  parties  so  contracting.  And  for  the  pur- 
pose of  securing  the  payment  of  the  money  so  borrowed,  said 
directors  may  pledge,  by  mortgage  or  otherwise,  the  entire 
road,  fixtures,  and  equipments,  with  all  the  appurtenances, 
income,  and  resources  thereof,  as  far  as  the  same  can  be  done 
without  prejudice  to  the  previous  and  existing  liens  on  the 
same." 

We  have  to  inquire  how  (ax  those  special  provisions  eztandsd 
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the  powers  of  the  corporation  in  the  disposition  of  its  property, 
and,  in  the  first  place,  whether  they  authorized  the  pledge  or 
mortgage  of  its  franchises,  or  any  of  them.  In  our  opinion,  in 
view  of  the  remarks  which  have  been  before  made,  they  did 
not  authorize  the  pledge  or  mortgage  of  the  franchise  of  being 
a  corporation,  which  appertained  to  the  corporators  or  indi- 
vidual  members  of  the  corporation.  The  provisions  evidently 
have  reference  to  the  property  of  the  corporation,  and  not  to 
personal  rights.  No  provision  is  made  by  which  a  transfer  of 
the  corporate  existence  can  be  effected.  In  the  absence  of 
such  a  provision,  we  know  of  no  mode  which  we  could  adopt 
by  analogy.  To  provide  a  mode  would  be  legislative,  not 
judicial,  action. 

The  same  objection  does  not  apply  to  the  franchise  of  the 
corporation  to  maintain  its  road  and  make  profit  from  its  use. 
That  franchise  is  so  far  connected  with  the  real  estate  of  the  cor- 
poration, that  by  and  with  a  sale  and  transfer  of  the  one,  the 
other  may  well  pass,  if  such  appears  to  be  the  intention  of  the 
legislature.  Wc  have  carefully  considered  the  provisions  which 
have  been  cited,  and  are  of  the  opinion  that  it  was  the  inten- 
tion  of  the  legislature  to  authorize  a  pledge  or  mortgage  of  the 
franchise  of  the  corporation  to  maintain  and  operate  its  road. 
The  corporation  is  authorized  to  pledge,  not  only  its  property — 
described  in  the  special  act  as  its  ^'  entire  road,  fixtures,  and 
equipments,  with  all  the  appurtenances" — but  also  the  "in- 
come and  resources  thereof."  To  make  this  pledge  an  effectual 
and  substantial  security,  sue!  as  was  evidently  contemplated 
and  understood  by  those  to  whom  it  was  offered,  the  right  to 
use  the  property  in  the  only  mode  by  which  it  could  produce 
an  income  is  absolutely  essential.  Any  other  construction  of 
the  power  would  be  manifestly  unjust. 

We  have  to  inquire,  in  the  next  place,  whether  the  provisions 
so  extended  the  |)owers  of  the  corporation  as  to  authorize  a 
pledge  or  mortgage  of  property  not  existing  or  not  owned  by 
the  corporation  at  the  time  of  the  pledge  or  mortgage,  but  to 
be  thereafter  acquired.  It  is  admitted  that  the  general  pow* 
ers  of  the  corporation,  being  in  this  respect  no  greater  thaa 
those  of  an  individual,  would  not  authorize  a  legal  pledge  or 
mortgage  of  such  property.  In  this  state,  under  the  construc- 
tion of  our  registry  laws,  it  is  quite  clear  that  a  mortgage  of 
lands  to  be  afterward  acquired,  being  a  mere  contract  to  con- 
vey such  lands  as  a  security,  or,  as  it  has  been  termed,  aa 
equitable  mortgi^,  can  have  no  validity  against  third  persons 
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who  acqtiire  legal  interests  in  or  liens  upon  the  property.  ''The 
legal  rights  of  such  persons  cannot  be  displaced  at  the  instance 
of  the  holder  of  a  prior  unrecorded  mortgage,  or  contract  for  a 
mortgage,  although  acquired  with  notice  of  such  mortgage  or 
of  the  existence  of  such  contract;  the  object  of  the  law  being 
to  avoid  all  the  vexed  questions  of  notice,  actual  or  oonstruct- 
jve,  in  determining  priorities  of  lien.  So  far  as  may  be  neces- 
sary to  their  protection,  such  a  thing  as  an  equitable  mortgage 
is  wholly  unknown:"  Bloom  v.  Noggle,  4  Ohio  St.  45-54. 

The  act  regulating  the  record  of  chattel  mortgages  does  not, 
as  to  purchasers  or  subsequent  mortgagees,  admit  of  the  same 
construction;  as  to  them,  the  courts  are  left  at  liberty  to  say 
that,  if  they -have  notice,  they  are  not  to  be  preferred.  As  to 
creditors,  a  legal  mortgage  of  goods  and  chattels  not  recorded, 
though  there  was  notice  of  its  existence,  would  be  invalid.  An 
equitable  mortgage  of  like  property,  upon  the  principle  applied 
in  case  of  real  estate,  ought  not  to  have  any  greater  effect. 
But  a  mortgage  of  goods  and  chattels,  whether  in  the  form  of 
a  conveyance  or  of  a  contract  to  convey,  and  whether  app]3dng 
to  property  in  possession  or  to  be  acquired,  if  possession  be 
taken  of  the  property  conveyed  or  intended  to  be  conveyed, 
would  create  a  valid  lien  against  creditors  attempting  to  sub- 
ject such  property  to  their  claims,  after  possession  so  taken: 
Chapman  v.  Weivier,  4  Ohio  St.  481. 

As  to  the  transfer  of  a  title,  a  mortgage  of  goods  and  chattels, 
to  be  subsequently  acquired,  would  stand  upon  the  same 
ground  in  law  and  in  equity.  It  could  give  "  no  legal  title,  or 
any  equitable  title,  to  any  specific  goods:"  Congreve  v.  EvettSy 
10  Exch.  298,  Parke,  B.  It  would  amount  to  no  more  than  an 
executory  contract;  in  equity  it  might  be  regarded  as  a  claim 
for  a  title,  to  be  perfected  by  possession  taken  with  the  assent 
of  the  grantor,  or  under  his  authority,  or  by  a  specific  perform- 
ance. It  is  well  known  that  courts  of  equity  do  not  ordinarily 
enforce  contracts  for  the  delivery  of  articles  of  personal  prop- 
erty, but  there  are  cases  in  which  it  has  been  done.  They 
proceed  upon  the  ground  that  there  are  peculiar  circumstances 
showing  that  a  legal  remedy  is  inadequate.  Now,  we  need  not 
decide  in  this  case  whether  a  purchaser  of  personal  property, 
with  notice  of  a  claim  under  contract,  which  there  would  be  a 
right  to  have  specifically  enforced,  would  not  be  affected  by 
that  equity.  No  such  question  arises  in  this  case,  and  we 
have  said  enough  to  meet  any  question  that  does  arise,  and 
also  to  show  that  the  corporation,  under  its  general  powers, 
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could  make  no  mortgage  of  subBequently  acquired  pmpeTty 
that  could  operate  as  a  substantial  security,  either  at  law  or  in 
equity.  The  claim  upon  such  a  security  would  be  invalid,  as 
to  the  roal  estate  of  the  corporation,  against  bolii  creditors  and 
purchasers;  as  to  its  personal  property,  it  would  be  invalid 
against  creditors  until  possession  was  taken,  and  doubtful 
against  purchasers. 

There  being,  then,  this  defect  in  the  general  powers  of  the 
cxu*poration,  was  it  the  intention  of  the  legislature  to  relieve 
by  a  grant  of  special  power?  It  is,  we  think,  important  to 
oonsider  that,  to  give  an  effectual  security  for  the  advance  of  a 
large  amount  of  money  (and  such  an  advance  was  clearly  con- 
templated), power  was  required:  1.  To  pledge  or  mortgage  the 
franchise  of  the  corporation  connected  with  its  road;  and 
2.  To  pledge  or  mortgage  the  property  which  would  neces- 
sarily be  acquired  in  finishing  and  furnishing  its  road,  and  in 
its  use,  until  the  period  for  which  credit  was  given  should 
•lapse.  The  very  necessity  for  power  in  these  two  particulars 
fomishes  strong  ground  to  suppose  that  it  was  the  object  to 
grant  such  power.  It  is  a  rule  in  the  construction  of  statutes, 
which  are  intended  to  furnish  a  remedy,  or  afford  relief,  to 
consider  the  extent  of  the  remedy  required,  and  the  nature 
and  character  of  the  relief  which  the  exigency  of  the  case 
demands.  The  two  particulars  mentioned  are  closely  con- 
nected, and  both  appear  to  be  essential  to  the  accomplish- 
ment of  the  object  in  view  of  the  legislature.  The  same 
reasons  which  would  apply  to  induce  a  grant  of  the  one  also 
apply  with  full  force  to  the  other.  The  language  is  equally 
applicable  to  both.  The  pledge  is  to  be  of  the  property  and 
income.  The  income  intended  must  have  been  the  future 
inconoe,  and  was  to  be  produced  by  property  in  possession  and 
to  be  acquired.  If  the  future  product  can  be  conveyed,  why 
not  that  by  which  it  is  created? 

We  have  shown  the  general  powers  of  the  corporation  as  to 
the  disposition  of  its  property,  in  view  of  the  creation  of  a 
security  for  money  borrowed;  and  we  have  shown  the  particu* 
lars  in  which  those  powers  were  defective.  If  special  power 
was  conferred,  looking  expressly  to  the  creation  of  such  a 
fiecurity,  it  is  fair  to  conclude  that  the  intention  must  have 
been  to  authorize  a  better  and  more  effectual  security  than  the 
general  powers  of  the  corporation  would  allow.  If  any  effect 
is  given  to  that  intention,  or  any  practical  and  consistent  opera- 
tion to  the  language  in  which  it  is  expressed,  the  two  particu* 
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lars  which  have  been  mentioned  most  be  embraoed.  Such 
iimst  have  been  the  understanding  of  those  concerned;  such, 
we  know,  from  the  history  of  the  time,  and  from  documents  in 
this  case,  was  the  understanding  of  those  who  offered  and  of 
those  who  received  the  pledge.  That  understanding  is,  we 
think,  fully  sustained  by  the  construction  of  the  authority 
under  which  it  was  acted  upon;  and  good  faith  requires  that 
the  expectation  thus  created  should  not  be  disappointed. 

Although  the  conclusion  we  have  reached  must  depend  upon 
the  proper  construction  of  statutes  of  this  state,  it  is  satisfac- 
tory to  know  that  so  often  as  a  similar  question  has  arisen 
upon  similar  statutes  of  other  states,  a  like  conclusion  has 
been  attained:  Pierce  v.  Emery,  32  N.  H.  484;  Phillips  v.  Winr 
dowj  18  B.  Mon.  431  [68  Am.  Dec.  729];  Seymour  v.  CaTum- 
daigua  and  Niagara  Falls  R.  R,  Co.,  25  Barb.  284-308. 

Having  ascertained  what  the  corporation  was  authorized  to 
pledge  or  mortgage,  we  have  next  to  consider  the  acts  done 
which  are  claimed  to  be  an  exercise  of  that  authority.     On  the 
first  day  of  November,  1851,  the  Columbus,  Piqua,  and  Indiana 
Railroad  Company  executed  a  deed  in  trust  or  mortgage  to 
George  S.  Coe,  to  secure  the  payment  of  six  hundred  bonds  of 
one  thousand  dollars  each,  payable  on  the  first  day  of  January, 
1862,  and  bearing  interest  at  the  rate  of  seven  per  centum 
per  annum,  payable  semi-annually  on  the  first  days  of  July 
and  January,  commencing  on  the  first  of  July,  1852.     This 
mortgage  purported  to  convey  the  property  then  held,  and  to 
be  thereafter  acquired,  and  all  franchises,  rights,  and  privileges 
of  the  company,  of,  in,  to,  or  concerning  the  same.     The  de- 
scription being  suflScient  to  embrace  any  property,  real  or 
personal,  and  any  rights  or  franchises  connected  with  the  prop- 
erty which  the  authority  granted  to  the  company  would  per- 
mit them  to  convey.     This  mortgage  appears  to  have  been 
duly  executed  and  recorded.     On  the  twenty-first  day  of  July, 
1852,  another  deed  in  trust  or  mortgage  of  the  same  purport 
was  executed  to  the  same  party,  being  in  confirmation  of  the 
former,  and  given  and  made  to  correct  an  error  recited  and  set 
forth  in  the  latter.     This  also  appears  to  have  been  duly  ex- 
ecuted and  recorded.     The  bojids  mentioned  and  specified  in 
the  mortgages  were  made  and  negotiated  by  the  company,  and 
are  outstanding  in  the  hands  of  the  holders  thereof,  and  no 
interest  has  been  paid  since  the  first  of  July,  1855.    It  appears, 
by  a  recital  in  the  mortgage,  that  one  object  of  the  loan,  and 
the  execution  of  the  bonds  to  secure  the  payment  thereof,  was 
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the  purchase  of  iron  rails;  and  it  also  appears  that  two  hun- 
dred and  ninety-five  of  the  bonds  were  used  in  the  purchase 
of  iron  rails.  On  the  first  day  of  January,  1853,  the  company 
executed  another  deed  in  trust,  or  mortgage,  to  George  S.  Coe, 
to  secure  four  hundred  bonds  of  one  thousand  dollars  each, 
payable  on  the  first  day  of  January,  1863,  and  bearing  inter- 
est at  the  rate  of  seven  per  centum  per  annum,  payable  semi- 
annually on  the  first  days  of  July  and  January,  commencing 
on  the  first  day  of  July,  1853.  This  mortgage  has  the  same 
description  of  the  property  and  rights  intended  to  be  conveyed 
as  the  first,  and  is  made  subject  to  the  satisfaction  of  that 
mortgage.  There  is  claimed  to  be  a  defect  in  the  execution 
and  acknowledgment  of  this  mortgage.  It  was  placed  on 
record  in  the  several  counties,  as  required  by  law.  The  bonds 
mentioned  and  specified  in  this  mortgage  were  made  and 
negotiated  by  the  company.  On  the  first  day  of  April,  1854, 
the  company  executed  to  Elias  Fassett  a  deed  in  trust,  or 
mortgage,  to  secure  six  hundred  bonds  of  one  thousand  dollars 
each,  payable  on  the  first  day  of  April,  1S(30,  and  bearing  in- 
terest at  the  rate  of  seven  per  centum  i)cr  annum,  payable 
semi-annually  on  the  first  days  of  April  and  October,  com- 
mencing on  the  first  day  of  October,  1854.  This  mortgage 
describes  in  the  same  manner  as  the  first  and  second,  the  prop- 
erty conveyed  or  intended  to  be  conveyed,  and  is  made  subject 
to  those  two  mortgages  which  are  described  as  securing,  in  the 
Qggi'Gg&te,  one  million  of  dollars;  and  as  being  duly  recorded 
in  the  counties  through  which  the  road  passes.  This  mortgage 
appears  to  have  been  duly  executed  and  recorded.  The  bonds 
mentioned  and  specified  in  this  mortgage  were  made  and 
negotiated  by  the  company.  But  it  appears  that  these  bonds 
were  sold  by  the  company  at  less  than  fifty-one  cents  on  the 
dollar;  that  only  fifty-eight  of  the  first-mortgage  bonds  were 
sold  by  the  company  at  par,  the  residue  being  sold  at  from 
seventy-five  to  eighty-seven  and  one  half  cents  on  the  dollar; 
and  that  the  second-mortgage  bonds  were  all  sold  by  the  com- 
pany at  bom  seventy-five  to  ninety  cents  on  the  dollar.  All 
of  said  bonds  are  now  in  the  hands  of  bona  fide  holders,  and 
worth,  in  the  market,  much  less  than  par,  and  have  been  so 
ever  since  their  first  sale  by  the  company. 

Several  objections  have  been  made  to  the  validity  of  these 
bonds  and  mortgages,  which  we  have  now  to  consider.  It  is 
claimed  that  "  the  corporation  has  no  power  to  contract  for  the 
payment  of  interest,  either  semi-annually  or  at  any  other  time 
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befco^  the  money  borrowed  &ll8  due/'  The  two  sections  which 
have  been  before  cited,  authorizing  the  company  to  borrow 
money,  it  is  argued,  must  be  construed  together,  and  that  there 
is  nothing  in  the  latter  which  affects  the  limitation,  as  to  the 
rate  of  interest  contained  in  the  former;  the  meaning  of  the 
two  sections  being,  that  "  the  company  may  borrow  money,  at 
a  rate  of  interest  not  exceeding  seven  per  cent  per  annum,  and 
may  give  bonds  therefor,  payable  at  such  times  and  places  as 
the  parties  may  agree  upon." 

-  We  think  it  is  entirely  clear  that  the  legislature  only  in- 
tended to  limit  the  rate  of  interest,  and  that  a  construction 
which  would  forbid  any  payment  of  interest  until  the  payment 
of  the  principal  would  be  unreasonable,  and  unauthorized 
either  by  the  letter  or  spirit  of  the  statute.  Whenever  an  au- 
thority is  conferred  and  the  particular  mode  in  which  it  is  to 
be  exercised  is  not  specified,  if  it  relates  to  a  subject-matter  as 
to  which  the  dealings  and  transactions  of  men  have  estab- 
lished a  usual  and  ordinary  mode,  that  may  be  adopted.  The 
rate  of  interest  is  limited,  but  there  is  no  provision  as  to  the 
time  of  its  payment;  if  the  rate  be  not  exceeded,  the  payment 
of  the  interest  may  be  regulated  according  to  the  usual  course 
of  dealing  in  borrowing  money  and  paying  the  price  or  com- 
pensation for  its  use.  Interest  being  the  price  or  compensa- 
tion for  the  use  of  money,  or,  so  to  speak,  what  the  money 
earns,  it  is  not  strictly  taken  in  advance,  if  the  use  precedes 
the  payment.  When  the  use  is  for  a  short  period,  it  is  not 
usual  in  ordinary  transactions  to  require  the  compensation 
until  the  end  of  Uie  period;  when  the  use  is  for  a  long  period, 
it  is;  and  whether,  as  the  price  or  compensation  accrues  from 
the  use,  or  is  earned  by  the  money,  payments  are  to  be  made 
at  intervals  of  a  year  or  six  months,  can,  in  principle,  make 
no  difference.  Such  is  the  ordinary  mode  of  dealing,  and  we 
see  no  reason  why  it  might  not  be,  legally  and  properly, 
adopted  by  the  corporation.  Our  attention  has  been  directed 
to  a  number  of  railroad  charters  in  which  it  is  provided 
that  payment  of  interest  shall  be  made  semi-annually.  This 
appears  to  us  rather  as  evidence  that  a  payment  in  that  man- 
ner was  ia  accordance  with  the  usual  course  in  such  transac- 
tions, than  as  indicating  that,  in  the  absence  of  such  a 
provision,  the  same  manner  might  not  be  adopted.  We  are 
satisfied  that  this  objection  to  the  validity  of  the  bonds  cannot 
be  sustained.  ... 

The  next  objection  to  be  considered  relatea  to  the  validity  of 
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the  mortgages.  The  power  was  to  secure  the  payment  of  money 
borrowed  at  a  rate  of  interest  not  exceeding  seven  per  cent  per 
annum;  and  this  power,  it  is  claimed,  ilooa  not  extend  to  the 
seeming  the  payment  of  bonds  sold  at  less  than  par,  or  ex- 
changed for  iron  rails.  Undoubtedly,  this  would  be  a  very 
serious  objection,  if  there  had  been  no  other  legislation  upon 
the  subject.  But  by  an  act  passed  on  the  third  of  March, 
1851,  it  was  enacted  that ''  the  directors  of  any  railroad  com- 
pany are  hereby  authorized  to  sell  or  negotiate  the  bonds  or 
notes  issued  by  said  company,  or  received  by  it  in  payment  of 
sifbscription  to  its  capital  stock  or  otherwise,  at  such  times 
and  in  such  places,  either  within  or  without  this  state,  and  at 
such  rates,  as  in  their  opinion  will  best  advance  the  interest  of 
such  company;  and  if  such  bonds  or  notes  are  thus  sold  at  a 
discount,  such  sale  shall  be  as  valid  in  every  respect  as  if  sold 
at  their  par  value: "  Swan's  Stat.  200,  note.  And  by  another 
act,  passed  on  the  third  of  March,  1852,  it  was  enacted  ^^that 
the  directors  of  any  railroad  company,  authorized  to  borrow 
money  and  execute  bonds  or  promissory  notes  therefor,  shall 
be,  and  they  are  hereby,  authorized  to  sell,  negotiate,  mort- 
gage, or  pledge  such  bonds  or  notes,  as  well  as  any  notes, 
bonds,  scrip,  or  certificates,  for  the  payment  of  money  or  prop- 
erty which  such  company  may  have  heretofore  received,  or 
shall  hereafter  receive,  as  donations,  or  in  payment  of  sub- 
scriptions to  the  capital  stock,  or  for  other  dues  of  such  com- 
pany, at  such  times- and  in  such  places,  either  within  or  with- 
out the  state,  and  at  such  rates  and  for  such  prices,  as,  in  the 
opinion  of  said  directors,  will  best  advance  the  interests  of 
such  company;  and  if  such  notes  and  bonds  are  thus  sold  at  a 
discount,  such  sale  shall  be  as  valid  in  every  respect,  and  such 
securities  as  binding  for  the  respective  amounts  thereof,  as  if 
they  were  sold  at  their  par  value:"  Swan's  Stat.  240. 

The  objection,  therefore,  turns  upon  a  question  of  construc- 
tion. It  is  claimed  that  while  the  first  statute  undoubtedly  au- 
thorized a  sale  of  bonds  issued  by  the  company  at  a  discount, 
and  made  them  as  valid  in  every  respect  as  if  sold  at  par,  this 
validity  must  be  understood  in  view  only  of  a  liability  upon 
the  bonds  as  evidences  of  indebtedness,  to  be  enforced  by  action 
against  the  company,  and  did  not  extend  to  the  security  which 
the  company  was  authorized  to  give  by  a  pledge  or  mortgage 
of  its  property.  The  statute  must,  we  think,  be  taken  for  the 
purpose  of  construction,  in  connection  with  the  former  provis- 
ions upon  the  same  subject,  which  have  been  cited.    Those 
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provisions  very  clearly  contemplated  an  issue  of  but  one  de> 
scription  of  bonds,  which  were  to  be  executed  for  money  bor- 
rowed, and  their  payment  to  be  secured  by  a  pledge  or  mort- 
gage of  the  property  and  income  of  the  company.  By  the  act 
of  1851,  the  directors  of  the  railroad  company  were  authorized 
to  sell  or  negotiate  ^*  the  bonds  issued  by  such  company/'  re- 
ferring, we  think,  to  a  definite  description  of  bonds,  as  to  which 
a  previous  authority  had  been  given;  and  that  description  em* 
braced  the  aggregate  amount  of  the  bonds,  the  sums  in  which 
they  were  to  be  issued,  and  the  security  to  be  given  for  their 
payment.  The  only  object  of  the  act  was  to  take  off  the  re- 
striction, which  might  be  inferred  from  the  rate  of  interest^ 
that  they  could  not  be  sold  at  less  than  par.  We  feel  so  en* 
tirely  clear  that  this  is  the  proper  construction  of  the  act  of 
1851,  that  we  need  not  inquire  whether  the  act  of  1852  is 
more  explicit,  or  how  far  it  applies  to  the  bonds  and  mortgages 
in  this  case. 

But  it  is  urged,  that  for  some  of  the  bonds  secured  by  the 
first  mortgage  there  was  received,  not  money,  but  iron  railsi 
and  that  the  mortgage  was  made  with  that  view,  and  was 
therefore  invalid.  Practically,  the  only  objection  to  receiving 
for  the  bonds  property  needed  by  the  company  instead  *  of 
money  would  be  that  it  might  be  a  device  to  dispose  of  the 
bonds  at  less  than  their  par  value.  If  in  fact  the  par  value  of 
the  bonds  was  received,  it  could  make  no  conceivable  diflerence 
whether  it  was  in  money  or  in  money's  worth.  But  when  au- 
thority is  given  to  negotiate  the  bonds  at  less  than  their  par 
value,  there  can  be  no  possible  propriety  in  acting  upon  any 
such  distinction.  If  we  have  correctly  construed  the  act  of 
1851,  it  allowed  the  company  to  dispose  of  the  bonds,  with  the 
mortgage  security,  at  less  than  their  par  value.  It  could  then 
make  no  difference  whether  the  bonds  were  sold  at  a  reduced 
rate  and  the  iron  rails  bought  for  cash,  or  the  bonds  exchanged 
directly  for  the  iron  rails;  and  the  transaction  might  easily  be 
made  to  assume  either  form.  We  know  of  no  rule  applicable 
to  such  cases  as  the  present  that  will  prevent  our  taking  the 
statutes  together  and  giving  them  a  just  and  reasonable  con- 
struction. And  when  we  clearly  see  what  was  the  intention  of 
the  legislature,  we  are  not  bound  to  give  to  the  language  an 
interpretation  that  would  be  strained  and  unreasonable:  Perrins 
v.  Chesapeake  and  D.  Canal  Co.,  9  How.  172-192. 

Having  disposed  of  the  objections  to  the  validity  of  the 
mortgages,  and  found  that  they  are  valid  securities  upon  the 
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property  and  rights  which  the  law  authorized  the  company  to 
pledge,  we  have  to  inquire  into  their  e£fect  and  operation,  both 
as  regards  the  priority  between  them  and  the  claims  of  other 
parties.    It  is  evident  from  an  inspection  of  the  mortgages, 
which  are  in  the  ordinary  form  of  railroad  mortgages,  and  con- 
tain the  usual  conditions  and  stipulations  found  in  such  mort- 
gages, that  it  was  the  intent  of  the  parties  to  create  a  security, 
on  the  entire  property  of  the  company  and  the  profits  to  be  de- 
rived from  its  use  and  operation  as  a  railroad,  for  a  permanent 
investment  of  capital,  so  that  the  parties  investing  might  rely 
for  a  number  of  years  upon  receiving  a  semi-annual  interest, 
and  at  the  end  of  the  time  the  return  of  the  principal.    The 
arrangement   would  necessarily  authorize  and    require  the 
directors  of  the  company  to  operate  the  road,  and  out  of 
the  earnings  pay  the  interest  as  it  accrued,  preserving  the 
property  as  a  security  for  the  interest  and  the  principal.    But 
this  arrangement  was  clearly  intended  as  a  security  merely 
for  the  payment  of  the  bonds  executed  for  money  borrowed, 
and  an  arrangement  for  any  other  purpose  would  not  have 
been  authorized  by  the  power  under  which  the  company  acted. 
It  cannot  be  supposed  that  it  was  even  understood  by  the 
parties  to  the  arrangement,  that  it  gave  a  right  as  against  the 
claims  of  third  persons,  to  insist  that  the  directors  of  the  com- 
pany should  use  the  entire  property  and  income,  for  the  whole 
period  the  loan  had  to  ran,  so  that  they  might  be  able  to  com- 
ply with  the  terms  of  the  arrangement.    Their  acts  show  the 
contrary,  for  we  find  that  there  was  a  second  mortgage  exe- 
cuted to  the  trustee  in  the  first,  and  afterward  a  third  mortgage 
given  ui>on  the  same  property.    If  other  liens  might  be  cre- 
ated upon  the  property  conveyed  under  the  special  power, 
which  we  have  no  doubt  could  be  done,  as  the  power  would  not 
be  exhausted  until  bonds  had  been  executed  to  the  amount 
authorized,  we  see  no  reason  why  other  liens  might  not  be 
created  upon  that  part  of  the  property  subject  to  the  disposi- 
tion of  the  company  under  its  general  powers.    The  effect  of 
the  provisions  authorizing  the  pledge  or  mortgage  for  borrowed 
money  operates,  as  we  have  held,  i/Q  extend  the  powers  of  the 
company  as  to  the  nature  and  character  of  the  property  it 
might  convey.    This  extension  of  power  could  in  no  way  oper- 
ate as  a  restriction  of  other  powers  as  to  the  disposition  of 
property.     The  provisions  in  the  law  were  permissive;  the 
company  was  not  bound  to  borrow  money  in  that  way  or  with 
that  security;  it  was  left  entirely  free  to  exercise  its  general 
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powers.  We  find,  then,  in  the  provisions  no  exemption  of  the 
property  of  the  company  from  the  operation  of  liens  or  olaims 
created  by  its  own  acts,  or  resulting  from  judicial  proceed- 
ings. Those  who  take  a  mortgage  upon  property  to  secure  a 
loan  for  a  long  period  of  time,  however  desirable  it  may  be 
to  have  the  arrangement  carried  out,  may  be  disappointed, 
owing  to  an  imperfection  incident  to  such  an  arrangement — ^an 
imperfection  resulting  firom  the  policy  of  the  law  that  parties 
cannot  be  permitted  to  retain  indefinitely  the  use  and  enjoy- 
ment of  property,  by  simply  giving  a  security  upon  it  for  the 
payment  of  a  debt.  The  property  must  be  subject  in  some 
form  to  just  claims  against  the  party  subsequently  arising,  and 
this  will  frequently  and  necessarily  lead  to  an  interruption 
and  disappointment  in  a  prior  arrangement,  as  to  the  time 
within  which  it  is  to  be  performed. 

It  follows,  firom  these  views,  that  while,  as  between  the  com- 
pany and  the  first  mortgagee  the  property  may  well  be  re- 
garded as  an  entirety  (and  this  is,  perhaps,  shown  from  the 
whole  scope  of  the  instrument,  and  may  afiect,  in  several  par* 
ticulars,  their  respective  rights,  into  a  consideration  of  which 
we  are  not  led  by  any  circumstances  in  this  case),  such  a  re- 
sult, from  the  acts  of  the  parties  to  the  mortgage,  cannot  afiect 
the  rights  of  other  parties,  upon  which  we  are  required  to  ad- 
judicate. The  company  did  not  denude  itself  of  the  power  to 
execute  other  mortgages  upon  the  same  property,  or  upon  any 
part  of  it,  which  they  had  the  legal  right  to  dispose  of,  and 
certainly  could  not,  by  its  own  act,  exempt  fix)m  the  claims  of 
its  creditors  any  part  of  its  property.  The  mortgagee,  then, 
standing  in  the  same  position  as  an  ordinary  mortgagee,  who 
has  given  an  extended  credit,  or  put  money  at  interest  for  a 
number  of  years,  cannot  object  to  the  creation  of  other  legal 
liens  upon  the  property  embraced  in  the  mortgage.  When 
those  liens  are  sought  to  be  enforced  by  a  removal  of  the  prop- 
erty, he  might  justly  complain  if  his  security  was  thereby 
endangered.  Upon  what  grounds,  in  what  manner,  and  to 
what  extent  relief  would  be  given  in  such  a  case,  we  are  not 
now  called  upon  to  decide,  further  than  to  say  it  could  not  be 
upon  the  ground  of  any  exemption  fix)m  liability  for  other 
debts,  which  the  parties  to  the  mortgage  might  attempt  to 
create. 

This  brings  us  to  the  consideration  of  the  .claim  of  a  cred- 
itor in  this  case.  It  appears  that  ti»e  defendant  >Hilliard>  on 
the  tenth  of  March,  1857,  recoveied  a  judgment  for  the  sum 
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of  eight  thousand  and  nine  dollars  and  seyenty-fanr  cents, 
with  costs  of  snit,  '^  for  moneys  advanced  by  said  Hilliard  in 
payment  of  interest  for  said  company,  and  taxes  assessed 
against  said  company,  and  for  certain  rights  of  way  paid  by 
said  Hilliard;"  and  that  Hilliard  caused  an  execution,  issued 
on  his  judgment,  to  be  levied  on  a  part  of  the  railroad  of  the 
company,  together  with  the  rails,  superstructure,  bridges,  via- 
ducts, and  appurtenances;  also,  upon  two  steam  locomotives 
and  tenders  attached,  upon  two  first-class  passenger-cars  and 
two  second-class  passenger-cars,  one  baggage-car,  and  a  num- 
ber of  box  or  freight  cars;  also,  two  iron  safes,  one  in  the 
depotrhouse,  and  the  other  in  the  ticket-oflBce  at  Columbus; 
"  which  said  judgment  is  still  unpaid,  and  said  levy  still  stand- 
ing." It  also  appears  that  the  judgment  in  favor  of  Hilliard 
was  recovered,  and  the  levy  of  the  execution  thereon  made, 
after  the  appointment  of  the  receivers  in  this  case  by  the  court 
of  common  pleas,  and  whilst  the  property  so  levied  upon  was 
in  the  hands  of  said  receivers,  under  the  order  of  that  court. 

From  what  has  been  before  said,  it  obviously  results  that,  as 
to  the  real  estate  levied  upon,  the  same  being  part  of  the  rail- 
road, the  lien  of  the  legal  mortgages  would  prevail  over  the 
claim  of  the  creditor.  His  right  to  levy  on  a  part  of  the  rail- 
road, or  on  the  real  estate  held  for  the  use  of  the  franchise  of 
the  corporation,  has  not  been  pressed  in  argument.  We  have 
already  intimated  that  as  to  an  interest  in  real  estate,  held  for 
the  sole  and  exclusive  purpose  of  the  exercise  of  a  franchise,  it 
could  not  be  alienated  by  the  corporation,  and,  of  course,  would 
not  be  liable  to  execution.  Such,  we  are  inclined  to  think,  is 
the  character  of  the  interest  in  this  case;  but  we  do  not  feel 
called  upon  to  make  a  definite  decision.  It  would,  in  view  of 
any  rights  of  the  defendant  Hilliard,  be  a  mere  abstract  ques- 
tion, when  the  validity  of  the  mortgages  has  been  affirmed. 
The  contest,  on  the  part  of  that  defendant,  has  been  to  obtain 
satisfaction  out  of  the  personal  property,  and  particularly  that 
part  of  it  acquired  after  the  date  of  the  last  mortgage. 

A  very  serious  objection  exists  to  the  claim  of  the  defendant 
Hilliard,  upon  the  ground  of  his  levy  having  been  made  while 
the  property  was  in  the  custody  of  a  receiver  of  the  court.  We 
incline  to  think  that  the  court  of  common  pleas  might  very 
properly  have  ordered  the  sheriff  to  withdraw  his  levy  and 
answer  to  the  court  for  a  contempt  in  making  it.  Such  ap- 
pears to  have  been  the  course  pursued  by  the  lord  chancellor, 
in  the  case  of  RvMell  v.  East  Anglian  Railioay  Co.^  6  Rail.  & 
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Ceinal  Cas.  501-522.  But  no  Bach  step  was  taken,  and  the 
finding  of  the  court,  although  it  shows  the  fact  of  the  levy 
having  been  made  while  the  property  was  in  the  hands  of  the 
receiver,  aleo  shows  that  the  judgment  is  unpaid  and  the  levy 
still  8tan<ling.  We  may  therefore,  in  the  absence  of  any  ob- 
jection, infer  that  the  court  permitted  the  levy,  so  as  to  enable 
the  judgment  creditor  to  secure  any  rights  to  the  property 
which  a  levy  would  give,  in  the  event  the  claims  in  the  action, 
in  whicli  tlie  receiver  was  appointed,  should  not  be  proeecuted 
or  sliould  not  be  maintained. 

We  have  already  held  that  the  judgment  creditor  would 
have  a  right  to  levy  u{x>n  such  personal  property  as  is  de- 
scribed in  the  return  upon  the  execution  in  this  case;  and 
that  the  mortgages,  though  covering  the  property,  would  not 
prevent  creditors,  by  a  levy  upon  it,  from  obtaining  a  lien  as 
to  any  interest  of  the  mortgagor  subject  to  the  levy,  such  as 
possession  coupled  with  a  beneficial  use:  Curd  v.  Wunderj  5 
Ohio  St  92.  And  we  have  also  held  that  the  mortgages,  which 
were  duly  executed  and  recorded,  created  a  lien  upon  the  after- 
acquired  property,  of  which  the  property  levied  on  constituted 
a  part.  But  a  defect  is  claimed  to  exist  in  one  of  the  mort- 
gages. It  was  executed  in  New  York,  and  acknowledged  be- 
fore a  commissioner  appcnnted  under  the  laws  of  Ohio,  but  hav- 
ing no  authority  under  the  laws  of  New  York.  This  mortgage 
has  but  one  witness.  As  the  question  whether  such  a  mort- 
gage would  be  valid  as  a  legal  mortgage  may  arise  in  cases 
where  the  merits  of  the  controversy  will  more  depend  upon  its 
solution,  we  feel  a  liberty  to  pass  it  by;  for,  assuming  that  the 
second  mortgage  is  to  be  regarded  as  a  mere  executory  con- 
tract, we  think  that,  under  the  circumstances  of  this  case,  it 
must  be  preferred  to  the  claims  of  the  creditor.  The  action 
was  brought  to  enforce  the  claims  of  those  interested  in  both 
mortgages.  As  against  the  company,  there  was  a  right  to  re- 
lief, whether  the  mortgage  be  regarded  as  a  legal  or  equitable 
claim.  The  mortgage  at  least  showed  a  contract,  which  a  court 
of  equity  would  have  directed  to  be  perfected.  There  was,  then, 
a  lis  pendens,  which  n  subsequent  claim  could  not  defeat.  It 
appears,  moreover,  that  a  receiver  was  appointed,  who  took  ac- 
tual possession  of  the  property;  and  this  must,  we  think,  if  it 
were  necessary,  be  regarded  as  tantamount  to  a  possession  by 
the  mortgagee.  In  any  view,  therefore,  the  claim  of  the  de- 
fendant Hilliard,  as  a  judgment  creditor,  must  be  poetpcmed 
to  the  mortgages. 
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It  appears  that  the  consideration  of  the  debt  for  which  the 
defendant,  Hilliard,  recovered  a  judgment,  was  for  moneys 
advanced  in  payment  of  interest  and  taxes,  and  for  right  oi 
way.  This,  it  has  been  suggested,  gives  him  an  equitable 
claim  as  against  the  mortgagees.  We  have  already  adverted 
to  the  peculiar  position  in  which  the  nature  and  character  of 
the  mortgages  place  the  directors  of  the  company  and  the 
mortgagees.  The  directors  acquire  property  for  the  use  of  the 
road;  this  may  be  done  from  the  earnings  of  the  road,  with 
money  borrowed,  or  upon  a  credit.  But  the  property  acquired 
becomes  the  property  of  the  company,  and  thereupon  subject 
to  the  mortgages,  under  the  construction  we  have  felt  bound  to 
give  to  the  statute.  Those  who  advance  money,  or  sell  on 
credit,  to  the  directors  of  the  company,  are  bound  to  take 
notice  of  the  claim  which  will  arise  under  the  mortgages, 
which  are  required  by  law  to  be  recorded  in  each  of  the  coun- 
ties through  which  the  road  passes;  if  they  part  with  their 
money  or  property  without  taking  security,  we  know  of  no 
principle  upon  which  one  can  be  created  for  their  benefit.  We 
are  not  inclined  to  exempt  the  company  or  the  mor^agees^ 
&om  the  application  of  any  rule  of  law  which  would  properly 
apply  to  the  dealings  between  them,  or  to  the  property  which 
is  the  subject  of  those  dealings,  and  which  would  secure  or 
protect  the  just  claims  of  third  persons.  But  we  are  bound  to 
respect  the  claims  of  the  mortgagees,  and  do  not  feel  author- 
ived  to  modify  the  settled  rules  of  law  which  govern  the  deal- 
ings of  third  persons  with  the  directors  of  the  company,  so  as 
to  impair  that  security  which  the  mortgagees,  under  th^  terms 
of  a  contract  authorized  by  law,  have  obtained.  It  is  {l6esible 
particular  cases  may  arise  which,  owing  to  the  peculiar  rela- 
tion between  the  directors  of  the  company  and  the  mortgagees 
as  to  the  use  and  disposition  of  the  prop^iy  and  income,  may 
present  equitable  considerations  calling  for  reliefl  But  we  need 
not  discuss  or  conjecture  the  character  of  such  cases.  It  is 
sufficient  to  say  that  none  of  the  claims  in  this  case  present 
such  considerations. 

It  is  proper  to  notice  here  a  question  as  between  the  second 
and  third  mortgages,  growing  out  of  the  same  defect  in  the  ex- 
ecution of  the  second  mortgage,  which  has  been  before  men- 
tioned. Upon  the  principles  which  have  been  stated,  applica- 
ble to  mortgages  of  real  estate,  even  notice  of  a  prior  equitable 
mortgage  would  not  make  it  valid  as  to  a  subsequent  mort- 
gage.   Does  this  principle  apply  to  the  third  mortgage  in  this 
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case?  We  think  it  does  not  It  was  not  intended  by  the 
statute,  upon  the  construction  of  which  the  principle  depends, 
to  give  to  any  mortgage,  upon  the  ground  of  its  prior  record,  an 
effect  forbidden  by  the  very  terms  of  the  mortgage  itself.  The 
third  mortgage  is  expressly  made  subject  to  the  first  and 
Secopd  mortgages,  and,  according  to  the  clear  intent  of  the 
parties  expressed  upon  its  face,  can  only  operate  as  a  security 
upon  that  part,  or  so  much  of  the  property  as  is  not  required 
for  the  payment  of  the  bonds  mentioned  and  specified  in  the 
first  and  second  mortgages. 

We  are  now  able  to  state  our  conclusion  as  to  the  position  in 
respect  to  priority  of  the  different  claims  which  have  been  con- 
sidered. The  first  mortgagee  has  the  first  lien  upon  all  the 
property;  then  the  second,  and  then  the  third;  and  then  the 
judgment  creditor,  as  to  the  personal  property  upon  which  he 
has  been  permitted  to  secure  a  lien  by  his  levy.  And  it  now 
remains  to  inquire  in  what  mode  the  property  is  to  be  disposed 
of  to  satisfy  these  claims.  It  is  the  necessary  result  of  the 
principles  which  have  been  announced  as  applicable  in  this 
case  that  the  parties  are  entitled  to  a  sale  of  the  property. 
That  property,  according  to  the  conclusion  we  reached,  after 
an  extended  examination  of  the  question,  is  both  real  and  per- 
sonal. It  may  be  that  under  the  contract  between  the  com- 
pany and  the  mortgagees,  and  for  some  of  the  purposes  shown 
by  that  contract,  the  property  should  be  regarded  as  an  en- 
tirety; but  even  as  between  the  parties  to  that  contract,  when 
it  has  been  broken,  and  a  remedy  is  sought,  the  reasons  fbi 
preserving  the  entirety  of  the  property  cease.  The  remedy 
must  be  taken  in  conformity  with  the  rules  of  law,  and  the 
practice  of  the  court,  applicable  to  the  description  of  proi)erty 
which  is  the  subject  of  the  contract.  The  sale,  therefore,  of 
the  real  estate  must  be  made  according  to  the  rules  governing 
sales  of  real  estate. 

We  regard  the  plaintiff  as  proceeding  for  a  sale  of  wtfU.  estate, 
under  a  mortgage,  and  that  real  estate  one  entire  tiact,  though 
situated  in  two  or  more  counties.  Considered  ub  an  entire 
tract,  indivisible  for  the  purpose  of  sale,  it  fairly  comes  within 
the  provision  as  to  the  jurisdiction  of  the  court.  Code,  sec.  46. 
It  should  therefore  be  sold  as  an  entire  tract;  an^  the  proceed- 
ings incidental  to  the  sale  will,  of  course,  be  in  the  county  in 
which  the  court  sits.  With  the  real  estate,  and  connected 
therewith,  the  franchise  of  the  corporation  to  maintain  the  rail- 
road, and  demand  compensation  for  the  transportation  of  pas- 
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Bengera  and  property  must  be  sold.  This  franchise  will  be 
taken  by  a  purchaser  with  the  rights  and  subject  to  the  restric- 
tions prescribed  by  law.  If  other  facilities  and  means  for  its 
beneficial  enjoyment  than  those  now  provided  by  law  are 
required,  we  cannot  doubt  but  that,  upon  a  proper  appeal  to 
the  legislature,  they  will  be  supplied.  It  is  the  settled  policy  of 
this  state — it  has  been  the  uniform  practice,  and  we  think  upon 
a  fair  construction  it  is  the  requisition  of  the  statute — that  there 
shall  be  an  appraisement  in  a  proceeding  for  a  sale  of  real 
estate  under  a  mortgage.  We  do  not  feel,  therefore,  that  we 
would  be  authorized  to  exercise  a  discretion,  or  to  sanction  the 
exercise  of  a  discretion,  to  order  otherwise.  Indeed,  if  it  were 
a  matter  of  discretion,  in  our  opinion,  an  appraisal  would  be 
just  and  proper,  and  we  can  see  no  practical  difficulties  in 
making  that  appraisal. 

It  is  said  there  may  be  difficulty  in  correctly  ascertaining 
the  value  of  such  property.  Such  a  difficulty  not  unfrequently 
arises  as  to  other  real  estate.  Improvements  are  constantly 
being  made  and  connected  with  real  estate,  the  value  of  which 
comparatively  few  persons  can  appreciate.  It  may  be  that 
any  three  freeholders,  selected  without  reference  to  the  duty  to 
be  performed,  might  not  be  able  to  make  a  correct  estimate 
of  the  value  of  a  railroad,  and  the  franchise  of  making  profit 
from  its  use.  But  we  are  not  to  suppose  that  the  officer  au- 
thorized to  sell  the  property  will  take  no  care  in  the  selection 
of  appraisers,  and  we  cannot  doubt  but  that  three  competent 
men  may  be  found.  The  very  difficulty  of  ascertaining  the 
value  makes  it  the  more  important  that  every  precaution 
which  the  rules  of  law  will  permit  should  be  used  to  prevent 
a  ruinous  sacrifice  of  the  property.  If  a  careful  examination 
of  the  property  be  made  by  competent  persons,  their  estimate 
of  its  value  will  give  confidence  to  purchasers,  and  probably  be 
the  means  of  a  sale  at  a  higher  price. 

We  have  said  that  as  to  an  appraisement  there  is  no  discre- 
tion; but  as  to  matters  connected  with  it,  we  think  there  is  a 
discretion  to  supervise  the  proceedings  of  the  officer;  and  a 
more  stringent  or  more  liberal  rule,  as  the  case  may  require, 
than  the  one  ordinarily  adopted  may  well  be  applied,  on 
account  of  the  peculiar  character  of  the  property. 

In  like  manner,  as  to  the  personal  property,  we  think  the 
court  may,  in  its  discretion,  take  such  steps  as  will  probably 
lead  to  an  advantageous  sale,  and  prevent  a  sacrifice.  There 
will  also  be  a  discretion  to  guard  against  the  failure  of  a  sale, 
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and  the  oonsequent  expense  and  delay,  by  requiring  a  deposit 
of  money,  or  other  satisfactory  security,  that  the  terms  of  the 
sale  will  be  complied  with. 

There  is  a  question  connected  with  the  distribution  of  the 
proceeds  of  any  sale  which  may  be  made,  to  which  our  atten- 
tion has  been  directed.  The  court  was  asked  to  allow  to  the 
mortgage  trustees,  and  their  counsel,  a  compensation  for  ser- 
vices, and  to  charge  it  on  the  fund  to  be  realized  from  the  sale. 
The  court  directed  an  allowance,  but  ordered  it  to  be  deducted 
out  of  the  amount  coming  to  the  respective  parties  upon  dis- 
tribution. We  think  the  court  erred  in  making  any  order 
whatever  upon  the  subject. 

We  do  not  understand  that  the  mortgagees  in  this  case  came 
before  the  court  in  the  character  of  trustees  of  any  property  or 
fund  which  would  authorize  the  court  to  charge  upon  that 
property  or  fund  their  expenses.  They  are  not,  and  never  have 
been,  in  possession  of  the  property.  They  hold  a  legal  title  as 
security  for  certain  creditors  of  the  company,  and  in  substance 
it  is  the  same  thing  for  the  purposes  of  this  action  as  if  the 
title  had  been  conveyed  directly  to  the  creditors.  There  was  a 
convenience  in  selecting  some  person  to  take  the  title  for  the 
benefit  of  those  to  whom  the  bonds  might  be  negotiated.  The 
mortgagees  in  this  case  who  assumed  that  office  n4ght  very 
properly  have  stipulated  with  the  company  for  a  compensation, 
and,  perhaps,  did  so.  But  we  cannot  now  recognize  them  in 
any  other  character  than  as  ordipary  mortgagees,  and  feel  no 
more  at  liberty  to  pay  them  for  their  trouble,  or  to  pay  their 
counsel  fees  out  of  the  proceeds  of  a  sale  of  the  property,  than 
we  would  in  any  ordinary  case. 

We  are  aware  that,  in  the  instruments  executed  by  the  com- 
pany, which  are  all  in  the  same  form,  there  are  provisions 
which  purport  to  create  a  trust,  or  a  power  to  sell.  We  should 
infer,  from  several  of  the  provisions  in  the  instruments,  that 
they  were  drawn  with  but  a  limited  knowledge  of,  and  appar- 
ently without  reference  to,  the  laws  of  this  state.  We  cer- 
tainly do  not  imderstand  that  we  are  called  upon  to  aid  in  the 
execution  of  that  trust,  or  that  a  sale  under  the  authority 
which  the  instruments  purport  to  give  is  desired.  The  instru- 
ments also  contain  the  proper  elements  of  a  mortgage.  There 
is  a  conveyance  of  the  title,  to  secure  the  payment  of  money 
and  interest  thereon,  with  a  defeasance.  It  is  that  part  of 
the  instruments  which  we  think  the  court  is  required  to  en- 
force, and  in  view  of  which  only  we  have  sustained  the  claims  of 
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Iha  mortgagees  in  this  action.  They  must  take  their  relief 
upon  the  same  terms  as  others  are  required  to  do  who  hold  a 
like  security.  However  desirable  and  just  it  may  appear,  in 
particular  cases,  to  charge  upon  the  defendant  or  his  property 
the  fees  of  the  counsel  who  represent  the  plaintiff,  such  is  not 
the  policy  of  this  state.  Even  the  small  docket  fee  once  al- 
lowed was  abolished  by  the  legislature.  We  know  of  no  rule 
or  principle  which  will  entitle  us  to  deviate  from  that  policy 
in  this  case. 

The  position  in  which  we  have  held  that  the  mortgagees 
stand  disposes  of  another  question  which  has  been  presented. 
They  are  entitled  to  receive  the  money  coming  to  those  for 
whose  benefit  they  hold  the  securities,  and  with  them,  and  not 
with  the  bond-holders,  any  contest  as  to  the  amount  due  upon 
those  securities  must  be  made,  and  must  be  made  upon  an  issuo 
in  the  action.  The  bond-holders  are  not  necessary  or  even  proper 
parties  to  the  action,  and  the  order  requiring  them  to  appear  and 
prove  their  claims  before  the  receiver  is  erroneous.  It  is  true 
that  the  bond-holders  might  have  a  right  to  intervene  if  the 
mortgagee  acting  for  them  was  not  responsible,  or  was  likely 
to  prove  unfaithful  to  his  trust;  but  that  is  a  matter  entirely  be- 
tween them  and  the  mortgagee.  The  only  concern  of  the 
company  after  the  amount  due  upon  the  security  has  been  as- 
certained is  that,  at  the  time  or  before  any  payment  is  made^ 
the  bonds,  being  negotiable  and  not  due,  should  be  produced 
and  canceled  if  paid  in  full,  or  credited  on  their  face  with  tho 
amount  paid.  It  would  be  the  duty  of  the  court  to  secure  thia 
protection  against  further  liability  to  the  company.  This  pro- 
tection does  not  require  that  all  the  bonds  should  be  produced, 
or  that  an  account  should  be  taken  of  the  claims  of  those  who 
bold  them.  Ea^  bond,  by  the  terms  of  the  security,  stands 
as  an  independent  claim,  entitled  to  its  proper  proportion  of 
any  fund  which  may  be  realized.  Payment,  therefore,  may 
and  ought  to  be  made  to  the  extent  the  bonds  are  produced, 
and  canceled  or  credited.  If  there  be  a  question  as  to  the  title 
to  any  of  the  bonds,  or  a  question  as  to  the  proportion  of  tho 
fund  coming  to  any  bond  lost  or  destroyed,  or  any  question  be- 
tween the  mortgagee  and  any  bond-holder,  the  contest  between 
those  interested  may  be  settled  in  a  supplementary  proceed- 
ing, or  in  another  action,  and  such  difficulties  need  not  be 
anticipated. 

We  believe  that  we  have  disposed  of  all  the  questions  which 
have  been  presented  for  our  consideration  except  one,  which  is 
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collateral,  arising  upon  a  cross-petition  filed  by  Lincoln  Good- 
ale.  The  siibstance  of  the  claim  of  Goodale  is,  that  by  an 
arrangement  between  him  and  the  company  the  latter  was 
allowed  to  enter  upon  his  lands  and  construct  its  road  thereon, 
with  such  works  as  might  be  necessary  for  its  completion; 
that  within  one  year  appraisers  should  be  selected,  and  make 
an  award  of  the  amount  to  be  paid  to  Goodale  for  such  use  of 
his  land;  that  the  amount  of  such  award  should  be  paid  to 
Goodale  within  sixty  days  after  it  was  made;  that  upon  fail- 
ure, the  license  to  enter  upon  and  the  right  to  use  the  lands 
should  cease,  and  any  right  or  interest  of  the  company  under 
the  agreement,  and  its  fixtures  and  works,  should  be  and  re- 
main the  property  of  Goodale,  "as  if  said  agreement  had  not 
been  made,  and  said  company  had,  without  authority  and  in 
its  own  wrong,  entered  upon  said  land  and  made  said  road 
through  the  same."  The  award  having  been  made,  but  the 
payment  of  the  amount  awarded  not  made  within  the  time, 
the  court  was  asked  to  enforce,  by  injunction  against  the  com- 
pany and  the  receiver,  the  right  of  Groodale  under  the  agree- 
ment, and  to  restrain  the  company  from  any  use  of  the  track 
constructed  upon  the  lands. 

When  a  party  voluntarily  allows,  for  a  stipulated  consider- 
ation, such  use  of  his  property,  he  cannot,  by  agreement,  secure 
a  right  to  such  an  extraordinary  remedy  as  an  injunction. 
The  insertion  in  the  agreement  of  a  stipulation  that  in  the 
event  of  its  non-fulfillment  the  party  thus  using  the  property 
is  to  be  regarded  as  using  it  wrongfully  and  without  authority, 
cannot  make  the  fietct  so  in  view  of  such  a  remedy.  It  is  rather 
in  the  nature  of  a  forfeiture  which  a  party  certainly  cannot 
come  into  a  court  of  equity  to  enforce  by  an  injunction.  We 
think,  therefore,  that  the  court  very  correctly  refused  the  in- 
junction asked  by  Goodale,  and  properly  left  him  to  pursue 
such  legal  remedies  as  he  might  be  advised  to  pursue.  The 
only  application  he  could,  probably,  with  any  propriety  make 
in  this  case,  would  be  for  permission  to  proceed  in  an  action 
against  the  receiver  to  recover  the  possession  of  the  property. 

For  the  other  errors,  which  have  been  pointed  out,  the  judg- 
ment of  the  court  of  common  pleas  must  be  revenBed. 

Brinkeruoff,  C.  J.,  and  Scott,  Sutliff,  and  Peck,  JJ., 

concurred.  

Railroad  Cqbpokaxioii's  Fowkr  to  Tramsvbb  to  Fiujmribis  An 

Pkopbrty. — The  power  of  ctafosaiaaDB  in  general  to  alienate  or  mortgagi 
their  property,  especially  their  realty,  ia  considered  at  some  length  in  the 
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note  to  LeggeU  ▼.  N.  J.  Mawafaetuirvng  eU,  Cbi»  23  Am.  Deo.  74QL  It  is  now 
our  pnipoee  to  inquire  what  franchiaes  and  property  of  railroad  corporationo, 
in  particnlar,  are  not  transferable,  voluntary  or  involuatary.  Tlio  priticix)a] 
ease  is  one  of  the  very  few  which  consider  this  question  at  all  salisfactorily. 
Indeed,  abont  the  only  proposition  that  the  cases  agree  upon  m  that  a  nLU-oad 
corporation  cannot,  independent  of  legislative  authority,  alienate  or  mortgage 
its  franchise  to  be  a  corporation:  Commonroealth  v.  SmiUty  10  Alien,  448;  East 
Boston  Frdght  M.  R.  v.  Hvbbard,  Id.  459,  ildO;  Rkhardaon  v.  Sibley,  11  Id. 
65;  Hail  v.  SuUkan  R.  R.,  21  Law  Rep.  138;  &  C,  1  Bmn.  Col.  Cas.  613; 
Pierce  v.  Smeiy,  32  N.  H.  484;  S.  C,  2  Redfield  Ey.  Css.  631;  Riduird»  v. 
Merrimadketc.  Co.^  44  K.  H.  127, 136;  Bardstown  eie,  R.  R.  v.  Mekalft,  4  Mat. 
(Ky.)  199;  AtHiwr  v.  Cmnmerdal  etc.  Bank,  9  Smed.  t,  M.  394;  S.  C,  48  Am. 
Dec.  719;  Kennebec  etc  R.  R.  v.  Portland  etc  R,  R.,  59  Me.  9,  23;  Shepleg  v. 
AtlanUe  etc  R.  R.,  55  Id.  395,  407;  SteuKurt'e  Appeal,  56  Pa.  St.  413,  422; 
Pitteburgh  etc  R,  R.  v.  Allef^ien^  Co.,  63  Id.  126,  135;  Clarke  v.  Omalfa  etc 
R.  R,  4  Keb.  458,  465;  &  C,  19  Am.  By.  Rep.  423,  430;  State  v.  ConffoHda- 
Hon  Coal  Co.,  46  Md.  1,  9,  10;  Haye  v.  (kUmoa  etc  R.  R.^  61  HI.  422;  Wood 
V.  Bedford  etc  R.  R,,  8  Fhila.  94;  Peofce  v.  Madieonetc  R,  R.,  2i  How.  441; 
and  therefon,  where  a  nulioad  is  not  aathorised  to  mortgage  or  sell  its 
franchise  to  be  a  corporation,  a  judicial  sale  upon  mortgages  executed  by  it 
would  not  invest  the  purchasers  with  auy  eorporato  capacity  whatovari 
Addnmm  v.  Marietta  etc  R.  R.,  15  Ohio  St  21,  36;  nor  would  the  punhaaen 
at  an  assignee's  sale  of  the  property  and  franchises  of  a  bankrupt  railroad 
corporation  acquire  the  eorporato  entity  or  become  stockholileEB,  it  would 
seem:  Metz  v.  Buffalo  etc  R.  R.,  58  N.  Y.  61;  S.  C,  17  Am.  Rep.  201; 
compare  Commoniseeifi^  ▼.  Central  Paaeenger  R'y,  52  Pa.  St  506.  But  if  a 
mortgage  deed  be  construed  as  intending  to  convey  the  franchise  to  be  a 
corporation,  while  in  that  respect  it  would  be  inoperative^  it  would  not  for 
that  reason  be  entirely  void,  but  might  operato  to  convey  the  property  of 
Uie  company:  Butler  v.  Rahm,  46  Md.  541;  S.  C,  18  Am.  Ry.  Rep.  8G;  and 
see  Ptdlan  v.  Cindnnati  etc  Co.,  4  Biss.  35. 

With  reference  to  the  sale  or  mortgage  of  other  franchises,  however,  tiio 
cases  above  cited  are  at  variance.  In  HcUl  v.  SulUean  R.  R.,  eupra,  Curtis,  J., 
says:  "The  franchise  to  be  a  corporation  is  not  a  subject  of  sale  and  transfer, 
unless  the  law,  by  some  positive  provision,  has  made  it  so,  and  pointed  out 
the  modes  in  which  such  sale  and  transfer  may  be  effected.  But  the  franchises 
to  build,  own,  and  manage  a  railroad,  and  to  take  tolls  thereon,  are  not  uooes- 
sarily  corporate  rights;  they  are  capable  of  existing  in  and  being  enjoyed  by 
natural  persons;  and  there  is  nothing  in  their  nature  inconsistent  with  their 
being  assignable; "  and  in  Baardetown  etc  R,  R.  v.  Metca{fe,  supra,  while  it  is 
held  that  a  railroad  cannot  mortgage  its  corporate  existence  or  any  preroga- 
tive franchise  conferred  upon  it,  it  is  said  that  "  the  right  to  build  and  use  a 
railroad  is  not  a  prerogative  franchise."  On  the  other  hand,  it  is  asserted,  in 
Pierce  v.  Bhnery,  supra,  that  *'  they  may  sell  or  mortgage  their  personal  prop* 
erty,  but  they  cannot  sell  or  mortgage  with  it  the  right  to  manage  and  con- 
trol the  road,  nor  any  corporate  right  or  franchise; "  and  in  Ridtardson  v. 
Sibley,  supra,  the  court  uses  the  following  language,  which,  in  our  opinion, 
expresses  the  correct  view:  "A  corporation  created  for  the  very  purx>oBe  of 
constructing,  owning,  and  managing  a  railroad  for  the  accommodation  and 
benefit  of  the  public  cannot,  without  distinct  legislative  authority,  make  any 
alienation,  absolute  or  conditional,  either  of  the  general  franchise  to  be  a  cor- 
poration or  of  the  subordinate  franchise  to  manage  and  carry  on  its  corporate 
busineas,  without  which  ite  franchise  to  be  a  corporation  can  have  little  mors 
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than  a  nominal  ezistenoe; "  and  in  Pierce  on  Railroads,  496,  the  doetrine  li 
ihoB  accorately  tanuned  np:  "The  company  cannot,  aooording  to  the  eomnl 
of  the  deciaiona,  without  special  anthority  of  statute,  alienate  its  franchise,  or 
property  acquired  under  the  right  of  eminent  domain,  or  essential  to  the 
formance  of  its  dut]^  to  the  public,  whether  by  sale,  mortgage,  or  lease.** 

The  power  to  lease,  as  intimated  in  the  last  quotation,  ia  placed  on  thei 
footing  with  the  power  to  sell  and  mortgage:  Blaek  v.  Delaware  etc  Co.,  2S 
K  J.  Eq  130,  399;  24  Id.  4o5;  nomas  v.  West  Jersey  R,  R,,  101  U.  &  71| 
Mtddksex  R.  R,  ▼.  Boston  etc  R.  R,,  115  Mass.  347. 

The  power  to  adl,  mortgagCi  or  lease  the  franchises  or  property,  even  tba 
franchise  to  be  a  corporation,  may  of  course  be  expressly  authorised  by  tha 
legislature:  1  Rorer  on  Railroads,  257;  2  Id.  882;  SkUe  v.  SltermoM^  22  Ohio 
St  411,  428;  State  v.  Rkkmond  etc  R.  R.,  72  N.  C.  634;  AfafuuduL  etc  R,  /^.  ▼. 
Des  Moines  Valley  R.  R,,  28  Iowa»  437;  East  Boston  FreigfU  /?.  R.  t.  Biuieru 
R,  /?.,  13  Allen,  422;  but  a  sale  in  a  different  manner  from  that  anthoriaed 
will  be  restrained,  it  is  held:  Upson  Co.  R,  R.  v.  Sharman^  37  Ga.  644.  An- 
thority to  a  railroad  company  to  mortgage  its  "  road,  income,  and  other  prop- 
erty," does  not  authorise  a  mortgage  of  its  franchises:  PuUan  y.  Ondmrnti  etc, 
Co,f  4  Bias.  35;  and  where  a  charter  grants  the  right  "  to  acquire,  alien,  trmna- 
fer,  and  dispose  of  property  of  every  kind,**  the  railroad  may  mortgage  its 
property,  as  distinguished  from  the  franchise:  McAWster  v.  Piant^  54  Misa 
106;  S.  0.,  17  Am.  Ry.  Rep.  389.  As  the  legialature  may  authorise  such  act% 
so  it  may  ratify  and  confirm  them  when  done  witiiont  authority:  Shass  ▼. 
Norfolk  Co.  R.  R.,  5  Gray,  162,  179;  Richards  ▼.  Merrintadi  etc  Co.,  44  N.  H. 
127,  136. 

In  regard  to  the  power  of  a  railroad  company  to  dispose  of  its  pixipeKy, 
real  and  personal,  independent  of  its  franchises,  the  cases  are  likewise  un- 
satisfactory: See  8h»o  ▼.  Norfolk  Co.  R.  R.,  5  Gray,  162,  180;  Artkmr  ▼. 
Commoreka  etc  Bank,  9  Smed.  &  M.  394;  a  0.,  48  Am.  Dec.  719;  Miller  ▼. 
Rutland  etc  R.  R.,  36  Vt  452,  473;  KeUy  ▼.  Trustees  qf  Alabama  etc  R.  i?., 
58  Ala.  489;  &  O.,  21  Am.  Ry.  Rep.  138;  ITooc^v.  Bee(/brd  etc  R.  R.,  B  Fhikk. 
1M;  Richards  ▼.  Merrimadt  etc  Co.,  44  N.  H.  127,  136.  The  criterion  given  id 
the  principal  case,  vis.,  that  the  company  cannot  alienate  real  property,  ao- 
quirad  and  held  for  the  ezdnsive  purpose  of  the  exercise  of  a  franduse  whidi 
cannot  be  alienated,  but  that  it  may  alienate  things  requisite  for  its  use^  after 
the  road  is  constructed  and  prepared  for  use,  which  are  to  be  regarded  as 
personal  property,  seems  to  be  the  most  sound,  althou^  some  of  the  forego- 
ing canes  assert  a  broader  doctrine^  and  some,  even,  a  narrower  one.  With 
reference  to  personal  property,  however,  there  does  not  seem  to  be  much  donbi. 
Mr.  Rorer  states  the  result  of  the  decisions  as  follows,  in  about  as  accurate  a 
manner  as  is  possible:  "  It  is  uniformly  holden  that  railroad  corporations  may 
sell  or  mortgage  their  personal  property,  and  in  some  of  the  cases,  such  prop- 
erty as  is  used  in  operating  the  road,  if  the  same  be  not  affixed  thereto.  In 
some  cases  the  rule  is  extended  further,  and  it  is  held  that  a  railroad  company 
may  mortgage,  without  statutory  permission,  both  its  real  and  personal  prop- 
erty:'* 1  Rorer  on  RaOroads,  238. 

A  railroad  briilge  is  not  subject  to  a  mechanic's  lien,  as  being  a  building 
within  the  meaning  of  a  statute  making  every  "dwelling-house  or  other 
building"  subject  to  a  lien  in  favor  of  mechanics  and  iiuiterialmeu:  La  Crosst 
etc.  R.  R.  V.  Vanderyool,  11  Wis.  1 19;  but  a  building  built  for  a  railroad  com- 
pany is  as  clearly  within  the  letter  and  spirit  of  the  statute  as  any  other 
biuidiug:  nut  V.  La  Crosse  etc  R.  R.,  Id.  214,  224. 

Aju  held  in  the  principal  case,  a  railroad  corporation  a  power  to  tdienate  its 
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properiy,  and  the  ri^t  of  ito  endiion  to  ■nbject  ttto  their  debt%  itand  npoa 
the  Bamo  footing.  Tlieref ore  the  rolling  atock  of  a  railroad  la  aabjaot  to  at- 
tachment and  to  be  applied  in  payment  of  the  corporate  debta:  BoaUm  etc.  B.B. 
T.  Oihwrt,  37  K.  H.  410;  8.  C,  72  Am.  Deo.  336;  and  it  ia  held  that  a  jndg. 
ment  against  a  railroad  becomea  a  lien  upon  ita  road  and  realty,  in  the  same 
manner  as  vp<m  the  real  estate  of  a  natural  person:  Lmdlow  ▼.  ClkUom  lAm 
R.  R.,  1  Flipp.  25.  Again,  in  Cbe  v.  Ptacode,  14  Ohio  St  187»  100,  it  waa 
decided  that  a  railroad  corporation  might  efiectnally  mortgage  its  property 
connected  with  the  railroad  and  the  use  of  its  franchise,  whether  real  or  per^ 
aooal,  to  be  subsequently  acquired,  but  that  the  existence  of  such  a  mortgage 
did  not  operate  to  exempt  such  property,  in  its  nature  personal,  and  while  it 
remains  in  possession  of  the  corporation,  from  being  levied  upon  by  judgment 
creditors  of  the  company;  and  see  Cwper$  v.  Woff^  16  Id.  627;  Cbe  ▼.  Kwa  Cpl 
BaiA,  10  Id.  412,  416. 

Railroad  corporations  may  be  subjected  to  compulsory  insolvency  or  bank- 
ruptcy proceedings:  Plait  v.  Nfw  Tort  etc.  R.  R,,  26  Conn.  644;  WhUer  v. 
Iowade.R*y,2l)iXl^:7iand9oeCeniralNaikmal£ankY.  Waree&ier etc R, R.^ 
13  Allen,  105. 

MOBTOAGE  OF  AJTI&-A0Q17IBZD  PBOPBBTT,   VaLIDXIT  OI:    See  Mood^  V. 

Wriffhtf  46  Am.  Dec  706^  and  note  considering  the  question. 

Tex  ramctFAL  case  n  qvoxbd  and  commented  upon  in  Z>Jnsmor0T.  Room 
etc  R.  R.,  12  Wis.  659,  663,  in  holdmg  that  a  railrad,  with  aU  its  rights 
franchises,  and  property,  is  not  an  entirety;  and  see  it  cited  on  this  p<Mnt  in 
JSRSt.  LaCroam  etc  R.  R.,  11  Id.  226;  it  is  also  quoted  in  State  ex  reL  Shoe- 
maier  ▼.  Trmteee  (^fOoehm  Towiuk^  14  Ohio  St  686,  to  the  effiict  that  under 
an  authority  given  to  a  railroad  company  to  sell  and  negotiate  its  bonds,  an 
exchange  of  such  bonds  for  railroad  iron  may  properly  be  made;  and  again 
quoted  in  BertawT.  CodBeriU,  20  Id.  166,  on  the  point  that  it  was  not  intended 
by  the  statute  to  give  to  any  mortgage^  upon  the  groonds  of  its  prior  record, 
an  effidct  forbidden  by  the  very  terms  of  the  mcrtgsge  itself;  it  is  cited  in 
Bmtdg  ▼.  Itxm  Co.^  38  Id.  312;  on  the  point  that  where  a  second  mortgage  was 
exeonted  in  due  form  by  a  corporation,  and  was  made  expressly  subject  to  a 
prior  mortgage^  all  subsequently  acquired  liens  that  are  subject  to  the  second 
mortgage  are  necessarily  also  subject  to  the  first;  in  Lone  v.  Baugkman,  17  Id. 
648,  to  the  point  that  an  exeentian  creditor  has  a  right  to  levy  on  mortgaged 
property  for  the  purpose  of  obtaining  a  lien,  as  to  any  interest  of  the  mort- 
gagor subject  to  levy,  butwhen  such  lien  is  sought  to  be  enforced  by  aremoval 
of  the  property,  the  mortgpgee  may  justly  complain;  ixkPori  OlkitonetcR.  R, 
▼.  Cksdamd  etc  R.  i?.,  13  Id.  666,  its  language  as  to  whether  and  when  a 
court  ol  equity  can  undertake,  by  means  of  a  receiver,  the  business  of  operat- 
ing a  railroad,  is  quoted;  in  //ayg  v.  OtUkm  Che  Light  etc  Cc,  29  Id.  337,  it  is 
eited  to  the  point  that  a  trustee  of  an  express  trusty  or  one  in  whose  name  a 
contract  is  made  for  the  benefit  of  another,  may,  under  the  code  of  procedure, 
sue  without  uniting  with  him  thoee  for  whose  benefit  the  action  is  prosecuted; 
and  it  is  further  cited  in  Id.  335,  to  the  point  that  doubtless  oue  of  the  con- 
siderations which  give  rise  to  the  rule  laid  down  in  it»  that  bond-holders,  when 
numerous,  were,  in  an  action  of  foreclosure,  neither  necessary  uor  proper  par- 
ties, was  that  it  frequently  happens,  especially  in  the  business  of  great  cor- 
porations, that  the  holders  of  the  bonds  are  so  numerous  that  it  would  be,  not 
merely  inconvenient^  but  utterly  impracticable,  to  bring  them  all  before  the 
court  in  a  proceeding  to  forecloee  the  equity  of  redemption. 
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Monroe  v.  Hussey. 

[1  Obeoom,  188.1 
Bali  of  Personal  Pbofxbtt,  not  Followed  bt  Deuvert,  a  Vom  at 
oommon  law  as  to  the  creditors  of  the  vendor;  but  under  the  Oregon 
statute  such  sale  is  valid  as  to  oreditor8»  if  the  lull  of  sale  is  recorded 
within  ten  days  thereafter. 

Foreclosure  of  chattel  mortgage  upon  the  following  facts: 
One  Savage  mortgaged  to  the  plaintifT  certain  personal  prop- 
erty, of  which  he  retained  the  possession.  The  mortgage  was 
never  recorded,  and  subsequently  to  its  execution,  defendant, 
in  an  action  against  Savage,  attached  the  mortgaged  property^ 
sold  it  on  execution,  and  became  the  purchaser  thereof 

N,  Hvber^  for  the  plaintiff  in  error. 

M,  Chinny  for  the  defendants  in  error. 

By  Court,  Williams,  C.  J.  Is  the  law  for  the  plaintiff  or 
the  defendants  upon  these  facts?  When  the  said  mortgage  or 
bill  of  sale — for  it  purports  to  be  an  absolute  bill  of  sale — ^was 
made,  the  act  of  1853  (Sess.  Laws  1852-1853,  p.  65)  was  in 
force,  which  provides  that  "no  bill  of  sale  for  the  transfer  of 
personal  property  shall  be  valid  as  against  existing  creditors, 
or  innocent  purchasers,  where  the  property  is  left  in  the  pos- 
session of  the  vendor,  unless  the  bill  of  sale  be  recorded  in  the 
auditor's  office  of  the  county  in  which  the  property  is  situated 
within  ten  days  after  such  sale  shall  be  made."  Defendants, 
it  is  said,  are  not  protected  by  this  statute,  because  they 
were  not  "existing  creditors"  when  the  bill  of  sale  was  made. 
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Admittmg  that  defendants  are  beyond  the  pmriew  of  said 
statute,  which  is  not  entirely  clear,  then,  without  doubt,  their 
rights  are  to  be  ascertained  and  determined  by  the  common 
law.  Chief  Justice  Marshall,  in  the  case  of  Hamilton  y.  Ru9- 
sell,  1  Cranch,  310,  says  in  some  cases  a  sale  of  a  chattel,  un- 
accompanied by  a  delivery  of  possession,  appears  to  have  been 
considered  as  an  evidence  or  badge  of  fraud  to  be  submitted 
to  the  jury  under  the  direction  of  the  court,  and  not  as  con« 
stituting  in  itself,  in  point  of  law,  an  actual  fraud,  which  ren- 
dered the  transaction,  as  to  creditors,  entirely  void.  Modem 
decisions  have  taken  this  question  up  upon  principle,  and  have 
determined  that  an  unconditional  sale,  where  the  possession 
does  not  accompany  and  follow  the  deed,  is,  with  respect  to 
creditors,  on  the  sound  construction  of  the  statute  of  13  Eliz., 
c.  27,  a  fraud,  and  should  be  so  determined  by  the  court.  He 
adds,  that  the  said  statutes  '^are  only  declaratory  of  the  prin- 
ciples of  the  common  law."  Justice  Story,  in  the  case  of 
Meeker  v.  WUsoUj  1  Gall.  424,  says  that  "by  the  common  law, 
a  grant  or  assignment  of  goods  and  chattels  is  valid  between 
the  parties,  without  actual  delivery  thereof,  and  the  property 
passes  immediately  upon  the  execution  of  the  deed;  but  as  to 
creditors,  the  title  is  not  considered  as  perfect,  imless  posses- 
sion accompanies  and  follows  the  deed.  The  want  of  posses- 
sion is  considered  in  some  of  the  authorities  as  an  evidence  or 
badge  of  fraud  to  be  submitted  to  the  jury;  but  the  more 
modem  authorities  hold  it  as  constituting  in  itself,  in  point  of 
law,  an  actual  fraud,  which  renders  the  transaction,  as  to  cred- 
itors, vdd." 

Judge  Story,  after  stating  that  it  is  now  fiilly  settled  that 
the  said  statutes  of  Elizabeth  are  only  in  affirmance  of  the 
common  law,  adds  that,  upon  principle,  independent  of  all 
authority,  it  would  seem  that  substantial  justice  requires  that 
a  party  who  has  a  secret  transfer  of  property  left  in  the  pos- 
session of  the  original  owner  should  be  held  to  waive  his 
rights  in  favor  of  creditors  and  public  officers,  even  if  the  case 
were  not  held  infected  with  fraud.  Vigilantibus  Tion  dot' 
mientibue  leges  Siibservient  Here  was  an  unconditional  sale 
by  Savage  to  plaintiff,  unaccompanied  by  possession,  and 
therefore  we  must  conclude  that  it  was  not  good  as  against 
defendants,  who  are  attaching  creditors:  Twyne^s  Case,  3  Co. 
81;  Edwards  v.  Harben,  2  T.  R.  687;  Sexton  v.  Wheaton,  1 
1  Hare  &  Wall.  Am.  Lead.  Cas.  1.  Notice  of  plaintiff's  bill  of 
•ale  to  defendants,  after  the  attachment  was  levied,  avails 
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nothing,  fixr  their  rights  relate  to  and  take  effect  from  the 
levy  of  the  attachment. 
Judgment  for  defendants. 

Sua  aw  Objotkim  withow  ImnDiAn  Diutkst  n  Von>  agunat  end- 
ifeon:  See  BoniT.  8kmt^  72  Am.  Dea  633»  and  note  634,  in  which  the 
■pen  this  anl^joot  aie  eoHeotod. 


TsRBiTOBY  OP  Oregon  v.  Coleman. 

[1  OmuoK,  IflL] 
SaMB  Aor  MAT  OOJUffiTUTl  dUMINAL  OmnsB  AOAOnr  UVITID   BtAraBt 
Aim  ALBO  AflAnnrT  Statb  in  which  it  ww  oominittody  and  pnniahment  bj 
the  ona  oaiuiat  be  pleaded  in  bar  to  a  oonvictton  by  the  other,    Selliqg 
liqiior  to  Tndiana  in  the  territory  of  Oregon  is  sach  an  offsDae. 

iNnicTMBirr  for  selling  liquor  to  Indians  under  legislative 
act  of  the  territory  of  Oregon.  Defendant  claimed  that  this 
law  is  invalid,  because  congress  had  provided  for  the  punish* 
ment  of  the  same  act    Reserved  for  decision  upon  this  poini 

R.  P.  Boise f  for  the  plaintiff. 

D.  Logan^  for  the  defendant. 

By  Court,  Williams,  C.  J.  No  power,  it  is  argued,  existed 
in  the  territorial  assembly  to  enact  a  law  of  this  kind,  as  con- 
gress had  legislated  upon  the  subject;  and  if  the  defendant  is 
convicted  and  punished  under  the  territorial  law,  he  may  also 
be  convicted  and  punished  for  the  same  act  under  the  law  of 
congress,  and  thus  be  twice  punished  for  the  same  offense. 
This  express  question  has  been  decided  by  the  supreme  court 
of  the  United  States.  Justice  Grier,  in  the  case  of  Moore  v. 
People  of  lUinoiSf  14  How.  13,  says:  ''An  offense,  in  its  legal 
signification,  means  the  trangression  of  a  law.  A  man  may 
be  compelled  to  make  reparation  in  damages  to  the  injured 
party,  and  be  liable  also  to  punishment  for  a  breach  of  the 
public  peace,  in  consequence  of  the  same  act;  and  may  be  said, 
in  common  parlance,  to  be  twice  punished  for  the  same  offense. 
Every  citizen  of  the  United  States  is  also  a  citizen  of  a  state  or 
territory.  He  may  be  said  to  owe  allegiance  to  two  sovereigns, 
and  may  be  liable  to  punishment  for  an  infraction  of  the  laws 
of  either.  The  same  act  may  be  an  offense  or  transgression  of 
the  laws  of  both.  Thus,  an  assault  upon  the  marshal  of  the 
United  States,  and  hindering  him  in  the  execution  of  legal 
process,  is  a  high  offense  against  the  United  States,  for  which 
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the  peq)etrator  is  liable  to  ponishment;  and  the  same  act  may 
also  be  a  gross  breach  of  the  peace  of  the  state,  a  riot,  an  assault, 
or  a  murder,  and  subject  the  same  person  to  a  punishment 
under  the  state  laws  for  a  misdemeanor  or  felony.  That  either, 
or  both,  may,  if  they  see  fit,  punish  such  an  offense,  cannot  be 
doubted.  Yet  it  cannot  be  truly  ayerred  that  the  offender  has 
been  twice  punished  for  the  same  offense;  but  only  that  by  one 
act  he  has  committed  two  offenses,  for  either  of  which  he  is 
justly  punishable.  He  could  not  plead  the  punishment  by  one 
in  bar  to  a  conviction  by  the  other;  consequently,  this  court 
has  decided,  in  the  case  of  Fax  ▼.  State  of  Ohioy  5  How.  432, 
that  a  state  may  punish  the  offense  of  uttering  or  passing  false 
coin  as  a  cheat,  or  fraud,  practiced  upon  its  citizens;  and  in 
the  case  of  United  States  v.  Marigoldj  9  Id.  560,  that  congress, 
in  the  proper  exercise  of  its  authority,  may  punish  the  same 
act  as  an  offense  against  the  United  States."  This  case  clearly 
fidls  within  the  rule  here  laid  down,  and  therefore  the  territory 
IB  entitled  to  a  judgment. 
Judgment  for  plaintiff 


Abmstbonq  V.  Abmstbono. 

(1  OUGOH,  S07.1 

IhnBiBirnov  ov  Hratb  of  IimBVAn  is  gofwnad  by  the  law  in  toos  al 
the  tune  of  the  disferi]iii*Mn»  thoqgh  pMad  altw  the  dfl^ 


Appeal  from  order  of  distribution.  P.  M.  Armstrong  died 
intestate  in  1853,  leaving  a  widow,  but  no  children.  Plaintifh, 
brothers  and  sisters  of  the  deceased,  claimed  equal  shares  with 
the  widow  in  the  estate  of  the  deceased,  which  was  composed 
of  personal  property.  The  court,  under  a  law  passed  in  1864, 
set  aside  the  entire  estate  for  the  widow,  and  plaintifb  appeal. 

Pratt  and  Logan^  fixr  the  appellants. 

Campbell  and  (Trotwr,  for  the  appellee. 

By  Court,  Williams,  C.  J.  Chapter  12,  page  882,  of  the  Ore- 
gon statutes  provides,  in  effect,  "that  when  a  married  man  shall 
die  intestate,  and  without  issue,  his  widow  shall  be  entitled  to 
all  the  personal  estate  that  remains,  after  the  payment  of  debts 
and  expenses,  as  prescribed  by  law."  Section  3  of  said  chapter 
is  as  foUows:  "  When,  as  doubts  have  arisen  as  to  what  has  been 
the  law  in  relation  to  the  distribution  of  personal  estate  in  this 
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territory^  the  rule  of  distribution  established  by  this  chapter  is 
hereby  declared  to  have  been  the  law  of  the  land  since  the  first 
session  of  the  legislative  assembly  of  this  territory,  begun  and 
held  at  Oregon  City,  on  the  sixteenth  day  of  July,  A.  D.  1849; 
provided,  nothing  in  this  section  contained  shall  be  so  construed 
as  to  disturb  the  settlement  of  any  estate  whereof  administra- 
tion is  complete  and  distribution  made." 

All  of  said  chapter  took  effect  on  the  first  day  of  May, 
1854;  and  although  it  undertakes  to  declare  what  the  law  had 
been  prior  to  that  date,  it  only  amounts  to  a  rule  for  the  dis- 
tribution of  the  estates  to  be  settled  and  distributed  after  the 
enactment  of  the  statute.  No  settlement  or  distribution  of 
the  estate  in  question  took  place  till  December,  1854;  and  the 
only  question,  therefore,  to  be  decided  in  this  case  is,  whether 
such  estate  should  have  been  distributed  in  accordance  with 
the  act  of  1854,  above  cited,  as  contended  by  the  widow,  or 
whether  it  should  have  been  distributed  in  accordance  with 
the  law  in  force  at  the  time  of  Armstong's  death,  as  contended 
by  appellants. 

All  parties  agree  that,  at  the  time  of  Armstrong's  death, 
there  was  no  legislative  enactment  for  the  distribution  of  es- 
tates in  this  territory,  and  much  confusion  has  consequently 
arisen  as  to  the  common-law  rights  of  the  parties;  but  as  we 
feel  bound  to  apply  the  statute  of  1854  to  the  estate  in  suit, 
any  opinion  as  to  the  state  of  the  law  prior  to  that  time  will 
be  unnecessary  and  out  of  the  case.  We  hold  that  after  the 
payment  of  the  debts  and  expenses,  as  provided  by  law,  Mrs. 
Armstrong  is  entitled  to  all  that  remains  of  the  personal  estate 
of  her  deceased  husband;  and  this  judgment,  we  think,  is  sup- 
ported by  principle  as  well  as  authority.  Independent  of  anj 
rule  of  law  or  regulation  of  society  upon  the  subject,  there 
seems  to  be  no  good  reason  why  an  intestate's  effects  should 
be  taken  from  the  widow  and  given  to  the  brothers  and  sisters 
of  the  deceased.  Nothing  but  the  naked  ties  of  consanguinity 
caQ  be  urged  in  favor  of  their  right.  None  of  the  estate  is  in- 
herited from  or  through  them.  None  of  it  is  accumulated  by 
their  diligence  or  labor.  Mere  relationship,  however,  is  not, 
generally,  the  only  ground  of  a  widow's  claim.  Marriage  not 
only  makes  the  parties  thereto  one  in  name,  but  creates  a 
community  of  duties  and  interests,  so  that  the  estate  of  a  mar- 
ried man,  deceased,  is,  oftener  than  otherwise,  the  joint  fruit 
of  the  united  industry  and  care  of  both  husband  and  wife. 
Natural  equity,  therefore,  acting  upon  a  general  rule  in  the 
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distribution  of  an  estate,  would  not  prefer  the  collateral  rela- 
tions by  blood  to  the  widow  of  the  deceased;  from  which  it 
will  follow,  that  all  pretense  of  right  by  appellants  to  the  prop- 
erty in  dispute  is  derived  from  and  dependent  upon  the  will 
of  the  law-making  power.  Manifestly,  the  law-giver  may 
change  or  make  his  legislative  will  at  any  time  before  it  takes 
effect,  or  becomes  executed,  and  of  course  any  right  growing 
out  of  it,  and  dependent  upon  such  will  for  its  existence,  must 
be  correspondingly  changed  or  revoked.  Now,  it  would  seem 
obvious  to  any  one  that  the  will  of  the  law-maker  relative  to 
the  distribution  of  the  property  does  not  take  effect  until  the 
distribution  is  made;  and,  upon  this  ground,  it  may  be  safely 
affirmed  that  the  law  of  1854,  before  quoted,  though  enacted 
after  Armstrong's  death,  was  applicable  to  the  distribution  of 
his  estate  made  after  its  enactment. 

Appellants,  however,  contend  that  the  title  to  a  portion  of 
their  deceased  brother's  estate  vested  in  them  at  the  time  of 
his  death,  so  that  the  legislature  bad  no  power,  by  subsequent 
act,  to  divert  any  and  give  it  to  another.  Now,  if  it  be  true 
that  said  property  did  vest  as  claimed,  then  it  is  also  true  that 
said  statute  cannot  operate  so  as  to  give  it  to  the  widow,  for 
the  organic  act  provides  that  no  man  shall  be  arbitrarily  de- 
prived of  his  property.  But  it  is  not  true  that  the  title  to  any 
part  of  Armstrong's  estate  vested- in  the  appellants  at  the  time 
of  his  death;  and  therefore  it  is  not  exempt  from  the  opera- 
tion of  the  said  statute  upon  that  ground.  Appellants  cannot 
show  one  of  the  ordinary  marks  or  signs  of  title  to  any  part 
of  this  estate.  They  have  no  right  of  possession — ^no  interest 
that  can  be  taken  for  their  debts — ^nothing  that  can  be  applied 
to  their  use.  They  may  have  an  expectancy  dependent  upon  a 
contingency,  but  this  is  far  from  title.  All  the  personal  prop- 
erty of  an  estate  is  vested  in  the  administrator.  He  is  entitled 
to  its  possession  as  against  all  other  persons,  and  may  sell  it 
and  convey  a  perfect  title;  no  one  else  is  recognized  as  owner 
by  the  law.  But  it  is  said  the  administrator  holds  the  estate 
in  trust,  and  this  position  is  correct,  but  of  no  avail  to  appel- 
lants. When  a  man  dies  intestate,  the  supreme  authority  of 
the  law  takes  his  personal  estate,  and  gives  it  away  according 
to  its  absolute  will  and  pleasure.  It  may  give  all  to  the  father, 
brother,  widow,  or  any  other  relative  of  the  deceased,  or  may 
make  division  among  any  or  all  of  them.  Its  high  behests 
upon  the  subject  it  can  make  or  unmake,  as  its  views  of  policy 
and  right  may  change;  and  no  one  can  defeat  the  constitu- 
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tional  exercise  of  this  arbitrary  power.  But  the  law  must  of 
necessity  have  an  agent  to  execute  its  will.  Its  agent  as  to 
the  effects  of  the  deceased  persons  is  an  administrator.  He 
holds  the  estate  in  trust,  not  for  any  particular  person  or  per- 
sons, but  to  be  disposed  of  as  the  law  shall  direct,  and  is  made 
responsible  for  what  he  may  receive  in  his  fiduciary  capacity 
to  those  whom  the  law  authorizes  to  call  him  to  account. 
Now,  when  an  administrator  goes  to  distribute  an  estate,  he 
must  look  exclusively  to  the  law  for  directions,  not  those  direc- 
tions which  it  gave  before  his  appointment,  or  at  any  prior 
time,  but  to  such  directions  as  it  gives  when  the  distribution 
is  made.  Admitting,  what  is  a  matter  of  doubt,  that  the  law 
at  the  death  of  Armstrong  promised  to  give  a  portion  of  his 
estate  to  appellants,  the  right  of  the  law  to  make  that  promise 
before  distribution  is  clear,  upon  the  well-known  principle  that 
the  mere  promise  to  give  a  thing  does  not,  before  delivery, 
bind  the  promisor,  or  confer  any  right  upon  the  promisee. 

But  it  is  argued  and  not  denied  that  the  law  cannot  be  so 
changed  after  a  man's  death  as  to  exempt  his  estate  from  the 
payment  of  those  debts  created  in  his  life-time;  and  some  effort 
has  been  made  to  apply  that  doctrine  to  this  case.  Appel- 
lants, however,  cannot  place  themselves  on  the  same  footing 
with  creditors.  When  two  men  make  a  contract,  it  is  implied, 
if  not  expressed,  that  not  only  they  but  their  respective  estates 
shall  be  bound  for  its  fulfillment  Creditors  claim  upon  this 
ground,  and  any  law,  therefore,  declaring  that  a  decedent's 
estate  shall  not  be  liable  for  his  debts  is  a  law  impairing  the 
obligation  of  contracts,  and  void:  Oregon  Stats.,  p.  25,  tit  Or- 
ganic Act 

Appellants  do  not  pretend  to  claim  any  part  of  the  estate  in 
question  by  virtue  of  a  contract  They  claim  by  operation  of 
law;  but  before  their  claim  could  be  allowed,  the  law  had 
ceased  to  operate  in  their  favor.  Appellants,  we  think,  had  no 
vested  rights  in  the  estate  of  their  deceased  brother,  according 
to  the  authorities.  Williams,  in  his  work  on  executors,  p. 
790,  says  that  "an  executor  or  administrator  has  the  same 
property  in  the  personal  effects  of  an  estate  as  the  deceased 
had  when  living,  and  has  the  same  power  to  bring  actions  in 
reference  thereto." 

"  On  the  death  of  the  testator  or  intestate,  his  executors  or 
administrators,  in  point  of  law,  are  the  owners  of  the  goods 
which  belonged  to  him,  and  may  declare  for  them  as  their  own, 
when  damaged  by  another:"  HoUia  y.  Sniiti^  10  Basti  29S. 
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**It  is  a  general  role  of  law  and  equity  that  an  executor  of 
administrator  has  an  absolute  power  of  disposal  over  the  whole 
personal  effects  of  his  testator  or  intestate,  and  that  they  can- 
not be  followed  by  creditors  or  legatees  into  the  hands  of  the 
alienee:"  Whale  v.  Booth,  4  T.  R.  625,  note;  Nugent  v.  Giffard, 
1  Atk'.  463. 

''After  the  death  of  the  deceased,  his  personal  property  may 
be  considered  in  abeyance  until  administration  is  granted; 
and  is  then  vested  in  the  administrator,  by  relation,  to  the 
time  of  the  death:"  Jewett  v.  Smithy  12  Mass.  809;  Lawrence 
V.  Wrightj  23  Pick.  128.  In  the  case  of  Carj^enier  v.  Common- 
M>ealth  of  Penneylvaniay  17  How.  456,  the  supreme  court  of  the 
United  States  assert  the  doctrine  here  maintained.  In  1826, 
the  state  of  Pennsylvania  passed  a  law  by  which,  under  cer- 
tain circumstances,  ''all  inheritance  being  within  that  com- 
monwealth" should  be  subject  to  a  tax.  William  Short,  a 
citizen  of  Penosylvania,  died  in  1849,  leaving  certain  personal 
property  in  New  York  to  citizens  in  that  state.  In  1850,  the 
legislature  of  Pennsylvania  passed  an  act  declaring  that  the 
prior  act  of  1826  "should  be  so  construed  as  to  relate  to  all 
persons  who  have  been,  at  the  time  of  their  decease,  or  now 
may  be,  domiciled  within  this  commonwealth  as  well  as  to 
estates."  The  supreme  court  held  that  the  title  to  the  prop- 
erty in  New  York  did  not  vest  in  the  devisees  there  in  1849, 
but  belonged  to  the  executor  in  Pennsylvania  till  distribution 
made,  and  was,  therefore,  taxable  by  virtue  of  the  act  of  1850. 
If  personal  effects  do  not  vest  in  devisees  under  a  will  upon 
the  death  of  a  testator,  they  certainly  cannot  vest  in  heirs  u^ion 
the  death  of  an  intestate.  We  conclude  in  every  point  of  view 
that  the  act  of  our  assembly  of  1854,  before  cited,  was  and  is 
applicable  to  the  distribution  of  all  estates  since  its  passage, 
without  regard  to  the  time  of  the  intestate's  decease,  and 
therefore  affirm  the  judgment  of  the  probate  court. 

Judgment  affirmed. 

Olney,  J.,  did  not  sit  in  this  case. 


Law  CoNTBOLLDTo  Dnmisirnoii  of  Ectatib  of  Dboeasbd  Piuoira.— 
Hie  prineiiNil  cam  leeiiia  to  itand  alono  in  holdiiig  that  the  Uw  in  force  at  the 
time  of  the  distribotioo  controls.  The  only  other  caee  we  have  been  able  te 
find  in  which  there  oocorred  a  statutory  change  in  the  law  between  the  ilcutb 
of  a  party  and  the  distribotion  of  his  estate^  is  MiOer  ▼.  Miller,  10  Mut 
803.  The  facta,  briefly,  were,  that  a  married  woman  died  intestate,  leaT- 
ing  estttfea  in  fee^  which  was  held  by  her  husband  till  his  death,  as  tenaiit  by 
•orlaiy.    Under  the  law  at  the  time  of  her  deeo—s^  the  children  would 
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uiherit  equally,  except  that  the  son  was  entitled  to  two  shareB.  Bat  at  tho 
busbauils  death,  the  law  liad  l)eeii  changed,  so  that  the  eldest  son  was  oolj 
entitled  to  an  equal  share  with  the  rest  of  the  children.  Upon  the  distriba- 
tion,  the  eldest  son  claimed,  and  was  allowed,  two  shares,  the  court  holding 
tliat  the  estate  must  be  distributed  according  to  the  law  in  force  at  the  time 
of  the  death  of  the  wife,  and  not  according  to  that  in  force  at  the  time  of  the 
distribution.  The  California  cases,  holding  that  the  probate  laws  of  that  state 
have  no  application  to  the  estates  of  persons  who  died  before  their  passage, 
cannot  be  considered  in  point,  since  by  the  Mexican  law,  previonsly  in  foroe^ 
the  "heirs  succeeded  immediately  to  the  estate,  and  became  personally  re- 
sponsible for  the  debts  of  the  deceased: "  Coppingfer  v.  JUce,  33  CaL  406,  and 
cases  cited.  In  McQoMghfy^*  AdrtCr  ▼.  Henry^  15  B.  Mon.  383,  the  general 
principle  is  laid  down  that  the  laws  in  force  at  the  time  of  a  testator's  death 
must  determine  the  distribution  of  any  property  of  which  he  may  have  died 
intestate.  The  numerous  cases  holding  that  Uie  siiocession  to  personalty  is 
governed  by  the  law  of  the  domicile  of  the  owner  at  the  time  of  hia  death  have 
already  been  collected  in  this  series:  See  Whtder  ▼.  HciBJUf  70  Am.  Dec  363^ 
and  note  370. 
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Wbstbbn  Iksubanob  Gompant  v.  Gboffhb. 

[aa  P»]WTi*TAjaA  BrtMsm,  mlI 
If  ExopnoN  iH  PoLicT  ov  iNsmuKOB  IS  CUpablb  of  Two  TarEMrmmtk^ 

•novB,  equally  reaaonable,  that  must  be  adopted  wUoh  ii  most  lavcnldt 
to  the  assored,  for  the  language  ia  that  of  the  insiiTen. 
nin>BB  KicspTDiG  Glaubi  nr  Pouor  of  Insitrakob  upon  the  holly  taokk^ 
maahJTWffy,  and  apparel  of  a  steam-propeller,  atating  that  "  it  ia  imdap> 
atood  that  thia  compaay  ia  not  liable  for  any  breakage  or  derangement  d 
the  engine,  or  the  burating  of  the  boiler,  or  any  of  the  parte  thereof,**  the 
ioaorera  are  only  reliered  from  liability  to  indemnify  the  aaaored  for 
broken  or  deranged  machinery,  and  are  not  exempt  from  obligation  to 
pay  for  a  total  loaa,  even  though  anch  loaa  oonld  be  traced  back  to  the 
breaking  of  the  machinery  aa  ita  firat  oanae. 

Covenant  upon  a  policy  of  ingorance  for  a  total  Umb  bj 
perils  of  the  sea.    The  opinion  states  the  fetcts. 

M,  P.  Henry,  for  the  plaintiffs  in  error. 

McCaUy  for  the  defendants  in  error. 

By  Court,  Strong,  J.  The  inquiry  raised  by  the  pleadings 
relates  to  the  extent  of  the  exception  inserted  in  the  policy. 
It  is  entirely  a  question  of  construction.  The  contract  was 
one  of  insurance  upon  the  hull,  tackle,  machinery,  and  ap- 
parel of  a  steam-propeller,  but  it  stipulates  for  exemption  from 
liability  for  certain  losses.  The  stipulation  was  inserted  by 
the  underwriters,  and  was  intended  for  their  benefit.  If  it  be 
obscure,  it  is  their  fault.  If  it  be  capable  of  two  interpreta- 
tions, equally  reasonable,  that  must  be  adopted  which  is  most 
favorable  to  the  assured,  for  the  language  is  that  of  the  insurers. 
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The  excepting  clause  in  the  policy  is  in  the  following  words: 
''It  is  understood  that  this  company  is  not  liable  for  any 
breakage  or  derangement  of  the  engine,  or  bursting  of  ths 
boiler,  or  any  of  the  parts  thereof,  or  for  the  effects  of  fire  from 
any  cause  connected  with  the  operation  of  the  repair  of  an  en- 
gine or  boiler,  unless  the  damage  be  occasioned,  and  the  repairs 
rendered  necessary,  by  the  stranding  or  sinking  of  the  vessel 
after  hf^T  engines  and  boiler  shall  have  been  put  in  successful 
operation.  It  is  also  understood  that  this  company  is  not  liar 
ble  fur  fuel,  wages,  and  provisions,  nor  for  any  expense  of  any 
delay  consequent  upon  repairs  to  the  engine  or  boiler,  of  any 
kind,  or  repairs  to  the  hull,  if  such  repairs  are  rendered  neces- 
sary by  breakage  or  derangement  of  machinery,  or  bursting  of 
boiler." 

It  is  not  to  be  denied  that  the  intention  of  the  parties  is  tat 
from  being  clearly  expressed  in  this  excepting  clause.  The 
controversy,  however,  is  all  in  regard  to  the  first  exception,  and 
we  are  of  opinion  that  its  purpose  was  only  to  relieve  the  un- 
derwriters from  liability  to  indenmify  the  assured  for  broken 
or  deranged  machinery,  and  not  to  exempt  them  from  the  ob- 
ligation to  pay  for  a  total  loss,  even  though  that  loss  could  be 
traced  back  to  the  breakage  of  the  machinery  as  its  first  cause. 
The  exemption  embraces  three  kinds  of  losses:  1.  Breakage 
or  derangement  of  the  engine,  or  bursting  of  the  boiler,  or  any 
parts  thereof;  2.  The  effects  of  fire  arising  from  certain  causes; 
and  3.  Fuel,  wages,  and  provisions,  and  expenses  of  delay  con- 
sequent upon  repairs  to  the  engine,  boiler,  or  hull,  if  rendered 
necessary  by  breakage  of  the  machinery.  If  it  was  the  inten- 
tion of  the  parties,  by  the  first  exemption,  to  except  from  the 
contract  of  indemnity  all  losses  directly  or  indirectly  conse- 
quent upon  breakage,  it  would  have  been  easy  to  have  done  so 
clearly  by  the  insertion  of  two  or  three  additional  words.  That 
the  difference  between  damage,  itself  a  loss,  as  well  as  causing 
one,  and  the  loss  caused,  was  in  the  minds  of  the  insurers, 
may  be  inferred  from  the  fact  that  by  the  second  exemption 
they  have  protected  themselves  against  such  consequential 
losses.  They  expressly  provide  i^ainst  liability  ''for  the" 
effects  ''  of  fire  from  any  cause  connected  with  the  operation  of 
[or]  the  repair  of  an  engine  or  boiler,"  but  they  do  not  ex- 
pressly exclude  the  effects  of  breakage  or  derangement  of  the 
engine  or  bursting  of  the  boiler,  or  any  of  the  parts  thereofl 
The  difference  in  the  mode  of  expression  is  indicative  of  a 
difference  of  intention. 
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It  is  difficult  also  to  account  for  the  additional  stipulation 
contained  in  the  third  exception,  if  the  first  was  designed  to 
embrace  all  the  consequences  of  breakage  of  the  machinery. 
In  that  case,  expenses  of  delay  consequent  upon  repairs  to  the 
engine  or  boiler,  or  repairs  of  the  hull,  rendered  necessary  by 
breakage  or  derangement  of  the  machinery,  are  twice  excluded 
from  the  contract.  These  things  are  but  consequences  of 
breakage.  Why  stipulate  the  second  time  for  their  excepticm, 
if  they  had  already  been  excepted?  No  satisfactory  reason 
has  been  given  for  it  Parties  are  not  to  be  presumed  to  have 
intended  mere  repetition.  It  seems  clear  that  something  addi- 
tional was  meant  which  had  not  before  been  excepted.  To 
allow  any  force  to  this  part  of  the  exempting  clause,  the  first 
muKt  be  construed  as  extending  only  to  immediate  damage  to 
the  machinery.  And  it  is  a  cardinal  rule  of  construction  that 
effect  should  be  given,  if  possible,  to  every  part  of  the  instru- 
ment. The  general  provisions  of  the  policy  cover  the  whole 
loss,  however  occasioned.  The  underwriters  limit  the  general 
words  by  stipulating  that  they  are  not  to  be  liable  for  break- 
age, nor  for  expenses  of  delay  caused  by  breakage,  or  by  repairs 
consequent  upon  breakage.  The  exception  itself  raises  an  im- 
plication that  for  all  other  consequences  of  breakage  not  men- 
tioned they  were  to  remain  responsible  under  their  general 
covenant  of  insurance.  This  interpretation  is  consistent  with 
all  the  provisions  of  the  policy,  and  leaves  no  part  of  it  with- 
out meaning. 

Judgment  affirmed. 

IiiAURAiirB  PouoDB  ARi  LiBBULLT  CoKnauzD  In  liftTor  of  tlM  aMEare^ 
tad  exceptions  thereiii  are  strictly  oonBtmed  against  the  underwriter:  Ortini 
w,  LednnjioH  He  /m.  Cfo,,  6)  Am.  Dea  74,  and  note  Sl.  See  also  note  to  Mct' 
rkons  Adfnr  w.  /hb,  Co.,  59  Id.  901.  When  a  stipulation  or  an  ezoeption  to 
a  p«»licy  of  iiuniranoe,  emanating  from  the  unilerwriters,  is  capable  of  two 
fnterprctatious,  the  one  is  to  be  adopted  which  is  most  favorable  to  the  assuredt 
CommontctalUt  iiut.  Co.  ▼.  Berger,  42  Pa.  St  292;  Franklin  Fhre  Im,  Co.  ▼. 
Uptirfjruff,  43  Id.  359;  MeClmre  v.  Waiertowm  Int.  Co.,  90  Id.  280;  Teutonia  /niu 
Co.  V.  Aluml,  102  Id.  94;  Bm-khard  v.  Traveilers*  Ins.  Co.,  Id.  2GG.  The  aliov« 
rule  applies  to  the  conditions  contained  in  the  by-laws  of  the  insurance  com- 
pany: Buckley  v.  OamU,  47  Id.  209,  all  citing  the  principal  case. 

LiABiLmr  OP  roMPAHT  UXDKR  ExKMFnon  IN  PoLiOT,  that  the  insurefi 
Aall  uot  be  li»ble  for  the  breaking  of  machinery  under  certain  oonditionat 
BeeOma-y.  a^gle  In*.  Co.,  09  Am.  Deo.  800.  See  also  on  this  sabjeot»  gens^ 
•Uy»  note  to  UUliar  w.  AOegkm^  He.  In$.  Co.,  45  Id.  667. 
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Powell  u  Fbnnsylvakia  Railroad  Company. 

rS2  I*SHV8TI.TAinA  STATB*  HL] 

Pabtt  Who  Omntnon  Track,  ob  Ihtkrrbjes  with  TRAHSPOBTAnnv  of  a 

railrcMtd  compajiy,  cannot  recover  for  an  injury  received. 
Railroad  Cokpant  n  Bomrp  to  Transport  8ajvlt,  or  to  reipood  in  daa^ 
agw,  ezoept  wliea  tbe  injury  has  reBolted  firam  the  act  of  God,  or  the 
«oiieiiznag  nflgUgenoe  ol  the  party  complaining. 

B^i^imAn  CkiKFAKY  IB    BOVND  TO    EmFLOT  AlL  NxCBSBAHT  OfllCKBS  AHB 

Agents,  and  to  instmct  them  in  their  respective  dnties,  so  as  to  seenre 
to  the  pnblic  a  safe  transportation. 

l^niLIO    IS    BkTTTLSD  WITBOUT   DUUIWCHOK  to    TBAVHL  UFOBT    T^wjanAW^ 

but  it  is  entitled  to  do  so  only  in  a  particular  manner,  and  in  vehiclas 

contcolled  and  managed  by  the  company.    Iliis  control  and  managemeni 

extends  to  every  part  of  the  service. 
RxLEASB  SionrxD  bt  Shipper  Exonrratdio  Railroad  CoMPAinr  from  ]]»> 

btlity  for  injury  sostained  to  live-stock  daring  tramportatioa  does  not 

exxnwe  iMgligsnoe  on  the  part  of  the  company. 
It  is  Xrougbncr  on  Part  of  Railroad  Company  to  allo^r  straw  to  be 

used  in  its  cars  for  bedding;  and  if  a  fire  occur  from  such  use^  occasioning 

the  loss  of  live-stock  while  being  transported,  the  company  is  liable  lor 

an  loss  sustained  by  the  shipper. 

Case.    The  opinion  contains  the  £Etct8. 
Speakmanj  for  the  plaintiff  in  error. 
CuyleVj  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  Whoever  has  been  attentive  to 
the  conrcie  of  decision  in  this  court  for  the  last  few  years,  on 
questions  between  railroad  companies  and  those  whom  they 
have  injured  in  person  or  property,  cannot  have  failed  to  ob> 
serve  that  on  the  one  hand  we  accept  no  excuse  from  the  party 
who  obstructs  the  track  or  interferes  with  the  transportation 
of  the  company,  and  on  the  other,  that  we  hold  companies 
bound  to  transport  safely,  or  to  respond  in  damages,  except 
where  the  injury  has  resulted  from  the  act  of  God,  or  the  con- 
curring negligence  of  the  party  complaining.  Railroad  Co.  v. 
Skinner,  19  Pa.  St.  298  [57  Am.  Dec.  654],  Railroad  v.  Norton, 
24  Id.  466,  and  O'Brien  v.  Philadelphia  etc.  R.  R.  Co.,  15  L^. 
Int.  65,  S.  C,  3  Phila.  76,  are  instances  of  ruling  upon  the 
first  branch  of  the  alternative;  whilst  there  are  many  cases 
that  belong  to  the  second  branch:  SvUivan  v.  Philadelphia 
etc.  R.  R.  Co.,  SO  Pa.  St.  234  [72  Am.  Dec.  698];  Ooldey  v. 
Pennsylvania  R.  R.  Co.,  Id.  242  [72  Am.  Dec.  703];  Reeves  v. 
Delaware  etc.  R.  R.  Co.,  Id.  454  [72  Am.  Dec.  713];  Rauch  v. 
Uoyd,  31  Id.  358  [72  Am.  Dec.  747];  Pennsylvania  R.  R.  Co. 
V.  KeUy,  Id.  372. 
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The  gnwuKl  of  these  a^judicBtioiMi  isi  that  railmada^  though 
ki  some  sense  public  higfawaya,  like  torDpike  loads^  are  com* 
mitted  by  law  to  the  management  and  contrri  of  cezpocatk»S| 
who  are  bound  to  employ  aU  necessary  offieen  and  agsntsy  and 
to  instruct  them  in  their  respective  duties  so  as  Id  sscme'  to 
the  public  a  safe  transportation.  The  pubUG,  while  eatrtied 
without  distinction  to  travel  upon  raiboada,  aie  entitled  to  do 
so  only  in  a  particular  manner,  in  vehicles  contioUed  and 
managed  by  the  company;  and  of  the  centred  and  manage- 
ment of  which,  it  would  seem,  the  company  aie  not  allowed  to 
divest  themselves,  even  for  the  purpose  of  ^ving  &em  «p  to 
another  company:  Angell's  Law  of  Hi|^ays,  sec.  &70;  and 
Beman  v.  Rufford,  6  Eng.  L.  &  Eq.  106. 

And  this  control  and  management  of  the  cars  extends  to 
every  part  of  the  service;  the  xecdving  sjid  discharge  of  pas- 
sengers, and  the  loading  and  wnloading  of  freij^t,.  as  well  as 
to  the  making  up  of  trains,  and  oendocting  them  ovw  the  road. 
In  Beeves  v.  Ddawan  etc.  R.  R.  Cs.,  aO  Pa.  St.  464  [72  Am. 
Dec.  713],  it  was  said  the  company  are  boond  to  employ  all 
necessary  agents,  to  instruct  thrai  prepef  ly  in  their  duties^  and 
to  look  to  them  for  the  performance  of  every  act  which  the 
business  of  the  road  requires. 

These  principles  are  not  more  necessary  £»  the  safety  of  the 
public  than  for  the  prosperity  of  railroad  companies.  If  every 
man  were  permitted  to  occupy  and  use  the  tracks  of  railroads 
according  to  his  own  fancy  or  interests,  or  to  dictate  hew  cam 
should  be  loaded  and  arranged  in  the  train,  confusion  and  dis- 
aster, involving  loss  of  life  and  injury  to  penMMi  and  property, 
would  ensue  as  inevitable  consequences.  The  agents  in  char^o 
at  shipping  points  are  presumed  to  know,  bettor  than  freighteis 
and  drovers,  how  many  dumb  beasts  ought  to  be  put  into  a 
car,  and  what  arrangements  are  necessary  to  be  made  for  thdr 
comf<»ii  and  safety;  and  it  is  due  alike  to  the  amimalft  and  the 
owners,  that  the  skill  and  experience  ef  the  agents  should 
dictate  everything  that  pertains  to  the  taking  on^  the  carrying, 
and  the  discharge  of  the  load:  Ritz  v.  P^iMuyivaTiia  it.  £.  C(^ 
15  L^.  Int.  75;  S.  C,  3  Phila.  82. 

With  these  principles  before  us,  let  us  look  at  the  case  upon 
the  record.  The  plaintiff  applied  to  the  company's  shipping 
agent  at  Pittsburgh,  for  the  transportation  of  a  young  and 
valuable  mare  to  Philadelphia.  Two  witnesses  swear  that  the 
plaintiff  asked  for  tan  for  bedding  ibr  the  mare,  and  that  the 
agmt  told  him  he  could  not  get  tan,  butsaid  he  could  gel 


666  Powell  v.  Pennbtlvaioa  R.  K.  Co.  [Pena 

plenty  of  Btraw,  and  directed  him  where  Btraw  was  kept  fiw 
sale.  The  straw  was  obtained  and  pat  into  the  car  in  the 
presence  and  withont  objection  from  the  agent.  On  the  way 
it  took  fire  by  sparks  from  the  engine  and  burned  the  mare,  li 
not  to  death,  so  badly  as  greatly  to  impair  her  value. 

The  agent  swears  that  the  company  have  a  positive  rule  that 
shippers  are  not  to  use^  straw  except  at  their  own  risk.  He 
does  not  recollect  the  conversation  sworn  to  by  the  other  wit^ 
Besses;  but  that  he  ''must  haxe  said  that  if  they  used  straw 
it  would  be  at  their  own  risk." 

The  plaintiff  signed  a  release  of  the  company  frt>m  any  and 
all  claims  for  damage  or  injury  to  his  stock  while  in  the  com- 
pany's cars. 

Upon  these  facts,  the  plaintiff's  counsel  requested  the  court 
to  charge  that  if  there  was  liability  to  fire  from  sparks  from 
the  locomotive,  it  was  negligence  for  the  company  to  permit 
straw  or  other  combustible  materials  to  be  used  in  the  cars; 
and  if  the  jury  find  the  fire  originated  from  that  cause,  the 
company  are  liable. 

The  refusal  of  the  court  to  aflbm  tUis  proposition  is  the  only 
error  assigned. 

The  ruling  of  the  learned  judge  cannot  be  justified  on  the 
ground  of  the  release  signed  by  the  plaintiff,  because  thai 
has  been  held  to  be  no  excuse  for  n^ligence:  See  Goldey  v. 
Peniwylvania  R.  R.  Co.,  80  Pa.  St  242  [72  Am.  Dec.  703],  and 
cases  therein  cited. 

Was  it  negligence,  then,  to  permit  straw  to  be  used?  The 
result  proves  that  it  was.  The  plaintiff's  point  was  dependent 
on  the  contingency  that  the  fire  originated  from  that  cause — 
the  use  of  the  straw — and  as  the  court  refused  to  submit  this 
question,  we  must  presume  it  would  have  been  found  as  the 
plaintiff  assumes  the  fact  to  be. 

A  fire  resulting  from  the  use  of  straw  proves  the  impropriety 
of  such  use,  and  the  rule  of  the  company  proves  it  also.  Tlw 
agent  swears  to  the  rule,  but  he  brings  home  no  notice  of  it  to 
the  plaintiff,  except  by  his  argumentative  conclusion  tliat  he 
"  must  have  said  if  they  used  straw  it  would  be  at  their  own 
risk." 

So  far  from  this  conclusion  being  accurate,  the  testimony  ol 
the  other  witnesses  shows  that  the  agent  encouraged  the  plain- 
tiff to  obtain  straw,  and  permitted  him  to  use  it  without  any 
proclamation  of  the  rule  that  forbade  it. 

The  existence  of  such  a  rule  is  evidence  that  the  experienoe 
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of  the  company  had  established  the  danger  of  using  straw  for 
bedding.  And  yet  their  agent  stood  by  and  suffered  straw  to 
be  used  without  disclosing  the  danger,  or  pleading  the  rule, 
and  thereby  subjected  the  mare  tp  the  dreadful  tortures  d^ 
Bcribed  in  the  evidence,  and  the  plaintiff  to  the  loss  of  which 
he  complains. 

Such  is  this  case  upon  the  record.  It  was  a  case  of  flagrant 
negligence.  For  what  is  the  company's  agent  there,  but  to 
prescribe  the  bedding  for  animals  shipped  on  board  of  their 
cars,  as  well  as  to  superintend  all  the  preparations  for  the  trip? 
The  cars  are  theirs — ^under  their  exclusive  control,  and  they 
are  bound  to  see  that  they  are  roadworthy  in  all  respects.  A 
defective  wheel,  or  axle,  or  frame-work,  would  confessedly  ren- 
der them  liable,  even  as  against  the  release.  The  carrying  of 
a  combustible  article  so  near  the  engine  as  to  be  exposed  to 
sparks  was  even  more  inexcusable;  for  this  could  not  escape 
observation,  as  defects  in  the  vehicle  might.  To  attend  to 
nine  things  and  neglect  the  tenth  was  to  be  guilty  of  the  whole 
law.  They  were  to  take  every  precaution  which  prudence,  dili- 
gence, and  experience  could  reasonably  suggest.  It  was  for 
this  the  law  gave  them  their  charter  and  their  right  to  be  pub- 
lic transporters.  Their  business  will  become  a  snare  for  the 
unwary,  and  an  intolerable  nuisance  in  the  community,  if  they 
be  not  held  to  the  conditions  they  have  assumed — if  they  may 
perform  part  of  their  duties  and  turn  over  the  rest  to  be  per* 
formed  by  ignorance  and  inexperience,  disasters  will  become 
almost  as  frequent  as  trips. 

And  when  it  is  considered  that  the  company  itself  gener> 
ally  suffers  as  much  loss  by  each  disaster  as  those  whom  it 
injures,  it  is  obvious  that  the  best  interests  of  the  company,  as 
well  as  of  the  public,  demand  a  strict  observance  of  the  rules 
and  principles  of  law  that  are  applicable  to  their  business. 

We  are  of  opinion  that,  upon  the  facts  presented,  the  plain* 
tiff's  point  should  have  been  aflbmed. 

The  judgment  is  reversed,  and  a  venire  de  ncvo  awarded. 


Raujioad  OoMPAHns  AKD  Cqiciiqm  CASBnEBS  are  infloren  agaiiut  all  loM 
«zcepi  that  ariring  from  aa  act  of  Qod  or  the  pablio  enemy:  Norway  PlakuCek 
▼.  Botitmete,  JR.  ^.,61  Am.  Deo.  423;  Ferguamm  ▼.  Brmii,  71  Id.  682»aad  notea 
%o  theee  cnaoa.  Bat  they  are  not  liable  when  there  haa  been  n^gligenoe  on  the 
part  of  the  party  oomplaining:  Oaima  efc  JR.  R*  Co,  ▼.  Fajf,  63  Id.  223;  and 
dtationa  in  note  233. 

Batlboai>  Oompaht  n  Bouhb  to  Bmplot  oompetent  and  akOlfol  agenti 
and  aenrantL  and  la  liable  lor  tiieir  neoliflenoe:  OUlemwtUet  v.  MadimH^eic 
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&  £  CU,  a  Am.  Deo.  101;  Vidttbmr$et€.B.  B.  Co.  r.PaUothW  Id,  SSa^mtA 
note  674;  and  the  oon^any  canaot  repudiate  the  acta  of  ita  agant  ao  aa  to  ez« 
anerate  it  from  lialnlity  for  hia  najg^sgenoe:  JVumyfaomtg  B.  B.(Ja>T,  SmUeh 
eon,  61  Pa.  St  830;  lKuhmoamm€te.B.Ji.Ca.T.OhaiewUk,Bi'MLZB6i(yDm^ 
mUT.AUegkfmt^  Fa%  JK.  iS.  Cbw,  69 Id.  260,  aU oitmg the priDe^al caaa. 

lUoBT  OF  liAn.ii4iAi»  OoKPAirT  TO  Makb  RKAHONAiffa  BaauLAxnun:  Gbai- 
momoealih  v.  Power,  41  Am.  Deo.  466,  and  extended  note  471-4S6;  Ikqf  ▼. 
Owen,  72  Id.  62;  SulBvan  v.  PhOaMpkia  eie.  B.  B.  Co.,  Id.  698.  Baflzoad 
eompany  may  make  reasonable  mlea  and  reffidationa  for  ita  own  proteotion, 
and  for  the  safety  and  conToueaee  of  pasaengera:  Pomu^knma  B.  Bm  Oo^Wm 
Lamgdon,  92  Pa.  St.  27,  diing  the  prinoq^  eaae. 

KioLioBNCB  OAim OT,  BY  GqhzeajOt,  bb  Masb  SzaspTHUi  to  tfaa  caoisrli 
liability:  Graham  v.  Darii,  62  Am.  Deo.  286,  and  note  294. 

Thebx  abb  Somb  Gases  in  which  a  oonrt  can  determine  that  «w»^— '^w  ooa- 
stitate  negligence,  and  when  a  dnty  is  defined,  a  failure  to  perform  it  ia  n^ 
ligence:  Shnpire  TrmtportaUm  Co.  ▼.  WammOiaOo.,  68  Fa.  St.  17. 


Biles  v.  Commonwealth. 

[82  PBiniBTLTAinA  BtATt,  fOSk} 

Palsb  and  Eoboed  Entbt  in  Journal  of  Fibm,  made  by  their  ooofidential 
derk  and  book-keeper,  with  intent  to  defraad  hia  emplqyen^  oonatifeates 
f ctgery.    Snch  forgery  may  consist  in  the  fdse  additioa  of  ono  figure  au 
the  amoont  of  cash  received  from  billa  reostvabla.  " 

FoBGEBY.    The  opimon  states  the  facts. 

Bemakj  tar  the  plainti£f  in  etror. 

S.  C,  Perhin8y  and  Laughead^  district-attomey^  for  the  com« 
monwealth. 

By  Court,  Read,  J.  The  defendant  was  the  confidential 
clerk  and  book-keeper  of  Hoskins,  Hieskell,  &  Co.,  and  he  was 
indicted  and  convicted  of  having  made  a  false  and  forged  entry 
in  the  journal  of  the  said  firm,  with  intent  to  defraud  his  said 
employers.  The  forgery  consisted  in  a  false  addition  of  one 
figure  in  the  amount  of  cash  received  ficom  bills  receivable,  in 
the  month  of  August,  1856,  and  in  the  alteration  of  anotiiei 
true  figure  in  said  addition.  The  true  addition  was  $6,455.63, 
while  the  false  addition  was  $5,955.63,  the  first  figure  5  being 
an  alteration  of  the  original  figure  in  the  addition,  which  was 
a  6.  The  result  of  this  forgery  was  to  repneent  the  cash  re* 
ceived  five  hundred  dollars  less  than  the  aotaal  amount;  and, 
of  course,  to  enable  their  clerk  to  abstract  that  sum  from  the 
fonds  of  the  firm. 

TbB  three  principal  hooka  of  a  PMinmntile  beqee  age  the  diy> 
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book«  journal,  and  ledger.  The  ledger  is  the  chief  or  grand 
book  of  accotints,  to  which  all  the  others  are  sabeervient.  It 
is  the  principal  book  of  accounts  among  merchants,  into  which 
the  accounts  of  the  journal  are  carried  in  a  summary  form.  A 
Use  entry  in  the  day-book  necessarily  produces  a  false  entry 
in  the  journal  and  ledger;  whilst  a  false  entry  in  the  journal 
results  in  a  corresponding  false  entry  in  the  ledger  in  a  con- 
densed form. 

In  this  case,  the  ledger,  which  is  the  book  consulted  for  the 
state  of  the  accounts,  would  represent  the  cash  received  from 
bills  receivable  in  the  month  of  August,  1856,  as  five  hundred 
dollars  less  than  the  true  amount. 

The  facts  of  the  forgery  have  been  found  by  the  jury,  and 
HiBt  it  was  done  with  inteait  to  defraud  this  firm  of  Hoskins, 
Hieskell,  A  Co. 

We  have  read  carefully  the  very  able  opinion  of  the  court 
below,  and  the  whole  subject  has  been  exhausted  in  the  very 
elaborate  written  and  oral  arguments  before  us.  With  all 
these  lights,  we  are  unable  to  see  that  this  fiEdse  entry  does  not 
amount  to  forgery,  and  one  of  the  most  dangerous  character  to 
the  community.  For  if  fedse  entries  in  the  books  of  a  mercan- 
tile firm  can  be  made  by  a  confidential  clerk  and  book-keeper 
with  impunity,  then  all  confidence  in  their  accuracy  must  be 
destroyed. 

The  writing,  which  is  the  subject  of  forgery,  may  be  one  by 
which  a  private  fraud  is  attempted  or  done,  or  one  tending  to 
a  public  fraud  or  other  public  injury.  It  must  be  legally 
capable  of  efiecting  a  fraud.  "In  respect  to  private  writings," 
says  Mr.  Bishop,  in  his  Commentaries  on  Criminal  Law,  vol. 
2y  sec.  438,  "it  is  immaterial  by  what  name  they  go,  and 
whether  they  are  under  seal  or  not,  provided  they  have  the 
other  requisites.  Thus  a  bond  or  other  deed;  a  bill  of  ex- 
change or  promissory  note;  a  check;  an  assignment  of  a  legal 
daim,  or  a  power  of  attorney  to  collect  it;  an  indorsement  of  a 
promissory  note;  an  indorsement  of  a  payment;  a  receipt  or 
acquittance;  a  letter  of  credit;  a  transfer  of  credit;  a  transfer 
of  stock;  an  order  for  the  delivery  of  money  or  goods;  an  ac- 
ceptance of  a  bill  of  exchange,  or  of  an  order  for  the  delivery  of 
goods;  an  affidavit,  in  England,  for  the  purpose  of  obtaining 
money  due  to  an  officer's  widow  fi:om  the  treasurer  of  the 
fuaeii's  bounty;  a  private  act  of  parliament;  a  copy  of  any 
instrument,  which  copy  is  to  be  used  in  evidmoe  in  the  plao3 
of  a  real  or  supposed  original;  a  testimonial  of  character,  as  a 
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Bchool-master  or  otherwise;  and  many  other  such  things — are 
instruments  of  which  forgery  can  be  committed." 

So  in  Queen  v.  Moah,  27  L.  J.  Mag.  Gas.  204,  it  was  held  thai 
forging  a  letter  of  recommendation  of  himself  to  the  chief  coq- 
stablo,  for  the  office  of  police  constable,  was  forgery  at  common 
law.  And  in  Qv^en  v.  Oriffith,  Id.  205,  where  a  station-mas- 
ter, employed  by  a  railway  company  to  pay  the  carrier  who 
delivered  and  collected  parcels,  told  the  carrier  falsely  that  the 
company  woidd  not  pay  him  for  delivery,  in  which  he  acqui- 
esced;  the  station-master  had  printed  forms  for  delivery  and 
collecting,  which  he  had  to  fill  up  and  return;  on  the  right- 
hand  side,  under  the  head  "collecting,"  was  written  ^'rec'd,'* 
which  was  signed  by  the  carrier's  servant;  and  he  paid  him 
thirteen  pounds  for  collecting,  but  the  delivery,  amounting  to 
twenty-six  pounds,  he  kept  himself;  after  the  receipt  was  writ- 
ten, the  station-master  put  a  receipt-stamp  under  the  name  of 
the  servant,  and  on  it  put  in  figures,  "£39,"  the  aggregate  of 
both  columns; — ^it  was  held  that  the  prisoner  was  guilly  of 
forging  the  receipt. 

We  perceive,  therefore,  that  the  crime  of  forgery,  at  the 
present  day,  extends  to  a  large  number  of  subjects  which  were 
not  in  existence  in  the  earlier  periods  of  the  criminal  law,  and 
some  of  which  had  their  origin  in  the  present  century.  It  is, 
therefore,  no  argument  to  say,  that  precisely  such  a  case  as 
the  present  is  not  to  be  found  in  the  books,  adthough  the  wri^ 
log  forged  is  covered  by  all  the  definitions  and  descriptions  of 
the  crime  of  forgery. 

The  industry  of  the  counsel  of  the  commonwealth  has,  how- 
ever, furnished  us  with  a  copy  of  the  indictment  in  the  case  of 
Nicholson,  who  was  convicted  in  1841,  in  the  court  of  general 
sessions  for  the  city  and  county  of  Philadelphia,  of  forging  an 
entry  in  the  day-book  of  his  employer.  He  was  defended  by 
two  of  our  ablest  lawyers,  Messrs.  J.  R.  IngersoU  and  F.  W. 
Hubbell,  who,  after  his  conviction,  moved  in  arrest  of  judgment^ 
but  the  motion  was  overruled,  and  the  defendant  sentenced. 
The  form  of  the  indictment  is  similar  to  the  present  one.  No 
writ  of  error  was  ever  taken,  and  it  remains  a  direct  decision 
of  a  court  of  criminal  jurisdiction  upon  the  very  point  now 
before  us. 

We  are,  therefore,  of  opinion  that  the  offense  is  properly  aet 
fiurth  in  the  indictment,  and  that  it  is  forgery  at  common  law. 

Judgment  afiSrmed. 
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Falsi  Buthlihi  nr  Pass  avb  Aoooust  Books  as  OoKSfxranNo  Pomixbt.— 
Xlub  questiiOQ  has  been  treated  at  oonsidenble  length  in  a  ooptoas  wila  to  Ar- 
mold  Y.  CM,  22  Am.  Deo.  312, 313^  and  on  page  321  other  instances  will  be  found 
«f  aceoonts which  maybe  the  subject  of  forgery:  See  also  Bamum  v.  StaU^  45 
Id.  601.  The  note  above  cited  ccmtains  nearly  all  of  the  cases  which  are  \o  be 
found  on  the  subject^  but  as  some  late  authorities  have  been  found  in  which 
the  question  is  iuTolved,  they  will  be  here  given.  An  interesting  case  is  that 
of  /»  re  Tulfy,  reported  in  20  Fed.  Rep.  812,  S.  C,  5  Grim.  Law  Mag.  913| 
&  C,  18  Bep.  263,  where  it  is  held  that  false  entries  made  in  the  usual  books 
•f  account^  or  memorandum  on  slips  directing  such  entries  by  others,  made  by 
an  officer  or  employee  of  a  bank  for  the  purpose  of  concealing  his  embeaile- 
iDents»  do  not  oonstitnte  f otgery,  as  defined  and  recognized  by  the  courts  of 
England;  and  where  a  party  is  held  for  eztraditi<m  to  such  oountry  under  the 
Ashbnrton  trsaty  for  forgery,  on  proofs  of  acts  committed  there,  he  should 
be  discharged.  The  facts  in  this  case  were  as  follows:  TuUy  was  snbmanager 
el  the  Pteston  Banking  Company,  Limited,  and  authorised  to  draw  checks 
upon  its  sgents  in  reducing  business.  The  practice  in  vogue  was  to  fill  out  a 
printed  memorandum,  termed  a  "  blue  sUp,"  showing  the  amount  drawn,  from 
whom,  and  how  the  proceeds  were  disposed  ol  Tally  signed  these  slips  with 
the  letter  "Pi^whi^^  stood  for  his  signature  and  anthenticatiou  of  the  trans- 
action stated  in  such  memorsndum.  The  blue  slips  were  then  handed  to  the 
accountant's  desk,  and  the  proper  entries  were  then  made  in  (ha  books  of  the 
bank,  the  slips  being  preserved  as  vouchers.  Tully  drew  checks  in  this  man- 
ner for  varioua  sums  of  money,  appropriated  the  same  to  his  own  use,  and 
returned  blue  slips  to  the  accountant's  department,  and  then  absconded. 
Brown,  J.,  in  delivering  the  opinion  of  the  court,  said:  "As  respects  the  blue 
dips,  if  I  were  at  liberty  to  consider  the  question  presented  in  connection 
with  the  Uw  of  evidence  prevailing  in  this  state  [New  York]  as  an  original 
one^  I  should  be  inclined  to  hold  they  might  possibly  constitute  forgery  at 
eommon  law,  on  the  ground  that  under  the  usage  of  the  bank,  and  the  course 
si  dealing  these  Uue  slips,  as  between  Tully  and  the  bank,  when  supple- 
BMoted  by  his  own  oath  as  oorreet  entries  made  at  the  time  of  the  transaction, 
and  in  the  course  of  his  official  duty,  mighty  in  the  absence  of  his  own  recol- 
lection, become  evidence  admissible  under  our  rule,  in  his  favor,  of  an  invest- 
ment by  him  of  the  moneys  he  had  received  as  stated  in  the  slips,  and  hence 
tending  to  show  an  acquittance  to  him  therefor  as  against  the  bank;  that  these 
slips  were  precisely  equivalent  to  entries  in  the  books  of  the  bank  by  Tully, 
and  of  the  same  effect  as  if  it  had  been  the  practice  for  him  to  make  entries 
in  the  books  of  the  bank,  instead  of  rendering  the  blue  slips  for  the  purpose  of 
such  entries  by  others. " 

In  support  of  this  doctrine  the  principal  case  is  dted,  and  the  learned  jurist 
then  proceeds  to  say,  in  effect^  that  when  such  entries  are  falsely  and  fraudu- 
lently  made,  in  order  to  conceal  embenlements^  they  might  well  be  held  to  be 
forgery,  as  entries  fslsely  made  to  the  prejudice  of  the  bank.  This  view  of  the 
law  is  undoubtedly  sound,  under  the  ruling  in  People  v.  PhelpB,  49  How.  Pr. 
426^  8.  C,  72  K.  Y.  366,  where  the  prisoner  was  convicted  of  forgery,  upon 
proof  that  he  made  a  false  entry  in  a  ledger  under  his  control  as  cashier  or 
derk  in  a  public  office^  mush  entry  being  made  for  the  purpose  of  deceiving 
and  defrauding  his  employers.  But  he  proceeds  as  foUows:  "For  the  pur^ 
poses  of  this  hearings  however,  on  a  claim  of  eztraditian  by  the  Britidi  gov* 
snunsDi^  I  am  prsduded  from  passing  upon  this  as  an  original  question,  in 
soanaotka  with  tha  rule  of  evidenoa  pravailing  here,  because  this  transaotion 
in  Bng**"^,  whsrs  a  diffBrent  role  of  evidence  seems  to  prevail;  I  refer 
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to  the  CMS  of  ir«Mbor,  6  R  ft  &  A22."  Xlio  biter  asthority  k  dfced  in  tlM 
note  to  Amdd  ▼.  Cost,  22  Am.  Dee.  313.  A  cue  identical  with  that  of  Tol- 
ly's, gupm,  in  eaaential  particalan^  is  that  of  In  rs  Ena,  reported  in  Spaar  on 
Extradition,  276,  8.  O.,  30  Alb.  L.  J.  144^  where  the  same  ruling  ia  held  to 
prevail  in  £avor  of  an  American  citiien  sojooming  in  Canada^  hot  held  for 
extradition  becanse  of  embeszlements,  committed  in  New  Tork,  by  falsifying 
the  acooont-books  of  the  Second  Katbnal  Bank  of  New  Tork  ci^,  while  ha 
was  acting  aa  preaidentof  that  inatitntion.  On  the  other  hand,  we  find  other 
Canada  cases  maintaining,  and,  aa  we  think,  with  better  reason,  an  exactly 
contrary  doetrine.  InreJarardf  4  Ont.  265,  is  a  caae  where  the  prisoner  waaa 
collector  for  the  oonnty  of  Middlesex,  New  Jersey,  and  kept  a  book  in  which  to 
enter  the  payments  and  receipt  of  money  received  by  him  aasnch  officer.  This 
book  was  the  principal  book  of  accounts  kept  by  him,  and  after  it  had  been,  ex- 
amined by  the  proper  auditors  aa  to  the  amounts  receiTed  and  paid  out  by  and 
through  the  prisoner  aa  such  collector,  and  a  certificate  of  the  same  made  by 
them,  the  prisoner,  who  was  a  defaulter,  with  intent  to  cover  up  his  defalca- 
tions, altered  the  book  by  making  false  entries  therein  of  money  received  and 
paid  out,  and  changing  the  additions  to  correspond.  Wilson,  G.  J.,  in  deliv- 
ering the  opinion  of  the  oonrt,  saya:  "I  entertain  no  doubt  whatever  that  the 
acts  alleged  against  the  prisoner  are  acts  of  forgery,  at  common  law;  and  in 
my  opinion,  they  are,  aa  entriea  in  his  aoconnt  between  the  priaoner  and  the 
county  of  which  he  waa  collector,  acts  of  forgery  by  oar  statute;  and  aooord- 
ing  to  the  evidence,  they  are  acts  of  forgery  according  to  the  law  of  New  Jer^ 
sey."  And  again  uxHalVs  Caae,  8  Ont  App.  31,  a  C,  32  U.  a  O.  P.  498^ 
it  is  held  to  constitute  iosfgaj  where  the  crime  charged  oonairta  in  the  firand- 
ulent  alteration  of  the  cash-book  and  aooounta  of  the  comptroUer  of  the  city 
of  Newark,  New  Jersey,  whereby  the  account^  purporting  to  be  the  amount 
of  cash  received,  is  so  falsified  and  altered  aa  to  enisle  the  priaoner  to  embes- 
ile  a  large  sum. 

Under  section  2582  of  the  MiawiHaippi  code^  which  makes  it  forgery  to 
fraudulently  alter  an  entry  in  any  book  of  acoounta  kept  in  a  publio  office,  a 
dty  assessment  roll  is  such  book  of  acoounta  and  the  subject  of  focgeryt 
Turbemlle  v.  State,  66  Miss.  793.  So  under  the  general  statntea  of  Maaaachn* 
setts,  chapter  162,  section  1,  an  accountable  receipt  for  money  may  be  forged 
by  fraudulently  increasiug  tiie  amount  named  therein:  C&mmomoeaUh  v.  Bcul' 
well,  129  Mass.  124;  and  see  also  Cmnmanwealth  ▼.  Butteriek,  100  Id.  12;  and 
again  in  State  v.  Manoell,  47  Iowa»  454,  the  crime  charged  waa  forgery,  with 
intent  to  defraud  of  a  receipted  account  for  a  debt  of  aeventeen  doUaza  and 
fifteen  cents;  from  the  facts  it  appeara  that  one  Gliesendorf  held  an  account 
against  defendant  for  ten  dollars  and  ninety  cents;  defendant  daimed  that  it 
was  paid,  and  presented  the  receipted  account  alleged  to  be  forged  aa  evidence 
of  payment.  In  an  action  upon  the  claim,  defendant  aet  up  payment  aa  a  d^ 
fense,  supported  by  the  receipted  account^  and  claimed  that  it  waa  given  npoB 
a  settlement  of  the  same  claim  sued  upon.  It  waa  proved  that  prior  to  the 
time  when  the  indebtedness  was  contracted,  defendant  waa  indebted  to  Glies- 
endorf to  the  amount  of  seventeen  dollars  and  fifteen  oents,  and  the  aoooanl 
charged  to  have  been  forged  waa  made  out  and  presented  to  defendant  as 
representing  the  items  of  the  first  indebtedness.  The  aooount  waa  paid,  i*' 
oeipted,  and  signed  in  the  name  of  Gliesendorf  by  his  derk;  but  no  date  ol 
payment  was  written  on  the  receipt.  Defendant  afterwarda  wrote  the  data 
of  payment  upon  the  receipt^  ao  aa  to  make  it  appear  tluit  payment  waa  made 
after  the  date  of  the  last  item  of  the  claim  aned  upon.  The  f orgary  oonsiatad 
af  this  alteration,  and  upon  the  evidenoa  dafandant  waa  €0imctad>    Whevaa 
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eheok  liM  been  rigned  with  specifio  Inrtmctioiis  to  vae  it  for  a  oertain  pnr- 
pcMe,  if  the  party  reoeiTiiig  it  fiUa  it  np  for  a  difisrant  paixKMW  «ad  ouuver>i 
the  money  drawn  upon  it  to  hia  own  me,  this  conatitatea  f  orgeiy  nnder  Wag- 
ner's Miesoiiri  statutes,  470,  sec  16:  State  ▼.  Kroe^er,  47  Mo.  552.  It  it 
forgery  for  one  party  when  aathorised  by  another  to  fill  np  a  check  with  a 
certain  amonnt  to  fill  it  np  with  a  larger  sam,  and  the  drcnmstance  that  the 
prisoner  alleges  a  claim  for  the  larger  sum  dne  him  as  salary  from  the  party 
authorizing  him  to  fill  np  the  check  makes  no  difference  and  is  immaterial; 
Seffina  v.  Wilson,  1  Den.  C.  0.  284;  S.  C,  2  Gar.  &  Kir.  527;  8.  C,  2  Gox 
Crim.  Gas.  426.  An  entry  of  the  receipt  of  money  or  notes  made  by  a  cashier 
in.  the  bank-book  of  a  creditor  of  the  bank  is  an  acoonntable  receipt  for  the 
payment  of  money  within  the  statate,  and  altering  the  principal  snm  by  pra- 
fixing  a  figure  to  increase  its  numerical  value  is  a  capital  forgery:  Bex  ▼.  JTor- 
rieanj  1  Leach  O.  O.  180. 

It  has  been  decided  in  New  Hampshire  that  it  is  not  forgery,  either  at  oom- 
mon  law  or  under  the  state  statute,  for  one  to  make  a  false  entry  in  his  own 
book  of  accounts:  State  ▼.  Towng,  46  K.  H.  266.  In  the  opinion  in  tlus  case^ 
the  principal  case  is  cited,  and  no  question  raised  as  to  the  soundness  of  the 
doctrine  laid  down,  but  a  distinction  is  drawn  between  the  criminality  of  one 
who  makes  a  false  entry  in  his  account-books  and  another  who  makes  s«ch 
entry  as  the  agents  of  others,  and  perhaps  the  decision  in  the  New  Hampshire 
case  may  be  traced  to  the  peculiar  structure  of  the  statute,  for  Sargent,  J., 
says:  "In  examining  our  statute,  it  will  be  seen  that  almost  every  form  of 
writing  or  instrument  known  to  the  law  is  specifically  enumerated  as  the  sub- 
ject of  forgery,  but  no  mention  is  made  of  accounts,  or  books  of  account.  It 
is  not  probable  that  if  the  law  was  intended  to  apply  to  so  common  a  thing 
aa  accounts,  they  would  have  been  mentioned  with  the  other  writings  speci- 
fied.'* As  between  the  principal  case  and  Siaie  v.  T<nmg,  mpra,  Mr.  Bishop 
says  that  in  principle  "  the  question  as  to  the  true  distinction  between  the  alter- 
ing of  a  book  of  accounts  and  the  making  of  a  false  original  entry  may  be 
stated  thus:  In  order  to  render  a  false  entry  or  alteration  in  such  a  book  for- 
gery, it  must  purport  to  be  what  it  is  not,  and  to  be  of  legal  validity.  If  one 
fraudulently  alters  a  book  of  accounts,  whether  originally  kept  by  himself  or 
by  another,  it  ceases  to  be  what  it  purports;  namely,  the  actual  record  of 
transactions  made  when  they  occurred.  Therefore  he  commits  forgery.  But 
if  he  simply  enters  a  false  charge  against  one,  he  does  not  thereby  substitute 
a  false  record  for  the  true  original,  he  merely  creates  an  original  record  which 
is  not  true  in  fact.  To  do  this  is  not  fOTgery: "  2  Biah.  Crim.  L.,  sec.  586. 
The  rule  of  law  laid  down  in  the  principal  case  maintains  in  Pennsylvania. 
In  ComrmmweaUh  v.  Bea/mieh,  81  Pa.  St.  389,  it  is  held  that  a  rparty  may  be 
convicted  of  forgery  under  an  indictment  charging  that  defendant,  as  secre- 
tary of  a  board  of  school  directors,  did,  with  intent  to  defraud,  alter,  muti- 
late, and  falsify  a  certain  book  and  writing,  commonly  known  as  the  duplicate 
of  taxes  levied  for  the  use  of  a  school  district.  And  in  Commtmioeaith  v. 
Luberg,  94  Id.  85,  a  teller  of  a  national  bank  was  convicted  in  the  state  court 
upon  an  indictment  charging  him  with  fraudulently  making  false  entries,  re- 
ports, and  statements  of  the  bank,  with  intent  to  injure  and  defraud  il 
Both  of  these  cases  hold  that  the  offeoase  charged  was  forgery  at  common  law. 
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[88  PBHVSTLTAinA  BtATE,  88L] 
OOBFOBATION  UAS  POWXE  TO  GaRBT  ON  ITS  LBOITDfATB  BUIHEBB  hj  all  Iflgrf 

and  necessary  means  not  prohibited  by  law  or  by  its  charter. 

Bonds  of  Railboao  Company  abb  not  Madb  Void  bt  bxino  Sbcubxd  bt 
MoBTGAGB  which  the  company  had  no  power  to  exeonte.  Nor  is  the 
holder's  right  to  recover  on  sndi  bonds  at  all  affected  by  a  memorandum 
thereon  that  they  were  issued  by  the  company  in  aooordanoe  with  xti 
charter,  and  that  the  mortgage  therein  recited  had  been  duly  ezecnted. 

Bona  Fidb  Pubohasbb  ob  Lands  ob  Bailboad  CSokpany  is  not  Bounb  io 
Sbb  to  Apfuoation  of  the  money  paid  for  them  to  the  porpoaea  of  the 
corporation,  where  the  bonds  are  in  snch  form  as  to  pass  by  deliyeiy. 
Nor  is  it  any  defense  to  an  action  on  such  bonds  that  the  books  of  the 
company  do  not  show  yalne  received  for  them,  or  that  the  presidsnt  of 
the  company  has  not  made  to  it  a  return  of  the  proceeds. 

BnBBYATioN  OF  Illbqal  Ratb  ob  Intkbbst  dobs  not  Pbbvxbt  RaouviBi 
of  the  principal  and  legal  interest  thereon.  ^ 

Debt.    The  opinion  states  the  &ct8. 
Lexy  for  the  plainti£b  in  error. 
Parsofw,  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  This  was  an  action  of  debt,  brought 
by  the  plaintiff  below  against  the  company,  on  twenty  bonds 
of  five  hundred  dollars  each,  amounting  to  ten  thousand  dol- 
lars, together  with  the  amount  due  on  the  coupons  thereto 
attached,  all  dated  the  ninth  day  of  June,  1856.  The  first  in- 
terest was  to  fall  due  on  the  fifteenth  day  of  June,  1857»  and 
semi-annually  thereafter. 

There  was  a  mortgage  giyen  at  the  time  of  the  execution  cl 
the  bonds,  on  the  property  and  lands  of  the  company  to  secure 
their  payment,  in  which  it  is  stipulated  "  that  if  default  be 
made  in  the  payment  of  the  interest  on  the  said  bonds  for 
ninety  days  after  the  time  appointed  for  the  payment,  the 
principal  sum  of  the  said  bonds  shall  become  due  and  pay- 
able, as  if  the  time  appointed  for  the  payment  thereof  had 
actually  arrived."  Default  having  been  made  in  the  payment 
of  interest,  this  suit  was  brought,  and  copies  of  the  claim  filed. 

To  prevent  judgment  being  had,  the  president  of  the  com- 
pany made  and  filed  an  affidavit  of  defense.  The  judge  at 
niti  priusy  on  motion,  directed  judgment  to  be  entered  against 
the  defendants,  on  the  ground  of  its  insufficiency,  and  this  is 
the  only  error  assigned  on  this  record. 

The  matters  alleged  in  the  affidavit,  and  relied  on  as  a  de- 
fense, are:  1.  That  the  company  had  no  authority  to  issue  Htm 
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bonds,  and  from  a  memorandum  on  the  bonds  themselves,  the 
plaintiff  knew,  or  had  the  means  by  inquiry  of  knowing  it; 
2.  That  the  books  of  the  company  did  not  show  that  any  value 
had  been  received  by  the  company  for  the  bonds;  that  the  said 
bonds  had  been  delivered  to  the  then  president  of  the  company, 
whose  accounts  remained  unsettled,  and  that  he  had  made  no 
return  of  the  proceeds  of  the  bonds  to  the  company;  8.  That 
the  rate  of  interest  (twelve  per  cent)  which  the  bonds  bear  is 
illegal. 

1.  The  plaintiffs  in  error  seek  to  establish  the  point  that 
these  bonds  are  void  because  the  company  had  no  power  to 
create  the  mortgage  accompanying  the  bonds;  and  thus,  as 
the  accessory  was  inefficient,  the  principal  was  void.  In  other 
words,  as  the  power  of  the  company  had  been  exhausted,  to 
pledge  by  mortgage  the  franchises  and  property  of  the  com- 
pany, they  were  not  bound  to  fulfill  their  obligations  created  by 
these  bonds.  It  is  a  well-known  principle  of  law,  that  a  cor- 
poration, like  a  natural  person,  has  the  right  to  carry  on  its 
legitimate  business  by  all  legal  and  necessary  means  not  pro- 
hibited by  law  or  by  its  charter.  "  That  it  has  at  least,''  bsljb 
Kennedy,  J.,  in  Dgtm  y.  Bank  of  the  United  States^  5  Watts  A 
8.  223,  '^  every  capacity  that  is  necessary  to  carry  into  ef* 
bet  the  purposes  for  which  it  was  established,  cannot  well  be 
questioned."  This  principle  has  been  repeatedly  asserted  by 
Uiis  and  other  courts,  and  in  view  of  it,  why  had  not  the  Phil- 
adelphia and  Sunbury  Railroad  Company  a  right  to  issue  their 
bonds  in  the  form  of  Uiose  in  question  ?  We  have  nothing  to  do 
with  the  mortgage  in  the  investigation  of  this  question;  that  is 
another  thing.  It  may  be  that  it  will  not  affect  the  security 
intended;  we  do  not  know,  and  give  no  opinion  in  regard  to  it 
But  would  this  be  a  reason  why  the  bonds  should  not  be  bind- 
ing ?  It  often  has  and  often  will  occur,  that  mistakes  and  de- 
fects in  mortgages  have  rendered  them  worthless  as  securities, 
but  nobody  ever  presumed  Hbai  the  bond  was  therefore  to  have 
no  obligatory  force.  The  power  to  issue  the  bond  is  all  we 
have  to  do  with.  In  McMaeters  v.  Reed^  1  Grant  Gas.  86,  it 
was  strenuously  urged,  that,  as  the  legislature  had  conferred 
on  the  Erie  Canal  Company  a  power  to  borrow  money  on  mort- 
gage to  enable  them  to  complete  their  work,  this  covered  the 
whole  scope  of  power  possessed  by  the  company,  and  they 
could  not  issue  bonds  without  such  mortgage.  But  they  did 
not  think  so,  and  issued  bonds  payable  to  bearer  without  any 
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accompanying  mortgage.  It  waB  insigted  that,  as  tlna  wae  xm- 
authorized,  the  parties  ezecntmg  the  bonds  made  themselves 
personally  liable.  Bat  this  court  held  that  the  company  had 
of  necessity  the  right  to  enter  mto  obligations  in  canying  out 
the  ends  of  their  creation,  and  that  the  obligations  were  bind- 
ing upon  the  company.  The  last  case  on  this  subject  affirming 
this  doctrine  is  Fritz  y.  H(dy  Trinity  Church  [not  repc»rted], 
decided  at  this  term.  We  have  no  doubt  the  company  had  a 
right  to  issue  the  bonds,  and  are  liable  upon  them  willioat  re- 
gard to  the  mortgaga  Nor  do  we  think  that  the  memorandum 
on  the  bonds,  that  they  were  issued  by  the  *^  comjMmy,  in  ac- 
cordance with  its  charter,  to  the  amount  of  five  hundred  thou- 
sand dollars,  and  that  the  mortgage  therein  recited  had  been 
duly  executed "  and  delivered  to  the  trustee,  had  any  effect 
whatever  in  this  case  prejudicial  to  the  plaintiff's  right  of  re- 
covery. What  effect  it  may  have  when  the  mortgage  comes 
to  be  tested  we  cannot  say.  Thus  £Eur,  the  affidavit  of  defense 
WES  insufficient. 

2.  It  was  not  sufficient  to  allege  that  the  books  of  the  com- 
pany did  not  show  value  received  for  the  bonds,  or  that  the 
president  had  not  made  a  return  of  the  proceeds  to  the  com- 
pany. The  bonds  were  in  such  form  as  to  pass  by  delivery;  a 
purchaser  had  simply  to  pay  his  money  and  take  his  bond. 
He  was  not  bound  to  see  to  the  application  of  the  money  to 
the  purposes  of  the  corporation.  He  might  presume  that  tiiey 
had  sufficiently  provided  for  their  own  safety  in  that  matter. 
The  allegation  is  not  that  the  bonds  were  obtained  fraudu- 
lently and  without  being  paid  for,  nor  that  they  were  not  in 
fact  paid  for  to  the  proper  officer  or  officers  of  t^e  company, 
but  only  that  the  books  do  not  show  what  had  become  of  the 
proceeds.    This  was  clearly  insufficient. 

3.  The  third  matter  of  defense  is  as  to  the  illegality  of  the 
interest.  This  does  not  avoid  the  bond:  Wyeoff  v.  Longhead^ 
2  Dall.  92;  Turner  v.  Calvert^  12  Serg.  &  R.  46,  and  many  cases 
since.  This  being  so,  the  courts  in  this  state  have  always  held 
that  a  recovery  might  be  had  for  the  principal  and  legal  inter- 
est on  usurious  paper.  This  id  too  well  settled  to  admit  of 
elaboration.  The  plaintiff  below  relinquished  the  excess  of 
interest,  and  only  claimed  payment  for  the  principal  of  their 
bonds  and  coupons,  with  six  per  cent  interest  This  he  was 
entitled  to.  We  see  no  error  in  the  case;  and  the  judgment 
is  affirmed. 
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PowxBS  9W  CkAPOBATioxs:  8ee  Ahb^  ▼.  5fl7aqp%  72  Am.  Deoi  148;  noteltf^ 

Couvan  Bqkd8>  Nxooiiabzlitt  or:  See  Morru  Caatai  and  Bmimg  Ox  ▼. 
Fkher,  64  Am.  Dea  423»  note  428,  where  thia  subject  is  diociuied. 

UsuBiouB  Ck>irrRACT,  Principal  and  Iktkrbbt  Rbooyzbablb  on:  See 
Baugher  ▼.  Nelmm,  52  Am.  .Dec.  694,  note  702. 

PUKtlLASBB  OF  OORFOBATION    BONDS  IS  NOT  BOITVD  TO  Ssi  TO  ApFLIOA- 

noN  of  the  money  to  the  pospoeee  of  the  corponlkii  iMoing  theoi:  JmUm  t. 
Sirciiip^  4  FhiU.  348;  dting  the  principal  caee. 

GOBIOBATIOK   BONM  ABS   CaPABLI  OV  PAflBOM  BET  DBJVSSr,  tO  IS  to 

eoaUe  the  holder  to  mMntaiTi  an  actioa  thereon  in  his  own  naoM:  JfofM  ▼• 
Frkk,  105  Fk.  St  168»  dting  the  principal 
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AonoN  or  Dnr  Los  on  Fobhon  Jubomxnt,  notwitfaataading  it  haa 
appealed  from,  where  the  judgment  may  be  executed  in  the  jnriadietioa 
where  it  haa  been  rendered. « 

AcnoN  ON  FoBOON  Jtn>0MENT  18  Original  Indxfxndbnt  AonoN»  and  the 
judgment  therein  is  conduaiTe,  unleas  on  a  i  wiwsil  of  the  Aral  judgmeit 
the  defendant  be  awarded  a  right  to  audita  querela,  or  *  writ  of  errov 
coram  nobie  to  have  the  court  below  reForae  its  own  proceedings,  and  award 
restitution,  as  the  case  may  require. 

Debt  on  a  judgment  obtained  by  the  plaintiffB  againgt  the 
defendants  in  the  superior  court  of  the  city  of  New  York.  To 
the  declaration,  the  defendants  pleaded  inter  alia^  "that  after 
the  entry  of  the  said  supposed  judgment  in  the  said  declara* 
tion  mentioned,  and  prior  to  the  institution  of  this  present  suit^ 
to  wit,  on  the  ninth  day  of  July,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  fifty-eight,  the  said  defendants  did  duly 
enter  and  take  an  appeal  from  the  said  judgment  from  the 
said  superior  court  of  the  city  of  New  York,  to  and  into  the 
general  term  of  the  said  superior  court  of  the  city  of  New  York, 
which  said  appeal  is  still  in  full  force  and  depending,  and  unde* 
termined."  The  court  below  sustained  a  general  demurrer  to 
this  plea.    The  other  Ceu^ts  are  stated  in  the  opinion. 

OuUlaUj  for  the  plaintiffs  in  error. 

H.  Wharton^  for  the  defendants  in  error. 

By  Court,  Lowbie,  C.  J.  The  forms  of  the  obsolete  English 
action  of  debt  on  judgment  in  the  same  court  can  hardly  be 
deemed  binding  in  such  a  case  as  this:  7  Vin.  Abr.  851;  20  Id. 
67.  The  main  purpose  of  that  action  was  to  revive  a  judgment 
after  a  year  and  a  day:  AnonymuSj  Holt,  196;  and  its  place  ii 
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now  supplied  by  the  process  of  8cire  faeioB.  Indeed,  ttie  actioD 
of  debt  on  such  a  judgment,  though  in  form  an  original  action 
on  a  new  original  writ,  came  to  be  treated  as  a  mere  supple^ 
ment  to  the  former  record  and  dependent  on  it;  for  by  a  re- 
versal of  the  first  judgment,  the  second  was  treated  as  annulled: 
Creamer  ▼.  HumbersUm^  2  Keb.  620.  That  class  of  cases  might 
help  us  in  working  out  the  rule,  that  a  writ  of  error,  though 
staying  execution,  does  not  prevent  a  scire  facias  to  revive  a 
judgment  or  continue  its  lien;  but  they  cast  little  light  on  the 
right  of  action  here,  on  a  judgment  in  a  subordinate  court  of 
another  state,  after  an  appeal  entered  to  a  higher  court. 

In  strict  form,  a  scire  fadas  is  a  continuation  of  the  same 
record,  and  no  independent  judgment  is  entered  on  it;  and 
therefore,  a  writ  of  error  that  reverses  the  principal  judgment 
sweeps  away  all  that  follows  it.  There  is,  therefore,  no  neces- 
sity to  treat  a  writ  of  error  as  preventing  a  proceeding  by  scire 
fadoB  to  revive  a  judgment,  if  the  objection  that  the  record 
is  gone  to  another  court  can  be  got  over;  and  certainly  a  writ 
of  error  does  not  entirely  remove  the  record,  so  as  to  prevent 
all  proceedings. 

Here  the  action  of  debt  on  a  foreign  judgment  is  an  original 
and  independent  action,  and  no  judgment  that  we  may  render 
on  it  can  be  affected  by  any  proceedings  elsewhere;  for  those 
proceedings  cannot  set  aside  or  confirm  what  we  may  do.  Our 
judgment  is  final,  and  a  writ  of  error  to  it  does  not  bring  up 
'  the  proceedings  elsewhere  on  an  appeal  or  writ  of  error  to  the 
first  judgment.  If,  then,  we  enter  judgment,  it  must  be  con- 
clusive, unless  we  leave  it  to  be  set  aside  or  stayed,  or  enforced 
at  the  discretion  of  the  court  below,  on  which  proceeding  a 
party  has  no  right  of  review;  or  unless  we  say  that  on  a  re- 
versal of  the  first  judgment,  the  defendant  shall  have  a  right 
to  audita  querela;  or,  perhaps,  to  a  writ  of  error  coram  no6ia, 
to  have  the  court  below  reverse  its  own  proceedings  and  award 
restitution,  as  the  case  may  require.  Both  of  these  forms  of 
proceeding  are  allowed  in  our  practice,  though  seldom  used, 
and  therefore  the  parties  may  resort  to  them,  if  they  do  not 
think  proper  to  abide  by  the  discretion  of  the  court  below. 
Perhaps  the  new  fact  might  be  put  upon  the  record  without 
this  form.    We  know  not  why  the  parties  may  not  agree  to  it. 

It  seems  to  us,  therefore,  tiiat  we  may  treat  this  judgment 
in  New  York  as  the  ground  of  an  action  here,  though  it  has 
been  appealed  from.  A  writ  of  error  here  does  not  stay  pro- 
ceedings on  a  judgment  unless  proper  bail  be  entered,  and  it 
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may  still  be  executed  as  a  judgment,  subject  to  restitution  in 
case  of  reyersal.  Tbis  rule  gives  us  the  principle  of  the  present 
case. 

In  New  York,  an  appeal  takes  the  place  of  a  writ  of  error, 
just  as  it  does  in  nUi  prixu  cases  with  us.  In  New  York,  an 
appeal  does  not  stay  proceedings  without  bail,  or  a  special  order 
of  the  court,  or  a  judge  thereof;  and  where  this  is  wanting,  we 
must  treat  the  judgment  as  a  ground  of  action  here,  because  it 
may  be  executed  there. 

The  appeal  is  pleaded  in  bar  without  any  allegation  that  the 
proceedings  were  stayed  by  it;  and  therefore  it  does  not  answer 
the  action.  Even  if  the  appeal  had  operated  as  a  stay,  per- 
haps the  plea  ought  to  have  been  in  abatement,  but  we  are  not 
required  to  decide  this.  Possibly  either  might  be  a  good 
answer  to  a  judgment  which  furnishes  no  ground  of  action  as 
It  stands  at  the  time. 

Judgment  aflSrmed,  and  record  remitted. 

Thompson,  J.,  did  not  sit  at  the  hearing,  having  been  of 
counsel  in  the  cause. 


RfTTT  Lm  on  FoBnoN  Jvwnaxrt  Appiaucd  wbom,  bat  not  inpenedM^ 
the  judgment  being  left  to  be  Mi  adde  or  itayed  by  atuUta  qvertlOf  or  writ  of 
error  coram  nobis,  in  caae  of  rereraal  of  the  (Miginal  judgment:  DamUott  v. 
Sttutfi,  1  Blbb.  352,  citing  the  principal  caee.  The  principal  caae  ia  aLK>  cited 
in  FiUfer  v.  Hooey,  117  Maaa.  108,  to  the  point  that  an  action  liea  on  inch  a 
fndgiiient,  when,  by  the  law  of  the  atate  where  it  waa  rendered,  the  appeal 
not  have  the  cAot  to  atay  execution. 


Helfbich  v.  Commonwealth. 

[tt  PsvmrrLTAKu  State,  6a] 

AsirLTntT  Meakb  Sexual  IirrfBOoirKSB  by  Mauukd  Pnuioir  with  any 
person  not  hia  or  her  wife  or  husband.  A  married  man  may,  therefore^ 
lie  guilty  of  adultery  with  a  single  woman. 

IiTDirrvENT  POB  Abultebt  is  SuFnciBKT,  which  charges  that  the  accused, 
haviug  a  wife  in  fuU  life,  whom  it  names,  did  commit  adultery  with  a 
woman  bearing  a  different  name  from  that  of  hia  wife,  without  othcrHise 
allegiug  carnal  knowledge,  and  without  averring  that  the  person  witli 
mlioui  the  crime  was  committed  was  not  his  wife. 

Lndictment  for  adultery,  which  charged  that  the  defendant^ 
being  a  married  man  and  having  a  wife,  to  wit,  Mary  Ann 
Helfrich,  iu  full  life,  did  commit  adultery  with  a  certain  Ma* 
tilda  Moyer.  The  defendant  was  convicted  in  the  court  below^ 
and  moved  in  arrest  of  judgment  on  the  grounds  that  the  iur 
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dictment  £d  not  charge  that  he  had  carnal  knowledge  of  Urn 
body  of  Matilda  Moyer,  that  it  did  not  charge  that  Matilda 
Moyer  was  a  married  woman,  and  that  it  did  not  charge  that 
Matflda  Moyer  was  not  the  wife  of  the  defendant.  The  motioa 
was  OTermledy  and  the  defendant  sued  oat  a  writ  c€  enor. 

Boeder  ^und  Brwm^  for  the  plaintiff  in  error. 
Marx  and  MaxweU,  for  the  commonwealth. 

By  Conrt,  Lowrie,  C.  J.  We  are  not  convinced  by  the 
learned  argument  of  the  defendant's  coonsel.  Onr  statate  of 
1705  makes  fornication  and  adultery  punishable;  but  it  does 
not  define  them.  Why?  Evidently  because  the  w<»d8  wero 
so  well  understood  that  a  definition  was  not  thought  of.  lliey 
are  also  used  without  definition  in  the  act  of  the  same  jresr 
against  incest:  1  Smith's  Laws,  26.  And  adultery  is  so  used 
in  the  divorce  laws  of  1785  and  1815;  2  Id.  243;  6  Id.  287.  It 
is  almost  defined,  as  to  a  mairied  man,  in  the  act  of  February 
22,  1718,  1  Id.  100,  where  "live  in  adultery"  is  defined  "co- 
habit unlawfully  with  another  woman."  The  same  meaning 
is  <ebown  when  it  is  declared  that  a  husband,  marrying  on  a 
false  rumor  of  his  wife's  death,  "shall  not  be  liable  to  the  pains 
of  adultery:"  2  Id.  345. 

Indeed,  we  understand  the  counsel  as  admitting  that  long 
before  the  act  of  1705,  through  the  ecclesiastical  courts  and 
otherwise,  the  words  "adultisry"  and  "fornication"  had  ac- 
quired a  definite  meaning,  applying  to  acts  of  married  and 
unmarried  persons  respectively;  but  they  argue  that  this 
meaning  is  illegitimate,  and  had  grown  up  improperly  so  far 
as  relates  to  the  act  of  a  married  man  with  a  single  woman; 
and  to  prove  this,  they  refer  to  the  loose  marriage  relations,  and 
to  the  low  condition  of  woman  in  ancient  times. 

Suppose  we  admit  the  change  of  meaning  in  the  word;  this 
does  not  prove  that  the  change  was  improper.  Virtue  {virtus) 
once  meant  only  manliness,  and  yet  that  £alls  far  shxxrt  of  its 
legitimate  meaning  now.  It  is  the  law  of  language  to  be 
always  changing,  and  therefore  change  is  not  illegitimate. 

But  suppose  the  change  was  improper:  that  is  not  the  ques- 
tion; nor  whether  it  was  introduced  by  Puritans  or  Mohamme- 
dans. Not  legislation,  but  interpretation,  is  our  business;  not 
the  correction  of  language,  but  the  ascertainment  and  applica* 
tion  of  its  meaning.  What  did  the  legislature  mean  by  the 
word  "  adultery"?    Or,  as  they  have  not  defined  it,  what  did 
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it  mean  in  common  usage?  We  do  ne4  undentand  it  W  be 
questioned  that  it  meant  sexual  intercourBe  by  a  married  per- 
son with  any  person  not  his  or  her  wife  or  husband.  We  can- 
not doubt  that  this  was  its  meaning,  in  cxmiiimio  usage,  wlnn 
Ais  law  was  passed.  80  the  legisliEture  wamsk  have  used  il^ 
and  so  they  have  been  always  understood. 

In  desmbing  the  offense  in  an  iadictmcot,  no  greater  par- 
ticularity has  heretofore  been  reqtdred  than  is  fiMmd  here,  and 
tins  ought  to  be  enough  to  sustsin  this  indictmenl  We  d0 
not  think  that  nxMre  ought  to  be  allovped,  unless  it  night  be  id 
stating  the  place.  ''  Commit  adultery  "  does  not  merely  inHpiy* 
bfrt  expresses,  carnal  knowledge,  lor  that  is  ite  ^ery  meaning. 
Having  carnal  knowledge  is  but  a  euphendsiife  of  it. 

It  is  not  charged  that  Matilda  Meyer  was  not  hie  wife;  b«i 
his  wife  is  named  by  a  diffeient  nnne  as  still  alive,  and  no 
<me  can  reasonably  suppose  thai  tfae  wife  and  Matilda  Meyet 
mte  not  different  persons. 

Judgment  affirmed,  and  reootd 


As/CLTEBY,  What  Covnavrm  See  AMst.  Wmtkm^  6a  Mbl.  Dm, 
note  flSy  wheve  oUier  oeaes  are  coUaeted. 


SiNGEBLY  V.  Swain's  Administbators. 

(88  PBKN8TLVAKIA  STATB,  102.] 

Djsbt  Dvi  vsom  Dsobdknt  cannot  bs  Skt  oft  by  Che  defisiubnt  &i  sa 
actum  brought  by  an  administrator  to  recover  the  difference  beiwe—  tiM 
80XI1  at  which  he  bid  off,  at  orphans'  court  eak^  pmt  of  the leal eelabaol 
the  decedent,  and  the  onm  at  which  i*  aold  on  a  reenlni  madaneceamj 
by  his  refusal  to  comply  with  his  bid. 

ElOULABITT    OF    PROCEEDINGS    IN    OrFHANS'  CO01tT  OANITOT  BS    fsqOIBMD 

into  in  a  coUateral  proceeding. 
Tkbhb  of  Obphajts'  Coubt  Saxji  asm  PiBT  or  Jvanm  Dauau^  te  be 

made  by  the  courts  and  not  by  the  aacoteraor  adnuoHtntDn^  and  may 

be  amended  or  modified  by  the  oonrt  at  any  time  before  the  record  is 

made  up  and  closed. 
Alteration  bt  Coitrt  of  Terms  of  Sale  or  Pbukjujcht^  IbuL  Tbrnam 

will  not  rdiere  from  Hability  a  pvrebaser  malODa  Maolft  m  pajanit  of 

his  bid. 
LnN  Cbbditok  PuitcBAaDro  at  Obphaxe'  Ooubt  Sali  must  Oomflt  with 

Requirsmentb  of  the  act  relating  to  ezeoatioii%  In  ordec  to  entitle  hiv 

to  retain  a  portion  of  the  purchase-money. 

AieuifPsiT  by  the  admimstraiora  cf  T«  W*  Simiiiy  dgpaaiad. 
The  &ct»  i^pear  from  the  opinioQ. 
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Juvenal,  for  the  plaintiff  in  error. 

8,  H.  PerkinBf  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  Nothing  is  more  clear  than  that 
the  defendant's  set-off  was  properly  rejected.  For  what  was 
it  ?  The  defendant,  called  on  to  answer  for  the  difference  be- 
tween the  smn  at  which  he  bid  off,  at  orphans'  court  sale,  |»art 
of  the  real  estate  of  the  decedent,  and  the  sum  at  whicli  it 
sold  on  a  resale,  made  necessary  by  his  refusal  to  comply  with 
his  bid,  offered,  in  defense  of  Umself,  to  show  the  decedent's 
indebtedness  to  him. 

It  would  seem  that  the  rule  of  the  district  court  in  relatioo 
to  notice  of  set-offs  had  not  been  complied  with  by  the  defend- 
ant; but  his  offer  was  not  evidence  on  general  principles. 

The  estate  of  Swain,  said  to  be  largely  insolvent,  was  in 
process  of  administration,  for  distribution  among  creditors  ac- 
cording to  law.  The  orphans'  court  sale  was  a  necessary  step 
in  this  process.  The  defendant,  by  bidding  off  the  property 
in  question,  entered  into  a  contract  with  the  executors,  as 
such,  on  which  he  is  now  called  to  answer.  If  he  may  set  off 
the  indebtedness  of  the  decedent,  and  thus  release  himself 
from  the  consequences  of  his  contract,  he  not  only  obtains  an 
advantage  over  other  creditors  of  the  estate,  but  he  makes  it 
impossible  for  the  executors  to  distribute  the  estate  according 
to  law. 

Besides,  the  debts  are  not  in  the  same  right.  One  of  them 
never  existed  between  the  defendant  and  the  decedent,  and  the 
other  existed  between  them  only.  The  principle  has  Ixsen 
twice  ruled:  Wolfersberger  v.  Bueher^  10  Serg.  &  R.  10;  Steel  v. 
Steely  12  Pa.  St.  64;  and  was  applied  to  parties  in  a  fiduciary 
relation  of  a  different  character,  in  Beeler  v.  Turnpike  Co.^  14 
Id.  162. 

The  regularity  of  the  proceedings  in  the  orphans'  court  is 
not  to  be  inquired  into  in  this  collateral  action.  Having  ac- 
quiesced in  them  without  appeal,  the  only  question  which  the 
defendant  has  raised  upon  this  record,  to  be  noticed  by  us,  is 
the  legal  effect  of  the  alterations  of  the  terms  of  sale. 

We  have  lately  had  occasion  to  consider  the  nature  of  or> 
phans'  court  sales  of  real  estate,  with  especial  reference  to  the 
power  and  duty  of  the  court  to  prescribe  terms  of  sale.  Wa 
hold  that  the  terms  of  sale  are  part  of  the  judicial  decree,  and 
are  to  be  made  by  the  court,  and  not  by  the  executors  or  ad- 
ministrators; andf  like  any  other  decree,  may  be  amended  or 
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modified  by  the  court,  at  any  time  before  the  record  is  mado 
ap  and  closed. 

When  Mr.  Singerly  twice  pmrchased  this  property  and  re- 
fiused  to  comply,  he  was  bound  to  take  notice  that  the  orphans' 
court  had  power  to  alter  the  terms  of  the  next  sale.  He  ran 
the  risk  of  a  change  of  terms  that  would  depress  the  price.  He 
has  no  reason,  therefore,  to  complain,  now  that  such  change 
was  made.  His  capricious  conduct  could  not  impair  the  pow« 
ers  of  the  coiirt.  Because  they  had  again  and  again  ordered  a 
sale,  with  only  fifty  dollars  paid  down,  and  had  ascertained 
that  on  such  terms  the  purchaser  could  not  be  held,  were  they 
to  be  denied  the  right  to  make  a  sale  on  terms  that  would  hold 
the  purchaser?  To  deny  the  legal  efiects  of  such  a  sale  is  to 
deny  the  right  to  make  it.  The  act  of  assembly  requires  the 
sale  to  be  made  under  the  '*  direction  "  of  the  court,  and  in  a 
collateral  proceeding  they  are  always  to  be  considered  to  haye 
exercised  a  sound  discretion.  We  hold,  therefore,  that  they 
had  a  right  to  alter  the  terms  of  sale,  and  that  such  alteration 
discharged  no  liability  which  the  defendant  had  incurred  by 
reason  of  his  non-compliance  with  the  former  sale. 

But  he  complains  that  he  was  a  lien  creditor  to  nearly  the 
amount  of  his  bid,  and  that  he  ofiered  to  pay  the  difierence  to 
the  executors.  If  he  was  a  lien  creditor,  he  was  within  the  first 
and  second  sections  of  the  act  of  the  twentieth  of  April,  1846, 
relating  to  executions,  Purd.  Dig.  343,  and  should  have  pursued 
the  directions  therein  contained.  He  should  have  tendered 
to  the  executors  a  certified  copy  of  his  lien  and  his  receipt  for 
the  amount  thereof,  and  then,  on  payment  of  the  difierence  be- 
tween that  and  his  bid,  he  would  have  been  in  a  condition  to 
assert  his  rights  and  prevent  a  resale. 

But  this  part  of  his  duty  he  appears  to  have  neglected,  and 
has  thrown  himself  on  the  forlorn  hope  of  disputing  the  or- 
phans' court's  right  to  vary  the  terms  of  sale. 

The  cases  cited  to  sustain  him  do  not  apply,  and  the  judg* 
ment  must  be  affirmed. 

Judgment  affirmed. 

8n-onr:  See  ffoffes  ▼•  ffof^  73  Am.  Deo.  700^  note  711»  where  ofthet 
eeeee  are  ooUeeted. 

Qbi>sb8  ov  TmomMsrm  Coobt,  whbv  vot  Gollatirallt  Attackabli:  See 
SaUomtiaU  ▼.  .fiOiy,  66  Am.  Deo.  834^  note  841»  wlura  cfther  ceeee  areooUeoted. 
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Cox  V.  Pbbedlby, 

[IS  PmnwYhyAXUL  Statb,  laij 

DoD  ov  Laitd  Bocvdsd  bt  8n>B  or  Stbsbt  Coststb  Itna  10  Qbrhi 
of  tbe  street^  althoagh  the  distances  given  in  the  deed  faring  ilie  line  only 
to  the  side  of  the  street;  and  if  such  street  he  vacated,  the  gimntee  hm 
the  ri^t  to  extend  his  line  to  the  middle  of  it 

Stake  bt  Sidb  or  Sibxbt  is  hot  Suoh  Fizsd  MoMOfxziT  as  will  ooufnl 
tae  mle  that  a  grantee  of  land  boonded  fay  the  side  of  a  street  takes  to 
the  center  thereof. 

CovsTBTTonoN  or  Dbbd  Fbbb  ntOM  Amauuirv  n  bob  Goubt,  and  not  for 
the  jury,  bat  the  oonrt^  in  oonstming  a  deed,  sbonld  look  at  the  cirenni- 
stanoes  under  which  it  was  niad%  for  the  pmpoae  of  anxviqg  at  tiM 
intention  of  the  parties. 

EjBCTifENT  by  Jacob  Freedley  ag&inst  Abraham  R.  Cox  font 
a  lot  of  land  in  Norristown.  On  the  fifth  of  Noyember,  1849, 
John  Freedley,  being  the  owner  of  a  large  property  in  said 
borough  of  Norristown,  conveyed  to  Abraham  R.  Cox,  the  de- 
fendant, a  portion  of  it,  by  the  deed  referred  to  in  the  opinion. 
In  1851,  John  Freedley  conveyed  the  remainder  of  the  prem- 
ises to  Jacob  Freedley,  the  plaintiff,  the  deed  describing  the 
property  as  bounded  by  the  south-east  side  of  Race  street 
Race  street  was  opened  in  1834,  and  in  1855  was  duly  vacated, 
and  a  new  street  was  laid  out  and  opened  partly  on  the  bed  of 
Race  street,  leaving  a  strip  of  land  between  the  side  of  the  new 
street  and  the  defendant's  ground,  but  not  extending  to  the 
center  of  the  old  street.  The  defendant  took  possession  of  this 
strip,  and  for  it  this  ejectment  was  bror^ht.  There  was  a 
verdict  and  judgment  for  the  plaintiff.  Other  fjEUrts  appear 
from  the  opinion. 

Boydj  for  the  plaintiff  in  error. 

Krause  and  McMiUer^  for  the  defendant  in  enrar. 

By  Court,  Woodwabd,  J.  The  case  of  Paul  v.  Carver  was 
twice  before  this  court,  and  is  twice  reported:  24  Pa.  Bt.  207 
[64  Am.  Dec.  649],  and  26  Id.  223  [67  Am.  Dec.  418]. 

On  the  last  hearing  it  came  down  to  the  question,  whether 
the  owner  of  a  city  lot,  whose  deed  is  bounded  ''along  the 
northerly  side  "  of  a  particular  street,  has  title  to  the  center  of 
the  street,  so  that  after  vacation  of  the  street  by  public  authority 
he  may  recover  in  ejectment  the  ground  lying  between  the 
northerly  side  and  the  center.  In  deciding  this  question  in 
favor  of  the  plaintiff,  we  admitted  that  the  intention  of  the 
parties  was  to  control  the  construction  of  the  deed,  and  that 
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they  might  define  their  mtention  to  be  bounded  hj  the  side  of 
the  street  so  explicitly  as  to  limit  the  right;  bnt  we  held  that 
such  intention  was  not  to  be  inferred  from  the  words  ''along 
the  northerly  side/'  nor  from  measurements  of  the  rectangular 
lines  that  would  terminate  at  the  side. 

That  the  decision  was  well  supported  by  reason  and  author* 
ity  was  folly  shown  by  the  learned  judge  who  delivered  the 
opinion.  I  relieve  the  present  case  of  much  discussion,  by 
reference  to  what  was  said  when  that  case  was  before  us,  espe* 
cially  the  last  time. 

We  have  here  for  construction  the  words  contained  in  the 
deed  of  John  Freedley  to  Abraham  R.  Cox,  of  the  fifth  of  No- 
vember,  1849. 

It  describes  a  lot  in  the  borough  of  Norristown,  by  courses 
and  distances,  and  by  streets  and  lanes.  "Along  the  north- 
east side  of  Sgypt  street,"  and  ''along  the  south-east  side  of 
Race  street/'  are  two  parts  of  the  description.  The  measure- 
ments to  these  streets  would  terminate  at  their  sides  respect- 
ively. 

Now,  applying  the  ruling  in  Paul  v.  Carver j  tupray  to  this  de- 
scription, is  it  not  perfectly  manifest  that  we  must  say  Cox 
took  to  the  middle  of  Egypt  and  Race  streets? 

And  why  should  not  the  doctrine  of  that  case  be  applied? 

It  was  maturely  considered  and  unanimously  pronounced.  It 
was  shown  to  be  agreeable  to  the  general  principles  of  the  com- 
mon law,  as  laid  down  by  Chancellor  Kent  and  other  text- 
writers,  and  as  they  had  been  applied  in  numerous  cases,  in 
England  and  our  own  country.  It  was  shown,  also,  to  be  sanc- 
tioned by  the  general  sense  and  understanding  of  the  people — 
and  that  any  doubt  or  denial  of  it  would  introduce  intolerable 
inconvenience,  confusion,  and  litigation. 

It  was  well  known  that  there  were  cases  in  the  books  incon- 
sistent with  this  doctrine.  Our  own  case  of  the  Union  Burial 
Orownd  v.  Robinson^  5  Whart.  18,  was  relied  on  then,  as  it  is 
now;  but  that  case,  if  confined  to  its  circumstances,  is  not  au- 
thon^  here.  The  street  in  question  there  never  had  any  exist- 
ence except  on  paper.  Though  laid  out,  it  was  never  opened 
through  the  land  that  was  in  controversy,  and,  it  would  seem, 
could  not  have  been,  without  a  previous  order  made  and 
granted  by  die  supreme  executive  cooncil  directing  it  to  be 
done,  which  did  not  a^)ear  to  have  been  applied  for  or  ob* 
tained. 

The  oonrt  held  that  the  grantee  should  be  limited  by  the 
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▼ery  predae  measurements  expressed  in  his  deed,  which 
brought  him  to,  and  not  into,  this  imaginary  street,  and 
they  left  the  right  of  soil  in  the  whole  street  in  the  grantor — a 
doctrine,  this  last,  which  is  not  to  be  applied  to  streets  actually 
opened  and  used  by  the  public,  as  is  shown  by  the  case  of  the 
Penny  Pot  Landing,  16  Pa.  St.  89.  That  was  the  case  of  an  ad- 
dition made  to  the  width  of  Vine  street  in  the  city  ef  Philadel- 
phia, by  the  agents  of  William  Penn,  in  1690,  and  this  court 
held  that  the  rights  of  the  adjacent  and  neighboring  lot-hold- 
ers, as  well  as  the  public,  to  Vine  street  so  enlarged,  were 
vested  rights,  of  which  they  could  not  be  divested  by  William 
Penn  or  his  successors.  And  this  is  the  general  principle  in 
all  towns.  The  dedication  of  streets,  lanes,  and  alleys  divests 
the  proprietor  of  his  right  of  soil  therein,  and  purchasers  of  lots 
bounded  on  streets  acquire  title  uBque  ad  filum  medix^  unless 
there  be  a  very  express  limitation  of  their  grants  to  the  margin 
of  the  strtvU 

The  law  with  respect  to  public  highways  and  unnavigabls 
streams  is  the  same,  in  respect  to  the  presumptions  that  arise 
from  grants  founded  thereon;  and  the  general  principle  is,  thai 
there  munt  be  a  reservation  or  restriction  expressed  or  neces- 
sarily implied,  which  controls  the  operation  of  the  general  pre- 
sumption and  makes  the  particular  grant  an  exception,  or  else 
the  grant  carries  the  grantee  to  the  middle  of  the  stream  or 
highway:  Per  Nelson,  J.,  in  Howard  v.  IngersoUy  13  How.  421. 
In  the  elaborately  considered  case  of  Child  v.  Starr,  4  Hill, 
869,  overruling  Starr  v.  ChUd,  20  Wend,  149,  it  was  held  by 
the  court  for  correction  of  errors  in  New  York,  that  lines 
running  to  a  monument  standing  on  the  bank,  and  thence 
running  by  the  river  or  along  the  river,  do  not  restrict  the 
grant  to  the  bank  of  the  stream:  See  also  the  note  to  Ez  parte 
Jennings,  6  Cow.  536  [16  Am.  Dec.  447]. 

On  the  other  hand,  there  are  not  wanting  authorities  to  the 
effect  that  when  the  descriptive  words  are  "  by  the  side  otf*' 
^'  by  the  margin  of,"  or  "  by  the  line  of"  the  stream,  the  un* 
derlying  soil  is  excluded:  Sibley  v.  Holden,  10  Pick.  249  [20 
Am.  Dec.  621];  Starr  v.  ChUd^  5  Denio,  699;  Siorer  v.  Freeman^ 
6  Mass.  436  [4  Am.  Dec  166]. 

But  it  was  with  a  knowledge  of  such  authoritiee.  Judge 
Lewis  remarked,  in  Pa%d  v.  Career,  supra,  that  the  circum- 
stance of  being  bounded  by  the  side  of  a  street,  instead  of  the 
street  itself,  was  entirely  too  insignificant  to  produce  a  result 
so  inconvenienti  and  so  contrary  to  the  practice  of  the  people. 
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And  when  it  is  oonsidered  that  the  laying  oat  and  dedica- 
liim  of  streets  in  a  town  divests  the  proprietorship  of  the  origi- 
nal owner — ^that  every  purchaser  of  a  town-lot  buys  .with  refer- 
ence to  the  existing  highways,  would  not  pay  the  price  he  does 
if  it  were  not  for  those  highways,  and  yet  that  power  exists  in 
ine  government  to  vacate  every  such  highway — this  doctrine 
becomes  a  most  reasonable  and  necessary  one.  Without  it, 
any  lot-owner  who  has  built  on  the  line  of  his  lot  may  be  shut 
into  his  house  without  the  possibility  of  stepping  out  except 
he  trespass  on  his  neighbor. 

It  is  not  probable  that  any  lot  in  the  borough  of  Norristown 
would  have  been  paid  for  and  built  on  in  the  manner  it  haf 
been,  if  it  were  not  for  the  understanding  that  the  owner  wai 
forever  to  go  out  and  come  in  on  the  ground  in  front  of  him. 
He  may  or  may  not  have  adverted  to  the  precise  phraseology 
of  his  deed — ^he  may  or  may  not  have  remembered  the  public 
right  to  vacate  the  street  in  front  of  him,  but  he  has  looked 
from  the  first  to  the  ground  of  that  street  for  his  means  of  in- 
gress and  egress;  and  we  should  carry  consternation  into  that 
flourishing  town,  and  into  all  our  boroughs  and  cities,  if  we 
should  tell  the  people  that  their  rights  in  the  streets  which 
bound  them  terminate  with  the  public  franchise  of  passage. 

Deeds  may  expressly  exclude  the  streets,  but  unless  they  do, 
the  implication  is,  from  such  terms  as  are  found  in  this  deed, 
that  half  the  street  is  included.  Unless  we  say  this,  we  must 
reverse  Paul  v.  Carver j  «vpra,  and  we  see  no  ground  for  revers- 
ing or  questioning  a  case  so  carefully  decided.  It  can  scarcely 
be  said  to  be  in  conflict  with  the  case  of  the  Union  Burial 
Ground,  and  though  it  is  inconsistent  with  some  extra  state 
adjudications,  it  seems  to  us  more  worthy  to  be  followed  than 
ihey  are. 

Terms  of  description  such  as  these  may  be  regarded,  there- 
fore, as  having  a  technical  meaning,  and  as  importing  a  grant 
to  the  middle  of  the  street,  unless  controlled  by  something 
else  in  the  deed. 

The  only  thing  the  learned  judge  found  to  control  them  was 
the  word  ^'stakes.''  At  the  north-east  comer  of  Egypt  and 
Race  streets,  and  at  the  south  comer  of  Penn  and  Race  streets, 
stakes  are  mentioned.  These  the  learned  judge  considered 
fixed  monuments.  If  they  were  such,  they  could  not  be  in  the 
street  any  more  than,  in  some  of  the  water  cases  referred  tO| 
the  marked  trees  or  stakes  could  have  stood  in  the  middle  ot 
the  stream. 
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Where  BonreyB  aie  bounded  on  streanui  or  stnets,  Ihe  marks 
wliich  denote  them,  if  higher  than  the  8ar£EU»  of  the  water  or 
ground,  moat  neoeflaaiily  stand  on  the  margin.  Scnnetimes  « 
atone  or  ring  are  plantel  beneath  the  aorface,  and  then  they 
are  expected  to  be  at  the  Yery  comer  or  line.  • 

Bnt  what  sort  of  a  monument  is  a  stake?  It  is  so  unsub- 
stantial that  in  country  surveys  it  usually  indicates  a  comer 
which  the  surveyor  never  visited,  and  which  exists  only  on 
paper.  Artificial  boundaries  which  are  meant  to  be  fixed 
monuments  are  made  with  more  care  than  merely  sticking  a 
stake,  which  the  next  wind  may  blow  over,  which  one  of  a  thou- 
sand accidents  may  destroy,  and  which  must  rapidly  decay,  if 
not  otherwise  obliterated.  So  frail  a  witness  is  scarcely  worthy 
to  be  called  a  monument  or  to  control  the  construction  of  a 
deed  in  so  important  a  particular  as  that  under  consideration. 

Nor  can  we  regard  the  intention  of  the  parties,  as  found  by 
the  jury,  the  true  criterion  of  constructicm.  There  was  no 
ambiguity  on  the  face  of  the  deed.  The  question  raised  was^ 
What  were  the  legal  import  and  significance  of  the  words  em- 
ployed by  the  parties?  That  was  a  question  for  the  court,  and 
not  for  the  jury.  The  jury  were  no  more  to  measure  the  legal 
effect  of  these  terms  than  they  would  be  permitted  to  judge  of 
words  of  inheritance  or  perpetuity  in  a  deed. 

The  intention  of  the  parties,  as  deduced  firaun  the  language 
of  the  instrument,  was  the  criterion  of  constraction,  and  in 
making  that  deduction,  the  court  would  look  at  the  circunt> 
stances  in  which  the  conyeyanoe  was  made — at  the  fact  that 
Mr.  Freedley  might  naturally  desire  to  retain  the  proprietor* 
ship  of  Race  street  for  the  protection  of  the  head-race  of  his 
mill;  and  on  the  other  hand,  that  Cox  was  buying  town  prop- 
erty  with  reference  to  surrounding  streets.  In  reference  to 
Freedley's  interest  in  the  head-race  of  his  mill,  the  principle 
decided  in  SeibeH  v.  Levan^  8  Pa.  St  383  [49  Am.  Dec.  525], 
should  not  be  lost  sight  of  in  settling  the  constraction  of  the 
deed;  for  if  he  retained  the  right  to  enter  for  repairs  notwith- 
standing his  conveyance,  there  would  be  less  reason  for  re- 
stricting the  descriptive  words  to  the  margin  of  the  street 

The  judgment  is  reversed,  and  a  venire  facitu  da  mmsQ 
awarded. 


ORAims  or  Land  Bouitdbd  ov  Highway  Takbb  to  GnmB  noBBpff 
if  the  grantor  himadf  bad  titla  to  that  extent^  and  does  not  ezpnMly  or  by 
dear  implieation  twui  w  H.  And  if  ili»  U^jhway  bo  TMrtad,  tike  adjoini^s 
ownen  may  extend  their  linea  aa  fur  aa  the  nuddla  of  the  wiyx  Aattk  r.  Aa* 
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eombf  69  Am.  0eo.  274^  note 276;  Pamir.  Carver^  67  Id.  411^  Mte  ti7;  PovT 
▼.  Carver,  64  Id.  640,  note  661;  Woody.  Appal,  f3  Bil  81  222;  Bobinmm  v. 
Jtfyeri,  67  Id.  17;  Lehigh  Btree^-Bormgh  qf  Baekm'e  Appeal,  81)  Id.  89»  the 
Inet  three  citing  the  principal  CMe. 

OojiSTBucnoN  ov  WnimN  Costbact  d  foe  Cousr,  end  not  for  the  juryi 
Bamdaa  ▼.  Thomtwh  69  Am.  Dec  66»  note  69. 
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[88  "BmsveYLYAxriA  BtatSp  IM.] 
PmroTUATiON  MAT  AiD  IN  Ajscebtainino  Tbux  RxADnro  ov  Oonr&AOT, 

bat  its  absence  cannot  vitiate  the  contract. 
Words  in  Which  CoNniAcr  is  Writtxn  must  bb  Taxbh  to  EzFBssi 

Mbanino  of  the  parties  thereto*  and  the  meaning  of  the  wofds  may  be 

aacertained  without  the  aid  of  punctuation. 
WoBDS  or  Contract  arb  to  bb  Takbn  most  Stbonolt  against  Partt 

UaiNO  Them;  and  he  will  not  be  permitted  to  punctuate  them  in  snch  a 

way  as  to  lessen  his  liability. 
Rboovbbt  ov  Judombnt  A0AIB8T   PRDfoiPAL  IB  No  Bab  to  an  actioB 

against  him  and  another  on  a  contract  of  guaranty  executed  by  them 

both  jointly. 

Assumpsit  by  White  against  Smith  and  Robinson  on  the 
contract  of  guaranty  written  at  the  foot  of  the  following  lease: 
"Article  of  agreement  entered  into  between  Orange  White  of 
the  first  part  and  Jonathan  Smith  of  the  second  part,  viz.,  that 
White  rents  to  Smith  the  farm  known  as  the  Crandall  farm, 
with  twelve  good  cows  in  good  condition,  to  come  in  by  the 
first  of  May,  and  an  ox-team,  for  three  years  from  the  first  day 
of  May  next;  for  which  Smith  is  to  pay  White  three  hundred 
dollars,  one  hundred  dollars  to  be  paid  on  or  before  the  first 
day  of  January  of  each  year;  and  Smith  is  also  to  chop  and 
clear  off  and  fence,  and  cut  up  the  balance  of  the  rail  timber 
and  saw  logs  on  twelve  acres  of  land  on  the  aforesaid  farm, 
where  White  shall  direct,  six  acres  to  be  cleared  off  by  the 
middle  of  September,  1852,  and  six  acres  by  the  middle  of 
September,  1853;  White  is  to  run  all  providential  risks  of  the 
aforesaid  property,  and  Smith  is  to  be  accountable  to  White 
for  all  accidents  or  damages  that  happens  to  the  aforesaid  prop- 
erty by  or  through  the  careless  or  neglect  of  the  aforesaid  Smith; 
and  Smith  is  to  return  to  White  at  the  end  of  the  three  years 
the  aforesaid  property  in  good  condition  for  use.  Orange 
White.  Jonathan  Smith.  Sugar  Grove,  February  26,  1851." 
'^  I  hereby  bind  myself  to  the  aforesaid  White  for  the  true  and 
faithful  performance  of  the  aforesaid  agreement  on  the  part 
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of  the  aforesaid  Smith  in  case  Smith  should  die  within  the 
three  years  I  agree  to  pay  up  to  that  time  and  deliver  the 
property  to  White  as  above  stated.  Jonathan  Smith.  Blijah 
Robinson.  Sugar  Grove,  February  26,  1861."  The  action  of 
White  v.  Smith,  referred  to  in  the  opinion,  was  an  action  for 
eighty-six  dollars  due  the  plaintiff  for  rent  under  the  lease. 
The  court,  in  that  case,  gave  judgment  for  the  plaintiff  for  the 
eiglity-six  dollars,  but  it  was  not  paid,  Smith  being  insolvent. 
This  action  was  then  brought  on  the  guaranty  to  recover  the 
rent,  and  also  damages  for  breaches  of  other  conditions  of  the 
lease.    Other  facts  appear  from  the  opinion. 

IF.  D.  Brovm^  for  the  plaintiff  in  error. 
S,  D.  Weimore^  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  The  first  assignment  of  entxr  in 
this  case  is  to  the  negative  answer  of  the  court  to  the  plain- 
iff 's  third  point,  and  their  affirmative  answer  to  the  defend* 
ants'  fourth.  These  answers  regard  the  construction  to  be 
given  to  the  contract  on  which  suit  was  brought.  It  was  a 
joint  and  several  instrument. 

We  have  no  doubt  whatever  but  that  the  contract  in  ques- 
tion was  an  undertaking  or  guaranty,  by  Smith  and  Robinson, 
for  the  faithful  performance  by  the  former  of  his  agreement 
with  the  plaintiff,  with  the  superaddition  of  a  stipulation  £3r 
release  of  liability  under  certain  restrictions,  in  case  of  Smith's 
death  during  the  continuance  of  the  lease.  The  want  of 
proper  punctuation  is,  if  objectionable  at  all,  no  more  allow- 
able in  vitiating  the  contract,  or  in  destroying  its  effect,  than 
bad  grammar,  the  rule  against  which  is  a  maxim  of  the  law. 
To  allow  the  contractor  to  punctuate  in  mitiori  iensu  of  his 
own  words  would  be  something  of  a  novelty.  I  think  no  case 
can  be  found  upon  which  the  sense  of  a  contract  has  depended 
upon  the  absence  of  punctuation  marks;  words  are  the  most 
usual  evidence  of  intent,  and  formed  into  sentences,  are  to  be 
taken  to  express  the  meaning  of  the  party  using  them.  Punc- 
tuation may  aid  in  ascertaining  the  true  reading  of  a  produc- 
tion, but  the  production  nlay  be  read  and  interpreted  without 
such  aids.  What  do  the  words  here  mean?  And  they  are  to 
be  taken  most  strongly  against  the  party  using  them.  Read 
fairly  and  as  they  stand,  without  any  effort  other  than  to  as- 
certain all  that  the  contract  stipulated  for,  it  is  not  easy  to  see 
anything  to  justify  the  construction  claimed  by  the  defend* 
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ants.  Indeed,  the  defendant  in  error  is  forced  to  rert  his  con- 
struction on  the  unlikely  idea  that  it  was  meant  as  a  life 
insurance  by  the  guarantor  Robinson.  But  it  would  seem  to 
have  wanted  a  premium  to  make  it  an  insurance.  It  is  idle 
to  dwell  on  such  a  view  of  the  case.  It  is  simply  an  agree- 
ment entered  into  by  Smith  and  Robinson  for  Ihe  faithful 
performance  by  Smith  of  his  contract,  and  in  case  Smith 
should  die  within  the  three  years,  then  Robinson  to  pay  up  to 
that  time,  and  deliver  the  property,  as  stipulated,  to  White. 
That  it  has  been  sued  upon  as  joint  can  make  no  essential 
difference — ^it  might  well  be  treated  as  joint.  Smith  still  liv- 
ing. It  would  have  been  incumbered  with  no  inconvenience 
if  he  had  been  dead.  That  we  have  given  the  proper  con- 
struction to  the  instrument  cannot  well  be  doubted  And  this 
was  forcibly  illustrated  by  the  counsel  for  plaintiff  in  error, 
when  he  took  the  position  that  if  the  court  below  were  right, 
it  would  lead  to  the  impracticable  result,  that  if  Robinson  was 
only  to  be  bound  in  the  event  of  Smith's  death,  then  Smith, 
living,  might  chop,  clear,  and  fence  the  requisite  number  of 
acres  of  land  or  not,  as  he  pleased,  and  the  former  would  not 
be  answerable  for  any  default  of  his;  but  Smith  dying,  then 
and  in  that  case  it  was  to  be  held  that  Smith  should  chop, 
clear,  and  fence  the  land,  and  perform  the  other  covenants  in 
the  agreement  I  This  would  be  a  pretty  hard  condition  if  lit- 
eral performance  was  meant  to  be  guaranteed.  But  what  was 
mtended  and  expected  is  fully  expressed,  that  Robinson  was 
bound  for  performance  of  Smith,  and  if  he  died  before  the 
lease  expired,  then  Robinson  was  to  fulfill  what  remained  to 
be  performed  at  that  time,  and  the  contract  was  to  be  at  an 
end. 

We  do  not  think  the  court  were  right  in  holding  tliat  the 
suit  of  White  v.  Smithy  for  the  rent  in  question,  was  a  bar  to 
this  suit  That  was  on  the  covenants  in  the  lease;  this  one 
was  upon  a  collateral  covenant.  That  one  was  upon  an  in- 
strument which  was  alone  signed  by  Smith,  and  of  course 
several;  this  upon  a  different  instrument,  signed  by  both, 
and  joint  and  several.  It  mattered  not  that  the  action  against 
Smitii  did  involve  to  a  great  extent  the  same  considerations 
as  this  action;  it  was  so  only  because  this  was  a  guaranty, 
while  the  other  was  on  the  contract  guaranteed,  and  in  this 
respect  it  was  essentially  an  action  resting  on  a  different  con- 
sideration from  that  on  the  lease.  It  was  a  suit  to  enforce  the 
obligation  of  suretyship.    THis  widens  the  relation  between 
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the  two  actions.  Standing  on  this  footing,  the  action  agaimt 
Smith  by  ^yhite  was  not  outside  of  the  duty  of  the  guarantee, 
or  prejudicial  to  Robinson,  the  guarantor.  It  was  simply  an 
effort  to  enforce  performance  against  the  principal,  in  the  first 
place,  instead  of  looking  to  the  surety.  Smith  being  bound 
with  Robinson  in  a  suit  on  a  different  contract,  although  as 
surety  for  the  same  contract,  does  not  contravene  the  rule  thai 
no  one  shall  be  twice  vexed  for  the  same  cause.  I  see  no  im- 
propriety or  difficulty  in  a  party  being  more  than  once  sued  tar 
the  enforcement  of  the  same  duty  or  obligation,  if  he  have 
given  more  than  one  contract,  in  different  forms,  tat  its  per* 
formance.  One  judgment  with  satisfaction  would  bar  any 
subsequent  recovery  certainly;  but  satisfaction  is  a  different 
thing  from  the  recovery  of  a  judgment  never  paid,  or  likely  to 
be  paid,  when,  as  in  tiiis  case,  the  party,  it  appears,  is  insd- 
vent.  For  the  reasons  thus  given,  this  judgment  must  be 
versed. 
Judgment  reversed,  and  a  vemre  de  novo  awarded. 


Ursatisfibd  Judgment  AOAnisr  0ns  ow  Two  Joint  DnroBa^ 
ov.    See  Ferrall  ▼.  Bra^ford^  60  Am.  Deo.  298»  note  801,  where  oUmt  tamm 

ure  collected. 

Words  of  Contkaot  aiui  to  bb  Oonshhtxd  most  SxBOiroLT  AOAinr 
Pabtt  Usino  Them:  Burkhard  ▼.  TraoeOen*  Im.  Co.^  102  Bil  St  266^  citing 

the  principal  case. 


Baoeenstoss  V.  Stahleb's  Administbatobs. 

[tt  PiNNSTLTAKIA  STATI,  3BL] 

OBOwmo  Chops  abb  Pebsonal  Pbofebtt,  bat  pass  by  conTeyanoe  wilk 
and  aa  appurtenaat  to  the  real^,  nsleaa  severed  therefrom  by  reoervm- 
tion  or  exception. 

Vendor  mat  Show  by  Parol  Evn>ENOB  that  QBOwn^o  Cbofs  weeb  B»- 
SERVED  on  a  sale  of  the  land,  notwithstanding  the  deed  contains  no  snch 
reservation. 

Parol  Reservation  o»  Growing  Cson  is  Seteranob  thkbbot,  aad  ps^ 
vents  them  from  passing  as  realty  under  an  orphans'  ooort  sale  of  the 
land. 

Reservation  of  Growino  Crops  need  not  be  bt  Deed  or  in  writing;  Imt 
it  is  otherwise  as  to  the  natoral  products  of  the  earth,  which  grow  spon- 
taneously, such  as  trees,  etc.,  a  reservation  of  which  must  be  in  writing. 

Deed  Exbouted  bt  HEOta  and  Widow  ov  DiCBDENTt  Instead  or  bt  Ad- 
ministrator, for  the  purpose  of  carrying  into  effect  an  orphans'  conit 
sale  of  the  land,  is  a  substantial  though  not  technical  oomplianoe  with 
the  order  of  court,  and  does  not  re^ider  the  conditions  of  sale  less  oper- 
ative than  if  the  deed  had  been  made  by  the  administrator. 
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Oancnov  that  Puiisb  was  EMru>YmB  at  OBnusB*  Oomr  8aui  ov 

Rkaltt  CoMxa  too  Lati  after  oanfimiatioii,  receipt  of  the  deed,  and 

poeaeeeion  taken  under  it. 
Rebbrvation  or  Gbowivo  Gson  Grm  Rzoxrr  to  BimB  and  cot  and 

carry  them  away,  and  if  tliey  are  wrongfiilly  taken  by  the  Tendeep  trover 

will  lie  for  them. 
Valub  07  GooDfl  Tajlxv,  with  Iktkevt,  d  Qbdihabt  RuLi  ov  Daxaov 

in  troTcr,  but  a  jury  may  go  beyond  thia. 
DxFBNDAirr  19  Trotzr  Who  REPiTDiAm  PoBsnnoH  or  Goosb  wt/mm 

CoBTBAGT,  and  daima  by  a  wrongful  conversiony  cannot  daim  the  benefit 

of  the  contract  in  mitigation  of  the  damagea. 
Objzction  om  Gsouhd  ov  Noji-joDTDXR  ov  Pabtxbb  mnat  be  taken  by  plea 

in  abatement. 

Tbovbb.    The  {acis  are  stated  in  the  opinion. 
LangneekeVj  Reeder,  and  Chreen,  for  the  plaintiff  in  enor* 
StyleSf  Bridges,  and  A.  E.  Brown^  for  the  defendants  in  error. 

By  Conrt,  THOifPSON,  J.  It  is  settled  in  this  oommonwealtb 
that  growing  crops  are  personal  property,  subject,  however,  to 
pass  with  and  as  appurtenant  to  the  realty,  in  case  of  convey- 
ance, unlesB  severed  by  reservation  or  exception  therefrom:  Bear 
V.  Ritur,  16  Pa.  St.  178  [65  Am.  Dec.  490];  WUkins  v.  Vash- 
binder^  7  Watts,  379.  Such  was  the  rule  of  the  common  law, 
and  miiformly  held  in  England  not  to  have  been  altered  by 
the  statute  against  frauds  and  perjuries.  Amongst  the  numer- 
ous cases  on  this  point,  see  Sainabury  v.  MaithewSj  4  Mee.  A 
W.  343;  Evans  v.  RoberiSj  5  Bam.  &  Cress.  829;  Dunne  v.  fVr- 
guson,  Hayes,  640. 

The  plaintiff  in  error  was  the  purchaser  of  a  tract  of  land 
from  the  defendants  in  error,  administrators  of  the  estate  of 
Daniel  Stabler,  deceaflted,  under  an  order  of  the  orphans'  court 
of  Lehigh  county,  in  proceedings  in  partition.  At  the  sale, 
there  was  a  reservation  or  exception  of  the  grain  by  writing. 
The  deed,  afterwards  made,  contained  no  reservation,  and  the 
vendee  claims  to  hold  it  in  the  absence  of  such  reservation  in 
the  deed,  and  by  force  of  it,  notwithstanding  the  exception  or 
reservation  in  fact  to  the  contrary.  On  the  trial  below,  which 
was  an  action  of  trover  to  recover  the  value  of  the  grain,  the 
plaintiffs  gave  the  written  conditions  in  evidence,  as  well  as 
offered  parol  evidence,  to  show  that  the  grain  was  excepted 
from  the  sale  of  the  land. 

To  the  ruling  of  the  court  in  regard  to  this  matter,  the  first, 
fourth,  fifth,  and  ninth  exceptions  apply,  and  will  be  consid- 
ered together.  It  was  offered  to  be  proved  by  the  plaintiffs 
that  at  the  commencement  of  or  during  the  sale,  and  befioe  the 
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property  was  stmck  down,  the  crier  proclaimed  that  the  grain 
in  tho  ground  was  reserved,  excepting  every  fourth  bushel,  in 
case  the  purchaser  should  choose  to  harvest  it  for  that.  This 
evidence  was  admitted  under  exception,  and  was,  with  the 
written  conditions,  referred  to  the  jury,  who  found  in  favor  ci 
the  plaintiffs.  It  was  resisted,  on  the  ground  that  it  contra- 
dicted, not  only  the  order  of  court,  but  the  conditions  of  sale. 
It  will  be  remembered  that  the  order  of  court  originated  in 
proceedings  in  partition,  and  necessarily  related  exclusively  to 
the  realty.  The  grain,  we  have  shown,  was  essentially  person- 
alty, subject  to  pass  as  incidental  to  the  realty  by  a  convey- 
ance of  the  latter.  If  excepted  or  reserved,  this  operated  as 
a  severance,  and  it  became  theroafter,  to  all  intents  and  pur- 
poses, personalty,  to  which  the  order  had  no  application.  When 
the  land  was  about  to  be  sold,  the  grain  crop  rested  on  the  con- 
tingency of  whether  it  should  be  excepted  from  the  sale  by  the 
administrators  or  not.  If  not  roserved,  it  would  pass  by  the 
conveyance  as  appurtenant  to  the  realty,  but  if  reserved  or 
excepted,  the  vitality  and  scope  of  the  order  was  in  no  way 
limited  or  impaired.  It  still  operated  to  authoruBo  the  sale  of 
what  it  described,  viz.,  the  realty,  and  no  moro.  The  reeerva- 
tiou  did  not  change  the  denomination  of  the  property  in  the 
crops;  it  only  prevented  their  passage  by  the  conveyance. 
In  this  view  of  the  matter,  it  is  apparent  that  the  order  was 
not  affected  or  contradicted  by  the  conditions  of  sale,  or  the  oral 
announcement  in  regard  to  them. 

Nor  do  we  perceive  the  force  of  the  objection  that  the  oral 
testimony  contradicted  the  written  conditions.  At  most,  the 
announcement  of  the  crier,  which  the  jury  have  found  was 
heard  by  the  defendant,  only  declared  what  the  written  condi- 
tions defectively  expressed.  They  either  meant  this,  or  there 
was  such  an  ambiguity  as  might  be  explained  by  parol.  In 
either  event,  the  defendant  would  be  bound.  But  we  think 
the  fair  interpretation  of  the  fourth  clause  of  the  condition  of 
sale  discloses  the  same  reservation  as  did  the  oral  conditions 
announced  by  the  crier,  that  the  grain  was  excepted.  It  is  ae 
follows:  "All  straw  from  the  winter  grain  now  in  the  gronnd 
shall  remain  on  the  promises,  except  two  ton."  Hero  is  a 
stipulated  retrocession  of  the  straw  to  the  purohaser.  It  can- 
not well  be  doubted  but  that  this  would  be  an  insensible  act  if 
it  had  not  been  alroady  reserved.  That  it  could  be  reserved  or 
excepted  by  a  reservation  or  exception  of  the  crop^  will  hardly 
be  doubted  either;  hence,  having  been  reserved  by  an  ezoe|^ 
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tioQ  of  the  grain,  it  became  neoessary,  if  it  was  an  object  to 
the  pnrchaser  to  retain  the  straw  on  the  farm,  that  it  should 
be  reserved  to  him  out  of  the  exception  of  it^  and  hence  tho 
stipulation  that  it  should  remain,  excepting  two  ton.  That 
this  was  so  understood  by  the  parties,  is  very  apparent.  Tho 
fourth  clause  of  the  conditions  must  be  held  to  mean  this,  or 
it  means  nothing,  which  we  are  not  at  liberty  to  hold,  if  there 
be  substance  enough  to  disclose  an  intent,  which  we  think 
there  is.  In  this  view  of  it,  we  think  the  court  should  have  so 
mterpreted  the  conditions  of  sale,  and  this  would  have  ren- 
dered  explanatory  evidence  unnecessary.  Under  these  cir- 
cumstances, it  is  obvious  the  parol  evidence  did  the  defendant 
DO  harm,  as  the  case  was  against  him  on  this  point  without  ita 
•id. 

But  in  regard  to  an  interest  in  a  matter  of  a  nature  so  tem- 
porary as  growing  crops,  it  is  not  necessary  that  the  reserva* 
tion  should  be  by  deed  or  in  writing.    It  is  not  an  interest  in 
lands.    ^*  Growing  crops  of  grain  and  vegetables,  fructus  indu^^ 
irialesj  being  goods  and  chattels,  and  not  real  estate,  may  bo 
oonveyed  by  a  verbal  contract,  as  they  may  be  also  sold  on 
execution  as  personal  chattels:"  Oreen  v.  Armstrongj  1  Denio, 
550,  and  cases  there  cited,  showing  this  to  be  the  rule  of  tho 
common  law,  and  not  changed  by  the  statute  of  frauds.   A  differ* 
ent  rule  exists,  undoubtedly,  in  regard  to  the  natural  products 
of  the  earth  which  grow  spontaneously  and  without  the  culture 
of  man's  hands,  such  as  trees,  etc.,  a  continuous  right  to  enter 
and  cut  which  would  require  to  be  reserved  by  an  instrument 
fai  writing:  2  Parsons  on  Cent.  813,  note  Ir,  814.    That  the  reser- 
vation of  grain  might  be  made  by  parol  is  inferable  from  the 
language  of  Sergeant,  J.,  in  Wilkina  v.  Vwhbinderj  7  Watts, 
879,  wlio,  after  declaring  that  the  grain  in  that  case  passed  by 
the  deed  for  the  land,  added,  ^Hhere   being  no  reservation 
contained  in  it,  or  made  at  the  time  of  its  execution.''    The 
nature  of  a  reservation  in  such  a  case  as  this  is  a  collateral 
contract,  and  executory.    It  regards  a  subject  that  the  statute 
does  not  require  to  be  in  writing,  and  therefore  need  not  be. 
We  know  that  a  lease  for  a  period  short  of  three  years  is  not 
void  for  want  of  a  written  instrument,  and  it  would  be  strange 
if  by  a  mere  change  in  the  form  of  the  transaction  a  crop  for 
one  year  could  not  have  the  same  protection.    The  exception 
or  reservation  in  this  instance  did  not  contradict  or  alter  tho 
deed  in  the  least.    And  if  the  written  conditions  had  been 
ambiguous,  testimony  might  well  have  been  received  to  ex- 
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plain  fhe  ambignity.  We  have  eaid  that  this  was  unneoeB- 
0ary,  however,  but  if  it  had  been  otherwise,  the  declaratioDB  of 
the  defendant  on  the  very  point  in  controversy,  going  to  show 
bis  admission  of  the  terms  on  which  he  made  the  purchase, 
were  surely  evidence  against  him. 

The  fifteenth  assignment  of  error  regards  the  effect  of  the 
deed  of  the  seventh  of  April,  1855,  and  should  firoperly  be  next 
considered.  The  court  were  requested  by  the  defendant  to 
charge  that  it  was,  ^  on  its  face,  conclusive  against  the  reservar 
tion  claimed  by  the  plaintiffs,  and  there  being  no  evidence  of 
any  omission  by  fraud  or  mistake,  the  plaintiffs  cannot  re- 
cover."   This  was  negatived  by  the  court. 

Treating  the  deed  simply  as  a  consummation  of  the  sale  by 
the  administrators  under  the  order  of  court,  we  have  deter- 
mined this  point  against  the  plaintiff  in  error  for  the  reasons 
already  given.  The  deed,  however,  was  made,  not  by  the  admin- 
istrators, but  by  the  heirs  and  widow  of  the  decedent.  The  de- 
fendant below  claims  that  this  was  independent  of  the  pro- 
ceedings under  the  order  of  the  orphans'  court,  and  that  the 
exception  in  the  conditions  of  sale  did  not  apply  to  it,  or  affect 
the  presumption  that  the  grain  passed.  It  fully  appears,  how- 
ever, that  the  deed  was  so  made  at  the  request  of  the  defend- 
ant, as  being  more  satisfactory  to  him — ^that  there  waa  do 
change  in  the  consideration  to  be  paid  for  the  land  from  that 
bid  for  it  at  the  sale;  that  the  terms  of  payment  were  the 
same;  and  that  the  proceedings,  order,  report,  and  confirmatioD 
of  sale  still  remain  unreversed  and  in  force.  The  only  de- 
parture from  the  line  of  proceedings  commenced  was  the  form 
tn  which  the  deed  was  made.  This  was  done  as  a  matter  al 
convenience,  and  at  the  request  of  the  defendant.  The  juiie- 
diction  of  the  court  was  not  ousted  by  this  change,  and  that 
this  was  so  understood,  is  confirmed  by  the  fact  that  the  pro- 
■ceedings  in  the  orphans'  court  were  never  set  aside.  The  deed 
thus  made,  being  but  an  alteration  or  chai^  of  the  formal 
mode  of  conveyance,  without  any  new  oonsideratioQ  or  change 
of  terms,  cannot  otherwise  be  considered  than  as  a  substantial, 
although  not  a  technical,  compliance  with  the  order  of  oooit, 
and  does  not  annul  the  conditions  of  sale,  or  render  them  lees 
operative  than  if  tiie  deed  had  been  made  pursuant  to  the 
order  of  court  To  give  this  part  of  the  case  the  oonstmctiaD 
contended  for  by  the  plaintiff  in  error  would  be  to  give  him  an 
unfair  advantage,  in  an  act  done  at  his  request  and  for  hit 
benefit    The  lam  legaids  the  transaction,  in  the  maniMr  ni 
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irfaioh  it  was  oonsommated  under  the  evidenoe,  as  a  Gmbetan- 
tial  oompliance  with  the  order  of  court.  The  oonditicxis  of 
Bale  ought  to  have  the  same  effect  as  if  the  deed  had  been 
made  by  the  administrators  alone,  and  we  liiink  the  court 
committed  no  error  in  their  answer  to  the  point  on  which  this 
error  was  assigned. 

The  seventh  assignment  rests  upon  the  rejection  of  evidence, 
offered  to  prove  that  one  of  the  administrators  employed  a 
puffer  to  bid  at  the  sale.  The  object  of  the  offer  was  not  to 
nullify  the  sale  in  all  its  extent,  but  only  to  get  clear  of  it  m 
an  administrator's  sale,  and  with  it  the  effect  of  the  conditions 
of  that  sale.  It  is  not  doubted  but  this  might  have  been  a 
good  ground  to  have  set  aside  the  sale,  if  the  purchaser,  when 
he  bid  off  the  property,  had  been  ignorant  of  it,  and  had  made 
the  objection  before  the  confirmation;  but  after  that,  and  the 
recdpt  of  the  deed,  with  the  possession  and  occupancy  of  the 
property  under  it^  it  is  too  late.  We  need  not  elaborate  this 
point. 

The  reservation  of  the  grain  by  reason  of  the  exception  of  it 
from  the  sale  being  established,  no  doubt  can  exist  that  trover 
will  lie  to  redress  a  wrongful  conversion.  The  right  to  the 
grain  gave  the  administrators  a  right  to  the  possession,  and  a 
right  to  cut  and  carry  it  away;  hence,  if  wrongfully  taken 
away  by  the  owner  of  the  fee,  or  any  one  else,  trover  would  lie 
to  recover  it:  1  Ch.  PI.  152;  Stvltz  v.  Dickey^  5  Binn.  285; 
Myers  v.  WhiUy  1  Rawle,  853;  Fanythe  v.  Price,  8  Watts,  288 
[34  Am.  Dec.  465]. 

The  value  of  the  grain,  with  interest  as  a  mode  of  estimating 
the  damage,  was  not  error  by  the  court:  McDonald  v.  Scaife,  11 
Pa.  St.  886  [51  Am.  Dec.  556].  This*is  a  measure  of  damage 
often  indicated,  but  a  jury  may  doubtless  go  beyond  it;  but 
it  does  not  appear  that  they  did  so  in  this  case. 

Nor  do  we  think  there  was  the  least  ground  for  complaint 
that  the  learned  judge  charged,  in  substance,  that  as  the  de- 
fendant had  repudiated  the  possession  of  the  crop  under  the 
contract,  and  claimed  it  all  by  a  wrongful  conversion,  he  waft 
not  entitled  to  the  benefits  of  the  contract  in  shielding  him 
firom  the  full  amount  of  the  property  in  damages.  He  could 
not  claim  in  inconsistent  rights. 

If  there  had  been  any  serious  objection  on  the  ground  of 
non-joinder  of  parties  as  plaintiffs,  about  which  the  facts  leave 
the  matter  somewhat  in  doubt,  the  defendant  should  have 
taken  advantage  of  it  by  plea  in  abatement:  Aioh.  Civ.  PL  51; 
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1  Ch.  PI.  68;  SaUroad  v.  Boyerj  18  Pa.  St.  497.    ITiKm  the 
whole,  we  discover  no  error  in  the  numerous  assignmeots  in 
this  case,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

Stronq,  J.,  dissented. 


QBOwma  Caon  Pabs  bt  Died  ov  Lavd:  See  Melhame  ▼.  ffarriB,  64 
Deo.  196,  note  197»  where  other  caaee  are  ooUectod. 

OaowiKo  Trbbs  ajtd  Othxb  Pboduotb  or  Land  kot  Pboduckd  Aitkuaixt 
i^  labor  and  cultivation  are  regarded  aa  part  of  the  land:  UarreU  ▼.  MUler^ 
72  Am.  Deo.  154^  note  157,  where  other  cases  are  colleoted. 

EicpLOTMXRT  07  PoTFZBS,  Etixot  ov:  See  McDowell  ▼.  Simnu,  57  Am. 
Deo.  595;  Towle  v.  LeamU,  55  Id.  195,  note  204;  Stames  ▼.  Shome,  Id.  491^ 
aote  494,  where  other  cases  are  ooUected. 

NoN-jonrDSB  or  Parxibs  should  bb  Taxxh  Advabtaob  or  bt  Plea  d 
Abatbmbht:  See  Deal  ▼.  Bogtie,  SI  Am.  Deo.  702,  note  707. 

Mbasubb  or  Damaobs  in  Tboteb:  See  Ckmmor  ▼.  HOUkr^  73  Am.  Deo.  100^ 
note  106,  where  other  cases  are  collected. 

Thb  PBCTGirAL  0A8B  IB  OTTBD  in  Joknttm  ▼.  Tantimger,  31  Iowa,  502,  to 
the  point  that  a  parol  reservation  of  growing  crops  at  the  time  of  the  sale  and 
conveyance  of  the  land  can  be  shown  in  a  controversy  respecting  them  between 
the  grantor  and  the  grantee.  In  that  case  are  cited  numerous  other  cases  on 
both  aides  of  this  question,  althon^  this  precise  question  was  not  therein 
decided.  It  is  also  cited  in  Fonyth  v.  WelU,  41  Pk.  St.  294,  to  the  point  that 
trover  lies  for  cosl  mined  beyond  the  line  of  a  mine  by  mistake,  and  carried 
away  by  the  party  taking  it  out;  and  in  Cook  t.  Siodt  42  Tax.  59,  to  the  point 
that  growing  eraps  may  be  mor^sged. 
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m  PBHNSTLVAKIA  StATB,  WL\ 

BviDBiroB  VBOM  WmoH  AsikBS  FAm  and  LBormcATB  iMncRBBCB  ov  Facii 
SurriciBMT  TO  Jnsnrr  Ybbdiot  for  the  plaintiff  must  be  submitted  ts 
the  jury;  but  if  there  be  no  such  evidence^  a  judgment  of  nonsuit  may  be 
properly  entered. 

Whbrb  Judgmbnt  or  NoNSurr  is  Pbbsbbtbd  for  Revtkw,  it  is  essential 
that  all  the  testimony  adduced  by  the  plaintiff  on  the  trial  should  fuUy 
appear  of  record,  and  be  certified  and  sent  up  with  it  to  the  supremo 
court. 

Omo,  THouoH  NOT  Navioablb  Riybb  in  Strict  Gommon-law  Sbnsb,  b 
PuBUO  Highway  for  direct  navigation  of  boats,  and  is,  therefore,  such 
for  all  convenient  purposes  necessarily  appertaining  thereto. 

Right  to  Moor  Boats  and  Othbr  Craft  at  Wkll-kkown  Landings  anh 
Wharves  on  a  stream  is  as  well  secured  and  protected  by  law  as  that  of 
actual  navigation. 

PBR80N  Mooring  hih  Craft  at  Aocustombd  Landing  is  Bound  to  Leati 
Sufficbnt  Room  for  the  passage  of  other  craft;  but  this  is  all  that  the 
law  requires  of  him. 
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n  Ifomni  MUsVf  iv  FoniBU^  Avoid  Oini  Mooud  or  sfc  tauhoti 

and  in  cmo  of  injury  to  the  latter  by  the  former,  no  ezenee  wiO  sfsil  bat 

nnavoidable  accident^  or  that  via  major  which  no  hnman  skill  or  preoMi- 

tion  can  goard  against  or  preyent^ 
LuLw  Rbquibbs  Tross  IK  Chabgs  or  Movino  Vibbil  io  KiKiwmi  Orai* 

8TAKT  Cabs  and  vigilance  to  avoid  collision  with  others. 
Iv   Casm  or  Collision,  if  Both  Pabvibs  abb  ax  Fault,  Nkrhbb  cam 

Bbcoybb  damages  at  law. 
Failubb  ov  Moving  Vbssbl  to  Kbkp  Pbofeb  Lookout  ii^  in  case  of  oqIp 

lision,  by  the  maritiine  law,  regarded  as  negligence  on  her  part^  espeoially 

if  the  omission  may  have  oontribnted  to  the  disaster. 

Action  on  the  case  for  negligently  and  unreasonably  o1> 
Ftmcting  the  navigable  channel  of  the  Ohio  river,  whereby  the 
plaintiffs'  boat  was  injured  and  sunk.  The  facts  are  stated  in 
the  opinion. 

Hamilton  and  HopkvMj  for  the  plaintiffs  in  error. 
Selden  and  Burgwin^  for  the  defendant  in  error. 

By  Court,  Church,  J.  When  there  is  any  evidence  ftx>m 
which  arises  a  fair  and  legitimate  inference  of  facts  legally 
sufficient  to  justify  a  verdict  for  plaintiff,  it  is  conceded  the 
court  should  submit  it  to  the  jury;  but  otherwise  a  judgment 
of  nonsuit  maybe  properly  entered.  It  is  therefore  manifestly 
essential,  when  such  a  case  is  presented  for  review,  that  all  the 
testimony  adduced  by  plaintiff  on  the  trial  should  fully  appear 
of  record,  and  be  certified  and  sent  up  with  it  to  this  court 
But  we  have  nothing  of  the  kind,  nor  anjrthing  resembling  it, 
nor  any  record  proceedings  whatever  exhibited  in  the  papers 
book — ^not  even  so  much  as  an  indication  of  the  sort  of  action 
instituted,  nor  whether  there  was  in  reality  any  issue  pending, 
or  any  trial,  verdict,  or  judgment  in  the  court  below.  The  de- 
fendant has  taken  advantage  of  this  omission  by  the  plaintiffs, 
and  has  notified  them  of  his  intention  to  do  so  in  his  paper-book 
served  upon  them,  and  yet  there  is  no  correction  made,  nor  ex- 
planation given  or  attempted.  We  cannot,  therefore,  allow  the 
objection  to  pass  without  observing  that  there  is  enough  in  it 
alone,  under  the  rules  of  practice  here,  to  justify  a  non  pro», 
of  this  writ  of  error:  Rules  16  and  17,  18  Pa.  St.  679.  In- 
stead, however,  of  making  such  summary  disposition  of  the 
case,  we  proceed  to  consider  and  to  determine  the  question 
here  assumed  to  have  arisen  and  been  adjudicated  in  the 
court  below. 

The  Ohio  is  not  a  navigable  river,  in  a  strict  English  com- 
mon-law sense,  but  having  been  by  the  act  of  assembly  of  the 
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twenty-first  of  March,  1798,  declared  a  pablic  stream  or  high- 
way "for  the  passage  of  boats  and  rafts,"  the  like  inddeuts 
and  consequences  attach  to  it,  so  far,  at  least,  as  the  ordinary 
pnrpoeefl  of  navigation  are  concerned,  and  should  be  thus 
treated  in  the  discussion  and  decision  of  the  questicKi  m- 
Tolved  in  this  cause.  The  river,  being  therefore  a  public 
highway  for  the  direct  navigation  of  boats,  is  consequently 
such  for  all  convenient  purposes  necessarily  appertaining 
thereto.  And  of  these,  there  are  perhaps  none  more  partic* 
ularly  essential  than  the  mooring  of  boats  and  other  craft 
at  the  well-known  landings  and  wharves  on  the  stream. 
This  right  is  as  well  secured  and  protected  by  law  as  that 
of  actual  navigation.  Indeed,  it  may  be  considered  as  a  part 
and  parcel  of  it,  and  is  only  subject  to  restriction  on  the 
principles  that  govern  in  the  use  of  all  public  ways  or  streets. 
The  enjoyment  of  one  right  must  not  exclude  the  other.  He 
who  moors  his  craft  at  an  accustomed  landing  must  be  careful 
to  leave  sufficient  room  for  the  passer-by;  the  laws  of  naviga- 
tion require  no  more  of  him.  On  the  other  hand,  the  vessd 
in  motion  must,  if  possible,  steer  dear  of  and  avoid  the  one 
moored  or  at  anchor:  1  Conkling's  Adm.  Juris.  306.  And  in 
case  of  injury  to  the  latter  by  the  former,  no  excuse  will  avail 
but  unavoidable  acddent,  or  that  vis  major  which  no  human 
skill  or  caution  can  guard  against  or  prevent:  Oirolamo^  i 
Hagg.  Adm.  169,  173.  The  law  demands  of  those  in  charge 
of  moving  vessels  constant  care  and  vigilance  to  avoid  collis- 
ion with  others:  1  Conkling's  Adm.  Jur.  298.  And  if  both 
parties  are  in  fault,  neither  can  recover  damages  at  law. 

These  are  well-settled  principles,  sustained  by  authority  and 
good  sense,  and  upon  a  careful  review  of  the  aUeged  fstcts  will 
be  found  peculiarly  applicable  to  the  present  case,  and  fully 
supporting  the  views  entertained  h^  the  learned  judge  before 
whom  this  cause  was  tried:  See  cases  on  the  subject,  2  Whart. 
Dig.  686,  687,  tit.  Shipping,  div.  Collision. 

The  material  substance  of  the  facts  in  evidence  shows  that 
the  defendant's  boats  were  moored  at  a  well-known  landing  on 
the  left  bank  of  the  river,  where  the  natural  channel  is  on  the 
right,  and  not  extending  into  the  stream  more  than  about  one 
hundred  and  twenty  feet;  and  at  a  place  where  the  navigable 
width  of  itj  at  the  then  stage  of  water>  was  nearly  two  thousand 
feet,  and  the  same  for  a  distance  of  at  least  half  a  mile  above 
and  below,  so  that  the  moored  boats  could  have  been  avdded, 
the  witnesses  say,if  taken  in  time.    And  there  is  no  proof  that 
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those  in  charge  ootild  not  have  seen  the  landing  and  the  craft 
there  in  time,  if  a  proper  lookout  had  been  kept  up.  It  is  true, 
there  is  evidence  that  exertions  were  used  to  avoid  the  collision 
as  soon  as  the  pilot  saw  defendant's  boats,  but  none  that  he 
kept  such  lookout  as  the  law  requires  under  circumstances  like 
these,  and  saw  them  at  the  earliest  practicable  period.  67  the 
rules  of  maritime  law,  it  is  deemed  negligence  in  the  moving 
vessel,  in  case  of  collision,  where  it  is  not  shown  that  a  proper 
lookout  was  kept  up,  especially  if  it  be  indicated  that  the 
omission  to  do  so  may  have  contributed  to  the  disaster.  It 
does  not  appear  to  have  been  at  all  necessary  for  the  navigation 
of  plaintiff's  boats  to  run  so  close  to  the  left  shore  at  this  point; 
bat  it  was  done,  so  says  the  witness,  to  avoid  work.  It  is  very 
manifest,  therefore,  from  all  these  various  circumstances  proved 
by  the  plaintiffs,  that  in  mooring  his  boats  the  defendant  was 
only  in  the  exercise  of  a  lawful  right,  and  did  not  unlawfully 
obstruct  the  navigation  of  the  river;  and  that  the  injury  sus- 
tained by  the  plaintiffs  is  not  chargeable  to  him,  but  resulted 
from  what  the  law  adjudges  to  be  negligence,  or  want  of  ordi- 
nary care  and  foresight,  on  the  part  of  those  who  had  the  direc* 
Hon  in  the  navigation  of  their  boats.  According  to  the  facts 
proved,  and  the  principles  of  law  already  stated,  there  might 
have  been,  perhaps,  propriety  in  the  defendant  claiming  repa- 
ration from  the  plaintiffs  if  his  boats  had  received  injury. 
Without,  however,  speculating  as  to  this,  we  are  of  opinion  the 
tactB  proved  did  not  justify  a  verdict  in  favor  of  plaintiffs,  and 
that  the  court  below  committed  no  error  in  directing  a  judg- 
ment of  nonsuit  to  be  entered  in  this  case. 
Judgment  affirmed. 

WooDWABD,  J.,  dissented. 


BioHfB  Ajn>  Durns,  hov  Voumwu  oh  Cknmuor,  ov  VsBnu  nr  Natx- 
OABLB  Waikbs. — ^The  great  increaoe  in  the  number  of  veaeels  engaged  in 
tiie  commeroe  of  the  world  during  the  preeent  centnry,  and  eepectally  nnoe  the 
introdnction  of  steam  power  in  narigation,  hae  rendered  a  knowledge  of  the 
rights  and  dnties  of  vessels  a  matter  of  great  importance.  The  great  mari- 
time nations  of  the  globe  have  f oond  that  the  old  rules  of  navigation  which 
answered  the  purpose  in  the  days  of  sailing  ships  are  no  longer  sufficient  to 
faisnre  the  safety  of  life  and  prc^perty  at  sea,  and,  accordingly,  nearly  all  the 
eoantrins  that  have  any  foreign  commerce  have,  since  the  year  1862,  adopted 
a  uniform  system  of  rules  and  regulations  intended  to  prevent  coUisiouB  at 
sea:  Holt's  Bale  of  the  Boed,  2;  Jenkins's  Bale  of  theKoad  at  Sea,  43;  Henry's 
Adm  Jur.  it  F^roc  279.  These  rules  prescribe  the  manner  in  which  vessels 
•hall  be  navigated,  and  the  lights  they  shall  cany,  and,  in  general,  they  are 
te  be  ebeydl  and  followed,  unless  apeoial  drcuiMtHMes  arise  rendering  a 
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departare  from  tli6m  peoeeaory  in  ordar  to  avoid  immediate  danger.  But  thm 
paramount  law  of  navigation,  the  law  to  which  all  rules  must  yield,  la  thai 
ooUisions  most  always  Ije  avoidetl,  and  every  practicable  means  must  lie  em- 
ployed to  secure  that  end.  The  maritime  law  rigidly  exacts  from  all  persona 
intrusted  with  the  navigation  of  vessels  of  every  kind  unremitting  eare  and 
vigilance  to  avoid  accidents  and  injuries  by  collision,  and  to  extenuate  tha 
consequences  of  accidents  when  they  oocur:  MilU  v.  Tfte  Naihamkl  Uoime% 

I  Bond,  352;  The  AUasUic  and  Tlie  OydeMburifh,  Newb.  139;  The  Lincoin^  1 
Low.  46;  The  Kaeooehee,  22  Fed.  Rep.  856.  All  vesseb  are  required  to  exer^ 
cise  skill  and  diligence  to  prevent  collision,  and  to  avail  themselves  of  every 
reasonable  means  to  attain  that  end:  Buasard  v.  The  Petrt^  6  McLean,  491; 
The  D.  8.  Chregory,  16  BlatchL  542;  The  Fandey,  5  Hughes,  298;  The  Clytk, 
10  Ben.  588.  And  a  vessel  which,  seeing  the  danger  of  a  collision  imminent^ 
fails  to  use  every  means  in  her  power  to  avert  it,  or  to  abate  the  consequaneet 
of  it»  is  guilty  of  contributory  negligence,  although  the  other  veeeel  was  at 
fault  also:  1%8  O.  O.  Vanderbik,  1  Abb.  Adm.  361;  The  Vim,  12  Fed.  Bapu 
906;  The  B,  ds  C,  18  Id.  543;  The  Garden  City,  19  Id.  529.  No  matter  what 
the  prior  fault  of  the  other  vessel  may  be,  a  vessel  is  bound,  under  all  circnia- 
■taaoes,  to  use  all  reasonable  vigilance  and  skill  to  avoid  collision  with  her: 
The  Maria  Martin,  12  WalL  31;  Bogge  v.  Parr,  3  Hughes,  504;  The  Budteye, 

II  Biss.  92;  The  Warren,  18  Fed.  Bep.  559.  A  vessel  out  of  her  proper  place 
is  not  to  be  run  into  with  impunity  if  she  can  be  avoided  by  the  exercise  of 
ordinary  skill  and  care:  Cummine  v.  Spmanee,  4  Hair.  (DeL)  315.  Nor  has 
a  vessel  any  right  to  cast  herself  upon  another  merely  because  the  latter  may 
be  out  of  her  proper  course  and  in  that  of  the  former.  Both  vesseb  are  bound 
to  use  ordinary  care  to  avoid  coUiaion  with  each  other:  Moore  v.  Moas,  14  HL 
106.  And  if  a  vessel  can,  by  taking  extraordinary  precautiona,  avoid  a  col-' 
lision,  it  is  her  duty  to  do  so.  Thua  a  schooner  becalmed,  or  neariy  so^  while 
going  around  a  dangerous  bend,  is  bound  to  make  use  of  oars,  or  of  a  small 
boat  ahead,  to  keep  some  steerage-way  in  order  to  avoid  collision:  7%e  AlieSa 
A.  WoBhbum,  19  Fed.  Bep.  788.  A  sailing  vessel  la  bound  to  change  her 
course  in  meeting  a  steamer,  if  she  is  in  immediate  danger,  and  can  thereby 
avoid  ooUision:  The  Nacooehee,  22  Id.  855.  A  technical  adherence  to  the  sail- 
ing rules  prescribed  by  the  act  of  congress  will  not  absolve  one  vessel  from 
the  duty  of  avoiding  collision  with  another  if  she  can  do  so  by  the  exercise  of 
ordinary  care.  And  a  vessel  which  obtains  knowledge  of  the  positian  of  aa 
approadiing  vessel  through  other  lights  than  those  prescribed  by  the  act  of 
congress  is  as  much  bound  to  act  on  the  knowledge  so  acquired  aa  if  it  had 
been  imparted  through  signals  so  prescribed:  ffqffman  v.  l/mon  Ferry  (Mk,  68 
N.  Y.  385.  Vessels  approaching  each  other  are  not  required  to  change  their 
course  until  they  are  near  enough  to  each  other  to  involve  some  risk  of  col- 
lision: The  Leland,  19  Fed.  Bep.  771.  But  such  obligation  does  arise  in 
case  of  continuing  approach,  or  when  the  lights  of  the  approaching  vessel  are 
closing  in  instead  of  opening  out:  7*he  ManOoba,  2  Flipp.  241. 

It  la  Duty  of  Steaiixr  to  Keep  out  of  Wat  of  Sailxno  Vbbsbl  when 
they  are  approsM^hing  each  other  in  such  a  way  aa  to  involve  risk  of  collision: 
Sonne  v.  Tourney  29  Am.  Dec.  452;  Desty's  Ship.  &  Adm.,  sec  357;  Honey 
V.  TJie  Louiitiana,  Taney,  602;  The  Padjie  ami  The  Fashion,  Newb.  8;  The 
Pearl,  Id.  129;  TIte  Leopard,  Daveis,  193;  The  Owprey,  1  Sprague,  245;  The 
R.  B.  Forbes,  Id.  328;  The  Neptune,  01c.  483;  Baker  ▼.  The  CUy  qfNew  York 
1  Cliff.  75;  Tlie  Wenona,  4  BeiL  207;  The  Hansa,  5  Id.  501;  Leonard  v.  Whet- 
loU;  10  Id.  638;  7!^  JKdUoiMf,  5  Hughes,  109;  7^  i^ovor^e,  10  Bias.  536;  Tha 
Faehkmyr.  Wards,  6  McLean,  152;  The  C.  C.  Vanderbilt, I^h.  Adm.  361;  Tim 
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iE^enCiidfcy,  4  Bbtehl  825;  The  Jam,  14  Id.  1104;  WiMarfy.  The  Nem  Tork,  1 
Flipp.49;  77i«  Cocti^  20 Fed.  Rep.  157;  JSTo^At ▼.  ^M,  26 Id.  SS9;  TheBei- 
^^itland,  14  Phila.  667;  TkeOregmy.  Boeca,  18  How.  570;  New  Twketc  Co. 
▼.  T^wn^o/i;  21Id.  372;  7%e  Cbm<7, 8  WalL  302;  7^  i^aiMfe»  Hid.  238;  7%< 
Bene/ador^  102  U.  &  214;  2^  UBnoiB,  103  Id.  208;  7^  Shamum,  2  Hagg. 
Adm.  173;  The  Ircn  Dmke,  Holt's  Role  of  the  Boad,  227;  Smyrna  etc  Co,  r. 
Whilldin,  4  Hair.  (Del)  228;  Beakmor.  United  Statee  Matt  Co.,  9  La.  Ann.  268; 
I^hUadeiphkk  tie.  B.  B.  Co.  v.  Kerr,  33  Md.  831;  MeBom  v.  SnM,  2  K  D. 
Smith,  402;  BuUeifeli  ▼.  S^iyd;  18  How.  Pr.  526;  MaSOar  ▼.  The  Bxprem 
I^ropdler  Line,  61  N.  T.  312;  Loekwood  v.  Laehell,  19  F^  St  344;  Eobmer. 
Waiaon,  29  Id.  457.    In  the  last  caee  dted,  Lewis,  0.  J.,  delhrering  the  opinioo 
of  the  coarty  said:  "Steamboats  have  means  of  keeping  oat  of  the  way  which 
^ther  boats  do  not  possess.    The  law  exacts  of  them  ezertions  to  avoid  injoiy 
proportionate  to  their  powers."    When  a  steamer  and  a  sailing  vessel  are  ap- 
proaching each  other  from  opposite  directions^  or  on  intersecting  lines,  from 
the  moment  the  sailing  vessel  is  first  seen,  the  steamer  most  watch  her  course 
and  movements  with  the  highest  diligence,  so  as  to  be  able  to  adopt  such 
timely  measures  of  precantioa  as  will  prevent  the  two  vesseb  from  coming 
into  eoUision:  The  Carroll,  8  WalL  302;  MaOlar  v.  The  Exprtee  Propeller  IAm, 
61  N.  T.  312.     So^  too,  a  steamer  most  keep  oat  of  the  way  of  barges  pro- 
pelled by  oars:  Bigley  v.  WiWanu,  80  Pa.  St  107.     And  a  steamer  is  also 
boond  to  k«ep  dear  of  a  flat-boat  floating  with  the  carrent  of  a  river:  Pearee 
V.  I-age,  24  Bow.  228.    Bat  a  steamer  is  not  bound  to  get  oat  of  the  way  ol 
A  row-boat    The  latter  most  get  oat  of  the  steamer's  way  if  it  has  time  to 
do  so:  PhUaddphia  Jb  B.  B.  B.  Co,  v.  Adame,  89  Pa.  St  31;  The  Mietiejuoi, 
SBen.  6. 

DoTT  OT  Sailino  Vxbbel  to  Hold  bxb  Goubss. — ^While  it  is  the  duty  of 
a  steamer  approaching  a  sailing  vessel  to  keep  oat  of  the  way  of  the  latter, 
■he  has  the  right  to  presame  that  the  sailing  vessel  win  keep  her  coarse  and 
to  govern  her  movements  accordingly:  The  Harritimrg,  14  Phila.  499;  The 
Beeene,  24  Fed.  Rep.  44.  It  is  the  imperative  daty  of  the  sailing  vcsmI  under 
■och  circamstances  to  keep  on  her  coarse:  The  B,  B.  Forbes,  1  Spragae,  328; 
The  Gerard  StuffweaeA,  8  Ben.  183;  The  PlffmonUh,  26  Fed.  Rep.  879;  The 
Carroll,  S  WalL  302;  The  Scotia,  14  Id.  170;  The  Free  State,  91  U.  a  200; 
The  IllMoie,  103  Id.  298.  The  sailing  veanl  most  not  thwart  the  efforts  of  the 
steamer  to  keep  ont  of  her  way,  bat  most  hold  on  in  her  coarse:  The  William 
Yomng,  01c.  38;  The  N^ftune,  Id.  483;  The  Belgenkmd,  14  Phila.  667;  The 
Wemma,%'SSiBiuM.  ASfdyThe  Adriaitic,  107  U.  a  512;  7Ae iSJprwi^,  L.  R.  1  Ad. 
4  Be.  99.  mie  sailing  veaMl  has  no  right  to  maneuver  at  all  under  such  cir* 
enmstanoea:  7%e  fVK  20  Fed.  Rep.  80.  If  a  sailing  vcsmI  is  tacking  against 
the  wind,  where  there  is  snffident  sea-room  to  keep  on,  she  is  not  at  liberty  to 
change  her  coarse  or  tack  when  approadied  by  a  steamer  that  is  trying  to 
keep  oat  of  her  way.  Nothing  but  urgent  necessity  will  excuse  her  for 
lofl^oig  and  ^iia^gmg  her  course  in  such  a  case:  The  Clara  Damdeon  v.  The 
Virffinia,  24  Id.  763;  The  EOen  Eolgaie  v.  The  lOinoiB,  13  Phila.  470.  This 
rule  does  not,  however,  prevent  her  from  changing  her  course  to  avoid  imme- 
diate danger  arising  from  natural  obstructions  to  navigation.  But  when  she 
has  passed  sndi  obstructions,  it  is  her  duty  to  return  again  to  her  former 
course:  The  John  L.  Hatbronek,  93  U.  a  405.  A  sailing  vessel  that  sees  the 
lights  of  a  steamer  nearly  ahead  on  a  dark  and  cloudy  night  has  no  right 
afterwards  to  change  her  course  on  the  assumption  that  she  had  not  been  seen 
by  the  steamer:  The  Scotia,  5  Blatchf.  227.  But  a  sailing  vessd  meeting  a 
steamer  may  change  her  course  if  the  danger  of  collision  is  imminent,  and 
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■he  has  fCMon  to  heliere  that  by  domg  so  she  oui  swt  or  iKmfaiiah  the  di«- 
Mter:   Waliorfr,  The  PropeUer  New  York,  1  Flipp.  49. 

Sailikq  Vesskl  hatino  WmD  Fbsb  must  Keep  out  oy  Wat  of  oas 
dose  hauled.    This  rule  is  founded  oa  the  same  reason  as  the  rule  alreadj 
eonsidered  reqnirmg  a  steamer  to  keep  out  of  the  way  of  a  sailing  vesseL    The 
resscl  having  the  wind  free  has  oontrol  of  her  moyaments,  and  is  therefore  in 
a  better  position  to  keep  oat  of  the  way  than  the  one  that  is  dose  hanlml,  and 
the  law  for  that  reason  imposes  upon  her  the  duty  of  aToiding  oollisions    2F%s 
Bhmnm,  01c  188;  The  Aiyma,  Id.  aOi;  AOmr.  Maeta^,  1  Spragne,  219;  1%b 
aemaU,  Id.  257;  The  Jckn  StfiaH,  4  Blatdil  444;  The  Om»,  16  Id.  637; 
French  ▼.  The  VieUrria,  10  FhHa.  292;  The  mpoU  Acoame,  14  Id.  517;  l%e 
Eraehu  Wiman,  20  Fed.  Rep.  245;  St.  John  r.  Pome,  10  How.  657;  Sehooner 
Catharine  ▼.  Dkkinetm,  17  Id.  170;  The  Mary  HomeeO,  L.  B.  1  P.  Dbr.  2tH$ 
7^ Pedt/orftm Cbstfe^  L.  B.  8 P.  Div.  11;  TheHaniett,  1  W.  Boh.  182.     Ob 
the  same  principle,  a  steamer  unincumbered  is  bound  to  keep  out  of  the  wigr 
of  a  cumbersome  tow:   The  MagwrnJba^  21  Fed.  Bep.  478.     And  where  e 
square-rigged  vessel  and  a  schooner,  both  close  hauled,  are  sailing  upon  eosft- 
▼ergent  courses  on  the  same  tack,  and  the  convergence  is  caused  by  the 
schooner's  ability  to  lie  nearer  to  the  wind,  she  must  give  way:  The  Cfawflriy 
1  Sprague,  257. 

Sailiko  Vessel  Close  Havled  d  Bouvd  to  Keep  oh  her  Oovssi;  and 
not  embarrass  another  having  the  wind  free  in  her  efforts  to  keep  out  of  the 
way  and  avoid  collision  between  them:  The  Arffue,  Ola  304;  AUenr. 
I  Sprague,  219;  The  Bark  JupUer,  1  Ben.  536;  Schooner  Catharme  v. 
17  How.  170;  T/te  Mary  EveUne,  16  WaU.  34a 

DuTT  OF  Vessel  Ovebtakuto  Ajtotheb. — ^When  one  vessel  is  overtaking 
another,  the  general  rule  is  that  the  former  must  keep  out  of  the  way  of  the 
latter:  Ertoinv.  KeoersmkS,  B.  Co.,  88 N.  Y.  184;  The  W.  H.  Clark,  6  Biss. 
295;  TJie  NaraganaeU,  10  Blatchf.  475;  The  Peter  BUter,  14  Fed.  Bep.  173; 
Whitridge  v.  Dill,  23  How.  448.  Said  Mr.  Justice  Cliffi>rd,  deUvering  the 
opinion  of  the  court  in  the  case  last  dted:  "Where  a  vessel  astern,  in  an 
open  sea  and  in  good  weather,  is  sailing  faster  than  the  one  ahead  and  pursu- 
ing the  same  general  direction,  if  both  vesseb  are  close  hauled  on  the  wind, 
the  vessel  astern,  as  a  general  rule,  is  bound  to  give  way  or  to  adopt  the 
necessary  precautions  to  avoid  a  collision.  **  The  vessel  that  is  being  over- 
taken, however,  owes  the  correlative  duty  to  keep  on  her  course  and  not 
change  it  unnecessarily:  The  Ellen  Holgate,  13  Fhila.  470;  The  Oraee  Oirdler, 
7  WalL  196.  It  is  the  right  as  well  as  the  duty  of  the  vessel  ahead  to  hold 
her  course.  She  ia  not  bound  by  law  to  turn  to  either  side  to  let  the  pursuing 
vessel  pass  her.  But  she  ought  not  to  use  her  privilege  intentionally  to  pre- 
vent the  other  from  using  her  superior  speed:  The  Rhode  lelamd,  Ola  606; 
McGrew  v.  Tlte  MelnoUe,  1  Bond,  453.  It  is  the  duty  of  a  steamer,  when 
about  to  pass  a  sailing  vessel,  to  observe  closely  the  course  of  the  latter,  aa 
well  as  any  conditions  which  may  render  a  change  of  such  course  neoessary, 
and  to  govern  herself  accordingly:  The  Cynthia,  14  Phila.  411.  The  rule  re- 
quiring a  vessel  overtaking  another  to  keep  out  of  the  latter's  way  applies  un- 
til the  overtaking  vessel  has  completely  passed  the  other:  Kennedy  v. 
S.  B.  Co,,  12  B.  1. 23.  Where  two  vessds  are  sailing  in  company  on  the 
taok,  one  ahea<l  of  the  other,  and  the  first  one  changes  her  tack,  it  is  the  duty 
of  the  one  following  her  to  change  her  tack  also:  The  PrisdUa,  L.  B.  3  Ad.  & 
£c.  125.  When  a  vessel  is  both  overtaking  and  crossing  the  course  d  anothsr 
vessel,  she  is  to  be  deemed  an  overtaking  and  not  a  eroasing  ahip^  and  it  boaad 
to  keep  out  of  the  other's  way:  The  Seaion,  L.  B.  9  P.  Div.  L 
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It  n  Dinr  or  Vahil  to  Kbbp  OmmMtn  Ain>  Vioilaiit  LooKoirr  od 
the  forward  part  of  the  TMsel  where  his  T&ew  will  be  onobetnioted.  And 
this  duty  is  rigoroiisly  enforced  by  the  ooorts:  7%8  AtlanUe  cmd  The  OjdeM- 
btirgh,  Kewb.  139;  Tho  JShi,  3  Gli£  456;  The  Anam,  6  Saw.  118;  ITte  Par- 
bfrabttrgh,  5  Blatohf.  247;  The  City  <(f  New  York,  8  Id.  194;  The  America,  10 
Id.  155;  The  Sam  BoUm,  20  Fed.  Rep.  333;  The  BelgenUmd,  14  Fhila.  567; 
Si,  John  y.  Paifte,  10 How.  557;  NewianY,  StMms,  Id.  586;  The  Cfeneaee  Chi^, 
12  Id.  443;  The  New  York  ▼.  Bea,  18  Id.  223;  Chamberiain  ▼.  Ward,  21  Id. 
648,  570;  New  Y&rkete.  Co.  ▼.  PhUadelphia  etc.  Co.,  22  Id.  461;  Honey  v.  Bal- 
timore etc  Co.,  23  Id.  287;  Thi  Ottawa,  3  WaU.  268;  Ward  y.  Ogdeiuimrgh^  6 
McLean,  622;  Ward  ▼.  Amutnmg,  14  BL  283.  When  the  night  is  dark  and 
the  Tision  is  obstmcted  by  mist,  rain,  or  fog,  it  is  espedslly  important  to  keep 
a  vigilant  lookout  to  gnard  against  approaching  danger:  ITie  Lunar,  TheBetf 
genlamd,  14  Fhila.  495.  The  lookout  most  be  placed  in  the  best  position  to  see 
ahead:  The  KxrHand,  5  Hughes,  109.  He  must  not  be  placed  where  his  view 
will  be  obstmcted  by  the  sails:  Tki  Jand,  14  Blatchf.  524;  or  by  the  steamer's 
ehimneys:  Tht  Magenta,  2  Abb.  U.  S.  495.  The  person  employed  as  a  look- 
out ought  to  be  free  to  give  his  whole  attention  to  the  duty  he  has  to  perform. 
The  man  at  the  wheel  is  not  a  proper  lookout:  The  Bloeaom,  01c.  188;  The 
Partereburgh,  6  Blatchi  247;  The  Belgenland,  14  Phila.  567;  PhUadetpfda  etc 
B.  B,  Co.  V.  JTerr,'  33  Md.  331;  NewUm  v.  Stebbine,  10  How.  586;  The  Oene&ee 
Ck^,  12  Id.  443;  The  Ottotoo,  3  WalL  268;  The  HyTpodame,  6  Id.  216.  Nor 
is  the  captain  or  mate  a  sufficient  lookout:  BUl\.  Smith,  39  Conn.  206;  The 
Empire  State,  2  mm.  216',  The  TOBe,  13  Blatchf.  514;  TheSamBotan,  20  Fed. 
Bep.  333.  The  lookout  is  bound  to  report  a  light  ahead  as  soon  as  he  sees  it: 
The  Panita,  14  Blatcht  545.  It  is  no  oxcuse  for  the  failure  to  keep  a  proper 
lookout  that»  owing  to  an  accident,  all  hands  had  just  been  called  aft  to  reef 
sails:  The  Schooner  Catharine  v.  Dichmetm,  17  How.  170;  Whitridge  v.  DUl,  23' 
Id.  448.  An  ocean  steamer  going  at  full  speed  has  no  right  to  take  away  her 
lookout  to  clean  decks:  The  New  Orleans,  106  U.  S.  13.  And  pilot-boats,  like 
all  other  vessels,  must  maintajn  a  vigilant  and  competent  lookout  stationed  in 
»  proper  position:  The  Bloteom,  Ola  188b 

Lookoot  AjBinar. — ^A  vessel  is  not  required  to  keep  a  lookout  stationed 
where  he  can  give  notice  of  danger  from  vesseb  approaching  in  the  same 
direction  from  behind:  ISnnn  v.  Nevermnk  S,  B.  Co,,  23  Hun,  573,  affirmed  in 
88  K.  Y.  184.  But  when  a  steamer  is  backing  out  of  her  slip  she  is  bound  to 
maintain  a  proper  lookout  astern  to  see  that  she  does  no  injury  to  neighbor- 
ing craft:  The  Nevada,  17  Blatchf.  122;  a  O.  on  appeal,  106  U.  S.  154;  The 
Kirkland,  3  Hughes,  641. 

It  is  Dutt  of  Yhhel  m  MonoH  to  Atoid  Okb  Anchored^  agroond, 
or  moored  to  a  wharf  or  proper  landing-place:  Knowlton  v.  S<u\ford,  52  Am. 
Dec.  649;  Sknpem  v.  Hand,  36  Id.  231;  MUU  v.  The  NaJthamd  Hchnee,  1 
Bond,  352;  The  Lady  Franklin,  2  Low.  220;  Commerdai  S.  B,  Co.  v.  Dtttton, 
t  Cliff.  537;  The  Palmetto,  I  Bias.  140;  TheOlara  and  The  Cktrita,  5  Ben.  375; 
CMbert  v.  The  Otorge  Bell,  3  Hughes,  468;  Mercer  v.  The  Florida,  Id.  488; 
27ie  Omega,  13  Fhila.  463;  The  Boehaway,  19  Fed.  Bep.  449;  The  Echo,  14 
463;  BiU  v.  SnM,  39  Conn.  206;  The  Merrimac,  14  WaU.  199.  Where  a 
vessel  lying  at  anchor  in  a  harbor,  on  proper  ground,  and  showing  the  proper 
hf^iB,  is  run  into  by  a  moving  steamer,  the  presumption  of  fault  in  the  latter 
is  conclusive:  Mercery.  TheFlorida,  3Hughes,  488. 

Butt  of  Vjuib&l  at  Asghok. — ^It  is  duty  of  a  vessel  at  anohor  in  the  path 
of  other  vessels  to  keep  an  andhor-watch:  0*N€il  v.  Seare,  2  Spiague^  62;  Tkt 
£«dta»  4 Ben.  fi28|  ntlmikma,  Abb.  Adm.  330;  TheSappUrc  11  WslL  164| 
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The  Clara,  102  U.  8.  200.  A  remei  «t  anchor  in  a  thoroa^^ifozo  of  other 
•els  is  bound  to  keep  a  li^t:  Lema  ▼.  Wmmntmel  Co,,  1  SpragaOp  100;  Simp- 
•OA  Y.  ffcmi,  6  Whart.  311;  S.  &,  36  Am.  Dee.  231;  Inmt  ▼.  Sieamer  SemtMr, 
I  CaL  459;  &  C,  54  Am.  Dec  305.  Bat  see  CbrsJey  v.  Whke,  32  Id.  250. 
Avessel  anchored  inan^d  river  should  keepawaich:  Bumard  t.  ThePttrti^ 
6  McLean,  491.  A  Teasel  anchored  in  a  oomparatiTely  narrow  river  nnut 
keep  a  watch,  and  not  allow  her  sails  to  obecore  her  anchor-light:  The  WorA- 
mglon  and  The  Dama,  19  Fed.  Bep.  836.  A  vessel  lying  at  anchor  in  the  fsir- 
way  or  roadstead  of  a  navigable  river,  with  no  andior-lights  burning  and 
with  a  single  lookoat^  and  he  asleep  at  the  time  when  a  steamer,  withont 
faalt  on  heir  part,  rons  into  her,  is  solely  in  hxlt:  Beyer  v.  Steamer  Nwrt^ 
berg,  3  Hnghes,  505.  As  a  general  role,  some  person  ooght  to  be  left  on  board 
a  vessel  while  she  is  lying  at  anchor  in  a  harbor,  especially  at  a  time  when  a 
gale  is  evidently  coming  on.  And  an  omission  to  do  so  is  a  neglect  of  dnty 
on  her  part:  The  Lkm,  1  Spragae,  40.  Bot  an  anchor-watch  on  board  a  ves- 
sel at  anchor  is  not  boond  to  take  any  active  measores  to  get  his  vessel  oat  of 
the  way  of  another  that  is  approaching  in  broad  daylight,  ander  fall  command* 
and  moving  at  the  rate  of  eight  knots  an  hoar:  The  Lady  FramUm,  2  Ijom 
220. 

A  vessel  moon^  in  the  **^»^""H  of  a  river  near  a  large  city,  and  at  a  place 
where  vesseb  making  a  landing  are  likely  to  come,  ib  boond- to  give  the  usnal 
fog-signals  in  a  heavy  fog  and  snow-storm:  The  Porter,  2  DilL  146.  Bat  a 
vessel  at  anchor  is  not»  in  the  absence  of  a  settled  usage  to  that  effBct»  boond 
to  ring  a  bell  in  a  snow-equall  of  a  few  nunutes  dnration  only:  The  Bay  Staie^ 
Abb.  Adm.  235,  241,  note;  The  Boekaway,  19  Fed.  Rep.  449.  A  vessel  an- 
choring in  a  river  at  night  is  boand  to  exerdse  great  care  to  leave  ample  roooa 
in  the  channel  for  passing  vesseb.  She  should  so  locate  the  anchorage  aa  to 
avoid  any  possible  danger:  T%e  (hoar  Towneaul,  17  Id.  93.  It  is  not  the  datj 
of  a  vessel  at  anchor  to  show  a  torch  to  an  approaching  steamer,  when  sha 
has  her  anchor-lights  properly  set  and  burning,  and  the  steamer  can,  by  the 
ezerdse  of  due  vigilance  and  the  keeping  of  a  proper  lookonti  see  her  with- 
out a  torch:  77ie  Awn^  23  Id.  905.  A  steamship  came  in  from  sea  and  an- 
chored in  a  thick  (og  in  the  Hudson  river  between  New  York  city  and  Jersey 
City,  and  in  the  usual  track  of  ferry-boats.  A  feiry-boat,  on  one  of  her  trips» 
saw  the  steamer  as  she  was  dropping  her  anchor.  On  a  subsequent  trip  she  ran 
into  the  steamer,  and  the  ferry-boat  was  held  to  be  in  Uailt,  and  the  steams  not 
in  iaxilt:  The  />.  S,  Oregory,  6  Blatchf.  528.  A  vessel  ought  not»  except  impelled 
by  necessity,  to  anchor  in  the  r^ular  path  of  river  steamers,  and  if  she  is  com- 
pelled to  anchor  there,  she  ought  to  remove  as  soon  as  the  necesBity  for  so  doing 
has  passed  away :  KnowUoH  v.  Sa/i^ord,  52  Am.  Deo.  649.  Nor  should  she,  except 
from  necessity,  anchor  in  a  channel  or  entrance  to  a  harbor:  The  Sdota,  Da- 
veis,  359.  A  vessel  came  to  anchor  in  the  Bast  river  between  New  York  and 
Brooklyn,  in  the  path  of  the  ferries.  She  was  hailed  by  passing  ferries,  and 
requested  to  change  her  anchorage,  but  paid  no  attention  to  the  request.  A 
fog  came  up  during  the  night,  and  one  of  the  ferries,  in  the  early  nMxnini^ 
ran  into  her.  It  was  held  that  the  vessel  was  to  blame  in  anchoring  there  in 
the  first  place,  and  in  refusing  to  change  her  anchorage  when  requested  so  to 
do:  7'^  Bhxhange,  10  Blatchf.  168.  A  vessel  lying  at  a  wharf  is  bound  to 
keep  her  anchor  where  it  wUl  not  do  any  injury  to  passing  vessels:  T%b  Pai- 
metia,  1  Bubs.  140;  The  Kolon,  9  Ben.  197.  And  a  bark,  while  being  towed 
through  a  canal,  ought  to  keep  her  anchor  where  it  can  be  let  go  at  oooe:  The 
B.  S.  Sheppard,  Id.  221.  A  steamer  in  her  dock,  being  agroand  and  liaUo  to 
careen,  is  not  boond  to  attempt  to  keep  herself  elose  to  the  ifbeit  by  tart 
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oaUee,  when  the  weight  of  henell  and  cargo  is  lo  greet  thai  aomethmg  would 
be  rare  to  give  way:  Ward  ▼.  T%0  B^ara,  14  FhOa.  683. 

DuTT  OF  VsBSKL  ABOUT  TO  LsAYS  HXB  Wbakf  OR  Sup. — A  Urge  flteamer 
leBvixkg  her  mooringa  in  a  narrow  alip  ia  bound  to  take  care  not  to  start  np  her 
propeller  in  rach  a  way  aa  to  endanger  the  safety  of  other  veaaeb  in  the  alip 
by  the  oommotion  created  in  the  water  by  the  acrew.  She  mnst,  if  the  safety 
of  other  craft  in  her  neighborhood  reqnirea  it,  employ  a  tug  to  take  her  out: 
7%B  Nevada,  17  BUtchf.  122.  A  ateamer  ia  in  fauUt  for  aetting  her  acrew  in 
motion  without  having  a  lookout  astern  to  aee  that  there  ia  no  vesael  iji  the 
way  to  be  injured  thereby:  The  Colot^  8  Ben.  612.  A  ateamer  that  atarta  her 
propeller  while  lying  inside  a  slip,  for  the  purpose  of  testing  it  before  starting 
on  her  voyage,  must  be  prepared  to  stop  it  immediately  upon  being  hailed 
from  other  boats  whose  aafety  requires  it:  The  Cky  qf  Maeon,  20  Fed.  Rep. 
169.  A  tug  about  to  start  from  her  moorings  is  bound  to  give  the  proper 
ajgnals:  Ths  Bdrmmd  Zevy,  8  Ben.  144.  And  a  steamer  about  to  start  from 
her  wharf  should  first  give  three  long  whistles:  The  IRHdand,  3  Hughes,  641. 
Where  a  tug  lying  in  a  slip  is  pressed  by  the  tide  against  the  side  of  a  canal- 
boat,  she  is  bound,  before  starting  her  engines,  to  push  herself  free  from  the 
canal-boat  And  if  she  neglects  this  precaution  and  injury  happens  to  the 
boat»  the  tug  will  be  liable  therefor:  The  TUan,  8  Ben.  7. 

Duty  of  Vbsbbl  Bivterino  ob  Moviko  in  Harbor. — A  vessel  about  to 
enter  a  harbor  is  bound  to  exercise  great  care  and  caution  to  avoid  oollisioii 
with  other  vessels.  Ordinary  care  ia  not»  under  rach  drcumstancea,  enough. 
A  ateamer  entering  a  harbor  in  the  night-time  or  in  a  f  og^  ia  bound  to  move 
with  great  circumspection,  or  even  to  lie  to  or  anchor,  if  the  danger  of  en- 
countering other  vesselB  be  great:  The  JUm,  W.  Bob.  1;  The  Perth,  3  Hagg. 
Adm.  414;  The  Nepiune,  Ola  483;  The  Bay  State,  Abb.  Adm.  235;  Wrird  v. 
The  M.  Dmuman,  6  McLean,  231;  The  Badger  State,  16  Fed.  Rep.  340;  Cut- 
herteon  v.  Shaw,  18  How.  684.  If  a  steamer  entering  a  harbor  at  night,  owing 
to  any  cause,  cannot  aee  her  way  dear  before  her,  it  ia  her  duty  to  atop:  Warde 
V.  The  A.  BoeeUer,  6  McLean,  63.  A  ateamer  entering  the  harlwr  of  Chicago 
at  a  time  when  it  ia  crowded  with  other  veaaeb  ought  not  to  move  aa  fast  aa 
three  and  a  half  to  four  milea  an  hour:  Id.  If  a  propeller  haa  to  come  up  by 
a  canal-boat  lying  at  the  end  of  a  pier,  ahe  must  come  up  easy  so  as  not  to 
injure  the  canal-boat:  The  Harry,  16  Fed.  Rep.  161.  Veaaeb  moving  in  a 
crowded  harbor  are  also  bound  to  exerciae  great  care  and  vigilance.  If  they 
are  about  to  attempt  any  maneuver  not  uraal  and  clearly  aafe,  they  must 
aignify  their  intention^  and  aee  that  their  signab  are  clearly  underatood:  The 
Joknmm,  9  Wall  146;  Tkt  State  qf  Texas,  20  Fed.  Rep.  264.  They  must  also 
keep  a  strict  and  vigilant  lookout*  and  if  they  see  a  vessel  approaching,  they 
must  atop,  and,  if  neceaaary,  reverae:  The  City  qf  Paris,  9  WalL  634.  A  vea- 
ael  moving  in  tiie  harbor  6t  New  York  ia  bound  to  move  at  no  headway  not 
entirely  controllable:  rA«  Cormo,  Id.  630;  r/i«  City  q/*  Pari*,  Id.  634.  Ferry- 
boats creasing  harbon  of  commercial  ports  at  night,  or  in  a  fog,  are  bound  to 
proceed  with  great  caution:  Amoakeag  Mfg,  Co.  v.  7*Ae  Johsu  Adams,  1  Clifll 
404.  Ferry-boats  crossing  crowded  harlxns  between  fixed  stations  at  regular 
intervab  have  not  the  exclusive  right  cxf  way  over  their  usual  tracks  or 
couraea.  They  muat  keep  out  of  the  way  of  aailing  veaaeb,  and  muat  alackea 
speed  and  atop  to  avoid  coUision:  The  Manhasset,  6  Hughes,  104. 

DuTT  OT  ViaeBLS  NAViOATuro  Bast  Ritxr.— By  the  statutes  of  New  York, 
steamboats,  in  passing  up  and  down  the  East  river,  are  bound  to  go  aa  near 
aa  practicable  in  the  center  of  the  river,  except  in  going  into  or  coming  out 
from  their  nraal  bertha  or  Undioga;  and  ateamboata  miwting  eaoh  other  is 
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the  riTer  are  reqfoired  to  go  to  that  dde  wbidh  is  to  -Uie  stnboard,  ao 
enable  them  to  pass  each  other  with  safety.  And  theae  atatniee  forbid 
era  to  keep  close  to  the  ahore  in  going  nmnd  the  Battery  either  way:  7%^ 
Maryland,  19  Fed.  Bep.  551.  Feny-boata  in  croaaing  the  East  river  miuk 
maintain  a  vigilant  watch:  The  MowUoeUo,  15  Id.  474.  Tnga  navigating  thaife 
river  mnst  not  ran  by  the  ends  of  the  piera:  The  Bditf,  Olo.  104.  Where  a 
tag,  with  a  tow,  is  roanding  the  Battery  within  the  eddy,  and  within  three  cr 
foar  hondred  feet  from  the  shore,  another  tag  with  a  tow  npon  a  hawaor  ooan- 
ing  down  and  croaaing  within  the  ebb  tide  has  no  right  to  croea  the  bow  of  the 
former  in  order  to  ran  between  her  and  the  New  York  ahore,  both  from  the 
inherent  danger  of  anch  a  maneaver,  and  the  eatabUshed  naage  of  boatmeai 
in  rounding  the  Battery:  The  E,  A.  Paeber,  20  Fed.  Bep.  327.  A  feny-boe* 
in  the  East  river  is  bound  to  keep  at  least  twenty  yards  away  from  a  lifter; 
The  Warren,  18  Id.  559.  A  steamer  croaaing  or  coming  on  to  the  track  ai 
ferry-boata  in  the  East  river  is  bound  to  special  watdhfolneaa:  ne  BeBf^ 
01c.  104. 

Butt  of  Vibsel  in  Fog.— Veaaeb  are  bound  to  move  in  a  fog  wiik  grea* 
care  amd  drcumspeotion,  and  to  proceed  at  a  moderate  rate  of  apeed,  so  tliaik 
they  can  be  easily  atopped  upon  the  approach  of  danger:  The  Zadok,  L.  R.  9 
P.  Div.  114;  TTieBeta,  Id.  134;  TheBriatol,  10 Blatehl  537;  TheShtu^^da, 
17  Id.  132;  The  ChanceOor,  4  Ben.  153;  Leonard  v.  WytwOl,  10  Id.  638;  The 
City  </  ^^  Torh  l^  Fed.  Bep.  624;  Morrison  v.  The  PettOuma,  I  Saw.  12fL 
The  theory  that  full  apeed  ia  the  aafeet  apeed  cannot  be  accepted  by  the  coozt 
in  auch  circumstances:  Clare  v.  Proadenoe  etc,  Co.,  20  Fed.  Bep.  587.  Tbtb 
criterion  of  moderate  speed  is  the  condition  of  the  veaael  to  be  atopped  immi^ 
diately  upon  the  appearance  of  danger  ahead:  The  Ldamd,  19  Id.  771;  Tkt 
EUtmora,  17  Blatchf.  88.  It  ia  the  duty  of  a  Bailing  veaael  aa  mudi  aa  of  a 
ateamer  to  go  at  a  moderate  rate  of  apeed  in  a  fog:  The  John  ffopkkut  13  Id: 
185;  The  VirgO,  2  W.  Bob.  201;  CMberiyr.  The  Cfeorge  Bell,  3  Hnghea.  46a 
A  steamer  proceeding  in  a  fog  is  bound  to  go  aa  alowly  aa  ahe  can  go,  and 
maintain  proper  ateerage  way:  The  WeatphaUa,  24  L.  T.,  K.  S.,  75.  Bowen, 
L.  J.,  delivering  the  opinion  of  the  court  in  the  case  of  The  Beta,  L.  B^  9  P. 
Div.  135,  aaid:  "The  term  'moderate'  ia  a  relative  term;  it  dependa  on  places 
on  the  kind  of  ahip,  and  on  the  kind  of  fog.  In  a  dense  fog  in  the  Bristol 
channel  it  is  clear  tiiat  a  veaael  moat  not  go  faster  than  will  enable  her  to  be 
kept  under  command."  Eight  to  eight  and  a  half  milea  an  hour  in  a  deoaa 
fog  in  the  night-time,  on  Lake  Michigan,  upon  the  great  thorooghfare  of  lump 
ber  vesada,  is  an  immoderate  rate  of  speed:  The  Ldaind,  19  Fed.  Bep.  77L 
8o  is  seven  knots  an  hour  in  a  very  dense  fog,  two  hundred  milea  from  Sandy 
Hook,  in  the  track  of  inward  and  outward  bound  veaaeb:  The  Penneylmmia,  19 
Wall.  125.  Seven  and  a  half  knota  an  hour  on  George'a  Bank  ia  too  fast:  The 
Lepanto,  21  Fed.  Bep.  651.  Nine  knota  an  hour  for  a  revenue  cattery  in  the 
absence  of  preaaing  emergency,  in  a  aea  where  ahe  will  probably  meet  a  nnm- 
ber  of  coasting  vessels,  is  an  unjustifiably  high  rate  of  speed  in  a  fog:  PreeeoU 
V.  UnUedSkUetfl^CLct  CL  684.  ApropeUer  moving  at  the  rate  of  five  to 
six  knots  an  hour  at  night  in  a  thick  fog  on  Lake  Huron  is  going  too  fasts 
The  Colorado,  91U.&  692.  Seven  miles  aa  hoar  in  a  fog  is  entirety  too  faa^ 
where  the  veasel  is  suxroanded  by  sailing  vessels:  The  Mometm,  7  Biss.  8& 
Twelve  and  a  half  knots  an  hoar  in  a  dense  fog  seven  hundred  nuka  frooa 
land,  no  extra  precautiona  being  taken,  ia  not  a  moderate  rate  of  speed;  The 
Europa,  2  Bog.  L.  &  Eq.  567.  Seven  and  a  half  knota  an  hour  in  a  danae  fog 
off  the  east  end  of  Long  Island  is  not  moderate  speed:  XeoiMnl  v.  WhMmUt  10 
Ben.  688.    Kins  and  a  half  knota  in  a  fog  is  not  raoderata:  TheBmm^^l/L 
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601.  More  than  011^  knots  an  hour  in  the  Sonth  VuuTard  ehamifll  in  a 
dense  fog  is  iimnodenie:  TheBlaebtom,  1  Low.  486.  A  steamer  going  six- 
taen  to  seventeen  miles  an  hoar  in  a  fog  on  Long  Island  Soond^  in  the  dired 
track  of  the  coasting  trade,  is  grossly  at  faolt:  McCnady  v.  QcidmoMh^  18 
How.  89.  Fifteen  miles  an  hoar  in  sach  a  place  is  immoderate:  Tha  Shade 
Island,  17  Fed.  Bep.  654.  A  steamer  has  no  right  to  ran  as  high  as  eight 
miles  an  hoar  on  a  river  in  a  thick  fog:  T%eOfiu^6HagheSy487.  A  steamer 
at  aea  ninning  eight  miles  an  hoar  in  a  fog  is  not  ranning  at  the  moderate 
speed  required  by  the  act  of  congress:  The  OUy  qf  Panama,  6  Saw.  63.  A 
stpeed  of  ten  and  a  half  knots  an  hour  in  a  dense  fog  is  an  immoderate  rate  for 
a  steamer,  even  in  mid-ocean:  TJu  Marathon  v.  The  Andrew  fficks,  24  Fed. 
Rep.  653b     Moderate  speed  means  reduced  speed:  The  City  qfAUouUa,  26  Id. 


It  is  the  duty  of  a  steamer  goiag  in  a  fog,  with  unabated  speed,  in  the 

track  of  coasting  craft,  when  hailed,  to  order  her  engines  stopped  inmie- 

diately:  The  Perth,  3  Hagg.  Adm.  414.    A  steamer,  upon  hearing  the  fog 

signal  of  an  invisible  vessel,  should  stop  at  once,  without  waiting  for  her  to 

come  into  sight:  The  Anna,  14  Phila.  621.    If  the  sound  of  a  fog  whistle  comes 

apparently  from  a  definite  direction,  a  steamer  is  justified  in  steering  away 

from  it;  but  if  it  seem  near,  she  is  bound,  at  her  peril,  to  stop  and  reverse  9k 

once:  The  Lepaaata,  21  Fed.  Bep.  651.    When  two  steamers  are  approaching 

from  opposite  directions  in  a  fog,  it  is  the  duty  of  both  to  check  speed,  and  if 

necessary,  to  stop  and  back:  Thi  AtlaaUie  and  The  Ogdendmrgh,  Newb.  129. 

A  ferry-boat  moving  in  a  fog  must  lie  to  and  anchor,  if  there  is  great  danger 

id  her  colliding  with  other  vessels:  Hitman  v.  Union  Ferry  Co.,  68  N.  Y.  386. 

In  a  dense  fog,  it  is  the  duty  of  a  steamer  to  stop  and  andior  sa  soon  as  cir- 

cumstanoes  will  permit  her:  T%e  Otter,  L.  R.  4  Ad.  k  Ec.  203.    It  is  the 

duty  of  a  canal-boat  tying  up  in  a  log  to  select  the  berme-bank.    If  she  takes 

the  tow-path  side  she  must  take  sufficient  precautions  to  warn  approaching 

boats,  either  by  a  strong  light  or  by  timely  haik:  The  Cky  qf  MUwauhee,  14 

Fed.  Bep.  365. 

Duty  or  SraanzK  to  Slaokxv  Sfexd. — ^A  steamer  is  bound  to  move  al 
such  a  moderate  rate  of  speed  as  will  enable  her  to  stop  and  reverse  her  en- 
gines in  time  to  prevent  a  collision  with  another  vessel,  after  discovering  her: 
TheRoee,  2  W.  Bob.  1;  The  VirgU,  Id.  201;  TheJamee  Watt,  Id.  270;  The 
Empire  State,  2  Hiss.  216;  TheFree  State,  91  U.  S.  200.  A  large  steamer  with- 
out incumbrance,  approaching  near  to  a  smaller  one  with  tows,  is  bound  to 
slacken  speed  and  move  with  caation.  Seventeen  miles  an  hoar  is  too  great 
a  speed  to  move  at  under  such  drcumstances:  The  Syracuse,  9  WalL  672.  A 
steamer  not  well  under  the  control  of  her  helm,  approaching  a  saiUog  vessel 
in  the  night-time  in  a  narrow  ohannel,  nearly  end  on,  at  the  rate  of  nine 
knots  an  hour,  is  bound  to  slacken  her  speed:  The  Blenheim,  14  Fed.  Bep.  797, 
affirmed  in  17  Id.  608.  A  steamboat  has  no  right  to  run  past  the  mouth  of  a 
ferry-slip  at  so  high  a  rate  of  speed  that  she  cannot  stop  in  time  to  avoid 
striking  a  ferry-boat,  in  case  one  comes  out:  The  />.  B.  Martin,  10  Ben.  632. 
A  steamer  descending  the  St.  Clair  river  at  night,  and  seeing  a  vessel's  lights 
below  her,  is  bound  to  slacken  her  speed,  where  she  is  going  at  the  rate  of 
eight  miles  an  hour:  The  Indiana  and  the  Bt/ffalo,  Newb.  115.  A  tug  has  no 
right  to  run  in  a  crowded  thoroaghfare,  like  the  Chicago  river,  at  the  rate  of 
over  five  miles  an  hour:  TheLittUCfiani,2'Bm.2Z,  A  steamer  ooming  down 
a  river  on  a  dark  ni^^t  and  meeting  a  sailing  vessel  beating  up^  and  being  in 
doabt  aa  to  the  letter's  oonrse,  should  daoken  her  speed  until  she  ascertains 

the  eouss  of  the  sailing  vassal:  S^/dsieslTatt,  2  W.Bok  27a    Ifaateamtf 
An.  Daa  Vol  LXZV-«9 
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disoofven  tha  lighf  of  an  i^proaching  aailiiig  vwel,  and  thfln  loses  tt^  it  is  bar 
duty  to  chouk  speed  and  even  to  stop,  if  necossary,  untQ  she  finds  it  i^ain: 
The  lUinois,  o  fiUtchf.  256.  It  ia  the  duty  of  the  deck  officer  of  a  steamer  to 
know  the  race  at  which  hii  vessel  ia  going,  and  if  he  nsglecta  for  two  minutes 
after  he  swmi  a  vessel  approaching,  his  vessel  wiU  be  held  liable  for  the  col- 
lision: Piei^oU  V.  Umted  States,  19  Ct  of  01.  684 

When  VransL  ought  to  bb  Stopped. — A  steamer  that  cannot  be  sieered 
oaght  to  be  stopped:  The  Mmme  P,  ChililSy  9  Ben.  20a  It  is  the  dnty  of  a 
steamer  in  a  fair  and  proper  anchorage-ground  in  a  very  dense  fog  to  oome  to 
anchor  as  soon  as  she  can:  Tlte  Ouer^  L.  R.  4  Ad.  &  Ec.  203.  A  steamer 
seeing  a  sailing  vessel  approaching  her,  and  seeing  her  lights  flnctuatzu^ 
ought  to  stop  until  the  sailing  vessel  s  course  is  definitely  ascertained:  The 
WestovcTf  5  Hughes,  133.  But  a  sailing  vessel  in  not  bound  by  any  gcnemJ 
rule  to  lie  to  or  to  shorten  sail  because  the  night  ia  so  dark  that  an  approach- 
ing vessel  csnnot  be  seen:  The  Morning  Lighl,  2  Wall.  550.  And  where  the 
yellow  fever  has  disabled  the  most  of  a  vessel's  crew,  she  may,  nevertheless* 
proceed  on  her  voyage,  taking  reasonable  precautions  to  avoid  <langer  of  col- 
lision: The  SouHtem  Home,  16  Blatchf.  449. 

Tug  and  Tow. — A  tug  and  her  tow  are  regarded  in  law  as  one  vessel,  and 
that  under  steam,  and  they  are  therefore  bound  to  keep  out  of  the  way  of  a 
sailing  vessel:  The  ChUta  and  the  Restlemt,  103  U.  S.  699;  The  Sam  Bolan.  '20 
Fed.  Rep.  333;  The  Herbert  ManJUm,  14  Blatchf.  37.  A  tug  engaging  to  U>w 
a  vessel  into  port  is  bound  to  use  reasonable  skill  and  care  in  everything  re- 
lating to  the  work  until  it  ia  accomplished.  She  is  bound  to  know  the  chan- 
asl  of  her  home  port,  how  to  reach  i^  and  whether  in  the  state  of  the  wind  and 
water  it  is  safe  and  proper  to  attempt  to  enter  with  a  tow:  The  Margaret,  91 
U.  S.  494.  But  if  the  channel  is  shifting,  she  is  excusable  for  not  knowing 
where  i t  is :  T/ie  Monlier,  4  Biss.  274.  It  is  the  duty  of  a  tug  undertaking  to  tow 
other  vessels  to  see  that  the  tow  is  properly  made  up,  and  that  the  lines  are 
strong  and  securely  fastened:  Tfte  Qvkketep,  9  WalL  665;  The  Sweepatakei,  I 
Brown,  509.  A  tug  has  the  right,  and  it  is  her  duty  in  general,  to  manage  the 
helm  of  the  vessel  she  is  towing,  to  the  end  that  the  vessel  may  aid  in  aeoom- 
plishing  the  undertaking :  Tlie  SotUh-woa  and  tlie  L,  P.  Smith,  2  Flipp.  79.  The 
vessel  being  towed  b  also  bound  to  nse  all  necessary  precautions  to  avoid  col- 
lision with  other  vesseb:  The  Carolue,  2  Curt  69;  Tite  Margaret,  2  Flipp.  640; 
TVie  Ackerman,  9  Ben.  179;  Arctic  Tne,  Co,  v.  AuHin,  69  N.  Y.  47a  It  is  the 
duty  of  a  tug  with  a  tow  lashed  to  her  side  to  see  that  the  sails  of  the  tow  do 
not  obscure  the  tug's  lights,  so  as  to  become  invisible  to  a  amall  schooner  low 
down  in  the  water:  Tlie  Conboy,  5  Hughes,  143.  A  steam-tng  has  the  right, 
as  an  act  in  extremis,  to  put  herself  between  her  tow  and  a  schooner  about  to 
strike  her,  to  ward  off  the  blow  of  the  schooner:  TIte  Oeorge  L.  Oarlids^  20 
Fed.  Rep.  647.  A  tug  has  the  right  to  remain  stationaiy,  or  nearly  so,  in 
the  Elast  river  while  making  up  a  tow  in  the  usual  place,  if  she  leaves  room 
enough  for  vessels  to  pass  on  either  side:  The  WUUam  //.  Pa^fne^  Id.  650. 

Duty  op  Vessels  to  Show  Lights. — ^It  is  of  course  the  duty  of  all  vesecb 
to  carry  the  lights  prescribed  and  required  by  the  rules  for  preventing  collis- 
ions at  sea.  A  green  and  a  red  light  placed  in  the  center  of  a  schooner  with 
only  a  board  between  them  Jo  not  fulfill  the  requirements  of  the  act  of  con- 
gress: TJie  Empire  State,  2  Biss.  216.  A  steamer  is  bound  to  show  proper 
lights  to  a  sailing  vessel,  in  order  to  make  the  latter  liable  for  not  exhibiting 
a  torch  to  the  steamer:  The  New  Orleans,  9  Ben.  303.  And  a  sailing  vessel 
must  avoid  showing  a  confusion  of  lights  to  an  approadiing  steamer:  Tks 
HunitmUe,  8  Blatchf.  228.    A  vessel's  lights  must  not  be  plaosd  wfaws  tlMj 
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will  be  obsenred  by  the  mjIb,  or  shut  oat  ^7  the  swell  ol  the  ihip:  The 
Jckamme  Awjuste,  21  Fed.  Rep.  134.  A  veawl  with  her  anchor  down,  but  not 
•ctnally  holden  by  it»  is  "under  way,'*  and  bound  to  exhibit  oolored  lights: 
The  EA.  The  OUana^  L.  R.  2  Ad.  ft  En.  350.  A  steam-tug  towing  other  ves- 
•e]%  if  she  has  no  mast  to  cany  two  white  lights  at  the  head  of,  must  carry 
two  bright  white  lights  Tertically,  of  a  charaoter  to  be  visible  ^v^  miles  away 
on  a  dark  night  with  clear  atmosphere,  and  so  constructed  sa  to  show  a  uni- 
form light  ahead,  and  from  ten  points  on  one  side  to  ten  points  on  the  other 
ride  of  the  tug:  Thm  Jemn  WUUamstm,  Jr.,  17  BUtdif.  106.  A  derrick-boat 
lying  by  apier  of  an  unfinished  bridge  in  a  navigable  river  is  bound  to  keep 
a  Ught  at  nii^ht:  Th€  Alabama,  26  Fed.  Bep.  866.  A  vessel  anchored  in  a 
liuxroQghfare  for  passing  vesseb  in  a  dark  night  is  bound  to  keep  a  light:  The 
Seioki,  Daveis,  359;  LenaxY.  WktiOmmet  Ca,  1  Sprague,  160;  Imda  v.  Steamer 
Senator,  54  Am.  Deo.  305 

DoTT  TO  Show  Tobch.— It  is  the  duty  oi  a  sailing  veisel,  seeing  or  hear- 
ing  a  steamer  approaching  her  in  the  night-Hme,  to  exhibit  a  torch  in  the 
direotipn  in  which  the  steamer  is  seen  or  heard.  Nothing  but  an  absolute 
eertainty  that  it  will  do  no  good  will  absolve  the  sailing  vessel  from  the  duty 
of  obedience  to  this  rule:  The  New  Orleans,  9  Ben.  303;  Leonard  v.  WhitHrill, 
10  Id.  638;  The  Parherdmrgh,  6  Blatchf.  247;  The  Eleonora,  17  Id.  88;  Tlte 
Oder,  21  Id.  26;  The  SarmaUan,  2  Fed.  Bep.  911;  Tlte  KaraganaeU,  3  Id.  251; 
8.  €.,  11  Id.  918;  TheSamMel  H.  CroM^ord,  6  Id.  906;  The  Alabama,  10  Id. 
194;  The  Roman,  12  Id.  219;  8.  0.,  14  Id.  61;  The  Pennaplvania,  12  Id.  914; 
The  John  Hopkins,  13  Id.  185;  The  Hercules,  17  Id.  606;  The  Lkzk  Hender- 
«%  20  Id.  524;  The  Algiers,  21  Id.  343. 

Durr  TO  Answkb  Signal. — A  vessel  signaled  is  bound  to  answer  promptly^ 
otther  assenting  or  dissenting:  The  (harden  (%,  19  Fed.  Rep.  529;  The  Mary 
Ida,  20  Id.  741.  But  a  steamer  who  has  signaled  her  intention  to  pass  to  the 
left  has  no  right  to  proceed  to  carry  out  such  intention  until  she  has  received 
•a  answer  assenting  to  tl^t  course.  She  has  no  right  to  assume  that  silence 
givee  consent:  The  Johnson,  9  Wall.  146;  TAe  MHwaukee,  Brown  Adm.  313;  Tfie 
Louie  Dole,  5  Biss.  172;  The  B,  H.  Coffin,  16  Blatchf.  421;  Erwm  v.  Nevernnk 
8.  B.  Co,,  88 N.  Y.  184;  The Franeonia, 3 Fed.  Rep.  397;  The Delaware,6IiL 
195;  The  Hudson,  14  Id.  489;  The  Garden  City,  19  Id.  529;  Unued  States  v. 
'KeUar,  Id.  633;  The  Paeonia,  26  Id.  106. 

RioBT  OF  Vessels  to  Moor  at  Pubuo  Wharves  is  as  much  to  bo 
protected  as  that  of  navigation  itself,  but  it  must  be  exercised  with  due  re- 
gard to  the  rights  of  passing  vessels:  T%0i9^./^renee,19Fed.R6p.  328;  The 
Worihmgton  and  The  I>mns,  Id.  836. 

DuTT  OF  Vessels  Kavioatino  Narrow  OHA2fKEL8.-^Vhen  vessels  are 
passing  through  narrow  and  dangerous  channels,  they  must  take  extra  pre- 
oantiaas  to  avoid  collision:  The  Mikoaulee,  Brown  Adm.  313;  77i«  Columbia, 
9  Ben.  254;  The  MassachuseUs,  10  Id.  177;  Newton  v.  Stdibins,  10  How.  586; 
TheSeoUOreysY.  The  Santiago  de  Cuba,  19  Fed.  Rep.  213;  7^  i^fsciM!,  24  Id.  44. 

Duty  of  Vessel  Apfroaohino  Bridoi. — ^Where  in  a  high  and  uncertain 
state  of  the  wind  a  vessel  is  approaching  the  piers  of  a  bridge,  between  which 
she  cannot  pass  safely  if  the  wind  is  squally,  it  is  her  duty  to  lie  by  till  the 
wind  has  gone  down,  and  she  can  pass  safely:  The  Mohler,  21  WalL  230.  A 
steamer  approaching  a  bridge  is  bound  to  keep  a  lookout:  Baltimore  etc,  R.  R. 
Oo.  Y.Whee&ngetcCo.,  82  Ohio  St  116. 

OwvEB  OF  Vrsbb.  Lauhghino  hxr  is  bound  to  take  all  proper  precan- 
to  ooodnet  the  oporatioa  with  tlio  utmost  oaio»  and  ho  must  give  duo 
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■id  reaaonable  notice  to  all  venela  that  may  bo  paning  at  tho  time:  Urn 
Vianna,  Swab.  405;  The  Gigngany,  2  Asp.  M.  L.  Cas.,  K.  S.,  230;  The  Af^ 
dahitian,  L.  R.  2  P.  Dit.  231;  The  Blenheim,  4  Notes  of  Gaaen,  393;  MabiBr 
T.  Hvnq^treys,  5  Hnghes,  180,  and  note  189. 

Fact  that  Vessel  is  Compelled  to  Take  Pilot  doea  not  xeliefve  liar 
from  liability  for  injnry  done  by  her  in  colliding  with  other  veaaela:  TksChma, 
7  Wall  53;  The  JIferrimae,  U  Id.  199;  The  Alabama,  1  Ben.  476;  OcMMpv. 
rheMarceOua,  1  COiff.  481;  SamUcrv,  New  Torketc  Co.,  88K.  O.  123;  &  C, 
43  Am.  Rep.  736. 

Fact  that  Vessel  is  Carbtino  Mail  doea  not  excnae  her  for  any  viola- 
tion of  the  laws  of  navigation:  The  Vivid.  Swab.  88;  Honey  v.  The  Lonneiana, 
Taney,  602. 

KoNSUIT,   when  should  AlTD  WHEN  SHOULD  NOT  BE  GRANTED:  See  PhU- 

ape  ▼.  Brigham,  71  Am.  Deo.  227,  note  229,  where  prior  cases  are  collected. 

Where  Both  Vbbseu  are  at  Fault  in  case  of  collision,  neither  can  re- 
oover  at  conmion  law:  Union  8.  S,  Co,  v.  NoUinghama,  17  Qratt.  123,  citing 
the  principal  case.  See  also  BroadweU  ▼.  Swigert,  45  Am.  Deo.  47^  and  note 
53,  where  this  subject  is  discussed. 


Patten  v.  Northern  Central  Railway  Company. 

[88  Pennsylvania  State,  428.] 

OwNZB  OF  Land  through  Which  Railroad  Runs  is  not  Entitled  to 
CoMPENaATiON  €or  the  increased  rates  of  insurance  which  he  may  have  ta 
pay  because  of  the  danger  to  his  property  from  locomotives. 

Fact  that  Owner  of  Land  Taken  for  Railroad  has  Use  of  Oiheb 
Railroads  already  will  not  justify  the  jury  in  considering  that  the  pro- 
posed road  will  be  of  no  benefit  to  him. 

JUBT,   IN    EsTIMATINa    DaMAQBS    TO    OWNER    OF    LaKD   TaKRN  FOR  RaH^ 

ROAD,  cannot  consider  that  by  the  taking  he  is  deprived  of  the  advantage 
of  keying  off  others  from  his  neighborhood,  and  thus  saving  ^imaftlf  from, 
the  annoyance  and  risk  of  their  proximity;  nor  that  he  will  suffer  inooo- 
venience  and  delay  by  having  to  convey  his  manufactures  across  the  rail- 
road, and  by  reason  of  the  obstruction  of  trains  passing  along  it. 

INDIVIDUAL  ErOPXRTT  IS    EXGLUSIVB  AS  AGAINST  InDIYIDUALS,  bat  DOt  as 

against  society.  It  is  not  of  graoe^  but  of  du^,  that  individual  ri^ila 
yield  to  social  ones. 

Proobbding  under  statute  for  aeieBfiment  of  damages  bds- 
tained  by  the  conBtmction  of  the  defendants'  road  thicnf^  the 
plaintiff 'b  land.    The  facts  appear  firom  the  opinion. 

/.  A.  Fisher  and  MeOormickf  for  the  plaintiff  in  emar. 

/.  C  KwnJBelj  for  the  defendants  in  error. 

By  Court,  Lqwbib^  C.  J.  Under  the  instructions  given  to  tha 
jury,  the  plaintiff  might  have  recovered  for  the  market  value 
of  hiflr  land  taken. for  th»  road;  for  the  value  of  his  buildings 
mnoved;  forii^ury  by^outtiiig  his  land  into  portiens  that 
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inconvenient  in  shape,  or  incanveniently  separated  by  deep 
outs  or  embankments;  and  for  any  difficulty  or  diversion  of  a 
private  road,  occasioned  by  the  construction  of  the  raibroad 
above  or  below  its  grade;  and  he  did  recover  for  these  matters, 
BO  far  as  the  jury  thought  that  any  damage  was  proved. 

He  now  complains  that  there  were  other  injuries,  for  which 
the  court  did  not  allow  him  to  recover  any  compensation 
His  objections  to  the  trial  are  not  all  stated  in  the  dearest 
manner,  and  before  considering  them,  respeotively,  we  sfaail 
define  them  as  we  understand  them. 

1.  The  plaintiff  insists  that  he  ought  to  have  been  allowed 
compensation  for  the  increased  rates  of  insurance  which  he 
has  to  pay  because  of  the  danger  to  his  property  fiom  locomo- 
tives. 

We  have  already  decided  that  the  occasioning  of  such  risk 
by  the  lawful  use  of  property  is  not  an  injury,  in  the  sense  ot 
a  wrong  done  to  another:  Peter  v.  Huneiker^  28  Pa.  St.  202; 
Sumbury  it  E.  R.  R.  Co.  v.  Hummell,  27  Id.  99.  And  we  did 
not  base  this  conclusion  merely  on  the  impossibility  of  calcu- 
lating the  risk  in  advance  for  all  future  circumstances.  Bui 
if  we  had  done  so,  that  impossibility  is  not  disproved  by  show- 
ing the  present  rates  of  insuiunce  under  the  now  existing  cir- 
cumstanees.  Insurance  does  not  make  that  certain  which 
was  before  uncertain.  It  merely  assumes  the  risk  of  defined 
circumstances,  for  a  compensation  based  upon  an  approximate 
calculation  of  chances,  and  is  itself  a  mere  speculation  upon 
assumed  uncertainties.  Besides  this,  a  man  who  is  not  liable 
for  accidental  fire  cannot  be  liable  to  insure  against  it. 

2.  Another  objection  is,  that  the  jury  ought  to  have  been 
allowed  to  consider  that  the  defendants'  railroad  is  of  no  bene- 
fit to  the  plaintiff  in  his  business  there,  because  ha  has  already 
the  use  of  two  other  railroads. 

We  think  that  this  objection  is  sufficiently  answered  by 
what  we  lately  decided  in  Searle  v.  Lackawanna  and  EtoomB" 
burg  Railroad  Compa/f^yy  83  Pa.  St.  57,  and  we  need  only  refer 
to  that. 

Other  objections  involve  one  single  principle,  and  they  may 
be  stated  together,  thus: 

3.  That  the  jury  ought  to  have  been  allowed  to  consider,  as 
elements  of  damage,  that  by  the  taking  of  his  land  for  the 
road  the  plaintiff  is  deprived  of  the  advantage  of  keeping  off 
others  from  his  neighborhood,  and  thus  saving  himself  from 
the  annoyance  and  risk  of  their  proximity;  and  that  he  suffers 
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inoonvenience  and  delay  by  having  to  convey  his  hides  and 
leather  acroes  the  railroad,  and  by  reason  of  the  obstruction  of 
trains  passing  along  it. 

This  objection  is  essentially  anti-social  in  its  principle,  and 
forgets  that  as  in  man  himself,  so  in  man's  title  to  land,  there 
are  two  necessary  elements,  the  individual  and  the  sociaL 
Private  right  and  public  right,  individual  property  and  emi- 
nent domain,  are  perfectly  consistent  elements  of  the  one 
thing,  property  in  land. 

Those  who  are  engaged  in  a  contest  for  damages  to  land, 
caused  by  the  construction  of  public  improvements,  are  prone 
to  forget  the  social  element  that  is  involved  in  all  private  titles; 
yet  it  is  recognized  in  every  system  of  rights,  by  such  branches 
of  law  as  those  relating  to  eminent  domain,  public  improve- 
ments, mortmain,  devises,  inheritances,  entailments,  perpetui- 
ties, and  the  like,  and  in  such  maxims  as,  Sic  uiere  tuo  ut  alie- 
num  non  Ixdas.  All  these  are  based  on  the  principle  that 
private  right  involves  some  elements  of  social  right.  Indi- 
vidual property  is  exclusive  as  against  individuals,  but  not  as 
against  society.  Without  society  it  cannot  exist,  and  without 
a  well-organized  society  it  is  almost  worthless. 

Organized  society,  the  state,  has  rights  as  well  as  duties, 
and  unless  its  rights  are  maintained  its  duties  cannot  be  per- 
formed. A  people  passes  from  tyranny  to  freedom  by  insisting 
on  individual  rights  as  against  government;  and  this  habit, 
once  acquired,  may  endure  long  after  it  has  served  its  purpose; 
and  then  organized  society,  the  state,  is  deprived  of  part  of 
the  powers  that  are  necessary  for  its  e£5ciency .  When  freedom 
is  once  achieved,  individual  duties  become  quite  as  worthy  of 
consideration  as  individual  rights.  For  the  safety  of  the  social 
bond,  and  for  the  efficiency  of  social  action,  as  well  as  for  in- 
dividual improvement,  they  may  need  to  be  chiefly  considered. 

Social  rights  may  receive  a  general  definition  in  advance  of 
any  given  social  organization,  but  they  can  never  admit  of  a 
definite  application  in  advance.  They  depend  on  society  with 
reference  to  its  density,  and  its  internal  and  external  business 
relations,  and  cannot  be  fully  defined  in  their  application  in 
anticipation  of  these.  The  greater  its  social  activity,  the  more 
numerous  are  its  social  wants,  for  it  must  have  the  means  of 
acting.  Internal  war  brings  the  most  intense  social  activity, 
and  the  greatest  yielding  of  individual  to  social  rights. 

No  social  want  or  social  right  is  more  o!)vious  than  that  of 
avenues  of  intercourse.     And  from  its  very  nature,  this  right 
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must  receive  its  application  after  the  want  has  developed  itself 
by  the  growth  of  society.  Thns  roads  in  certain  directions 
and  over  specified  lands  become  a  social  right,  subject  to  the 
countervailing  duty- to  compensate  the  individual  for  the  pecu- 
niary loss  which  he  suffers  for  the  benefit  of  society.  This  is 
simply  a  practical  assertion  of  the  social  and  individual  char- 
act^'r  of  all  that  belongs  to  humanity.  It  is  not  of  grace,  but 
of  right,  that  society  exercises  such  functions.  It  is  not  of 
grace,  but  of  duty,  that  individual  rights  yield  to  social  ones. 

And  society  cannot  possibly  regard  its  own  prosperity,  and 
its  activity  and  closeness  of  intercourse,  as  a  damage  to  indi- 
viduals; for  then  society  would  be  thus  far  anti-social.  That 
it  should  treat  its  own  public  thoroughfares  as  a  private  nui* 
sance  is  impossible.  To  pay  a  man  because  its  public  improve- 
ments induce  a  high  degree  of  public  prosperity,  and  cause 
his  neighborhood  to  be  too  thickly  settled,  and  beget  great 
activity  of  commercial  intercourse  through  his  land,  would 
surely  seem  like  an  almost  absurd  yielding  to  selfish  and  anti- 
social claims. 

Chestnut  street,  Philadelphia,  was  once  a  quiet  road  through 
a  country  village,  with  its  grass  but  little  worn  by  travel;  now 
it  requires  caution,  and  often  considerable  delay,  to  cross  safely 
through  its  hurrying  crowds;  .but  the  owners  of  property  along 
it  are  not  paid  by  the  public  for  such  inconveniences.  All  such 
matters  are  placed  to  the  account  of  the  social  element  in  man 
receiving  its  due  development,  and  interfering  with  the  indi- 
vidual element  only  so  far  as  this  ought  to  give  way  for  its 
own  and  the  general  good.  None  of  the  grievances  here  stated 
can  be  recognized  as  an  injury  to  the  plaintiff.  If  the  defend- 
ants unlawfully  obstruct  his  business  by  trains  standing  in  hib 
way,  he  can  have  redress  in  the  ordinary  form. 

These  remarks  seem  to  us  to  meet  all  the  questions  raised 
in  the  case.    We  discover  no  error  in  the  trial. 

Judgment  affirmed,  and  record  remitted. 


Mods  of  AscESTAiKiNa  Compensation  to  Owneb  or  Land  Takxn  fob 
PlTBUO  Use:  See  Brown  ▼.  BeaUy,  69  Ain.  Dec.  389,  note  396,  where  other 
oases  are  collected.  The  actual  value  of  the  property  taken  at  the  time  when 
taken,  and  not  any  future  or  fancied  value  that  it  may  have  after  imagined 
improyements  are  made,  is  what  the  owner  of  land  taken  for  a  railroad  is  en- 
titled to:  norland  v.  EaH  Brand^wme  df  W,  R.  B,  Co.,  46  Pa.  St.  526,  citing 
the  principal  case.  Upon  the  exclusive  appropriation  of  a  part  of  the  prop* 
erty,  the  inconvenience  arising  from  divisions,  or  from  increased  difficulty  of 
access,  and  the  additional  necessary  fencing,  are  direct  and  immediate  results 
of  trie  construction  of  the  railroad,  and  entitled  to  be  compensated:   Western 
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Pa.JLR.C9.r.  BO, M Id.  466;  WUmkiffiim etc  E.ILOx  ▼.  Acw/cr. eo U. 

S79,  both  citing  the  principal  caae.  Bat  damages  apprehended  from  tihe  poa- 
aible  deatraction  of  property  by  fire  through  the  careleeaneaa  of  the  compaay'a 
agenta  in  operating  the  road,  are  too  remote  to  be  taken  into  the  estimate: 
]hrtmmU  etc  R.  R,  Co,  ▼.  Whakn,  11  Neb.  685,  alao  citing  the  principal  ease; 
see  alao  Jolmmm  ▼.  AtkMtk  etc  R.  R,  Co.,  69  Am.  Deo.  660,  and  note  56i. 

Whxthxr  Bsnom  can  bb  Ofsbkt  aoainbt  Damaqes  in  taking  property 
(or  public  nae,  see  Symonds  ▼.  Omcbmati,  45  Am.  Dec.  529,  note  632,  where 
this  subject  is  discnssed  at  some  length;  NkhoU  ▼.  City  <{f  Bridgeport,  60  Id. 
636,  note  648;  Henderson  Jb  If.  R.  R,  Co,  ▼.  Dtdoeraon,  66  Id.  148,  note  153; 
Brownr.  Beaky,  69 Id.  389,  note 396.  In  Ecui  Pa,  R.  R.  Co,  ▼.  HoUenalmt, 
47  Pa.  Sti  80^  it  was  said,  citing  the  principal  case^  that  cooita  allow  the 
amonnt  of  the  preponderating  advantages  to  stand  against  the  Talne  of  the 
property  taken,  or  other  spedfio  injury  done. 


Menges  V.  Dentleb. 

[88  PSKKSTLTAKXA  STATB,  485w] 

All  Judicial  Powxb  is  bt  Cohstitution  Vested  in  Coitbxb  or  Jusfio^ 
and  its  ezerdse  by  the  legislature  is  prohibited. 

Law  Which  Gives  Cha&acteb  to  Case,  akd  by  Which  It  ib  to  bb  !>■- 
CEDED,  is  the  law  that  is  inherent  in  the  case,  and  constitntes  a  part  of  it 
whan  it  arises  as  a  complete  transaction  between  the  parties.  If  this 
law  be  changed  or  annulled,  the  case  is  changed^  and  justice  denied,  and 
the  due  course  of  law  violated. 

Law  Enaoixd  after  Gasb  has  Abisbn  can  be  No  Past  ov  It;  such  a 
law  can  have  only  a  forced  and  unnatural  relation  to  the  caae^  and  must 
produce  an  untrue  decision,  one  not  of  the  case  arising  between  the  par- 
ties, but  of  a  case  partly  created  by  the  legislature. 

Act  of  Assembly  VAUDATiNa  Shsbitf'b  Sale,  Declabed  bt  Suprkhb 
Ooubt  to  be  Invalid,  is  unconstitutional  and  void. 

If,  in  Action  of  Ejectkent,  Sufbemb  Ooobt  Estabusbxs  Bktlb  of  Law 
which  is  conclusive  in  favor  of  the  title  claimed  by  one  party  in  whose 
favor  the  case  is  thereupon  decided,  and  afterwards,  and  before  a  new 
suit  is  instituted  to  try  the  title,  the  successful  party  bcUs  the  land  to  a 
bonajlde  purchaser  for  value,  and  after  that  the  supreme  court  discovees 
that  the  role  by  which  they  established  the  title  is  an  untrue  one,  and 
that  the  case  ought  to  have  been  decided  so  as  to  give  the  land  to  the 
other  party,  the  title  of  the  original  unsuccessful  party  must  be  treated 
as  lost 

Ejectment.    The  facts  are  sufficiently  stated  in  the  opinioD* 
Donnelj  Johnsouj  and  Maynardj  for  the  plaintiff  in  error. 
Gf.  F.  MiUeTf  for  the  defendant  in  error. 

By  Court,  Lowrie,  C.  J.  The  title  to  this  land  was  once,  in 
due  course  of  law,  declared  to  be  in  the  heirs  of  Solomon  Men- 
ges,  against  the  title  claimed  by  George  Oyster  under  a  sher- 
iff's deed,  purporting  to  convey  it  as  the  property  of  their 
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EiKther.  Afterwards  an  act  of  assembly  was  passed  the  twenty* 
fimrth  of  April,  1843  (Pamph.  Laws,  862,  sec.  11),  declaring 
ib&%  sheriff's  deed  valid,  in  so  far  as  the  supreme  court  had 
declared  it  invalid.  Then  the  controversy  was  renewed,  and 
the  act  of  assembly  was  decided  by  the  supreme  court  to  be 
constitutional,  and  Oyster's  title  was  sustained:  Menges  v. 
Wertmanj  1  Pa.  St.  218.  Now  again  the  controversy  is  re- 
newed, and  we  are  asked  to  declare  the  act  of  assembly  uncon- 
stitutional, and  to  restore  the  heirs  of  Menges  to  their  original 
rights. 

It  is  very  apparent  that  in  the  case  of  Menges  v.  Wertman^ 
supra^  the  court  yielded  to  the  force  of  the  legislative  will  with 
great  doubt,  hesitation,  and  dislike,  and  by  a  bare  majority. 
They  afterwards  repudiated  the  doctrine  then  admitted,  by  ex- 
pressing their  regret  for  the  decision:  Dale  v.  Medealfy  9  Pa.  St 
110;  Oreenough  v.  Oreenough,  11  Id.  496  [51  Am.  Dec.  567]; 
Lycoming  Y,Unionj  15  Id.  172  [53  Am.  Dec.  575];  and  by  mak- 
ing several  decisions  contrary  to  it:  Lambertsan  v.  Hogan^  2  Id. 
22;  Brovon  v.  Hummel,  6  Id.  87  [47  Am.  Dec.  431];  De  Chat- 
telluz  V.  Fairchildj  15  Id.  18  [53  Am.  Dec.  570] ;  Snyder  v.  Butt, 
17  Id.  58;  McCahe  v.  Emersanj  18  Id.  111.  See  also  MeCarty 
V.  Hoffman,  23  Id.  507;  Stuber^s  Road,  28  Id.  200;  Lauman  v. 
Labanon  V.  R.  R.  Co.,  30  Id.  48  [72  Am.  Dec.  685]. 

The  bill  of  rights,  sections  9  and  11,  declares  that  no  man 
shall  be  deprived  of  life,  liberty,  or  property,  unless  by  the 
judgment  of  his  peers  or  the  law  of  the  land;  and  that  the 
courts  shall  be  always  open  to  every  man,  so  as  to  afford  rem- 
edy by  due  course  of  law  for  all  invasions  of  rights;  and  that 
right  and  justice  shall  be  therein  administered  without  sale, 
denial,  or  delay.  It  seems  to  us  that  these  provisions  of  the 
constitution  were  entirely  overlooked  when  the  act  of  assembly 
alluded  td  was  passed,  and  when  the  case  of  Menges  v.  WerU 
man,  1  Pa.  St.  218,  was  decided;  for  to  our  minds  they  most 
plainly  forbid  both  the  act  and  the  decision.  They  leave  no 
shadow  of  doubt  about  the  general  class  of  functions  which  fall 
under  the  denomination  of  judicial  power,  and  which  are  vested 
by  the  constitution  in  the  courts  of  justice.  They  declare  that 
all  claims  for  justice  between  man  and  man  shall  be  tried,  de- 
cided, and  enforced  exclusively  by  the  judicial  authority  of  the 
state,  and  by  due  course  of  law. 

These  provisions  are  taken  from  Magna  Charta;  but  they 
have  higher  value  here  than  in  England,  just  as  a  constitution 
adopted  by  the  people  is  of  higher  value  than  a  mere  act  of 
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parliament.  Parliament  may  disregard  Magna  Charta,  bnt 
our  legislature  must  obey  the  constitution.  These  provisions 
are,  therefore,  imperative  limitations  of  legislative  authority, 
and  imperative  impositions  of  judicial  duty.  To  the  judiciary 
they  say,  You  shall  administer  justice  to  ail  men  by  due 
course  of  law,  and  without  sale,  denial,  or  delay;  and  to  the 
legislature  they  say.  You  shall  not  intermeddle  with  such 
functions.  In  England,  these  words  prohibited  the  king  from 
interfering  with  judicial  proceedings,  so  as  to  exclude  all  royal 
arbitrariness,  and  insure  that  cases  should  be  decided  by  law. 
Here,  they  prohibit  all  legislative  and  executive  interference, 
for  the  same  reasons. 

That  this  may  more  distinctly  appear,  let  us  endeavor  to 
get  a  clear  view  of  the  thought  intended  to  be  expressed  by 
the  phrases,  '^  by  due  course  of  law,"  and  ''  by  the  law  of  the 
land."  So  far  as  they  relate  to  the  forms  of  remedy,  we  need 
only  say  that  no  one  can  justly  complain  of  a  change  in  them, 
after  the  arising  of  his  cause  of  action,  provided  an  adequate 
remedy  is  still  allowed  him.  There  is  a  more  fundamental 
thought  involved  in  these  words. 

The  law  which  gives  character  to  a  case,  and  by  which  it  is 
to  be  decided  (excluding  the  forms  of  coming  to  a  decision), 
is  the  law  that  is  inherent  in  the  case,  and  constitutes  part  of 
it  when  it  arises  as  a  complete  transaction  between  the  parties. 
If  this  law  be  changed  or  annulled,  the  case  is  changed,  and 
justice  denied,  and  the  due  course  of  law  violated. 

If  I  find  a  man  possessed  of  a  title  to  land,  with  all  the  con- 
veyances duly  recorded,  and  with  no  conveyance  recorded  from 
him  to  any  other  person,  and  I  know  of  none,  I  may  safely 
buy  the  land;  though,  in  fact,  another  person  holds  an  unre- 
corded conveyance;  for  the  law  that  such  unrecorded  and  un- 
known conveyance  is  invalid  is  an  inherent  part  of  my  case, 
and  my  case  is  changed  if  that  be  changed  in  it,  or  stricken 
out  of  it.  My  case  cannot  be  decided  by  due  course  of  law, 
apart  from  the  particular  law,  statutory  or  customary,  that 
constitutes  part  of  it,  and  gives  it  class  and  character.  In  the 
very  nature  of  things,  a  law  that  is  enacted  after  the  case  has 
arisen  can  be  no  part  of  the  case.  Such  a  law  can  have  only 
a  forced  and  unnatural  relation  to  the  case,  and  must  produce 
an  untrue  decision — ^a  decision,  not  of  the  case  arising  between 
the  parties,  as  it  ought  to  be,  but  of  a  case  partly  created  by 
the  legislature. 

When,  therefore,  the  constitution  declares  that  it.is  the  ex- 


ISSS.]  MXNOBS  V.  DSNTLEB.  619 

cluRive  fnnction  of  fhe  courts  to  try  private  cases  of  disputed 
right,  and  that  they  shall  administer  justice  "  by  the  law  of 
the  land "  and  ^*  by  due  course  of  law/'  it  means  to  say  that 
the  law  relating  to  the  transaction  in  controversy,  at  the  time 
when  it  is  complete,  shall  be  an  inherent  element  of  the  case, 
and  shall  guide  the  decision;  and  that  the  case  shall  not  be 
altered,  in  its  substance,  by  any  subsequent  law. 

This  view  of  these  constitutional  provisions  may  cast  doubt 
upon  several  decisions  to  be  found  in  our  reports.  Some  of 
them  are  acknowledged  to  be  erroneous,  and  others  are  excep- 
tional, and  must  stand  on  their  exceptional  principles.  The 
cases,  recognizing  the  laws  curing  defective  certificates  of  ac- 
knowledgment of  deeds  of  married  women,  and  other  kindred 
cases,  may  be  reconciled  with  the  constitution  (without  reject- 
ing other  reasons),  by  treating  the  certificate  as  not  an  inherent 
part  of  the  contract,  but  as  a  means  of  proving  it,  the  strict 
form  of  which  being  dispensed  with,  leaves  the  instrument  to 
the  support  of  the  legal  presumption,  om/nia  rite  acta  esse. 

We  are  therefore  bound  to  declare  that  the  act  of  assembly 
passed  for  the  purpose  of  deciding  this  controversy  as  it  origi- 
nally arose  constitutes  no  part  of  the  present  case,  and  cannot 
be  allowed  to  influence  our  judgment  relative  to  the  efiect  of 
the  sheriff's  deed  to  Oyster.  In  strict  law,  it  does  not  tend  to 
validate  that  deed  so  far  as  it  purports  to  convey  land  in  Nor- 
thumberland county.  If  the  deed  had  no  such  validity  when 
made,  the  act  of  assembly  could  give  it  none. 

Must  we  then  declare  that  the  plaintiff  is  entitled  to  recover 
this  land  fi^m  the  defendant?  This  does  not  follow;  for  the 
case  has  been  materially  changed  by  the  judicial  proceedings 
that  have  taken  place  under  the  act  of  assembly.  In  the 
former  case,  it  was  the  relation  between  Menges  and  Oyster 
that  was  to  be  decided.  In  the  present  one,  it  is  the  relation 
between  Menges  and  a  bona  fide  purchaser  under  Oyster;  and 
now  the  former  decision  of  tiie  supreme  court,  and  the  fact  of 
a  fair  purchase  on  the  fEuth  of  it,  become  important  elements 
of  the  case. 

Now,  the  case  presents  itself  thus:  If,  in  an  action  of  eject- 
ment,  a  rule  of  law  is  established  by  the  supreme  court,  which 
is  conclusive  in  favor  of  the  title  claimed  by  one  party,  and 
the  case  is  thereon  decided  in  his  favor,  and  if,  afterwards, 
and  before  a  new  suit  is  instituted  to  try  the  title,  the  success- 
ful party  sells  the  land  to  a  bona  fide  purchaser  for  value,  and 
after  that  the  supreme  court  should  discover  and  decide  that 
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ihe  rule  by  which  they  had  establighed  the  title  ma  an  untrue 
one,  and  that  it  onght  to  have  been  decided  so  as  to  give  the 
land  to  the  other  party — ^in  such  a  case,  muet  the  title  of  the 
original  unBUccesaful  party  be  treated  as  lost? 

We  feel  constrained  to  decide  this  question  in  the  afifmna- 
tive.  In  strict  law,  the  title  remains;  but  in  equity,  it  is  lost; 
and  this  is  a  sort  of  equity  which  the  courts  alone  can  prop- 
erly declare  and  administer.  It  is  quite  plain  that  the  present 
title  depends  upon  faith  in  that  department  of  government 
which  alone  may  deal  with  such  a  subject,  and  upon  the  good 
fiuth  of  government  in  protecting  those  that  tmst  in  it.  Men 
naturally  tmst  in  their  govemmenti  and  ought  to  do  so,  and 
they  ought  not  to  suffer  for  it. 

This  is  acting  in  conformity  with  ordinary  experience,  and 
with  the  appearance  of  things  as  sanctioned  by  the  highest 
civil  authorities;  and  it  is  a  plain  moral  duty  of  government 
to  protect  such  acts.  This  duty  is  the  most  obvious  moral 
element  on  which  the  doctrine  of  stare  decisis  is  founded;  and 
when  this  doctrine  must  be  departed  from,  the  courts  ought  to 
see  that  no  transaction  that  is  evidently  based  upon  it  should 
be  affected  by  the  departure.  The  same  element  is  involved 
in  the  practice  of  allowing  amendments  of  mistakes  of  the 
courts  or  their  officers,  so  as  not  to  affect  third  persons;  in  the 
doctrine  that  sales  made  under  judgments  are  valid,  even 
though  the  judgments  should  afterwards  be  annulled  and  set 
aside  for  error;  in  the  doctrine  that  the  officers  of  the  courts 
are  protected  in  executing  the  orders  and  judgments  of  the 
courts,  even  though  erroneous;  in  the  doctrine  that  the  con- 
firmation of  a  sheriff's  deed  cures  all  mere  irregularities  in  the 
proceeding;  in  the  doctrine  that  conveyances,  void  or  void- 
able in  law  or  equity,  fcnr  fraud  or  mistake,  are  yet  sustained 
in  the  protection  of  bona  fide  purchasers;  in  proceedings  in 
rem  for  the  benefit  of  all  concerned,  where  a  sale  of  the 
thing  passes  the  title,  however  erroneous  the  judgment;  and 
in  the  doctrine  that  justifies  and  protects  obedience  to  a  gov- 
ernment in  fact,  though  not  in  right.  Indeed,  it  is  an  essen- 
tial principle  of  government;  for  if  the  right  to  trust  to  the 
highest  governmental  functionaries  is  denied,  and  such  trust 
is  unprotected,  every  man  is  bound  to  question  every  act  of 
government  that  affects  him,  and  to  resist  whatever  he  does 
not  approve — ^a  doctrine  that  would  make  government  impos- 
sible. 

There  is  no  equality  of  equities  between  these  partiea.    The 
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contfoverBy  between  Menges  and  Oyster  turned  apon  a  single 
principle  of  law,  and  they  submitted  that  to  the  umpirage  of 
the  state,  through  its  appropriate  functionaries,  and  argued  it 
as  well  as  they  could,  and  they  were  bound  by  the  decision, 
whether  it  was  right  or  wrong,  so  long  as  it  stood  in  force;  for, 
necessarily,  the  state  is  the  final  mediator  in  all  controversies, 
and  it  cannot  do  better  than  express  itself  according  to  the 
degree  of  intelligence  of  its  functionaries.  A  citizen  may  suf- 
fer by  mistakes  of  government;  and  so  he  may  by  his  own  or 
by  Uiose  of  his  private  agents,  or  of  his  family  or  copartners 
or  friends.    They  cannot  be  corrected  at  the  expense  of  others. 

For  the  purposes  of  this  case,  the  decision  in  Menges  v.  Weri" 
man,  1  Pa.  St.  218,  must  be  treated  as  correct,  and  therefore 
there  is  no  error  in  this  judgment. 

Judgment  affirmed. 

Lboislatubb  has  No  Power  to  Makb  Void  PxtooxEDnro  Valid:  8eo 
MeDanid  ▼.  Gcrrdl,  68  Am.  Dec.  687.  The  legialataTe  has  no  judicial  power 
to  confirm  title  to  land:  Sprogg  v.  Skrhar,  64  Id.  698»  note  70a.  The  legi8l»> 
tore  cannot  exercise  judicial  fanctiona:  Parwns  ▼.  Tuolumne  County  Water  Co,, 
63  Id.  76,  note  77;  Otiif  v.  Hemumce,  Id.  85,  note  86,  where  prior  caeea  in 
thia  aeriea  are  collected.  The  legislature  has  no  power  to  take  the  property 
of  one  man  and  give  it  to  another:  Orim  v.  Wmaenberg  School  Distrki,  57 
V%,  St.  436;  Rkhmrd9  ▼.  RoU,  68  Id.  256»  both  citing  the  principal  case. 

Law  of  Casb  at  Tus  wbxn  It  Bscaxx  Comflbti  is  an  inherent  ele- 
ment in  it,  and  if  changed  or  annulled,  the  ri^^t  is  annulled  and  justice  ia 
denied,  and  the  due  course  of  law  ia  violated:  Kay  v.  PetmtyUnnia  R,  R.  Co.f 
65  Pa.  St.  277,  citing  the  principal  case. 

All  Olaus  iob  Jxtbtigi  ngiwum  Man  ani>  Man  must  bs  Tbixd  bt 
Judicial  AvTHOBiTr  of  the  state  and  by  due  oonrse  of  law:  Craig  ▼.  KBm, 
65  Pa.  St.  413»  citing  the  principal  case. 

WhATBVXB  CkHUBTS  DO  DnUMTTLT  TOWABDB  TRANnCiaSIOH  OF  TlTLB  mUSi 

be  regarded  as  conclnsiTe  until  set  aside  in  some  lawful  and  constitutional  way i 
Wickersham  ▼.  Salvage,  58  Pa.  St.  369,  citing  the  principal  case.  And  a  party 
has  a  right  to  rely  on  the  law  as  declared  by  the  supreme  ooort:  Wa/dhamB  ▼. 
Qay,  73  HL  424»  also  citing  the  principal  case. 

Thb  FBDf gctal  0A8B  18  BHTBBBBD  TO  in  Reimr  Y,  WUSam  TeU  8.  F.  Amfn^ 
39  Pa.  St.  146,  in  support  of  the  statement  that  the  supreme  court  of  Peno* 
sylvania  has  repented  of  having  yielded  to  mere  arbitraiy  legislative  inteipr^ 
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Vaughen  V.  Haldeman. 

[SB  PlMHSTLVAjni.  STATB,  5S3.J 

QAi-nxiuum  Attached  to  Gas-pifbs  asm  kot  FncruBni  and  do  not  piH 
by  a  nhsiiS'n  nle  of  the  real  estate. 

Case  stated  for  the  opinion  of  the  court  on  the  following 
facts:  In  1846  the  defendant  purchased  a  brick  house^  and 
moved  into  it  with  his  family.  In  1853  he  had  gas-pipes  in- 
troduced into  the  house,  and  attached  thereto  in  the  usual  way 
the  chandeliers  and  brackets  in  question  in  this  case.  In 
1856  the  premises  were  sold  under  an  execution  against  the 
defendant  and  purchased  by  the  plaintiff,  who  received  a 
sheriff's  deed  therefor.  Haldeman,  before  removing  from  the 
premises,  detached  said  chandeliers  and  brackets  and  carried 
them  away.  It  was  agreed  that  if  the  court  should  be  of 
opinion  that  Vaughen,  the  purchaser,  was  legally  entitled  to 
the  said  chandeliers  and  brackets,  judgment  should  be  entered 
for  the  plaintiff,  otherwise  for  the  defendant  The  court  be- 
low gave  judgment  for  the  defendant. 

Stevens  and  Norths  for  the  plaintiff  in  error. 

Fordney  and  Reynolds^  for  the  defendant  in  error. 

fiy  Court,  Read,  J.  Lamps,  chandeliers,  candlesticks,  can- 
delabra, sconces,  and  the  various  contrivances  for  lifting 
houses,  by  means^  of  caudles,  oil,  or  other  fluids,  have  never 
been  considered  as  fixtures,  and  as  forming  a  part  of  the  free- 
hold. There  is  no  trace  of  a  contrary  doctxine  in  the  English 
decisions,  nor  does  it  appear  that  the  ordinary  apparatus  for 
lighting  has  ever  been  classed  among  fixtures. 

This  is  still  the  law;  but  it  is  supposed  that  the  introduction 
of  carbureted  hydrogen  gas  may  have  changed  the  character 
of  the  apparatus,  because  it  must  be  connected  with  the  pipes 
through  which  the  gaseous  fiuid  is  brought  into  the  building, 
[f  such  were  the  case,  it  would  establish  two  different  rules 
in  relation  to  the  same  subject,  depending  entirely  upon  the 
medium  used  to  produce  light. 

The  first  gas-works  were  established  in  London,  fifty  years 
ago;  and  in  1835  the  first  ordinance  was  passed  by  the  city  of 
Philadelphia  for  their  erection,  since  which  period  they  have 
been  gradually  introduced  into  the  cities,  towns,  and  villages  of 
the  interior.  The  pipes  connect  with  the  street  main,  and  are 
now  carried  up  through  the  walls  and  ceilings  of  the  house, 
with  openings  at  the  points  where  it  is  intended  to  attach  fix* 
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lures,  for  the  purpose  of  lighting  the  rooms  and  entries.  l*hese 
are  called  gas-fittings;  whilst  the  chandeliers,  and  other  8ui»- 
Btitutes  for  the  oil  lamps  and  candles,  are  called  gas-fixtures, 
and  are  screwed  on  to  the  pipes  and  cemented,  only  to  prcvont 
the  escape  of  gas;  and  may  be  removed  at  pleasure,  without 
injury  either  to  the  fittings  or  to  the  freehold.  There  is,  there- 
fore, really  nothing  to  distinguish  this  new  apparatus  from  the 
old  lamps,  candlesticks,  and  chandeliers,  which  have  always 
been  considered  as  personal  chattels. 

Gas-stoves  are  largely  used  for  bath  and  other  rooms,  and 
are  necessarily  connected  with  the  gas-pipes  in  the  same  way; 
but  no  one  would  think  of  saying  that  they  were  fixtures, 
which  it  would  be  waste  to  remove.  It  is,  therefore,  more 
simple  to  consider  all  these  gas-fixtures,  whether  stoves,  chan- 
deliers, hall  and  entry  lamps,  drop-lights,  or  table-lamps,  as 
governed  by  the  same  rule  as  the  articles  for  which  they  are 
substituted. 

We  find  no  reported  decisions  on  this  subject  in  the  English 
courts;  but  there  have  been  some  cases  in  our  sister  states  bear- 
ing directly  upon  this  question.  In  Lawrence  v.  Kemp^  1  Duer, 
363,  it  was  decided  that  gas-fixtures,  when  placed  by  a  tenant 
in  a  shop  or  store,  although  fastened  to  the  building,  urv.  not 
fixtures  as  between  landlord  and  tenant;  and  in  Wall  v.  llivtUy 
4  Gray,  256  [64  Am.  Dec.  64],  the  supreme  court  of  Massa* 
chusetts  held  that  a  lessee  could  take  away  gas-pipes  put  in 
by  him  into  a  house  leased  to  him  for  a  hotel,  and  passing 
from  tlie  cellar  through  the  floors  and  partitions,  and  kept  in 
place  in  the  rooms  by  metal  bands,  though  some  of  them 
passed  through  wooden  ornaments  of  the  ceiling,  which  were 
cut  away  for  their  removal. 

The  case  now  before  us  seems  to  have  been  directly  decided 
in  Montague  v.  Dent,  10  Rich.  L.  135  [67  Am.  Dec.  572],  in 
December,  1856,  by  the  court  of  appeals  of  South  Carolina. 
Under  a  sale  to  foreclose  a  mortgage,  a  house  and  lot  were  sold, 
and  a  few  days  afterwards  the  sheriff,  under  executions  againnt 
the  mortgagor,  removed  and  sold  certain  gas-chandeliers  and 
pendent  hall  gas-burners,  and  the  court  held  unanimously  that 
they  were  not  fixtures  which  passed  to  the  purchaser  of  the 
real  estate  by  the  conveyance  of  the  freehold.  The  reasoning 
of  the  court  appears  to  us  to  be  decisive  of  the  present  case, 
the  only  difference  being  that  the  house  here  was  sold  under  a 
judgment,  and  not  under  a  mortgage. 

By  ''A  supplement  to  an  act  entitled  'An  act  relating  to  the 
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lien  of  mechanics  and  others  upon  buildings,'  passed  the  six- 
teenth day  of  June,  Anno  Domini  one  thousand  eight  hundred 
and  thirty-six,"  which  was  passed  the  fourteenth  of  April,  1855 
(Pamph.  Laws,  p.  238),  it  is  enacted  ^'  that  from  and  after  the 
passage  of  this  act,  the  seyeral  provisions  of  the  act,  to  which 
this  is  a  supplement,  be  and  the  same  are  hereby  extended  to 
plumbing,  gas-fitting  and  furnishing,  and  erection  of  grates 
and  furnaces." 

By  referring  to  the  senate  journal  of  1855,  it  appears  that 
the  first  section  of  this  bill  was  amended  in  the  senate  by 
striking  out  all  after  the  word  '^to"  in  the  seventh  line,  and 
inserting  in  lieu  thereof  the  words  as  follows,  viz.:  '^plumbing, 
gas^fitting,  furnaces,  and  furnace  buildings  "  (p.  167) ;  and  upon 
the  passage  of  the  bill,  by  the  imanimous  consent  of  the  senate, 
it  was  amended  in  the  fijrst  section  by  striking  out  of  the  eighth 
line  the  words  ''  furnaces,  and  fiimaoe  buildings,"  and  by  in- 
serting in  lieu  thereof  the  words  ^^  and  famishing,  and  erection 
of  grates  and  furnaces."  Notwithstanding,  therefore,  the  punc* 
tuation  of  the  act,  the  word  ''gas-fitting"  stands  alone,  the 
furnishing  and  erection  of  grates  and  furnaces  relating  to  an 
entirely  different  subject 

It  is  not  necessary  to  place  a  construction  upon  this  act,  be- 
cause in  the  present  case  the  fittings  and  fixtures  were  intro- 
duced into  an  old  house;  but  it  would  seem  reasonable  that  it 
should  be  confined  to  what  is  generally  understood  by  the 
words  "  gas-fitting." 

For  these  reasons,  in  addition  to  those  assigned  by  the  ooort 
below,  the  judgment  must  be  affirmed. 


O^-nxTUBis  ABM  NOT  FocTUBBS:  See  Momkigtig  ▼.  Dmt,  67  Am.  Daa  SJ% 
note  57fi>  where  other  oaaes  are  collected;  McKBogB  ▼.  Bmomr  F,  /m.  Ck^ 

N.  Y.  41,  citing  the  principal 


North  Lebanon  Railroad  Company  v.  MoGrann. 

[SB  PivirsTLyAXiA  Stati,  6S0.] 

Pabtt  LmoAVT  mat,  if  Hb  wnji,  Rma  to  his  Advsrsabt,  or  to  aaj 
one  interested  adyereely  to  himself  and  mbh  mbnunaon  wOl  be  enforced. 

Whirs  Oomtbact  v»b  Oowsmwutiow  of  Rin.BOAi>  PaoFisn  that  Ihi- 
amov  OF  Chuf  SsonnuDt  of  Compaht  ihall  bs  JTnrAL  and  ooochi* 
■lye  in  any  dispute  that  may  ariae  between  the  parties  thereto  *«"«>»'»^ 
•the  same,  the  person  who  fills  the  office  of  chief  engineer  when  the  adjn- 
dieation  is  celled  for  is  the  proper  person  to  dedde^  and  not  the  psnoo 
who  fiOed  the  cAoe  at  the  time  the  coiitraet  was  mads^  bat  who  had 
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lerigiied  before  the  neoevity  for  adjvdiealiM  flnm.  And  if  ths  oom- 
pany  fail  to  appoinfc  a  chnl  wigmiwnr,  the  coatnetor  may  raaort  to  tba 
oaartad  law. 

Debt  on  an  award  in  favor  of  Mc(3rann  ft  Ca,  nuule  by 
James  Worrell,  late  cUef  engineer  of  the  defendants.  The 
fiusts  are  stated  in  the  opinion. 

FraiMin  and  Reynoldsy  for  the  plaintiffs  in  error. 

Keenofij  Fordney^  and  Stevens^  for  the  defendants  in  error. 

By  Court,  Strong,  J.  The  only  qnestion  in  this  case  which 
needs  examination  is,  whether,  imder  the  contract  of  the  par- 
ties, James  Worrell  was  competent  to  make  the  award,  which 
has  been  made  the  foimdation  of  the  plaintiffs'  recovery.  Mr. 
Worrell  was  the  chief  engineer  of  the  defendants  during  the 
whole  period  in  which  the  plaintiffs  were  performing  their  part 
of  the  contract.  He  made  out  monthly  estimates  for  them, 
and  on  the  twentieth  of  October,  1854,  the  work  having  been 
completed,  he  made  out  a  final  estimate,  showing  the  cost  of 
the  whole  road  at  the  contract  prices,  and  the  amount  due  to 
the  plaintiffs,  after  deducting  the  payments  which  had  been 
made  to  them.  Mr.  Worrell  continued  to  be  chief  engineer  of 
the  company  xmtil  the  seventh  of  September,  1857,  when  the 
board  of  directors  accepted  his  resignation  previously  made. 
Notwithstanding  the  final  estimate  of  the  engineer,  differences 
arose  between  the  plaintiffs  and  defendants  as  to  the  amount 
due  to  the  f(N*mer,  and  in  1855  an  action  was  brought  in  the 
common  pleas  of  Lancaster  county  to  enforce  payment  of  the 
sum  which  the  plaintiffs  alleged  to  be  due  to  them.  This  suit 
was  subsequently  discontinued.  On  the  twenty-seventh  of 
October,  1857,  after  Mr.  Worrell  had  ceased  to  be  chief  en- 
gineer of  the  defendants,  the  plaintiffs  applied  to  him  to  adju- 
dicate upon  the  dispute  between  them  and  the  defendants, 
tinder  a  clause  in  the  contract  by  which  the  parties  had  agreed 
to  refer  any  difference  which  might  arise  between  them  to  the 
arbitrament  of  the  chief  engineer.  Mr.  Worrell  consented  to 
the  application,  and  disregarding  a  protest  by  the  defendants 
against  his  authority,  made  the  award  upon  which  this  suit 
is  brought.  The  stixKilation  in  the  contract  was  in  the  follow- 
ing words:  "And  it  is  mutually  agreed,  and  distinctly  under> 
stood,  that  the  decision  of  the  chief  engineer  shall  be  final  and 
conclusive  in  any  dispute  that  may  arise  between  the  parties 
to  this  agreement,  relative  to  or  touching  the  same;  and  each 
and  every  of  said  parties  do  hereby  waive  any  right  of  actioQi 
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Buit  or  fruits,  or  other  remedy  in  law,  or  otherwise,  by  virtue  of 
said  covenants,  so  that  the  decision  of  said  engineer  shall,  in 
the  nature  of  an  award,  be  final  and  conclusive  on  the  rights 
and  claims  of  said  party." 

We  do  not  think  that  the  plaintiffs,  by  bringing  their  suit 
at  law  in  1855,  relinquished  any  rights  which  they  had  under 
the  contract  to  an  award  by  the  chief  engineer  of  the  company, 
nor  that  Mr.  Worrell's  final  estimate,  made  October  20,  1854, 
was  such  an  award  as  was  contemplated  by  this  clause  of  the 
contract.    The  point  of  divergence  between  the  parties  was  the 
a^^eged  incorrectness  of  this  final  estimate.     But  did  the  par- 
ties agree  that  Mr.  Worrell  might  adjudicate  between  them, 
after  he  had  ceased  to  be  chief  engineer? — though  doubtless  his 
award  would  have  been  final  if  made  during  the  continuance 
of  his  official  relation.     It  is  not  a  question  of  fitness  or  unfit* 
ness  of  the  arbitrator.    The  inquiry  relates  solely  to  the  con- 
tract of  the  parties.    In  stipulating  as  they  did,  that  the  chief 
engineer  should  be  the  umpire  between  them,  it  may  well  be 
that  it  was  supposed  the  engineer  would,  better  than  others, 
understand  the  merits  of  any  controversy  that  might  arise. 
But  it  was  also  well  known  that  the  engineer  was  an  officer  of 
the  company,  paid  by  them,  and  that  he  held  his  office  at  their 
pleasure.    The  purpose  of  the  agreement  of  submission  was, 
therefore,  not  alone  to  select  the  most  competent  arbitrator,  but 
to  intrust  the  decision  of  any  dispute  to  one  whose  very  posi- 
tion was  one  of  dependency  upon  the  company.    We  have 
nothing  to  do  with  the  prudence  of  such  an  agreement.     It  is 
ours  to  enforce  the  contract  as  the  parties  have  made  it.    A 
party  litigant  may  refer  to  his  adversary,  if  he  will,  or  to  any 
one  interested  adversely  to  himself.     Such  a  submission  will 
be  enforced:  Mattliew  v.  Ollerton^  4  Mod.  226;  Hunter  v.  Benni* 
sofif  Hardres,  43;  Kyd  on  Awards,  72;  Monongahela  Naviga^ 
iion  Company-  v.  FeTdony  4  Watts  &  S.  205;  Faunee  v.  BurkCj 
16  Pa.  St.  480  [55  Am.  Dec.  519].    That  the  agreement  was 
not  to  refer  to  Mr.  Worrell,  as  Mr.  Worrell,  cannot  be  doubted. 
He  was  not  named.   The  submission  was  to  be  to  an  officer,  com- 
petent by  virtue  of  his  office.  It  is  true  that  when  the  contract 
was  signed  Mr.  Worrell  was  the  chief  engineer,  but  had  he  re- 
signed the  next  day,  his  successor,  undeniably,  would  have 
been  the  appointed  umpire.   So,  if  there  had  been  a  succession 
of  chief  engineers,  he  alone  could  have  awarded  who  was  in 
office  when  the  adjudication  was  called  for;  and  this,  though 
his  superintendence  of  the  work  might  have  been  £ar  less  than 
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that  of  any  of  his  predecessors.  This  contingency  niupt  have 
been  foreseen  when  the  parties  contracted,  and  it  evidences 
clearly  that  the  umpirage  was  intended  to  be  inseparable  from 
the  office  of  chief  engineer.  Fitness,  therefore,  was  at  most  but 
a  minor  consideration.  The  company  retained  the  right  to  have 
the  claims  of  the  contractors  against  them  determined  by  one 
of  their  own  officers;  by  one  who  at  the  time  of  deciding  should 
stand  in  an  official  relation  to  them.  It  was  doubtless  an  ad* 
vantage,  but  it  was  one  conceded  by  the  plaintiffs,  and  it  is  one 
which  is  usual  in  such  contracts. 

In  Ranger  v.  Great  Western  Railway  Company^  27  Eng.  L.  & 
Eq.  85,  there  was  a  stipulation  in  a  contract  that  during  the 
progress  of  the  work  the  decision  of  the  principal  engineer, 
with  respect  to  the  state,  amount,  and  condition  of  the  work 
actually  executed,  and  as  to  every  other  matter  or  thing  relat- 
ing thereto,  should  be  final  and  without  appeal.  In  remark- 
ing upon  this  in  the  house  of  lords,  the  chancellor  (Lord 
Cranworth)  said  "that  was,  in  fact,  a  stipulation  that  the 
questions  should  be  decided  by  the  company."  He  added, 
that  "  the  contract  did  not  hold  out,  or  pretend  to  hold  out,  to 
the  appellant  that  he  was  to  look  to  the  engineer  in  any  other 

character  than  as  the  impersonation  of  the  company It 

is  to  be  observed  that  the  person  to  decide  was  not  a  particu- 
lar individual,  in  whom,  notwithstanding  his  relations  to  the 
company,  the  contractor  might  have  so  much  confidence  as  to  » 
agree  to  be  bound  by  his  award,  but  any  one,  from  time  to 
time,  the  company  might  choose  to  select  as  their  engineer." 
Lord  Brougham,  in  the  same  case,  treated  this  reference  to  the 
engineer  us  a  reference  to  the  company.  I  am  not  prepared 
to  assent  to  this  unqualifiedly,  but  I  cannot  doubt  that  the  de- 
sign of  the  stipulation  is  to  give  to  the  company  the  advantage 
of  having  a  decision  made  by  one  of  their  own  officers  or 
agents.  Entertaining  this  view  of  the  contract,  we  are  con- 
strained to  hold  that  when  Mr.  Worrell's  resignation  as  chief 
engineer  was  accepted,  he  ceased  to  be  competent  to  act  as  an 
umpire  between  the  parties,  and  that  his  subsequent  award 
was  without  authority.  Certainly,  where  a  naked  power  is 
given  virtute  offieiij  it  cannot  be  exercised  by  one  who  does 
not  hold  the  office. 

But  it  is  said  there  was  no  other  tribunal  to  decide  the  con- 
troversy between  the  parties;  that  there  was  no  chief  engineer 
other  than  Mr.  Worrell.  If  the  fact  be  so,  that  did  not  make 
engineer  after  his  resignation  and  its  acceptance.    But  it 
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is  a  n&istaken  asemnption  that  there  was  no  other  tribonaL 
If  the  company  failed  to  appomt  a  chief  engineer  after  Mr. 
Worrell's  resignation,  if  they  thns  prevented  the  settlement  of 
the  dispute  by  the  stipulated  reference,  the  plaintifb  were  at 
liberty  to  resort  to  the  courts  of  law. 

The  judgment  of  the  court  of  common  pleas  is  reversed,  and 
judgment  is  entered  for  the  defendants  in  the  court  below. 

Thompson^  J.,  dissented. 

PABnXS   AOBSKNO    TO    SUBMR  SO   DXCSIDII    OF   GhXET   KhUAHMB  AMM 

BouKD  THKBKBTs  8ee  Fatme$  v.  Buries  05  Am.  Deo.  619. 


Hoy  v.  Gbonoblb. 

{M  FmvmyANiA  StAnb  9.1 

Fk>9i18  that  woold  havx  beeh  Made  Imxebusely  odt  oar  Ctanuflr 
may  be  veoorered  in  an  action  for  the  braadi  thereof;  the  loes  €i  audi 
profits  is  not  oonseqaential  and  too  remote;  they  are  in  the  immMtAiaJM 
contemplation  of  the  parties  when  the  contract  is  made. 

BfBASUBB  OF  Damages  for  Bbbaoh  of  CknrrBAcr  to  Employ  PLAnnnt 
TO  CiTLTiYAnB  Fabx  ON  Shabbb  IS  whst  he  ooold  h»rs  made  on  the 


IsBEBuonoir  that  Jubt  mat  Allow  Damaqxs  "fob  Violatioh  of  Faith," 
npon  breach  of  contract,  is  erroneous^  for  snch  damages,  being  additionsl 
to  compensation,  would  be  vindictiye. 

Assumpsit  by  Gronoble  agaiost  Hoy,  to  recover  damages  for 
breach  of  contract.  The  defendant  excepted  to  the  instnio- 
tion  of  the  court  concerning  the  measure  of  damages,  and 
assigned  the  same  for  error.  The  verdict  was  for  two  hundred 
and  fifty  dollars.    The  opinion  states  the  case. 

Linn^  for  the  plaintiff  in  error. 

Haily  for  the  defendant  in  error. 

By  Court,  Strono,  J.  The  plaintiff  below  brought  suit  to 
recover  damages  for  a  breach  of  a  parol  contract,  by  which  the 
defendant  engaged  to  employ  him  to  cultivate  a  &rm  upcMi 
shares.  The  only  questions  raised  in  this  court  relate  to  the 
proper  measure  of  damages.  The  plaintiff  having,  through  the 
alleged  de&ult  of  the  defendant,  fEuled  in  obtaining  the  ^nploy- 
ment,  the  learned  judge  of  the  common  pleas  instructed  the 
jury  that  his  damages  were  to  be  measured  by  what  be  could 
faavemade  on  the  fiirm,  and  that  besides  these,  they  m^gbt 
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allow  1dm  damagBB  for  violation  of  £EdtL  Thia  inftractioD,  it 
is  coQtended,  waa  erroneoug. 

Tbexe  are  few  anbjecta  more  difficult  than  the  pn>per  rule 
by  wbich  damagea  are  to  be  estimated.  It  ia  often  said  that 
in  acticma  founded  upon  contracta,  the  rule  ia  compensation. 
But  this  practically  amounts  to  very  litUa  What  is  compen- 
sation? In  many  contracts,  the  parties  have  themselves  fixed 
the  measure.  In  many  others,  the  contract  furnishes  no  stan- 
dard, and  it  is  impossible  to  prescribe  any  general  rule  which 
shall  in  all  cases  give  to  a  plaintiff  a  precise  equivalent  for  what 
he  would  have  enjoyed  if  the  contract  had  not  been  violated. 
Without  attempth^  to  deduce  from  adjudicated  cases  any  rule 
of  universal  application,  it  may  suffice,  for  the  present,  to  refer 
to  a  few  principles  that  seem  to  be  supported  by  the  better 
authorities.  While  it  is  well  settled  that  a  jury  are  not  at 
liborty  to  allow  mere  speculative  damages,  yet  there  are  cases 
in  which  a  plaintiff  has  been  held  entitled  to  what  he  would 
have  made  had  the  contract  been  fulfilled;  I  mean,  to  what 
he  would  have  made  immediately  out  of  the  contract. 

The  loss  of  such  profits  is  not  consequential,  in  the  sense  in 
which  consequential  damages  are  sometimes  said  to  be  too 
remote.  They  are  in  the  immediate  contemplation  of  the  par- 
ties when  the  contract  is  made.  Thus,  in  contracts  for  the 
sale  and  delivery  of  goods  at  a  designated  time  or  place,  the 
damages  are  measured  by  the  price  of  the  goods  on  the  day 
named,  or  at  the  place  specified,  if  there  be  a  failure  on  the 
part  of  the  vendor.  This  is,  in  effect,  making  him  responsible 
for  profits.  This  subject  has  received  a  very  thorough  discus- 
sion in  New  York,  in  MasUrton  v.  Mayor  of  Brooklyn,  7  Hill, 
62  [42  Am.  Dec.  38].  That  was  a  case  in  which  the  plaintiffs 
had  agreed  to  furnish  marble  for  the  city  hall  of  Brooklyn,  for 
which  the  defendants  agreed  to  pay  as  the  w(»k  progressed. 
After  a  portion  of  the  marble  had  been  delivered,  the  defend- 
ants refused  to  receive  any  more,  and  the  plaintiffs  brought 
covenant  for  a  breach  of  the  conteact.  They  were  allowed  to 
recover  the  profits  they  would  have  made  from  the  actual  per- 
formance of  the  contract.  The  court,  while  denjring  the  right 
of  the  plaintiffs  to  remote  and  contingent  damages,  or  to  profits 
of  collateral  enterprises  in  which  they  might  have  been  in- 
duced to  engage  on  the  faith  of  the  contract  with  the  defend- 
ants, remarked  that '' profits  or  advantages,  which  are  the 
direct  and  immediate  fruits  of  the  contract  entered  into  be- 
tween the  parties,  stand  upon  a  different  footing.    They  are 
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part  and  parcel  of  the  contract  itself,  entering  into  and  con- 
stituting  a  portion  of  its  very  elements;  something  stipulated 
for,  the  right  to  the  enjoyment  of  which  is  just  as  clear  and 
plain  as  to  the  enjoyment  of  any  other  stiptdation.''  This  is 
also  the  doctrine  of  Fox  v.  Harding j  7  Cnsh.  516;  PkUaddphia 
•etc.  R.  R,  Co.  V.  Howard^  13  How.  807;  Cooh  y.  Cowmisgumen 
of  Hamilton^  6  McLean,  612;  Riehardum  y.  MeUUhj  2  Bing. 
1229.  So,  also,  it  is  held  in  this  state  that  in  an  action  for  a 
breach  of  a  covenant  to  sell  land,  a  plaintifT  is  entitled  to  re- 
•cover  damages  for  the  loss  of  his  bargain,  beyond  the  money 
paid  with  interest,  unless  the  breach  of  the  covenant  has  not 
been  in  consequence  of  the  fraud  or  bad  faith  of  the  vendor: 
Bitner  v.  Broughy  1 1  Pa.  St.  127.  Indeed,  the  principle  does  not 
appear  to  have  been  denied.  The  contest  in  the  reported  cases 
has  been,  whether  the  loss  of  the  bargain  is  not  a  proper  sub- 
ject to  enter  into  the  estimate  of  damages,  even  where  there 
was  no  fraud  or  breach  of  fiEiith.  In  MeClowry  v.  Croghan, 
31  Id.  22,  the  measure  of  damages  for  the  breach  of  a  con- 
tract to  lease  was  declared  to  be  the  same  as  for  a  breach  of 
a  contract  to  sell;  as  indeed  it  must  be,  for  a  lease  is  but  a 
partial  sale,  the  rent  being  the  consideration.  We  cannot  say, 
therefore,  that  the  jury  were  misled  in  this  case  by  being  told 
that  the  damages  of  the  plaintifT  would  be  measured  by  what 
he  could  have  made  on  the  farm.  This  was  but  another  mode 
of  saying  that  he  was  entitied  to  the  value  of  his  bargain. 
The  worth  of  that  was  what  it  would  have  yielded,  deducting, 
of  course,  the  value  of  the  labor  necessary  to  be  bestowed. 

But  we  think  there  was  error  in  charging  the  jury  that  "be- 
sides allowing  these  damages  "  (what  the  plaintiff  could  have 
made  on  the  farm),  they  might  also  allow  damages  "  for  vio- 
lation of  faith."  This  is  something  more  than  compensation. 
It  is  an  allowance  of  vindictive  damages  which  is  not  permit- 
ted in  actions  for  a  breach  of  contract,  with  very  rare  excep- 
tions, perhaps  in  none  except  the  single  case  of  breach  of 
promise  of  marriage.  The  violation  of  most  contracts  involves 
a  breach  of  faith.  If  a  promisor  must  respond  in  damages  for 
that  as  well  as  for  his  violation  of  his  promise,  he  must  make 
duplicate  satisfaction.  The  learned  judge  was  led  into  the 
mistake  by  a  dictum  of  Judge  Rogers,  in  Hotter  v.  Weiner^  15 
Pa.  St.  242.  In  that  case,  there  was  no  question  raised  respect- 
Ing  the  constituents  of  the  damages.  The  contest  was  in  regard 
to  the  plaintiff's  right  to  recover  any  particular  damage  which 
he  had  8u£Eered.    The  doubt  was  whether  there  was  any  evi* 
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dence  of  any  damage.  Judge  Rogers,  in  delivering  the  opin- 
ion, after  haying  shown  what  was  the  contract  and  how  it  had 
been  violated,  remarked :  ^'  This  is  an  obvious  wrong,  for  which 
the  plaintiff  is  entitled  to  damages,  as  well  for  the  breach  of 
the  contract  as  for  the  violation  of  faith."  To  hold  that  it  was 
intended  by  this  to  warrant  the  recovery  of  damages  for  breach 
of  faith,  in  addition  to  those  which  result  from  violation  of  the 
contract,  would  be  a  perversion  of  the  meaning  of  the  judge. 
His  only  purpose  was  to  show  that  some  damages  were  recov- 
erable, and  the  ground  was  either  breach  •f  the  contract  or  its 
synonym — violation  of  faith.  The  case,  therefore,  does  not 
sustain  the  instruction  which  was  given  to  the  jury  in  the 
present  action. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

hox*  or  Profits  as  Damagks:  Simmona  ▼.  Brown,  73  Am.  Deo.  60^  and 
note  citing  prior  cases  73;  AbboU  v.  Oatch,  71  Id.  S35.  For  breach  of  a  con- 
tract to  let  a  farm  on  8harea»  the  measure  of  damages  is  what  the  plaintifl 
coulil  have  made  on  the  farm:  Wo(f  v.  StudebahTf  65  Pa.  St.  461,  citing  the 
principal  case.  An  employee  for  a  determinate  period,  if  improperly  dit* 
missed  before  the  term  of  service  has  expired,  is  prima/ade  entitled  to  recover 
the  stipulated  com^iensation  for  the  whole  time;  though  the  defendant  may 
show  in  mitigation  of  dauiages  that  the  plaintiff  was  engaged  in  other  profii> 
able  employment  during  the  term,  or  such  employment  was  offared  him  and 
refused:  King  v.  Sieiren,  44  Id.  102;  citing  the  principal  case.  Merely  speoa- 
lativo  profits  cannot  be  recovered:  McKniffiU  v.  RaUUff,  Id.  169,  citing  the 
principal  case. 

Damaoks  fob  Breach  of  Contbact  iiust  bb  Natubal  and  Pboxuutb 
Ck>NHSQ(7BNCES  OF  Brxach:  Afihii  ▼.  Dt  Ro89eti,  72  Am.  Dec  S52,  and  note 
citing  prior  oases  654;  AbboU  v.  Cfateh,  71  Id.  635.  Where  a  vendor  has  not 
acted  in  good  faith,  the  vendee  can  recover  for  the  loss  of  his  bai^gain:  ITeo- 
mm  V.  KaUe^  67  Pa.  St.  132;  citing  the  principal  caae. 
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[M  PBiriKBTLVAXXA  STATI,  M.] 
DlBTOB  WB08B    ClADI    TO    EXXMFTIOK    »    LaJTDS    LbVOD   OH    D    D] 

OABDBD  by  the  aherifi^  who^  without  appraiaement^  prooeeds  to  sell  the 
lands,  is  not  entitled  to  any  portion  of  the  proceeds.  His  sole  remedy  ii 
against  the  sheriff. 
To  Entitlb  Debtob,  iwdbb  Clau  to  Exbmptiok  ih  Lands  Lbvibd  dm, 
to  three  hundred  dollars  in  money  out  of  the  prooeeds  of  the  sale,  an 
appraisement  must  be  had,  and  it  mn«t  appear  that  that  amount  in  value 
of  land  could  not  be  set  off  to  him  without  injury  to  or  spoiling  the 
whole. 

Appeal  from  decree  distributing  the  prooeeds  of  a  sheriff's 
sale  of  the  real  estate  of  Abraham  Andrews.    Against  him 
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Margaret  Htrkfl,  the  appellmot,  obtained  a  judgment  on  April 
5,  1858;  Albert  Hine  obtained  another  with  a  waiver  of  ibe 
benefit  of  the  exemption  law  on  April  9,  1858;  and  Augastus 
Filbert  still  another  also,  with  a  waiver  of  the  exemption  law, 
on  April  12,  1858.  Upon  the  last  judgment  execution  issued 
and  was  levied  upon  Uie  real  estate  of  Andrews.  Before  the 
inquisition  the  defendant,  Andrews,  made  a  claim  for  the  ben- 
efit of  the  exemption  law.  No  appraisement  was  held,  how- 
ever, and  the  sheriff  sold  the  property  levied  on,  and  after  the 
payment  of  undisputed  liens  there  remained  out  of  the  pro- 
ceeds of  the  sale  a  balance  for  distribution,  which  was  not 
snffident  to  satisfy  the  judgments  of  either  Filbert  or  Hine, 
and  amounted  to  but  little  more  than  the  judgment  of  the  ap- 
pellant, Murks.  The  court  decreed  this  balance  to  Hine,  on 
the  ground  that  his  judgment  contained  a  waiver  of  the  ex- 
emption law.    Margaret  Marks  appealed  &om  this  decree. 

Rhoads  and  DaviSj  for  the  appellant. 

Sanla^  for  the  appellee. 

By  Court,  Thompson,  J.  The  decree  of  distribution  in  this 
case  was  made  without  the  usual  reference  to  an  auditor,  and 
we  have  only  such  facts  stated  ts  the  counsel  for  the  appellant 
thought  material  to  the  presentation  of  his  case.  This  is  un- 
satisfactory. The  report  of  an  auditor,  or  a  case  stated,  may 
present  the  facts  in  an  authentic  form  without  the  testimony 
on  which  they  are  found,  but  in  no  other  way  can  they  be  sat- 
isfactorily presented  here.  But  as  the  appellee  does  not  dis- 
pute the  facts  set  f<^h  by  the  appellant,  we  may  consider 
those  material  in  the  case  as  conceded.  If  there  be  any  error 
in  this,  it  is  not  our  fault. 

It  appears  that  a  demand  for  the  benefit  of  the  exemption 
law  was  made  by  the  debtor  to  the  sheriff  after  levy  and  be- 
fore inquisition.  But  it  also  appears  that  the  sheriff,  for  some 
reason  not  stated,  held  inquisition  and  sold,  without  complying 
with  the  request  of  the  debtor  for  an  appraisement  Could  the 
debtor,  under  such  circumstances,  claim  his  exemption  out  of 
the  money  in  court?  We  think  not.  The  law  deals  with  his 
demand  as  an  election  to  have  his  exemption  in  land,  and  he 
could  only  take  the  mouey  in  lieu  of  land  if  that  amount  in 
value  of  land  could  not  be  set  off  to  him  by  the  appraisers 
without  injury  to  or  spoiling  the  whole.  All  this  must  appear 
to  entitle  him  to  the  three  hundred  dollars  in  money.  But 
nothing  of  this  appears.    There  was  no  appraisement;  no  a^ 
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tempt  to  Bet  off  any  land,  and  no  report  that^it  could  not  be 
set  off.  The  sale  was  allowed  to  proceed  without  appraisement, 
and  without  objecti0n  by  the  debtor.  It  has  been  settled  in 
more  than  one  caae  that  the  debtor,  under  such  Gircumstances, 
where  ibere  has  been  no  appraisement,  cannot  come  in  and 
elect  to  take  money  without  having  first  fSsdled,  according  to 
the  test  of  the  law,  to  get  land:  Weaver^ $  Appeal^  18  Pa.  St. 
807;  Hammer  v.  FreeH^  19  Id.  255.  That  was  just  the  case 
here.  There  was  no  appraisement,  and  nothing  but  the  de- 
mand. It  is  no  answer  to  say  that  the  debtor  has  done  his 
duty  in  making  the  demand,  and  the  officer  has  disregarded 
it.  It  is  not  likely  that  a  court  would  permit  a  sale  of  land  in 
disregard  of  the  debtor's  request  for  appraisement,  if  objection 
were  made  in  time.  But  whether  or  not,  the  debtor  would,  if 
wronged  by  the  disregard  or  neglect  of  the  officer,  be  entitled 
to  recover  to  the  extent  of  bis  injury  against  him:  Hammer  v. 
FreesCj  supra;  Freeman  v.  Smithy  80  Pa.  St  264. 

Whatever  may  have  been  the  reason  operating  on  the  sherifi 
in  disregarding  or  neglecting  the  request  made  by  the  debtor 
in  this  case  for  appraisement,  taking  it  to  have  been  made,  it 
is  certaia,  as  resulting  from  it,  that  the  debtor  had  no  money 
in  court  that  he  could  claim  under  and  by  virtue  of  the  ex- 
emption laws.  This  being  so,  there  was  no  reason  for  contro- 
versy between  Mrs.  Marks's  judgment  and  that  of  Albert  Hine. 
The  former  was  entered  several  days  prior  to  the  latter,  and 
was  entitled  to  satisfaction  out  of  the  money  in  court  in  the 
order  of  priority  in  which  it  stood.  The  precise  question,  there- 
fore, relied  on  by  liie  appellee,  as  entitling  him  to  the  money, 
is  not  reached  in  this  view  of  the  case. 

And  now,  to  wit,  June  80, 1859,  the  decree  of  the  court  of 
common  pleas  of  Berks  county  distributing  the  sum  of  one 
hundred  and  fifty-nine  dollars,  claimed  by  Margaret  Marks  on 
judgment  No.  638,  of  January  term,  1858,  to  judgment  No.  747, 
January  term,  1858,  is  reversed;  and  it  is  decreed  that  the  said 
sum  of  one  hundred  and  fifty-nine  dollars  be  distributed  to  and 
paid  on  said  judgment  of  the  said  Margaret  Marks,  No.  638,  of 
January  term,  1858;  and  that  the  appeUee  pay  the  costs  of  this 
appeal. 

ly  EiMUflfiwi  B  Waived  dt  Jusomxht,  Bheuww  n  vor  Boinn>  to  B» 
«ABi>  Ixt  Bowman  ▼.  Srnil^,  72  Am.  Deo.  738. 

BsHxmr  ov  Dsdiob  whdsb  EzmniDH  Biobts  havx  Bsxir  DmuDOAUSDi 
See  note  to  Van  Dretor  v.  Kung,  pos^  p.  643. 
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Mebkleik  V.  Tbapnell. 

[S4  PBNirmTAiiiA  8tat^  42.J 

Dicmn  or  Orphakb'  Coobt  m  Pabhitioh  or  "Decedwk^b  Bbauit  awaxd- 
ing  the  land  to  one  of  the  heiit  is  oondnsiTe  as  to  the  title^  mnd  esunoA 
lie  collatenlly  impeached,  if  the  court  had  jiiriadiction  of  the  sabjeci- 
matter,  and  there  be  no  fraud. 

Orfhans'  Coctbt  has  JuBisDirnoN  to  Dsgru  Parrtidv  or  DaciDXKT'a 
Rbaltt,  notwithstanding  a  lapse  of  twenty-six  yean  sinoe  his  deaths  if 
there  has  been  no  adverse  possesnon. 

Grantxs  of  0ns  or  Hsots^  whosb  Deid  has  vot  been  Rboorded^  is  not 
entitled  to  notice  of  partition  proceedings;  nor  is  the  record  of  a  mort- 
gage from  the  grantee  to  his  grantor  constractive  notice  of  title  in  sach 
gnmtee. 

It  n  No  Objsctioii  to  Diqbbb  or  PABTmov  or  Dkedeht's  Realty  that 
the  heirs  were  not  in  the  actual  possession  of  the  premises  at  the  time  of 
partition  awarded,  if  the  possession  was  vacant  in  €aet^  for  in  such  case 
the  possession  is  deemed  to  be  in  the  heirs. 

Ejectment.    The  opinion  states  the  case. 

Evans  and  Mayer y  for  the  plaintiff  in  error. 

CJiapin  and  T,  E,  Cochran^  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  Casper  Carver,  the  common  source 
of  title,  died  seised  of  the  land  in  dispute,  about  the  year  1800 
or  1801,  leaving  six  children  his  heirs.  George,  the  eldest,  in 
process  of  time,  became  the  owner,  by  purchase  and  as  heir, 
of  five  sixths  of  the  shares  in  the  land,  and  in  1810  sold  the 
interest  thus  acquired  to  Baltzer  and  John  Foust.  The  deed 
of  George  to  them  contained  an  exception  of  one  fifth,  being 
the  interest  of  Michael  Carver,  a  son  of  Casper  Carver,  de- 
ceased, which  he  had  not  purchased.  This  deed  is  dated  in 
April,  1810,  but  not  recorded  until  in  1856.  The  Fousts  exe- 
cuted to  the  vendor  a  mortgage  of  the  same  date  as  the  deed 
for  the  purchase-money,  which  was  recorded  on  the  fourteentii 
of  April,  ISIO.  The  mortgagors  occupied  the  premises  five  or 
six  years,  paid  no  purchase-money,  left,  and  never  afterwards 
returned  or  claimed  the  land. 

George  Carver  died  in  1814,  leaving  several  children  his 
heirs.  In  1826,  Edwin  Lungren,  of  Chester  county,  purchased 
the  Michael  Carver  interest  from  his  heirs,  as  well  as  the 
shares  of  several  of  the  heirs  of  George  Carver,  deceased, 
acquiring  in  all  sixteen  twenty-fifths  of  the  whole  interest  of 
which  Casper  Carver  died  possessed.  In  1827  he  applied  by 
petition  to  the  orphans'  court  of  York  county  for  partition  ot 
the  estate  between  the  heirs  of  Casper  Carver,  deceased,  which 
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was  awarded;  and  the  property,  not  being  divudble  in  the 
opinion  of  the  inquest,  was  appraised  at  seven  hundred  and 
fifty  dollars.  Situated  thus,  it  was  claimed  by  and  decreed  to 
Lungren,  who  held  the  share  of  the  eldest  son  of  George  Car- 
ver, deceased,  who  was  the  eldest  son  of  Casper  Carver,  at  the 
valuation.  The  proceeding  being  consummated,  Lungren  en- 
tered into  possession  of  the  premises,  and  died  in  1827.  The 
property  was  then  sold  by  order  of  the  orphans'  court  for  the 
payment  of  debts  due  by  his  estate  to  Alfired  Lungren,  for  the 
the  sum  of  three  thousand  dollars.  His  title  was  afterwards 
divested  in  1834  by  a  sale  on  a  mortgage  given  for  purchase- 
money,  and  bought  by  James  Lewis,  and  by  sales  on  execu- 
tion at  several  times,  as  well  as  by  sundry  private  assurances, 
it  eventually  became  vested  in  the  heirs  of  Thomas  B.  Cole- 
man, under  whom  the  defendants  directly  claim  title.  They, 
and  those  under  whom  they  claim,  have  been  in  possession  of 
the  premises  from  1827  until  suit  brought  in  1858. 

The  plaintiff's  title  rests  on  a  sheriff's  sale  of  the  premises, 
as  the  property  of  Baltzer  and  John  Foust,  on  proceedings  to 
foreclose  the  mortgage  to  George  Carver,  by  his  administrators, 
in  1843,  to  John  Evans,  for  two  hundred  and  four  dollars. 
The  sheriff's  deed  is  dated  and  acknowledged  the  sixth  of 
August,  1845.  And  the  title  thus  acquired  the  purchaser  con- 
veyed, on  the  twelfth  of  October,  1857,  to  the  plaintiff. 

The  plaintiff  having  given  in  evidence  this  title,  the  defend- 
ants then  set  up  title  under  the  proceedings  in  partition  in  the 
orphans'  court  in  1827,  and  decree  of  the  premises  to  Edwin 
Lungren,  and  title  from  him,  as  already  stated. 

The  learned  judge  of  the  common  pleas,  on  the  presentation 
of  the  case,  instructed  the  jury  that  as  the  orphans'  court  of 
York  county  had  jurisdiction  in  the  matter  of  the  partition  of 
the  real  estate  of  Casper  Carver,  deceased,  and  had  proceeded 
therein  to  final  decree,  their  action,  remaining  unappealed  from, 
was  conclusive;  that  the  title  under  it  was  the  better  title,  and 
that  the  plaintiff  could  not  recover. 

This  instruction  is  complained  of  as  error:  1.  Because  of 
the  lapse  of  time  (twenty-six  years)  since  the  death  of  Casper 
Carver,  before  the  proceedings  in  partition  were  had;  2.  Be- 
cause of  want  of  notice  to  the  Fousts,  the  purchasers  from 
George  Carver;  3.  Because  the  heirs  of  Casper  Carver  were 
not  in  possession  of  the  premises  at  the  time  of  partition 
awarded. 

To  these  positions  it  is  answered:  1.  That  there  was  do 
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Btatute  of  limitations  to  bar  such  psoceedings,  in  Ae  abseaice 
of  ndverse  poesessicm;  2.  That  there  was  no  deed  on  record, 
nor  possession  by  the  Fousts,  or  any  one  claiming  under  them, 
so  as  to  indicate  any  claim  in  them  calling  for  notice;  and 
that  the  mortgage  by  them  to  George  Carver  was  not  construct- 
ive notice  of  title,  to  a  purchaser  from  the  heirs;  3.  That  at 
the  time  of  inquest  awarded,  the  possession  was  vacant,  in  fact; 
and  in  this  condition,  the  legal  title  being  in  the  heirs,  the  law 
deems  the  possession  in  them.  The  facts  asserted  in  these 
positions  being  uncontroverted,  we  think  the  legal  dedactiona 
are  also  well  stated. 

The  able  argument  of  the  defendant  in  error  proved  very 
clearly  that  the  learned  judge  was  accurate  in  considering  the 
case  as  settied  by  the  proceedings  in  partition.  The  orphans' 
court  had  undoubted  jurisdiction  of  the  subject-matter,  and 
consequently  their  decree  was,  when  made,  as  conclusive  as 
the  judgment  of  any  other  court  of  record.  Every  element 
and  requisite  necessary  to  the  making  of  the  adjudication 
must  be  presumed  to  have  been  present  when  we  are  looking 
at  it  collaterally.  The  decree,  therefore,  awarding  the  land 
to  the  representative  of  the  heir  first  entitied  to  choose,  was 
a  mode  of  conferring  title,  and  until  directiy  impeached,  is 
conclusive,  unless  fraud  or  want  of  jurisdiction  appear  to  de- 
prive it  of  this  efiect.  We  find  nothing  of  this  nullifying 
character  in  the  case.  The  act  of  the  court  became  the  foun- 
dation of  a  title  unquestioned  for  nearly  twenty  years — ^and 
never  directiy  questioned — during  which  time  the  property  has 
once  passed  to  a  purchaser  at  orphans'  court  sale,  and  more 
than  once  under  process  out  of  the  common  pleas.  It  then 
comes  to  be  assailed  by  a  sale  on  a  mortgage  dated  in  1810, 
payable  in  twenty-eight  years,  without  anything  to  show  titie 
in  the  mortgagors,  with  no  payment  of  purchase-money  during 
the  whole  of  this  period,  and  for  the  seven  years  after  the  last 
payment  fell  due,  before  suit  brought  on  it 

The  case  is  before  us  on  the  conclusiveness  of  the  decree  in 
partition.  The  proceedings,  consummated,  operated  as  an  as- 
surance by  matter  of  record,  and  being  an  adjudication  by  a 
court  of  competent  jurisdiction,  cannot  be  impeached  collat- 
erally, for  anything,  as  has  been  said,  but  fraud  or  want  of 
jurisdiction.  This  is  settied  in  numerous  cases:  Herr  v.  JSisrr, 
5  Pa.  St.  428  [47  Am.  Dec.  416];  Painter  v.  Hmdenon,  7  Id. 
48;  Loclhart  v.  John,  Id.  137;  President  of  the  Orphant?  Court  qf 
Dauphin  County  for  the  Une^of  OroffY.  Oroffj  14  Serg.  &  R.  181; 
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McFaddtnv.OeddiSy  17  Id.  336;  OratzY. Lancaster Banhyld.  278; 
and  Lair  y.  Hmmckery  28  Pa.  St.  115.  The  act  of  the  twenty- 
ninth  of  March,  1832,  sec.  2,  Pamph.  Laws,  190,  in  which  it  is 
enacted  that  the  orphans'  court  is  a  court  of  record,  whose  de- 
<;ree8  'Mn  all  matters  within  its  jurisdiction  shall  not  be 
reversed  or  avoided  collaterally  in  any  other  court,"  was  sim- 
ply declaratory  of  the  law  as  it  stood,  as  abundantly  appears 
from  the  case  of  McPhersan  v.  Cwnliffy  11  Serg.  &  B.  430  [14 
Am.  Dec.  642],  and  in  several  of  the  cases  already  cited.  We 
need  not  pursue  the  point.  The  court  had  jurisdiction,  and 
the  proceedings  cannot  be  assailed  for  the  alleged  irregulari- 
ties, as  attempted  here;  the  record  of  the  proceedings  was 
rightly  admitted,  and  properly  held  to  be  conclusive. 

The  case  of  WtUiaTns  v.  Landman,  8  Watts  &  S.  55,  in  no 
manner  militates  against  the  doctrine  of  the  conclusiveness  of 
the  proceedings  contended  for  in  this  case.  The  proceedings 
there  had  never  been  completed,  and  no  final  decree  had 
passed.  It  is  difficult  to  conceive  how  such  imperfect  proceed- 
ings could  have  been  thought  to  have  been  an  estoppel  in  favor 
of  the  party  claiming  xmder  them.  Hence  the  remark  of  Mr. 
Justice  Huston, ''  that  a  party  can  make  title  to  himself  by 
filing  a  petition  in  court,  any  more  than  by  writing  a  letter,  is 
so  absurd  that  I  cannot  suppose  such  an  idea  ever  was  for  a 
moment  entertained  by  the  judge." 

We  do  not  think  it  necessary  or  important  to  consider  the 
objections  to  one  or  two  of  the  conveyances  of  the  heirs.  It  is 
possible  they  would  turn  out  to  be  mere  irregularities,  at  most, 
not  objected  to  by  the  parties  to  them.  It  is  enough  to  say, 
however,  that  the  petitioner  held  interests  that  were  superior 
to  objection,  and  upon  them  had  a  right  to  call  for  partition. 

As  we  discover  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed.  

Dbgbxb  ov  Pabtitiok  oakhot  bb  OoLLAmuxxT  Impxaohbd  by  a  strangor: 
Oraumeyer  ▼.  Beemm,  70  Am.  Dea  909,  and  note.  The  decree  in  partition 
may  be  termed  a  "mode  of  conferring  title;"  bnt  it  ia  only  the  titie  of  the 
heirs  that  is  conferred,  and  the  land  may  afterwards  be  sold  for  the  pasnnent 
of  the  decedent's  debts  under  order  of  ooort:  Drtaher  ▼.  AQnUown  Water  Cbi, 
52  Pa.  St.  229,  citing  the  principal  case. 

PEnnoilxB  nr  pABnrKnr  xmr  bavb  Bxoar  of  Powtwiioj;  Note  t$ 
NkhBiB  T.  NidioUf  67  Am.  I>ec.  703w  Kemaindarman  and  rerendoDfln  cannot 
compel  partitiaa:  Id.  713. 

All  Pbmohs  LfiXBidiXD  abx  Nighsabt  Partus  m  FABTmoN  Sun: 
Fortk  y.  HtO,  66  Am.  Dec.  99,  and  cases  cited  in  the  note  109;  VidsY.  Mayor 
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efc  qf  Fidaburg,  81  Id.  167.  In  7%ompmm  v.  SUB,  66  Pk.  81  156^  lOQl  it  « 
held  that  partitioii  proceodingi  mnd  a  docrae  therein  peied  no  title  to  the  in- 
tereet  of  a  purchaser  of  an  heir's  interest  in  tbe  property  at  a  sheriff's  sals 
thereof,  the  purchaser  haying  reoeived  no  notice  of  partition  proceedings;  and 
the  principal  case  was  distinguished  on^the  ground  that  there  the  Foutv 
never  recorded  their  deed,  and  abandoned  the  purchase^  and  the  partitiaa 
piroceedings  remained  uncontested  for  thirty  years. 

Advebsb  P088BSSION  MAT  BE  Shown  AS  Detexsk  TO  PABTmOVs  Arttf 
BUI,  65  Am.  Dea  99,  note  109. 

PowEs  OF  Pbobate  Court  to  Dbcrbi  PABTZTiosr  or  Dicsdxht's  Rkaltt 
Is  liot  limited  to  any  particular  time  or  number  of  years  after  the  estate  is 
settled:  Eourl  y.  i^ouw,  58  Am.  Deo.  714. 

Decrees  of  Probate  Courts  upon  Mattkrs  withih  Jurisdictioh  can- 
VOT  BE  Collaterally  Impeached  except  for  fraud:  SaUondaU  v.  Hiiey,  65 
Am.  Dec.  334,  and  cases  cited  in  the  note  341;  Oilmore  y.  Rodyen,  41  Pa.  St. 
127,  citing  the  principal  case.  A  decree  of  distribution  by  the  orphans'  court 
u  conclusiye  upon  all  questions  until  rercraed:  BradahawU  Appeal,  3  Grant 
Cas.  109,  citing  the  principal  case.  If  a  decree  of  the  orphans'  court  confirm- 
ing a  sale  is  inyalid  for  want  of  prescribed  security,  it  cannot  be  so  dedareJ 
in  a  collateral  action  of  coyenant  for  the  arrears  of  the  ground-rent  sold,  but 
only  on  appeal  from  the  decree:  Dixq/'a  E£r%  y.  Lanimg,  49  V^  St.  146^  citing 
the  principal 


Independent  Mutual  Insurance  Co,  u  Agnew. 

[S4  PSKNSTLVAlfIA  STATE,  fi6t.l 

Value  of  Gk>0D8  Lost  or  Stolen,  while  being  RsKoyED  from  Botldoq 
Actually  on  Fire,  may  be  recoyered  in  an  action  on  a  fire  inanranoe 
policy  containing  a  condition  that  the  insured  shall  use  his  best  endeay ora 
tor  saying  and  presenring  the  property. 

Debt  on  a  policy  ot  insurance  againBt  fire  upon  a  Block  of 
merchandise  in  the  store  of  the  plaintiff,  Agnew,  in  Philadel- 
phia, and  containing  the  condition:  *'  In  case  of  fire,  or  of  loss 
or  damage  thereby,  it  shall  be  the  duty  of  the  insured  to  use 
their  best  endeavors  for  saving  and  preserving  the  property, 
and  it  is  mutually  understood  that  there  can  be  no  abandon- 
ment to  the  insurers  of  the  subject  insured."  When  the  prcm* 
ises,  which  consisted  of  a  four^tory  brick  and  iron  store,  were 
discovered  to  be  on  fire,  the  plaintiff,  who  occupied  the  first 
and  second  stories  of  the  building,  proceeded  hastily  to  remove 
his  goods,  which  consisted  of  a  valuable  and  costly  stock  of 
dry  goods.  The  stock  was  damaged  by  water  and  fire,  and 
during  the  removal  many  of  the  goods  were  lost  or  sUden. 
The  apphdsers,  under  the  agreement  to  refer,  made  an  estimate 
of  the  plaintiff 's  damage  by  fire  and  an  estimate  for  the  goods 
lost  or  stolen.    Upon  the  trial  the  defendants  excepted  to  the 
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admiflfiion  of  evidence  of  the  agreement  on  the  part  of  the 
president  of  the  company,  that  the  appraisers  should  estimate 
the  value  of  the  goods  lost  or  stolen;  and  of  the  report  or  award 
of  the  appraisers.  The  court  instructed :  '\The  policy  is  against 
losses  by  fire,  and  does  not  extend  to  losses  by  theft  merely  as 
such.  But  if  it  became  and  was  necessary  to  throw  open  the 
doors  of  the  building  to  admit  firemen  and  other  persons  from 
the  street,  and  to  remove  the  goods  in  order  to  prevent  their 
destruction  by  fire,  and  if,  in  consequence  of  the  measures  thus 
taken,  some  of  the  goods  were  lost  or  destroyed,  although  by 
theft,  the  insurers  will  be  answerable  for  the  loss,  because  it  is 
a  sacrifice  for  their  benefit"  The  defendants  excepted  to  this 
instruction,  and  verdict  and  judgment  being  for  the  plaintiff, 
assigned  error. 

BuUittj  for  the  plaintifis  in  error. 

CuyleTj  for  the  defendant  in  error. 

By  Court,  Read,  J.  The  real  question  in  this  case  is,  whether 
goods  stolen  or  lost  at  a  fire  are  within  a  policy  of  insurance 
against  fire.  A  fire  policy  has  been  held  to  cover  losses  by  the 
removal  of  the  goods  from  a  building  actually  on  fire,  although 
the  goods  may  not  have  been  burned,  but  in  fact  were  injured 
by  water  or  by  the  breakage  in  the  act  of  saving  them  from 
fire.  Either  goods  insured  are  to  bo  left  in  a  building  on  fire 
to  share  its  fate,  or  they  are  to  be  removed  at  the  risk  of  the 
insurer,  who  stipulates  that  in  case  of  fire  or  of  loss  or  damage 
thereby,  it  shall  be  the  duty  of  the  insured  to  use  their  best 
endeavors  for  saving  and  preserving  the  property,  and  that 
there  shall  be  no  abandonment  to  the  insurers  of  the  subject 
insured. 

The  only  method  of  saving  goods  in  a  burning  store  is  by 
removal.  If  the  insured  were  to  lock  up  his  store  and  refuse 
admission  to  the  fire  department,  and  his  stock  on  hand  was 
burned  up,  it  is  clear  that  he  would  have  no  claim  imder  liis 
policy,  he  having  deliberately  violated  a  fundamental  condi- 
tion of  it.  His  only  alternative,  then,  is  to  employ  the  usual 
means  to  remove  his  goods  to  a  place  of  safety,  and  if  he  does 
so  carefully,  prudently,  and  in  good  faitli,  he  certainly  should 
not  sufifer  losses  necessarily  attendant  upon  a  removal  at  such 
a  time  without  being  indemnified  by  the  party  for  whose  ben* 
efit  it  was  effected. 

In  a  large  city,  the  removal  of  valuable  goods,  such  as  dlkt, 
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ribbons,  etc.,  in  the  night-time,  from  a  store  actually  on  fire, 
is  attended  with  certain  inevitable  consequences,  such  as  dam- 
age by  water,  or  handling,  or  being  lost  or  stolen.  With  all 
our  efforts  at  organization,  we  have  not  yet  been  able  so 
thoroughly  to  occupy  a  building  and  all  its  approaches  by  the 
police  and  the  fire  departments  as  to  entirely  exclude  thos^ 
•common  thieves  who  form  a  part  of  every  crowd  in  a  populous 
community.  It  is  therefore  one  of  the  risks  necessarily  con* 
liemplated  by  the  insurer  when  he  requires  the  insui^  to  use 
his  best  endeavors  for  saving  and  preserving  the  property,  that 
in  the  process  of  so  doing  they  may  be  lost  or  stolen  by  dia- 
honest  persons. 

Groods  thus  taken  or  stolen  are  clearly  within  the  spirit  of 
the  policy  and  its  conditions,  and  the  only  question  is,  Do  the 
decisions  countenance  such  a  construction  of  the  instrument? 
— always  recollecting  that  actual  destruction  by  fire  is  not 
necessary  to  sustain  a  claim  under  it. 

Upon  the  argument.  Case  v.  The  Hartford  Ins.  Co.,  13  111. 
676,  was  cited,  and  is  directly  in  point,  as  was  the  dictum  of 
Napton,  J.,  in  Webb  v.  Protection  &  A.  Ins,  Co.^  14  Mo.  1.  Since 
then  the  case  of  THlton  v.  ffamUton  Fire  Ins,  Co.,  decided  in 
June,  1857,  by  the  superior  court  of  the  city  of  New  York,  has 
been  published  in  1  Bosw.  367,  in  which  the  whole  subject 
was  most  elaborately  discussed  by  the  late  Chief  Justice  Duer, 
and  the  present  chief  justice.  The  full  court  (Hofiinan,  J., 
dissenting)  held  that  a  loss  by  the  stealing  of  goods  at  a  fire, 
in  a  large  and  populous  city,  is  recoverable  as  a  loss  occasioned 
by  fire.  We  are  disposed  to  adopt  this  construction  of  the 
policy,  as  supported  not  only  by  analogy,  but  by  authority,  and 
upon  this  point  therefore  the  judge  below  was  right. 

This,  in  fact,  disposes  of  the  whole  case,  for  the  court,  after 
the  admission  of  the  written  agreement  to  refer,  which  really 
covered  losses  by  theft,  and  the  declaration  of  the  appraisers, 
were  clearly  right  in  admitting  in  evidence  the  report  made  by 
them  in  pursuance  of  the  agreement,  under  the  first  count  in 
the  declaration,  although  not  evidence  under  the  account  stated: 
Bates  V.  Townley,  2  Exch.  155.  The  reduction  made  in  their 
report  from  the  actual  deficiency  was  favorable  to  the  plaintiff 
in  error,  and  when  connected  with  the  preceding  part  of  their 
finding,  discloses  no  such  error  as  obliges  the  court  below  to 
reject  the  instrument  itself. 

Judgment  affirmed. 
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mentioned  in  the  policy  nor  the  hoiue  in  which  it  was  contained  wm  touched 
by  the  fire,  bnt  the  goods  were  damaged  in  their  removal,  under  a  reasonable 
apprehension  that  they  would  be  reached  by  the  flames,  which  had  caught  one 
of  the  houMs  in  the  same  Uock:  HUUer  ▼.  AQ^^neity  Ob.  etc  Int.  Oo»f  46  Axn. 
Dec.  656,  and  note. 

Thz  PBiKaxr al  casb  is  cnxD  to  the  point  that  an  aetion  of  dab*  is  main 
tainable  on  an  insurance  polipy:  Oirard  Fire  Ins,  Co.  ▼.  Fidd,  3  Grant  Ouk 
832. 


Smith  v.  Dere's  Administeatoes. 

r84  pxhnstlyaioa  bx^tx,  us.] 
Child  Bobn  out  ov  Wedlock,  akd  Leoitiuated  ukdxb  Law  ov  Anothxb 
State,  is  not  thereby  clothed  with  inheritable  capacity  in  PennsylTania* 
where  the  fact  of  birth  in  wedlock  alone  gives  the  capacity  to  inherit. 

Debt  by  the  administratore  of  Derr,  deceased,  to  recover  on 
a  bond  given  by  the  defendant  to  the  plaintiffs  to  secure  the 
purchase-money  of  certain  real  estate  of  the  decedent  sold  by 
the  plaintiffs  under  an  order  of  the  orphans'  court  in  partition 
proceedings.  A  case  stated  was  agreed  upon,  which  set  forth 
that  the  decedent  died  intestate,  leaving  a  widow,  and  brothers 
and  sisters,  and  the  children  of  deceased  brothers  and  sis- 
ters, but  no  issue.  Under  the  proceedings  in  partition,  real 
estate  of  the  decedent  was  sold  to  the  defendant,  and  the  amdunt 
sued  for  was  the  balance  of  the  purchase-price  remaining  un- 
paid. A  brother  of  the  decedent,  and  a  resident  of  Tennessee, 
died  in  the  life-time  of  the  decedent,  lea-nng  no  issue  bom  in 
lawful  wedlock,  but  leaving  an  illegitimate  daughter,  Nancy, 
with  whose  mother  the  deceased  brother  had  never  intermar- 
ried; but  in  the  life-time  of  the  intestate  the  deceased  brother 
petitioned  for  and  obtained  a  decree  of  the  circuit  court  of  Giles 
county,  Tennessee,  where  Nancy  then  did  and  still  does  reside, 
duly  legitimating  her.  Nancy  was  not  made  a  party  to  the 
proceedings  in  partition,  nor  was  any  notice  thereof  given  her. 
If  the  court  should  be  of  the  opinion  that  Nancy  was  an  heir 
of  the  intestate,  and  that  the  omission  of  her  name  in  the  par- 
tition proceedings,  and  the  failure  to  give  her  notice  thereof 
rendered  the  title  of  the  defendant  defective,  then  it  was  agreed 
that  judgment  should  be  entered  for  the  defendant,  otherwise 
for  the  plaintiff.  Judgment  for  the  plaintiff,  and  error  assigned 
by  the  defendant. 

W.  C.  Johnston^  for  the  plaintiff  in  error. 
Paid  Leidyj  for  the  defendants  in  error. 

Am.  Dec  Vol.  LXXV-41 
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By  Court,  Lowbie,  C.  J.  This  case  is  covered  by  the  prin- 
ciple decided  in  Doe  v.  VardiUy  5  Bam.  &  Cress.  438,  S.  C^  6 
Bing.  N.  C.  385,  that  a  person  bom  out  of  wedlock,  and 
legitimated  by  the  Scotch  law,  by  the  subsequent  marriage  of 
his  parents,  cannot  inherit  land  in  England.  That  case  waa 
80  thoroughly  and  learnedly  discussed  in  the  king's  bench, 
exchequer  chamber,  and  house  of  lords,  that  we  are  saved 
from  the  labor  which  would  be  required  if  the  question  were 
new.  ^ 

Nancy  is  an  illegitimate  niece  of  the  intestate,  bom  in  Ten- 
nessee, and  legitimated  there  on  the  petition  of  her  £a,ther,  by 
a  proceeding  in  court  This  forgives  the  vice  of  her  birth  in 
Tennessee,  but  not  here.  By  our  law,  none  can  inherit  but 
such  as  are  '*bom  in  lawful  wedlock,"  except  that  a  bastard 
may  be  heir  to  his  mother,  and  perhaps  some  other  recent  ex- 
ceptions. The  fact  that  inheritable  capacity  is  granted  by 
Law  elsewhere  cannot  change  our  law  of  descents.  A  capacity 
in  Tennessee  docs  not  prove  capacity  here.  So  far  as  our  law 
is  concerned,  legitimation  by  the  subsequent  marriage  of  the 
parents  abroad  by  act  of  a  foreign  legislature,  or  by  judicial 
decree  abroad,  are  all  fruitless.  If  they  are  allowed  to  con- 
stitute inheritable  capacity  here,  then  adoption  might  have 
the.  same  effect.  Then  we  should  be  without  any  law  of  in- 
heritances in  favor  of  relations  in  other  states,  except  such  ai 
our  neighbors  should  be  pleased  to  give  us.  It  is  the  fact  oi 
birth  in  wedlock  that  gives  inheritable  capacity,  and  not  any 
artificial  legitimation. 

Judgment  affirmed,  and  record  remitted. 

Bastabd  cannot  Inuekit  at  Common  Law,  nob  can  IIb  Trahsxr 
PROPIBTY  by  dcBoent,  except  to  his  own  iasae:  Norrmin  v.  lleut,  40  Am. 
Doc.  493»  note  495;  Portcr*$  Hetn  y.  Porter,  IcL  55;  Sneed  v.  Ewing,  22  Id.  4L 

Apoptton  under  Laws  of  Another  State. — In  a  well>roasone«l  opinion. 
Gray,  C.  J.,  lias  decided  that  the  sUUua  of  any  person  with  the  inherent  ca- 
pacity of  succession  or  inheritance  is  to  be  ascertained  by  the  Uw  of  Uis 
domicile  which  creates  the  status,  at  least  when  the  status  is  one  which  may 
exist  under  the  Uws  of  the  state  in  which  it  is  caUed  in  question,  and  w] 
there  is  nothing  in  those  laws  to  prevent  giving  fnll  effect  to  the  status 
capacity  acquired  in  the  state  of  the  domicile.  Accordingly,  a  child  adopted 
amder  and  in  conformity  to  the  laws  of  the  then  state  of  domicile  of  tho  par- 
ties, which  gave  the  child  the  same  rights  of  inheritance  in  the  estate  of  the 
adopting  father  that  his  legitimate  offiipring  wonld  have,  is  entitled,  after  the 
adopting  father  and  adopted  child  have  removed  their  domicile  into  another 
state,  to  inherit  there  the  real  estate  of  such  father  as  against  his  ooUaterri 
heirs;  although  his  wife  has  given  no  formal  consent  to  tho  adoption  as  r^ 
quired  by  the  statutes  of  adoption  of  the  latter  state:  J^oet  v.  Boss,  189 
843.  citing  the  principal  case  at  pages  245,  26U 
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Yan  Dbesob  V.  EONO. 

[M  PunraTLTijnA  BtJLrm,  90L] 
Cask  as  Will  as  Tbespass  Lm  aoaihst  OmcBE  vob  Selldto  DEnnh 

AST's  Pbopistt  nnder  ezecation,  in  disregard  of  his  dstm  to  the  bensdt 

of  the  exemption  law. 
XknPAss  Aia>  Case  Bboomx  Ck>xoDXBXiiT  Bxiaa>ns  wbbv  Test  AmoAOH 

DxnDiNG  Lms  so  doeely  ss  to  be  ecaroely  disfcingnishshle  from  eedi 

siher,  and  where  no  evil  is  perceptible  from  adopting  either  as  a  remedy. 


Casb  by  King  against  Van  Dresor,  a  constable,  for  selling; 
the  plaintifTs  goods  under  an  execution,  in  disregard  of  bi« 
claim  to  have  them  appraised  and  set  apart  to  him,  pursuant 
to  the  provisions  of  the  exemption  statute  of  April  9, 1849. 
The  only  question  involved  was,  whether  the  plaintiff  could 
recover  in  this  form  of  action.  The  defendant  requested  an 
instruction  that  the  plaintiff's  remedy,  if  any,  was  in  trespass, 
and  that  case  would  not  lie.  This  was  refused,  and  the  defend- 
ant assigned  error. 

/.  C.  llarshallf  for  the  plaintiff  in  error. 
TF.  A.  Oalbraiih,  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  In  Wilson  y.  £Big,  28  Pa.  St  238, 
afterwards  recognized  in  Freeman  v.  Smithy  80  Id.  264,  it  was 
determined  that  trespass  would  lie  against  a  sheriff  or  con- 
stable for  neglecting  or  refusing  to  give  the  defendant  in  the 
writ  the  benefit  of  the  three-hundred-doUar  act,  when  it  had 
been  properly  demanded.  It  was  so  ruled,  upon  the  prin- 
ciple that  the  abuse  of  authority,  under  the  writ,  made  the 
officer  a  trespasser  ab  tnttio,  and  placed  him  in  the  same  situa- 
tion as  if  the  writ  had  been  void;  for  he  was  not  entitled  to 
use  it  as  a  justification  in  consequence  of  his  disregard  of  the 
requirements  of  the  law  in  executing  it.  There  are  many  au- 
thorities  for  this,  not  to  be  doubted  or  disputed.  But  it  was 
not  determined  that  case  would  not  lie  under  such  circum- 
stances. Trespass  and  case  assimilate  as  remedies  often. 
And  this  is  true  when  they  approach  the  dividing  line,  as  they 
often  do,  so  closely  as  scarcely  to  be  distinguishable  from  each 
other,  and  where  no  evil  is  perceptible  trorn  adopting  either  as 
a  remedy.  But  this  does  not  obliterate  the  distinction;  for,  as 
they  recede  from  the  point  of  assimilation,  the  distinction  be- 
comes manifest,  and  the  form  of  action  to  be  adopted  obvious; 
such  as  trespass  for  a  willful  injury  to  property,  and  case  for 
injury  by  neglect;  or  trespass  for  a  battery,  and  case  fior  slan^ 
der,  and  the  like. 
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There  is  no  doabt  but  that  trespass  in  cases  like  the  present 
will  lie,  but  it  is  sustained  by  the  employment,  to  some  extent, 
•of  a  fiction;  namely,  the  want  of  a  writ  to  justify  under,  be- 
cause the  party  has  abused  it.    It  is,  however,  obvious  that  the 
more  natural  and  direct  remedy  would  have  been  an  action, 
fiMmded  on  the  breaeli  of  duty  in  refusing  or  neglecting  to 
allow  the  debtanr*  demand  of  the  {m)vi8ion8  of  the  exemption 
law.    For  a  neglect  of  duty,  case  is  generally  the  remedy.    In 
Idhe  execution  of  process,  the  law  requires  the  officer  to  appeaifie, 
and  allow  the  debtor  to  elect  and  retain  property  to  the  erteot 
of  three  hundred  dollars,  if  there  has  been  a  demand.    This 
is  a  duty  enjoined,  a  breach  of  which  occasions  the  injury,  and 
for  such  an  injury  occasioned  in  such  a  way  no  doubt  case  will 
lie,  as  far  a  breach  of  duly.    The  argument  that  because  tree* 
pass  may  be  sustained  case  cannot  is  sound  to  the  extent  only 
of  those  manifest  indications  which  exist  in  force  directly  ap- 
plied, and  where  it  is  not  so,  there  the  distinction  is  clear.    The 
remedies  are  distinct,  and  must  generally  be  followed.    It  is 
true,  however,  that  case  is  a  more  extensive  remedy  than  tres- 
pass, for  it  is  often  within  the  province  of  the  party  to  waive 
'the  trespass  and  recover  for  the  consequential  injury.    This 
^has  frequently  been  ruled  in  England.    The  cases  of  Smilh  v. 
Goodtoin,  2  Nov.  <b  M.  114,  and  Branscomb  v.  Bridges^  1  Bam. 
'A  Cress.  145,  cited  by  the  defendant  in  error,  and  1  Ch.  PL 
139,  clearly  show  this.    So  in  New  York,  MeAUisUr  v.  JETam- 
ffiond,  6  Cow.  842.    In  Pennsylvania  there  are  many  cases  to 
'diow  that  the  remedies  are  sometimes  concurrent.    In  Retxm 
▼.  Hanky  8  Serg.  A  B.  215,  case  for  debauching  plaintiff's 
'daugfafter,  Tilghman,  C.  J.,  said:  "Thatio  support  trespass,  a 
.fiction  is  resorted  to,  viz ,  that  the  defendant  committed  an 
assault  upon  the  woman:  I  will  not  say  that  such  a  fiction, 
resting  upon  long  practice,  may  not  be  supported,  because  it  is 
not  material  in  what  ferm  the  suit  is  brought,  provided  tiie 
-cause  be  tried  on  its  merits;  but  I  may  safely  say  that  a  dif> 
-erent  form,  in  which  truth  is  told  and  fiction  discarded,  is  not 
>only  maintainable,  but  most  proper."    And  Duncan,  J.,  said: 
^^  Force  is  impbed  when  a  daughter  or  servant  has  been  enticed 
away  or  debauched,  and  trespass  maybe  supported,  though 
case  for  the  consequence  ot  the  wrong  appears  to  be  the  more 
proper  form  of  proceeding:"  Bee  also  Hoover  v.  Hrim^  7  Watts, 
<62.    A  recovery  in  eitiier  form  of  action  would  be  a  bar  to  an 
-action  for  ihe  same  cause  in  any  other  form.    Aa  when  the 
trespass  is  waived  and  oMumpstt  or  trover  is  brought,  either 
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would  bar  an  action  of  trespass.    So  troTer  or  replevin  may  be 

concuirent  remedies,  and  one  action  would  bar  the  other. 

We  are  of  opinion  that  case  would  lie  for  the  injury  com* 
plained  of  here,  or  that  trespass  would  have  lain;  and  as  the 
learned  judge  of  the  common  pleas  ruled  that  the  action  was- 
well  brought,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

RmxBT  or  Dkbzor  wboss  ExxMmon  Bigbts  haw  bkbh  DuBiOARDXft 
— Right  to  Usb  Fobcx. — ^It  has  been  held  that  where  an  officer  attempts  to. 
levy  o&  property  exempt  from  execatioii,  after  being  informed  of  the  fact^  b# 
IB  a  treepasaer,  and  the  owner  may  employ  aa  mnch  force  aa  is  neoeanry  ta 
prevent  the  levy;  but  he  ia  liaUe  if  he  naea  more  fovoe  than  is  neoeeaary :  SimU 
V.  Joknson,  12  Ala.  840;  &  O,  46  Am.  Dea  283.  Of  this  deciiion,  it  ia  aaid, 
in  Freeman  on  Ezecntiona,  see.  215:  "  We  have  the  aathority  of  one  caae  for 
Baying  thai  the  ^^^'w**"*  may  lawfully  reaiat  the  officer  who  peraiata  in  aeizing, 
the  property.  We  apprehend  that  tiiia  ia  a  miataken  view.  Ita  maintananea 
would  make  each  claimant  the  jndge  of  the  merita  of  hia  own  daim,  and  woold 
lead  to  viclanofl^  and  even  to  loaa  of  life." 

PoKHB  07  AcnoN. — TVe&pasa,  Case,  Ttvver. — ^At  common  law,  aa  cfficer 
who  diaregarda  a  debtor'a  exemption  right  properly  perfected,  and  aella  tha 
property  without  allowing  the  debtor  the  benefita  of  the  exemption  atatnte,  ia 
a  treapaeaer,  and  ia  liable  to  the  debtor  in  an  action  of  treapaaa:  i>ot0  ▼.  8rrM^ 
7  Vt  465;  8.  a,  29  Am.  Dec  202;  Boime^  v.  Dmn,  28  K.  J.  L.  153;  Cor^ 
neGa  v.  Ellig,  11  CL  585;  Paee  ▼.  Vcmgltan,  6  Id.  90;  Wymmi^.  Amabmrf^  2 
Col.  2IS;  Wilson  v.  EUis,  28  Pa.  St.  238;  Freenumr.  Srmih,  90  Id.  264;  ^fo- 
phensv,  Lavmn,  7  Blackf. 275;  Aikmsonr.  Oaicher,  23  Ajk,  101;  ffaUv.  Pemuy^ 
II  Wend.  44;  a  O.,  25  Am.  Dec.  601;  aee Dasis  v.  Bryan,  7  Yerg.  88;  ffuickm- 
aof»  V.  (7(i»^/,  25  Pa.  St  273;  Bern  y,  Hubbm-d,  4  CvmtL  86;  CoimakT.  Haie^ 
29  Wend.  466;  Perry  v.  Lewis,  49  Miai.  443.  lia  Vermont,  it  haa  been  heU> 
tiiat  caae  will  not  lie^  bnt  that  treapaaa  ii  the  proper  form  of  aotim.  The  d»- 
eiaion  waa  baaed  on  naage,  treapaaa  having  been  the  form  alwaya  aaed  in  that 
atate:  Dmo  v.  8mUh,  7  Vt.  465;  8.  0.,  29  Am.  Dec  202.  The  princ^  caae 
anffioiently  demooatratea  on  principle  that  treapaaa  on  the  caae  will  lie.  In 
Spenesr  t.  BrighUm,  49  Mc  2K26,  the  action  waa  caae;  and  in  KJaaiaappi,  tha 
atatvta  makea  the  abenff  liaUe  to  an  action  either  d  tirapam  or  caae:  Perfp 
V.  LewiSf  49  Miaa.  448.  In  Temaeaaee^  the  action  ia  brought  in  the  fom  ci 
trover:  McOoy  t.  IktU,  6  Bazt.  137;  Polhrd  v.  Tkomaaim,  5  Hnm^  56^ 
WoVMbargetv,  atoutHfet,  SSaeed,  661.  In  Wmtmrnr,  MUlsr,  16  Conn.  144» 
iiie  aotion  waa  tiuapauu  with  a  ooont  ia  trover.  In  atataa  iriKore  the  onmmoirK 
law  forma  of  aotion  ava  not  retained,  the  action  iriH  be  an  ordinary  aotion  im- 
daaugaac  Spencer  ▼.  Lony,  39  Oal.  700;  Fulkr  v.  JSparks,  99  Tex.  19&  Iia 
Pesmay lvaoia>  where  tho  atatote  doea  not  exempt  ape(dfio  property,  bat  whara^ 
on  demand,  it  ia  the  dnty  of  the  offioai  to  allow  an  exemption  of  a  apecifieii 
vake,  the  debtor  haa  no  light  to  the  psaoaeda  of  the  aala,  faoa  aala  romedf 
being  an  action  agftinatthe  officer  for  the  laoapmi;  MetMsA^ppsal,  34  Pa.  B%^ 
36;  8.  O.,  onle,  p.  631;  Hammer  v.  Fruse,  19  Id.  255;  ifateft^v.  AirOB,  45IiL 
166;  ^OfMoff  V.  Oom^,  44  Id.  442. 

Upon  lefoaing  to  allow  the  debtor  to  aeleot  and  have  appraiaed  to  him,  oat 
of  the  property  aeicad  on  aaeoiiticD,  property  ta  tha  amoont  enempted  by  tha 
•laitiitB^  tbeoficerwhomakaatlieaeiaivebaoonieaa  tnqpaaanr  05  mitiaw' 
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mm  T.  MlBa,  28  Pa.  Si.  238.    To  the  oontniy  effect  is  Bomdw,  ^hum^  29  N. 
J.  Lw  435  (revenmg  S.  C.»  28  Id.  155),  decided  upon  the  Mthozity  of  the  SU 
Carjfenten'  Out,  8  Co.  290,  and  other  cases,  and  holding  that  the  officer 
makes  the  seixore  Uwf  ally  cannot  become  a  trespasser  db  huUo  by  mere 
feasance,  sach  as  refusing  to  allow  a  selection  and  appraisement  as  directed 
by  the  exemption  statute,  and  will  not  be  liable  in  trespass.    Mr.  nompsoi^ 
in  his  excellent  work  on  homesteads  and  exemptions,  sea  875,  says  of  this  de- 
cision: "  This  conclusion  will  provoke  a  smile  from  lawyers  trained  to  practice 
under  the  codes,  and  such  law  has  ceased  to  be  anything  more  than  history, 
even  in  Westminster  HalL"    If  trespass  wiU  not  lie,  certainly  case  will:  Id. 
Lot  the  practitioner  under  the  ancient  forms  count  in  case  as  well  as  trespaea. 
The  solution  adopted  iu  the  principal  case  is  certainly  to  be  applauded — that 
either  trespass  or  case  will  lie.     The  matter  rests  within  that  field  where  aeri> 
ous  doubt  roust  always  exist  as  to  whether  trespass  or  case  be  the  proper  form 
of  action — a  field  where  the  old  jurists,  judges,  and  lawyers  HoJigli^^  to 
delve,  but  wherein  in  these  practical  times  it  is  advissble  not  to  enter.    Let 
the  courts  decide  that  either  trespass  or  case  may  be  maintainable  "  where  no 
injury  can  result  to  either  party."    With  such  questions  as  these,  however, 
the  practitioner  under  the  codes  has  little  to  do. 

If  the  defendant  has  not  been  allowed  to  exercise  his  statutory  rig^t  to 
choose  what  he  is  entitled  to  have  exempted,  he  may  elect  to  take  as  exempt 
what  has  been  sold  under  the  execution,  and  may  sue  the  levying  officer  for 
its  value:  SUlm>n  v.  Qibba,  53  Mich.  280. 

BeplemjL — Upon  the  question  whether  replevin  may  be  maintained  against 
an  officer  who  takes  property  by  virtue  of  a  writ,  the  cases  are  conflicting; 
some  authorities  holding  that  the  property  is  in  the  custody  of  the  law,  and 
hence  replevin  will  not  lie  either  for  a  third  person  whose  property  has  been 
taken  as  that  of  the  judgment  debtor,  or  for  the  judgment  ddbtor  whose  ex- 
empt property  has  been  taken:  Kellogg  v.  ChurekUl,  9  Am.  Dec.  104;  Oig^  v. 
Cole,  10  Id.  616;  SmUh  v.  HuntingUm,  14  Id.  331;  Spring  v.  Banricmd,  54  Id. 
243.    Other  authorities  maintain  that  a  third  person,  whose  property  has  been 
levied  on,  may  replevy  it  out  of  the  hands  of  the  officer  who  has  taken  it  mi- 
der  a  writ  against  another;  but  that  this  remedy  does  not  lie  in  favor  of  «d 
execution  defendant  whose  exenq>t  property  has  been  levied  on:  Ihmkam  t. 
Ifydb/,  20  Id.  695;  Bruen  v.  Ogden,  Id.  593;  Allen  v.  Crary,  25  Id.  566; 
naiUpe  V.  Harris,  19  Id.  166;  Clark  v.  SHrmer,  11  Id.  302;  Dearmon  v.  Blad^ 
ifum,  60  Id.  160.    The  rule  of  the  common  law,  that  property  levied  on  under 
execution  is  in  eueiodia  Ugis,  and  cannot  therefore  be  replevied  from  the  pes- 
sion  of  the  levying  officer,  has  been  much  modified  in  many  states  by  statutes 
and  codes  of  procedure,  which  permit  this  remedy  to  a  stranger  to  the  writ 
whose  property  has  been  levied  on,  and  in  many  states  to  the  execntion  de- 
fendant also  whose  exempt  property  has  been  taken.    And  even  in  the  ab- 
sence of  statutes  of  this  kind,  logic  and  law  would  permit  this  remedy  to  the 
debtor.    There  are  many  authorities,  however,  iHiieh  deny  him  this  rights 
Ihis  subject  is  discussed  in  the  notes  to  Dunham  v.  Wfdxff,  20  Am.  Dec  G96- 
699;  KeOogg  v.  ChurchiH  9  Id.  105.    That  the  debtor  may  maintain  replevin, 
see  the  late  cases:  Carbim  v.  Small,  32  Minn.  492;  Fnmkr  v.  Spu,  10  Neb. 
115;  a  a,  35  Am.  Bep.  446;  Douehv.  Rahner,  61  Ind.  64;  Chapiny.  Hod,  11 
nL  App.  309.    In  Mississippi,  it  is  held  that  the  debtor's  statutory  remedy  is 
not  exclusive,  but  that  he  may  maintain  replevin  if  he  chooses:  J?os0  v.  Haw- 
thorne, 55  Miss.  551.    See  i$^ra  for  pleading  and  practice  in  replevin. 

Siatuiorg  Penalty, — ^In  some  states  the  statute  provides  for  the  recovery  by 
the  debtor  of  donUe  or  treble  the  value  of  exempt  property  wrongfully  sold 
on  ezeoation:  Shear  v.  RegnoldB,  90  BL  23$;  Wgmand  v.  Anuburg,  2  C6L  2lt. 
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Orimlnai  Avteeatfon.— In  Mmo  ttatei^  an  offioer  who  lefoset  to  allow  a 
iattor  his  exeoiptian  rights  is  Uable  to  criminal  prosecatioii,  and  may  bo  con* 
iricted  and  punished  as  for  a  misdemeanor:  State  ▼.  CarVf  71  K.  G.  106. 

Who  mat  Sub. — ^The  exemption  of  certain  property  from  execution  by 
force  of  a  statnte  is  a  personal  privilege:  Kq/ben  v.  McComber,  6  West  Coast 
Sep.  390  (CaL);  ffammergmUhv,  Avery,  1  Id.  662  (Nov.);  which  the  owner 
alone  can  claim,  flis  bailee  or  agent  cannot  maintain  an  action  on  this  ground 
for  property  taken  in  exeention  against  the  owner:  MkMet  t.  TVnwIiey,  1  Cow. 
114.  Where  an  officer  saes  third  persons  in  trespass  for  taking  from  him  the 
prcperty  levied  on,  the  defendanta  cannot  set  np  in  defense  the  fact  that  the 
property  was  exempt  from  exeention  in  the  hands  of  the  defendant  in  the  pro> 
cess  nnder  which  it  was  seized:  EotIy.  Camf,  16  Wend.  571.  So  where  a 
porchaaer  at  execution  sale  sues  one  who  unlawfully  detains  the  goods  pur- 
chased, it  is  no  defense  for  the  defendant  that  the  goods  were  exempt  in  the 
kmds  of  the  defendant  in  execution:  Smiih  v.  Ilill,  22  Barb.  659,  600.  See 
also  ConnaughUm  v.  SouOb,  32  Wis.  387;  Main  v.  Btll,  27  Id.  517. 

TUh  Neeeaaary, — ^Against  mere  wrong-doers  a  rightful  possession  is  sufficient 
to  enable  one  to  maintain  trespass:  Lmard  v.  Cronland,  60  Am.  Dec  213^ 
and  note.  If  the  plaintiff  proves  that  he  was  in  possession  claiming  title,  this 
is  snfficient  jnima  faae  to  enable  him  to  maintain  the  action;  and  no  one  but 
the  true  owner,  or  one  connecting  himself  with  the  true  owner  in  some  way, 
is  at  liberty  to  impeach  his  title.  An  offioer,  aside  from  the  protection  which 
the  execution  affords  him,  stands  as  a  mere  stranger  and  intruder.  Aocord- 
Bgly,  in  an  action  against  him  for  levying  upon  exempt  property,  he  can  urge 
■either  a  defect  of  title,  nor  an  entire  absence  of  title,  in  the  plaintiff  as  a  de- 
lenoe  to  the  action:  Uayt  v.  Van  Abtyne,  15  Barb.  572;  Duncan  v.  Spear,  11 
Wend.  54.  In  an  action,  however,  under  a  statute  permitting  the  recovery 
sf  a  penalty  of  three  times  the  value  of  the  exempt  property  sold,  the  plaintiff 
nost  be  the  owner  of  the  chattel  sold,  and  the  officer  is  not  estopped  by  his 
lotexn  on  tho  execution  from  denying  the  ownership  of  the  plaintiff:  Caseell 
▼.  WiBiame,  12  IlL  387.  The  owner  of  exempt  chattels  attached  in  the  hands 
sf  a  bailee  cannot  maintrfiin  trover  for  them,  unless  the  special  property  of  the 
haiiee  be  shown  to  be  terminated:  Bourne  v.  MerriU,  22  Vt  429.  Where  the 
/  debtor  seUs  property  that  has  been  levied  upon  in  his  hands,  and  for  which  he 
has  given  a  delivery  bond,  and  it  is  nevertheless  again  seized  and  sold  under 
execution,  the  action  for  its  recovery  must  be  brought  by  the  vendee,  and  not 
hy  the  debtor  himself:  Ortgory  v.  I/oichem,  53  Ind.  453. 

Xeeewer,  Aaaignet. — The  right  of  action  of  an  insolvent  debtor  against  an 
effieer  who  has  sold  exempt  property  does  not  pass  to  his  receiver  in  insol- 
vency or  assignee  in  bankruptcy,  be(»inse  the  ri^t  of  action  is  founded  upon 
an  injury  to  property  that  does  not  pass  to  the  receiver  or  assignee.  The 
action  may  be  brought  by  the  debtor  himself:  Hudton  v.  Pfeto,  11  Paige,  181; 
Andretm  v.  Bawan,  28  How.  Pr.  126;  WUUams  v.  JtTdler,  16  Conn.  144.  And 
a  judgment  recovered  by  the  debtor  in  such  an  action  will  not  pass  to  the 
veoeiver,  though  he  was  appointed  after  the  recovery  of  the  judgment:  An^ 
drewt  V.  ^oioon,  aupra. 

AoAXsgrr  Whom  Action  Lns.— The  action  is  usually  brought  against  the 
sheriff  or  officer  who  levies  upon  and  seUs  the  exempt  chattels:  See  oases  cited 
tufra,  "Trespass."  The  execution  creditor  ie,  however,  equally  liable  with 
the  dieri£^  if  he  directs  the  levy  or  sale.  He  is  a  co-trespasser  with  the 
ijtmiS,  and  therefore  suable,  either  jointly  or  severally,  for  tho  tort:  Slder  v. 
Frtveri,  5  West  Coast  Rep.  52  (Nov.);  Atkhmm  v.  Cfatd^t  23  Ark.  101; 
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Bpmoerv.  BHghtOH,4»Ud.92li;  Amnef  ▼.  DtNin,  29  K.  J.  L.  436.    In 
v.StfOi,  10  Neb.  116,8.  O.,  86  Am.  Bap.  446^  the  aotion  wis  leplovm  againaft 

the  jadgment  creditor. 

An  execation  sale  of  Und  exempt  under  the  homestead  laws  passes  no  titia 
whatever  to  the  purehaaer  at  the  sale.  And  it  seems  this  mle^  with  perhaps 
some  restrictionsi  may  apply  also  to  execation  sales  of  exempt  chattels;  Sea 
Freeman  on  ExecntionSy  sec.  215;  Thompson  on  Homesteads  and  Exemptions^ 
sec  877.  An  execation  sale  of  exempt  chattels  passes  no  title  to  the  pnr^ 
chaser:  WiUkum  y.  Miller^  16  Conn.  144.  The  purchaser  of  property  exempt 
from  execution,  at  au  execation  sale,  is  not  lial>le  in  an  action  for  its  recovecy, 
brought  without  demand  by  the  owner,  who^  being  present,  £uled  to  daim 
the  exemption,  but  forbade  the  sale  upon  grounds  having  no  foundation  in 
fact:  Twhtam  v.  Swart,  4  Laas.  263.  But  an  execution  sale  of  exempt  prop- 
eriy,  after  notice  that  the  owner  claims  it  as  exempt,  passes  no  title  to  the 
purchaser;  and  the  property  may  be  recovered  in  replevin  from  the  purchaser: 
Johnson  v.  Babeoek,  8  Allen,  583;  oon^i,  BonxUl  v.  Comly,  44  Pa.  St.  442. 

Kg  Acnoir  aoaxhst  Sbebov  fob  Sbluno  Hombstiad  Fsopkbtt.— No 
right  of  action  for  damages  accrues  against  a  sheriff  who  levies  on  and  sells 
homestead  property,  for  no  damage  results  from  such  a  sale,  as  the  sheriff's 
deed  conveys  no  title,  and  the  purchaser  acquires  no  right  to  the  property 
sold:  KendallY.  Clarh^lOOL  17;  a  0.,  70  Am.  Dec  691;  woaD^fiUhT.Pko, 
46CaI.  292. 

LiABiLrms  OF  Smurns  ot  OmoEiu— The  sheriff's  bondsmen  are  liable 
for  his  trespass  in  seizing  and  selling  property  exempt  from  exocution:  Slaie 
y.  Moart,  19  Mo.  369;  S.  C,  61  Am.  Dec.  503;  StaU  v.  Fanner,  21  Mo.  ICO; 
State  V.  Carroll,  9  Mo.  App.  275;  CkntmionwtaUli  v.  Stockton^  5  B.  Mon.  192. 
A  suit  upon  the  bond  is  properly  brought  in  the  name  of  the  state:  State  v. 
Moortt  19  Mo.  369;  S.  C,  61  Am.  Dec  563. 

It  is  Ko  Defsnsb  to  AonoR  against  Ovuoeh  that  the  debtor  had 
other  property  exceeding  three  hundred  dollars  in  value  which  he  fraudu- 
lently withheld  from  the  officer  and  refused  to  permit  him  to  levy  on.  But 
this  may  be  received  in  evidence  in  mitigation  of  damages,  and  if  proved,  the 
damages  will  be  merely  nominaL  The  benefits  of  the  act  are  intended  for  the 
honest  poor,  not  for  the  protection  of  fraudulent  debtors:  Freeman  v.  Smith, 
80  Pa.  St.  264. 

Bond  ot  Indeicnitt  will  hot  Satb  Offioir  Harmt.ims  in  diarogarding 
the  exemption  act.  Such  a  bond  is  void,  and  not  binding  upon  the  parties: 
FreenuMY,  SmUh,  30 Pa.  St  264. 

Plsaddtq  and  Pbaoticb— Bubdbn  of  Pboof.— The  burden  of  proof  is 
apon  the  person  who  claims  an  exemption  to  show  that  he  belongs  to  the  class 
ol  persona  defined  by  the  statute  as  entitled  to  exemptions,  as  that  he  is  the 
head  of  a  family,  etc:  Alabama  Conference  v.  Vauffim,  54  Ala.  443;  Mcilaeten 
y.  Aleop,  85  HL  167;  CaSumn  v.  £m^  10  GaL  393;  Brown  v.  Dans,  9  Hun, 
43;  Smithy.  Slade,  51  Barb.  640;  DainsY.  Prosser, 32  Id.  290;  Tuttle  v.Buek, 
41  Id.  417;  Oriffin  v.  Sutherland,  14  Id.  456;  Camrksk  v.  Myers,  Id.  9;  Van 
Skkhr  V.  Jacobs,  14  Johns.  434;  Bourne  v.  MerriU,  22  Vt  431;  Wol/enbarger 
V.  Standi/er,  3  Sneed,  659;  PoUard  v.  Thomasan,  5  Humph.  56;  FrewU  v. 
Walker,  7  J.  J.  Marsh.  382;  Wpmond  v.  Ametmry,  2  CoL  213.  The  debtor 
must  show  that  the  chattelB  seised  were  of  the  kind  enumerated  in  the  stat- 
ute as  exempt,  that  they  were  kept  for  the  use  of  the  family,  etc;  or  if  the 
goods  are  of  kinds  not  specifically  designated  in  the  statnte,  bat  such  as  tbe 
statute  permitted  him  to  select,  then  he  must  show  that  they  did  not  exoead 
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the  Talue  limited  by  the  itfttate.  In  fine,  he  nmst,  am  indeed  miui  erery  one 
who  relies  upon  a  etatate  for  hie  cause  of  action,  bring  himself  clearly  within 
the  statute:  Wynumd  t.  Anuibuty,  fwprtk.  The  law  will  not  presume,  in  the 
abeenoe  of  evidence,  that  the  debtor  did  not  retain  sufficient  property  to 
make  up  the  amount  which  he  was  entitled  to  hold  as  exempt:  TuUie  v.  Buck^ 
41  Barb.  417.  In  proving  that  the  chattels  were  "necessary,"  it  is  not  indis- 
pensable that  tiieword  "necessary**  should  appear  in  the  evidence.  It  ii 
sufficient  if  facts  are  proved  whidi  prove  or  tend  to  prove  this  necessity: 
Smiih  V.  BladA^  67  Id.  640;  QHffin  v.  Sutlterland,  14  Id.  456. 

AvxRiCBHTB  m  Declabatiov. — ^When  the  debtor  sues  the  officer  for  levy- 
iog  upon  and  selling  his  exempt  property,  he  must  aver  in  his  declaration 
that  he  is  the  head  of  a  family  in  order  to  be  permitted  to  prove  it:  PoUard 
V.  Hiomcuon,  5  Humph.  66;  WoJ/enbarger  v.  S6and\fer,  3  Sneed,  661.  See 
PrewU  V.  WaXkert  7  J.  J.  Marsh.  332,  where  a  replication  was  bad  for  want- 
ing a  like  averment.  He  need  not  aver  that  he  was  not  poesessed  of  other 
property  designated  in  the  statute  as  exempt:  Smith  v.  Slade,  67  Barb.  640; 
WheOer  v.  Oropmy^  6  How.  Pr.  288;  Wilcox  v.  JSawley,  31  N.  Y.  668;  Austin 
V.  Swmk,  9  Ind.  109;  Amend  v.  Murphy^  69  HL  337.  In  Tennessee,  however, 
such  averment  is  necessary:  WoUfenbarger  v.  Stamd^er,  3  Sneed,  661.  In 
Kentucky,  a  replication  that  the  horse  levied  on  was  the  plaintiff's  only  work- 
beast^  "  not  previously  levied  on  by  execution,"  was  held  bad,  since  it  showed 
that  he  had  other  work-animals  at  the  time  which  may  have  been  his  prop- 
erty though  previously  levied  on:  FouJOomt  v.  Bradley^  2  Dana,  141.  If  the 
debtor  desires  to  avail  himself  of  the  provision  of  the  statute  exempting  one 
hundred  dollars  of  property  from  levy  and  sale,  he  must  select  and  claim 
them,  and  in  an  action  against  the  officer  for  levying  upon  and  selling  the 
same,  the  declaration  will  be  fatally  defective  if  it  fails  to  show  such  selection 
and  claim:  FigfVMra  v.  PyaU^  88  HI.  402.  In  Indiana^  an  execution  defendant 
may,  on  filing  the  proper  schedule,  select  the  property  which  shall  be  exempt 
at  any  time  before  or  after  levy  prior  to  sale;  to  this  end  a  substantial  and 
not  a  literal  compliance  with  the  statute  is  necessary,  and  in  pleading  that  he 
took  the  steps  required  by  the  statute^  it  is  not  necessary  to  exhibit  the 
schedule:  SiaU  v.  Rnd^  94  Ind.  103.  Great  accuracy  in  describing  the  chat- 
tel levied  on  is  i^parently  not  required.  For  example,  where  the  statute  ex- 
empted "a  farm-horse,"  a  declaration  that  described  the  animal  as  a  certain 
bay  stud-horse  was  good:  I*jpfo»  v.  PicheM^  1  Swan,  26.  And  it  was  not 
erroneous  to  instruct  the  jury  that  they  might  infer  without  positive  evidence 
that  the  hone  seiaed  was  a  "plow-horse:"  ifottAeiM  v.  Bedioine^  25  Miss.  99. 

DaoELaBATiov  iv  BsPUEVDr—- Ih  What  Court  to  be  Bbouobt.— In  re- 
plevin for  exempt  property  a  oompbdnt  is  sufficient  which  alleges  generally  the 
plaintiff's  ownership  without  stating  the  particulars  of  his  title,  or  the  levy  by 
the  defendant^  and  the  axemptian  of  the  property  from  seixure.  The  justifi- 
cation under  process  is  a  matter  of  defense.  And  the  plaintiff  may  show  in  re- 
buttal that  the  properly  taken  is  exempt:  Carlmm  v.  Small,  32  Minn.  492.  In 
an  action  to  reoover  exempt  property  in  justice's  oonrt»  a  replevin  affidavit, 
which  states  in  the  statute  language  that  the  property  in  question  was  not 
taken  from  the  plaintiff  "by  any  process  legally  or  properly  issued  against 
him,  or  if  so  taken,  it  was  exempt  from  seixure  on  such  proceas,"  is  not  in- 
valid on  aooount  of  the  retantioa  ot  the  alternative  danae,  and  substantially 
states  that  tiie  property  was  exempt  whether  taken  under  lawful  process  or 
not:  Id.  The  statute  of  Mich%an  providse  that  in  an  action  of  replevin  "it 
shaU  b»  soffloiflDt  lor  the  plabitiff  in  his  deelaration,  whether  the  original 
taking  waa  tosrfol  mt  otherwise^  to  aUsge  with  reqnisite  certainty  of  tins^ 
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pUoe^  and  valne  that  the  defenduit  received  the  [>ni|wHy  to  be  deliTVirBd  te 
ttkb  plaintiff  when  thereunto  afterwards  requested,  and  thai  the  defendant^ 
although  requested  so  to  do,  has  not  delivend  the  same  to  the  plaintifl^  b«it 
bath  unlawfully  detained  the  same,  to  the  damage  of  the  plaintiff  in  sndi 
as  he  may  spocify. "  Under  this  statute  it  is  held  that  when  the  plaintiff  j 
for  tho  seizure  of  exempt  property  it  is  not  neoessaxy  to  aver  that  the  prop- 
erty was  exempt  in  order  to  let  in  testimony  to  this  efieeti  but  that  it  is  anf- 
ficient  to  follow  the  statute:  ElUoU  ▼.  Whitmore,  6  Mich.  632. 

An  action  of  replevin  by  the  debtor  against  the  sheriff  who  baa  seised  ex- 
empt property  need  not  be  brought  in  the  Justice's  court,  beoanse  from  that 
court  the  execution  issued;  but  if  the  amount  involved  gives  the  aapetior 
court  jurisdiction,  it  may  be  brought  in  that  court:  Hoss  v.  HawOkorme,  65 
Miss.  651. 

PlBADINO    and    PRACnCB    UlTDER    StATDTES    PlBMlTnHO    RbOOVE&T    OV 

Double  or  Trkblb  Damages. — In  some  states  the  statute  provides  for  the 
recovery  against  the  officer  of  two  or  three  times  the  value  of  the  exempt 
property  seised.  The  double  or  treble  value  of  the  property  thus  permitted 
to  be  recovered  is  in  the  nature  of  a  penalty,  and  the  plaintiff  must  declare  as 
for  a  penalty.  In  actions  founded  on  statutes,  the  averments  of  the  dedans 
tion  must  bring  the  case  clearly  within  its  provisions.  Penal  statutes^  fur- 
thermore, must  receive  a  strict  construction,  and  when  an  action  u  brooght 
upon  such  statutes  as  these,  the  plaintiff  must  show  by  his  averments  that  the 
ease  comes  within  the  provisions  of  the  law,  or  the  pleading  will  be  sabject 
to  demurrer.  Accordingly,  in  a  suit  to  recover  treble  the  value  of  property 
levied  upon,  which  is  claimed  as  exempt  under  the  statute,  in  lien  of  the 
enumerated  articles,  the  plaintiff  must  aver  that  he  did  not  have  any  or  either 
of  the  articles  made  specifically  exempt,  or  if  he  had  a  portion  and  not  all, 
he  must  aver  what  articles  he  did  not  have.  It  u  not  sufficient  to  aver  that 
he  did  not  have  the  articles  specifically  exempt,  specifying  them.  Such  an 
averment  is  not  sufficiently  certain,  for  it  does  not  negative  tho  possession  of 
any  or  either  of  such  articles:  Fvjudra  v.  PyaU^  88  HL  402.  And  though  the 
statute  provides  that  tho  penalty  may  be  recovered  in  an  action  of  trespass^ 
an  ordinary  declaration  in  trespass  will  be  bad,  since  it  does  not  notify  tha 
defendant  that  the  penalty  given  by  the  statute  b  sought  to  be  recovered; 
Pace  V.  Vaughn^  0  Id.  30. 

Election  qf  Iiemedie», — The  debtor  may  waive  the  penalty,  and  reoover  la 
an  ordinary  action  of  trespass  for  the  vidue  of  the  property:  Id.;  Amemd  t. 
ATmttA^,  69  HL  337;  ComtUa^.Em,  11  Id.  686.  And  if  the  plaintiff  baa  in 
some  of  his  counts  claimed  the  penalty  and  in  others  merely  the  value  of  the 
property,  he  may  elect  at  the  trial  whether  to  proceed  for  the  penalty  or  for 
simple  damages:  Amend  v.  Murphy^  60  Id.  337. 

VerdkL — ^The  verdict,  in  actions  under  such  statutes,  may  be  either  for 
single  damages  or  for  the  penalty  of  double  or  treble  damages.  If  the  rer- 
dict  be  returned  for  single  damages,  the  judgment  may  be  entered  for  three 
times  the  amount  returned:  Wfpnond  v.  Afiubury,  2  CoL  213.  See  also 
Beekman  v.  Chalmers,  1  Cow.  684;  Warren  v.  DooUule,  6  Id.  684;  Neweomb  t. 
ButUrJidi,  8  Johns.  342;  Oboperr.  JfoMpts,  6Ma  634;  Loioe v.  Harnatm,  8Id. 
350;  iSreiotfer V. Zinlv 28 Id.  147;  WalOerv.  VTamer,  26 Id.  148.  Where  the 
declaration  contains  two  counts,  one  under  the  statute  and  one  at  common  law, 
and  the  verdict  does  not  specify  that  the  damages  found  were  treble  damages^ 
tt  may  be  presumed  that  the  verdict  was  for  single  damages^  and  the  ooort 
may  treble  the  damages:  Cooper  v.  JTaafpin,  6  Mo.  634;  Brewtter  r.  LUt,  88 
Id.  147.    But  if  the  jury  are  instructed  tiiat  thiqr  nuiy  retuntrdbb  damages^ 
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they  return  a  goneral  Terdict^  the  court  will  not  treble  the  amount  rO" 
iomed,  sinee  the  ooort  cannot  know  whether  the  yerdict  was  npon  the  oom- 
■Mm-law  or  statatory  counts:  Wymomd  y.  AnuHmry^  2  CoL  217;  BrtwtUr  y. 
tmik^  28  Ma  147.  Where,  however,  the  statate  provides  in  terms  that  the 
damages  may  be  treble  or  single,  according  to  the  drvomstanoes  of  the  csss^ 
the  verdict  most  find  the  fact  which  will  justify  the  court  in  trebling  th^ 
damages:  Newoomb  v.  BtUterJield,  8  Johns.  342. 

Set-off  in  Actiohs  against  Jitdgmxnt  Crxdiior.— In  sn  action  against 
m  judgment  creditor  for  unlawfully  seudng  chattels  of  the  debtor  exempt  from 
•zecution,  the  defendant  cannot  set  up,  as  a  counter-claim,  the  judgment  nn- 
der  which  the  seizure  was  made:  Elder  v.  Frtvert^  5  West  Coast  Kep.  52 
|Kev.);  WUnn  v.  McElroy,  32  Fa.  8t  82;  Thompson  on  Homesteads  and  Ez- 
•n^tions,  sees.  893^  894;  contra^  Tempk  v.  SeoUf  3  Minn.  419;  but  this  case 
is  hardly  authoritative;  see  remarks  of  Mr.  Thompson  on  Homesteads  and 
Exemptions,  sec.  893.  In  New  York,  a  statute  provides  that  ''after  the 
isBiiing  of  execntion  against  property,  any  person  indebted  to  the  judgment 
dehtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  or  so  much  hereof  as 
■hall  be  necessary  to  satisfy  the  execution;  and  the  sheriff's  receipt  shall  be  a 
•nfficient  discharge  for  the  amount  so  paid."  It  was  held  under  this  statute 
that  where  the  debtor  sues  another  for  seizing  and  selling  his  exempt  chattel 
and  obtains  judgment^  the  judgment  becomes  a  debt^  which  the  defendant 
■say  pay  to  an  officer  who  has  in  his  hands  another  execution  against  the 
debtor:  JfaOoiy  v.  Norton,  21  Barb.  424. 

In  North  Carolina  the  statute  exempts  personalty  to  a  certain  amount  A 
loooivered  a  judgment  against  B.  B  subsequently  obtained  judgment  for  a 
less  amount  against  A  on  a  canse  of  action  eTistiTig  at  the  time  of  A*8  action, 
Imt  which  was  not  set  up  as  a  counter-claim.  B  moved  in  the  court  where 
Iwth  judgments  were  docketed  to  have  his  judgment  against  A  credited 
•gainst  A's  judgment  against  him.  A  set  up  that  he  did  not  own  the 
aDumnt  of  personal  property  exempted  by  the  statute^  exclusive  of  his  judg- 
asent  against  B.  And  the  motion  was  therefore  denied,  the  court  holding 
fliat  it  was  "final  process"  within  the  meaning  of  the  constitutional  provis- 
ioa  exempting  a  specified  amount  of  personal  property  from  final  process: 
Cmrke  t.  Thomtu,  74  N.  C.  64. 

EzxKFnoN,  WHJTiijm  QuxBTiON  OF  Law  ob  Faot. — ^Under  statutes  ex- 
enq^ting  such  personal  property  as  is  necessary  for  food  or  for  family  use  or 
for  upholding  life  or  necessary  for  a  certain  period  of  time,  the  question  of 
asoessity  for  such  purposes,  in  an  jaction  for  seizing  and  selling  property 
^tlaimad  to  be  exempt  on  that  ground,  is  a  question  of  fact  for  the  jury:  A^ 
Bmmm  v.  Oatdier,  23  Ark.  103;  Shawr.  Davis,  66  Barb.  390;  WiUson  v.  Davis, 
1  Denio^  402;  Van  SieUer  v.  Jacobs,  14  Johns.  434;  Dahu  v.  Prosser,  32 
llarb,  291;  PaUen  v.  Smiih,  4  Conn.  454.  Whether  a  certain  chattel  is  or  is 
not  "suited  to  his  or  her  condition  or  occupation  in  life"  is  a  question  for 
the  jury:  OomeUa  v.  BUis,  11  HL  684.  Whether  a  fisherman's  net  and  boat 
were  "tools''  within  the  meaning  of  the  statute  was  held  a  question  of 
fact  for  the  jury,  in  Bammis  v.  BmUh^  1  Thomp.  ft  C.  444.  Upon  this  case, 
Mr.  Thompson  remarks:  "But  the  remitting  of  the  interpretation  of  a  stat 
«te  to  a  jury  is  too  clearly  erroneous  to  need  discussion.  Whether  the  in- 
stnuoento  in  question  were  the  means  by  which  the  debtor  gained  his  liveli- 
iiood  was  no  doubt  a  qusstion  for  the  jury;  and  this  is  probably  what  the 
jmlge  meant  to  say,  for  in  the  next  sentence  he  proceeds  to  determine  the 
^aasrion  as  a  matter  of  law: "  Thompson  on  Homesteads  and  ESxemptioo^ 
885. 
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Though  the  qaeation  whether  the  article  taken  in  a  necessity  or  a  loznry  m 
often  a  question  for  the  jnry,  yet  in  reference  to  such  jewelry  as  a  breast- 
pin, "  the  court  may  be  understood  to  know  so  much  of  their  nature  and  pur- 
poses as  to  be  at  liberty  to  determine,  without  the  intervention  of  a  joiy, 
that  under  no  circumstances  can  they  be  held  to  be  requisite  for  the  comfort 
and  convenience  of  the  wearers,  so  as  to  render  them  necessary  within  ihm 
meaning  of  the  statute: "  Towns  v.  Prattf  33  K.  H.  349,  per  Sawyer,  J.     lis 
reference  to  an  article  of  furniture  and  the  like,  this  question  pn^perly  goea 
to  the  jury  to  determine  "its  character  and  cost  with  a  view  to  enable  ths 
court  to  decide  whether  'necessary*  or  not:"  DanUn  v.  8ione^  4  Gush.  361, 
per  Shaw,  0.  J. 

EviDENOE. — Value, — ^It  is  incumbent  upon  the  debtor  to  show  that  tiie  ar- 
ticle alleged  to  be  exempt  does  not  exceed  the  value  p:e8cribed  in  the  statute^ 
A  "team,"  within  the  meaning  of  the  New  York  statute  consists  of  one  or 
two  horses,  together  with  their  harness  and  the  vehicle  to  which  they  are 
customarily  attached  for  use.  The  statute  exempts  a  team  of  the  value  ol 
two  hundred  and  fifty  dollars.  In  an  action  by  a  debtor  a^unst  an  officer 
for  levying  upon  his  wagon,  which  he  claimed  was  exempt  as  a  part  of  hm 
"team,"  he  was  obliged  to  show  that  the  team  ooUeotively,  wagon,  horses^ 
and  harness,  did  not  exceed  in  value  the  sum  of  two  hundred  and  fifty  dol- 
lars: DaxM  V.  Pfvaaer,  32  Barb.  290.  Evidence  of  an  offer  made  to  the  plain- 
tiff for  the  property  taken  is  inadmissible  to  show  the  value  thereof:  Ham^ 
meramith  v.  Avery,  1  West  Coast  Rep.  662  (Nov.).  The  teettmony  of 
witnesses  as  to  the  amount  they  would  give  for  the  property  is  very  incon- 
olusive  evidence  of  its  value.  A  public  sale  at  auction  is  more  satiafactcury, 
though  not  conclusive  proof  of  the  value  of  the  article  sold:  Waido  ▼.  Gn^ 
14  HI.  184. 

Official  Character. — In  trespass  against  an  officer  for  selling  exempt  prop- 
erty, it  is  not  necessary  to  prove  the  official  character  of  tiiie  defendant^  nor 
that  of  the  officer  who  issued  the  writs  under  which  the  property  was  seised 
and  sold:   Wynumd  v.  Arru^ury,  2  Col.  213. 

Dedaratiora  08  Prwifqf  JRegidenee, — ^Where  the  levy  was  made  when  tbe 
debtor  was  absent  from  home,  and  the  question  arose  whether  or  not  he  waa 
a  resident  householder  at  the  time  of  the  levy,  the  dedarationa  of  the  debtor 
at  the  time  he  left  home,  as  to  his  intantian  in  leavixtg,  were  admitted  as  a 
part  of  the  rea  gestae:  Auali»  v.  Swank,  9  Ind.  100. 

MsASUSE  OF  Damaqes. — ^The  debtor  may  recover  the  value  of  the  ernmpi 
property  seized:  Spencer  v.  Lang,  39  Gal.  700;  Wyckqfv,  WyUie,  8  Mich.  48; 
Stilaon  v.  Oi&ba,  63  Id.  280.  And  in  addition  to  the  value  ol  the  property,  he 
may  recover  the  interest  thereon  from  the  date  of  the  taking  to  the  tune  ol 
the  assessment  of  damages:  Tnrinam  v.  Swari,  4  Lans.  263;  Spencer  v.  Brigkr 
ion,  49  Me.  326;  Thompson  on  Homesteads  and  Exemptionsy  see.  891.  Wheie 
the  plaintiff  recovers  the  chattels  themselvos,  the  damages  are  ordinarily  the 
interest  upon  the  value  of  the  property  for  a  like  period:  Twhuan  v.  Stoartt 
supra;  Thompson  on  Homesteads  and  Exemptions,  siq>ra.  But  where  the 
property  consisted  of  a  team  of  two  horses  and  a  wagon,  it  is  held  that  the 
measure  of  damages  for  the  detention  was  the  value  of  the  use  of  the  team 
and  wagon  during  the  period  of  detention,  rather  than  the  interest  during 
that  period,  for  the  latter  would  not  afford  proper  oompeBsation:  Bider  v. 
Frtmi,  5  West  Goast  Rep.  62  (Nev.),  citing  AOenw.  Fox,  61  Iff.  Y.  662;  WUt- 
ikmuY,  Phelpe,  16  Mo.  SO*,  ChrabirmY.CIa^m/i^^U^ZSa^  BataaoTwimam 
V.  Swmrt,  4  Laas.  263.  It  was  error  to  instruct  tha*  m  additioB.  to  afiteal 
damages  for  detention,  the  plaintiff  might  recover  for  the  use  ol  tfa*  hofm 
Iksinam  v.  Swart,  supra. 
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DamagM  for  tlie  Ion  of  basmeas  cannot  bo  reoovored  when  there  is  no  te» 
timony  on  the  point:  MeOmre  ▼.  OcMigan,  23  K.  W.  Rep.  479  (Mich.).  The 
profitB  of  a  barber's  bosineas  cannot  be  prered  by  eridence  of  the  "wages  of 
journeymen  barbers,  for  there  is  no  neoeaniry  cenneotion  between  the  wagos 
of  jonmeymen  and  the  profits  of  the  principal:  Heuam&nmth  ▼•  Aw^  1 
West  Coast  Rep.  662  (Nev.). 

Exemplary  damages  may  be  giren  in  a  proper  case:  KnM  v.  Drake^  23  Pa. 
0t.  489;  S.  0.,  62  Am.  Dec  362;  Twham  t.  Bwofrt,  4  Lnns.  263;  StStnn  T. 
6VU«i  53  Mich.  280;  bat  the  eUmants  of  each  damages  shoaU  not  be  sng« 
gested  to  the  jnry  in  the  charge  ef  the  coui  when  they  do  net  appear  in  the 
case:  SUImh  v.  QitIbB,  63  Mich.  280. 

Waivxr  by  CoNT&Acr  OF  PBosFBomn  EzKMpnoN  ntoM  £zE€irnost 
Note  to  Bowman  t.  SmOey,  72  Am.  Dec  741-745. 


Eagak  u  Gall. 

[Si  YmemvnsfjLMU,  BtsxB»  9Mk] 
Thncfusiansm  cw  Axoom  Sold  AMomxra  nelvmmh  to  Waht  vob  FaUp 

UBB  or  Ck)N8n>BRATiON.    Li  the  absence  of  warranty,  the  sooadness  or 

nnsonndness  of  the  snbject-nuitter  of  the  sale  has  nothing  to  do  with  the 

consideration. 
Tkxbb  is  QsniMAiULT  Ko  Ikplhd  WABB^ksir  ov  SomanrBSB  or  8axh» 

bat  the  purefaaser  takes  his  own  risk  as  to  qoality. 
RuLi  om  Civil  Law  that  Sound  Pnicx  havas  Wasbantt^chat  Axxioui 

Sold  is  Soitnd  is  not  a  rule  of  the  common  law. 
Whebb  Bdtxb  mas  had  Oppoktukitt  or  ExAmimvo  Artiolb,  thxrs  n 

No  Imtcud  WABBAirrr  by  the  seller  against  latent  defects  uzdmown 

alike  to  himself  and  to  the  purchaser. 
MsBB  Inadsquaoy  or  Considkbation  without  Wab&antt  oa  Faaus  u 

No  DxrEHSB  to  the  payment  of  a  bill  or  note  given  for  the  pnrchaso 

price  of  goods,  and  since  the  nnsoiindness  of  the  article  sold  relates  only 

to  theadeqoacy  of  the  consideration,  this  can  famish  no  defense 

Assumpsit  by  Eagan  against  Call,  the  surety,  and  Qrant, 
{he  maker  of  a  smgle  bill.    The  opinion  states  the  case. 

Sayen  cmd  (xapen^  for  the  plaintiff  in  error. 

Lindmy  and  Buchanan,  for  the  defendant  in  error. 

By  Court,  Strono,  J.  The  plaintiff  sued  upon  a  bill  single 
ipven  to  secure  the  price  of  a  mare  sold  by  him  to  the  defend- 
ants. Among  other  pleas,  ^^  want  of  consideration  "  for  the  bill 
was  set  up,  and  an  attempt  was  made  to  establish  it  by  proof 
that  the  mare  was  unsound  at  the  time  of  sale.  It  was  in 
refer^ice  to  this  defense  that  the  learned  judge  of  the  court  of 
common  pleas  instructed  the  jury  that  ^'  to  make  a  defense 
against  the  payment  of  the  note,  it  was  not  necessary  to  es* 
tablish  the  fact  that  Eagan  (the  plaintiff)  knew  the  mare  wm 
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vmflound.    If  ansoundness  is  made  out,  then  the  considerati 
of  the  note  has  failed,  and  on  this  equitable  ground  the  de** 
fendant  will  be  released  firom  the  payment  of  it."    The  in- 
struction thus  given  is  assigned  for  error.    It  is  to  be  observed 
that  it  does  not  put  the  defense  upon  the  ground  of  fraud  in 
the  contract,  nor  of  express  warranty  by  the  vendor,  but  e:x- 
clusively  upon  the  bad  quality  of  the  thing  sold.    Now,  th^t 
the  unsoundness  of  the  article  sold  amounts  neither  to  want 
or  failure  of  consideration  is  easily  demonstrable.    Want  of 
consideration  can  only  be  where  the  promisee  i>art8  with  noth- 
ing in  exchange  for  the  promise.    The  consideration  fails  when 
the  promisor  does  not  get  that  which  the  promisee  agreed  to 
give  as  a  motive  for  the  promise.    But  in  the  absence  of  war- 
ranty, the  soundness  or  unsoundness  of  the  subject-matter  of 
the  sale  has  nothing  to  do  with  the  consideration.    There  is  na 
relation  of  confidence  between  the  buyer  and  the  seller.    In  the 
absence  of  an  agreement  by  the  seller,  the  purchaser  takes  at  his 
own  risk  as  to  quality.    The  vendor  of  a  chattel  warrants  the 
title,  and  in  some  cases  the  species,  but  nothing  more;  ODnse- 
quently,  when  the  title  passes,  the  vendee  has  all  that,  under 
the  contract  of  sale,  the  vendor  engaged  to  give  him,  and  there* 
fore  the  entire  consideration  for  his  promise.    There  is  then  ne 
failure.    The  rule  of  the  civil  law  that  a  sound  price  implies  a 
warranty  that  the  article  sold  is  sound  is  not  a  rule  of  the  coin- 
mon  law.    I  am  not  now  speaking  of  cases  of  sale  by  sample^ 
nor  of  cases  in  which  the  law  is  said  to  imply  a  warranty  that 
the  goods  sold  are  the  same  in  specie  with  those  mentioned  ib 
the  contract  of  sale.    Borrekina  v.  Bevan^  3  Rawle,  37,  is  one 
of  the  latter.    Though  even  these  cases  are,  perhaps,  rather 
adjudications  of  what  shall  be  considered  evidence  of  an  ex- 
press engagement,  than  extensions  of  the  doctrine  of  implied 
warranty.    There  are  also  to  be  found  decisions  in  which  it  has 
been  held  that  the  law  implies  in  the  case  of  a  sale  of  goods  bj 
a  manufacturer  that  they  are  of  a  merchantable  quality;  and 
other  decisions  ruling  that  where  goods  are  sold  for  a  particu- 
lar use,  there  is  an  implied  warranty  that  they  are  fit  for  that 
use.    But  it  cannot  be  generally  maintained  that  where  the 
buyer  has  had  an  opportunity  of  examining  the  article,  there 
is  any  engagement  implied  in  the  contract  of  sale  that  the 
seller  warrants  against  latent  defects  unknown  alike  to  himself 
and  to  the  purchaser.    Certainly  there  is  no  such  engagement 
in  the  sale  of  such  an  article  as  a  horse.    The  civil-law  do(y 
trine  would  produce  endless  embarrassments  if  applied  to  th^ 


1859.]  Bannoh  v.  finANDON.  655 

extended  operations  of  modem  trade.  It  always  involves  an 
inquiry  into  the  question  whether  the  price  agreed  to  be  paid 
was  or  was  not  a  sound  price,  and,  of  course,  leaves  the  meas- 
ure of  obligation  of  the  contract  to  be  determined  by  the  jury. 
But  if  there  be  no  such  engagement  by  the  vendor,  then  the 
buyer  who  has  got  an  unsound  or  defective  article  cannot  assert 
that  he  has  failed  to  obtain  all  that  for  which  he  has  con- 
tracted to  pay.  Mere  inadequacy  of  consideration,  without 
warranty  or  fraud,  is  no  defense  to  the  payment  of  a  bill  or 
note  given  for  the  purchase-money  of  goods,  and  the  unsound- 
ness or  defective  quality  of  the  article  sold  relates  only  to  the 
adequacy  of  the  consideration. 

There  was  error,  therefore,  in  the  instruction  given  to  the 
jury  by  the  court  below.  If  the  contract  of  sale  was  not  fraud- 
ulent, if  there  was  no  deceit  on  the  part  of  the  plaintiff,  to 
which  knowledge  by  him  of  the  defect  was  essential,  and  if 
there  was  no  express  warranty,  the  fact  that  the  mare  was  un- 
sound constituted  no  defense  to  the  action. 

It  is  unnecessary  to  notice  the  second  and  third  assignments 
of  error  in  detail;  what  we  have  already  said  is  sufficient  to 
express  our  views  of  them. 

The  judgment  is  reversed,  and  a  venire  de  novo  is  awarded. 


No  Implied  Warraktt  or  Quautt  whxbs  Abtiglbi  abb  Equally  Own 
TO  iNSPEcnoN  or  Bom  Parties:  BramiOity  v.  Thoma»^  73  Am.  Doc  264.  In  the 
abaence  of  frand  or  warranty,  caveat  trnptor  is  the  role  of  aalea:  Brown  ▼.  Cfray, 
72  Id.  563,  and  prior  caaea  cited  in  the  note  666.  "  There  being  no  frand 
alleged,  it  waa  nooeaaary  to  ahow  a  wananty  in  order  to  defend  on  the  ground 
that  the  timber  waa  of  bad  quality  t "  UeUbmntr  v.  WayU,  61  Pa.  St.  261, 
citing  the  principal 


Bannon  V.  Brandon. 

[S4  PEK1I8TLTA1IIA  STATE,  968.] 

Widow  or  Tsnakt  roa  Litb,  Who  Cohtuues  in  Possession  withoot  any 
contract  between  herself  and  the  owner,  holds  in  anbordination  to  the 
owner'a  title,  and  not  adveraely.    She  ia  at  leaat  a  tenant  by  aufferance. 

One  Who  Marries  Widow  or  Tenant  roB  Lite,  Who  is  Holding  over 
after  the  death  of  her  huabandy  entera  by  virtne  of  her  tenancy  by  anffor- 
anoe,  and  not  adyeraely;  and  hia  poaaeaaioa,  not  having  commenced  ad* 
▼eraely,  ia  preaumed  to  have  oontinned  as  it  commenced,  in  privity  witb 
the  owner.  Ilia  poaaeaaion  ia  not  made  adverae  by  any  mere  intent  he 
may  have  had. 

One  Entering,  not  Adversely,  but  Exfresslt  ob  Leoallt  in  Scrser- 
▼lENCE  to  Owner's  Title,  cannot  be  permitted  to  treat  his  anbeeqnent 
oontinned  poaaeaaion  aa  adverae;  bnt  before  the  atatnte  oommenoea  to  ran 
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in  his  fKvotf  the  priyitj  between  him  and  the  owner  mnrt  have  been  dis- 
owned and  seyered  by  some  nnequivocal  act. 

MzRB  Iktemt  to  Hold  Advebselt  will  not  Makb  PossEssrov  ADYXBsa 
that  was  commenced  in  subservience  to  the  owner's  title. 

A3TIMPT  TO  Bettkr  TrELB  BY  PBoouBiKO  Tax  Titlb  TO  ItAXD  cftmiot  in- 
jure an  inchoate  right  that  one  may  have  previoasly  aoqoired  nndsr  thn 
statate  of  limitation.    It  does  not  render  his  possession  less  hostOe. 

Ejectment  by  Brandon  against  Bannon  and  others.  The 
plaintiff,  who  was  the  alienee  of  Peoples,  claimed  title  under 
the  alleged  adverse  possession  of  Peoples.  The  defendants 
claimed  under  the  heirs  of  Oliver  Ormshy,  who  had  a  complete 
paper  title  to  the  premises.  The  land  had  been  recovered  from 
the  plaintiff  in  an  action  of  ejectment  brought  by  the  heirs  of 
Oliver  Ormsby.  The  case  comes  up  on  exceptions  to  instruc- 
tions given  and  refused,  and  the  opinion  sufficiently  states  the 
case,  with  the  exception  of  the  third  point  upon  which  the  de- 
fendants requested  the  court  to  charge,  and  which  was  as  fol- 
lows: "3.  That  if  John  Peoples  did  contrive  or  manage  to 
have  the  land  in  dispute  sold  for  taxes  in  1822,  and  the  same 
year  procured  a  survey  to  be  made  of  one  hundred  and  thirty- 
five  acres  of  it  for  himself,  upon  his  alleged  settlement  and  im- 
provement, and  at  the  same  time  changed  his  assessment  from 
four  hundred  to  one  hundred  and  thirty  acres,  these  acts  of  his, 
each  and  severally,  are  evidence  going  to  show  that  prior  to 
1822  he  had  not  been  holding  the  land  by  an  independent 
and  adverse  title,  but  in  subordination  to  some  superior  or 
supposed  paramount  title,  and  that  if  such  were  the  facts,  the 
statute  of  limitations  did  not  commence  to  run  until  that  year, 
and  had  not  secured  to  him  a  title  prior  to  the  commencement 
of  the  former  action  of  ejectment."  To  which  the  court  an- 
swered: "  To  the  defendant's  third  point  we  answer:  the  land 
was  sold  for  the  taxes  of  1817,  assessed  in  1816,  in  the  fsdl  or 
winter.  The  facts  stated  in  this  point  are  for  the  jury.  His 
trying  to  get  a  good  title  by  treasurer's  deed  would  show  a 
hostility  at  the  time;  whether  before  that  or  not,  would  throw 
very  little  Ught  upon  it.  It  is  not  inconsistent  with  an  adverse 
claim  for  years,  nor  on  the  other  hand,  with  a  claim  then  but 
begun."    To  this  instruction  the  defendants  excepted. 

S,  P.  Johneon^  for  the  plaintiffs  in  error. 

Church  and  Heydrich^  for  the  defendant  in  error. 

By  Courty  Stbono,  J.  Three  errors  have  been  assigned  to 
the  charge  of  the  court  of  common  pleas  in  this  case;  we  ehaU 
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notice  eachy  thongh  not  prociaely  in  the  order  in  which  they 
have  been  assigned. 

In  the  court  below  the  plaintiff,  now  defendant  in  error,  set 
up  a  title  under  the  statute  of  limitations,  alleged  to  have  been 
acqnired  prior  to  the  seventh  of  Jnne,  1842.  The  contest  was 
in  regard  to  the  point  of  time  when  the  adverse  possession 
csommenced.  From  abont  the  year  1801,  until  Maroh,  1815, 
tiie  land  had  been  in  the  occupancy  of  James  Bowles,  who  held 
it  as  the  tenant  of  Oliver  Ormsby,  under  whom  the  defendants 
below  claimed.  In  1815  Bowles  died^  leaving  his  widow  in 
possession.  There  was  some  conflict  of  te0tim<my  whether  the 
arrangement  between  Ormsby  and  Bowles  was  that  the  occu- 
pancy of  the  land  should  be  enjoyed  under  the  former  during 
the  life  of  Bowles  alone,  or  during  the  Ufe  of  Bowles  and  his 
wife,  and  the  survivor  of  them.  However  that  may  have  been, 
Mrs.  Bowles  continued  in  possession  some  time  after  the  death 
of  her  husband,  then  put  a  tenant  on  under  herself  for  a  period, 
never  surrendered  the  possession  to  Ormsby,  but  married  John 
Peoples  in  1817,  and  lived  with  him  on  the  property  until  1823, 
when  she  died.  Peoplea  continued  to  occupy  until  1828,  when 
he  sold  to  Brandon^  who  continued  the  occupation  by  himself, 
or  tenants,  until  he  was  turned  out  by  an  ejectment  at  the  suit 
of  Ormsby's  heirs,  commenced  on  the  seventh  of  June,  1842. 
The  turning-point,  therefore,  of  the  case  was  in  the  question 
when,  if  ever,  did  Peoples's  possession  become  adverse  to  the 
title  of  Ormsby.  The  defendant  below  requested  the  court  to 
charge  the  jury  "  that  if  the  tract  was  settled  by  James  Bowles 
under  Oliver  Ormsby,  and  he  remained  on  it  till  his  death,  and 
then  his  widow  occupied  by  herself,  or  tenants,  till  she  married 
John  Peoples,  and  returned  with  him  on  to  the  land  again, 
neither  Peoples,  nor  any  one  claiming  under  him,  can  set  up 
the  statute  of  limitations  as  a  bar  to  defeat  the  title  of  Oliver 
Ormsby,  or  his  heirs."  The  court  answered  this  point  in  the 
negative,  and  their  answer  is  the  second  error  assigned. 

This  point  assumes  that  the  lease  from  Ormsby  ceased  with 
the  life  of  James  Bowles,  as  was  contended  by  the  plaintiff 
below,  and  that  the  widow  continued  in  possession  without  any 
express  contract  between  herself  and  the  owner.  Its  purpose 
was,  therefore,  to  ask  instruction  as  to  what  was  the  law  on 
such  a  hypothesis  of  facts.  Now,  it  is  clear  that  after  the 
death  of  Bowles,  the  widow's  continuance  in  possession  was 
in  subordination  to  Ormsby's  titie,  even  though  she  had  no 
personal  contract  with  him  seouiing  its  continuance.    She  had 
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entered  by  right  under  her  husband,  and  when  the  right  ceased, 
and  she  held  over,  she  was  at  least  a  tenant  by  the  suSeranoe. 
When  Peoples  married  her  and  came  upon  the  land,  his  entry, 
of  course,  was  not  tortious,  for  it  was  in  right  of  his  wife,  oud 
was,  therefore,  subordinate  to  Ormsby's  title.    His  possession 
did  not  commence  adversely,  for  having  a  right  to  enter  io 
virtue  of  the  tenancy  at  sufferance  of  his  wife,  the  law  pre- 
sumes that  he  did  so  enter:  McMasters  v.  BeU^  2  Penr.  A  W. 
180;  and  his  possession  not  having  commenced  adversely,  it  is 
presumed  to  have  continued  as  it  commenced,  in  privity  with 
the  owner.    When  the  widow  married,  she  was  holding  the 
possession  for  Ormsby,  and  her  marriage  did  not  change  the 
character  of  her  occupancy.    Until  her  death,  her  possession, 
if  continued,  was  virtually  Ormsby's  possession.     It  is  abun- 
dantly established  that  where  the  entry  has  not  been  adverse^ 
where  he  who  sets  up  the  statute  of  limitations  camo  in  ex- 
pressly or  legally  in  subservience  to  the  title  of  the  owner,  he 
cannot  be  permitted  to  treat  his  subsequent  continued  posses- 
sion as  adverse.     Before  the  statute  commences  to  run  in  favor 
of  such  an  occupant,  the  privity  between  him  and  the  owner 
must  have  been  disowned,  severed  by  some  unequivocal  act. 
In  cases  of  co-tenancy,  the  principle  has  often  been  laid  down 
that  before  one  co-tenant  can  avail  himself  of  the  statute  against 
the  other,  he  must  have  done  some  clear,  positive,  and  un- 
equivocal act  of  disloyalty,  amounting  to  disseisin  of  the  other 
owner.     Mere  declarations  will  not  suffice;  until  such  an  act, 
his  possession  does  not  become  adverse:  PhiUips  v.  Gregg^  10 
Watts,  158  [36  Am.  Dec.  158];  Hart  v.  Gregg,  Id.  185  [36  Am. 
Dec.  166];  and  Watson  v.  Gregg,  Id.  289  [36  Am.  Dec.  176]. 
The  same  rule  has  been  applied  in  other  cases  than  those  of 
00- tenancy.     Thus  in  Cook  v.  Nichols,  2  Watts  &  S.  27,  it  was 
npplit'<l  to  a  case  where  a  widow,  having  married  again,  con- 
tinued with  her  second  husband  a  possession  for  more  than 
twenty-one  years  after  the  death  of  the  first.     The  second  hus- 
band was  not  allowed  to  stand  on  such  a  possession,  to  defeat 
a  recovery  by  the  heirs  of  the  first.    And  this,  because  he  was 
held  to  have  come  in  under  them,  and  not  against  their  title. 
So  in  Hall  v.  Mathias,  4  Id.  331,  i^  was  again  held  that  the 
entry  of  a  widow  upon  the  land  of  her  deceased  husband, 
claiming  it  as  her  own,  and  her  continuing  the  possession  thus 
taken  for  nearly  thirty  years,  was  no  disseisin  of  the  heirs; 
that  to  make  it  such  there  must  have  been  some  plain,  deci- 
live,  unequivocal  act  or  conduct  on  the  part  of  the  widow^ 
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amounting  to  an  adTerse  and  wrongful  poflgegaion  and  diflseiain 
of  the  heira. 

In  Ltmg  v.  Mast^  11  Pa.  St.  189,  the  same  role  was  applied 
to  the  case  of  a  tenant  by  the  sufferance,  who  had  held  over 
for  more  than  twenty-one  years.  In  ZeOer  y.  Elerij  4  How. 
289,  a  case  under  the  Pennsylvania  statute  of  limitations,  the 
rule  was  signally  vindicated.  There  the  widow  was,  by  the 
will  of  her  deceased  husband,  authorized  to  continue  the  pos- 
session of  the  land  eleven  years  after  his  death.  She  married 
again  within  about  nine  months,  resided  upon  the  property 
about  one  year,  and  then  left  the  possession;  but  her  second 
husband  and  those  claiming  under  him  occupied  it  for  thirty- 
five  years,  some  twenty-five  years  aflier  the  right  of  entry  of 
the  owner  accrued.  It  was  held  that  the  possession  of  the 
second  husband  was  in  privity  with  the  estate  of  the  ofmers, 
even  when  not  children  of  the  first  husband,  and  that  nothing 
short  of  an  open  and  explicit  disavowal  of  a  holding  under 
that  title,  and  assertion  of  title  in  himself  brought  home  to 
the  owners,  would  make  his  possession  adverse.  Short  of  this, 
he  was  still  to  be  regarded  as  holding  in  subserviency  to  the 
rightful  title.  Mr.  Justice  Nelson,  in  delivering  the  opinion  of 
the  court,  remarked:  ^' There  are  authorities  maintaining  the 
doctrine  that  a  party  standing  in  the  relation  of  Eckert  (the 
eon  of  the  second  husband)  to  the  title  in  question,  is  incap- 
able in  law  of  imparting  an  adverse  character  to  his  possession, 
and  that,  in  order  to  deny  or  dispute  the  title,  he  must  first 
surrender  the  possession  and  place  the  owner  in  the  condition 
in  which  he  stood  before  the  possession  was  taken  from  him." 
While  admitting  that  the  law  has  been  settled  otherwise,  he 
adds:  '*  As  the  title  was  originally  taken  and  held  in  subservi- 
ency to  the  title  of  the  real  owner,  a  clear,  positive,  and  a  con- 
tinued disclaimer  and  disavowal  of  the  title,  and  assertion  of 
an  adverse  right,  and  to  be  brought  home  to  the  party,  are  in- 
dispensable before  any  foundation  can  be  laid  for  the  operation 
of  the  statute."  "  The  statute,  therefore,  does  not  begin  to  oper- 
ate until  the  possession,  before  consistent  with  the  title  of  the 
real  owner,  becomes  tortious  and  wrongful,  by  the  disloyal  acts 
of  the  tenant,  which  must  be  open,  continued,  and  notorious, 
60  as  to  preclude  all  doubt  as  to  the  character  of  the  holding, 
or  the  want  of  knowledge  on  the  part  of  the  owner:"  See  also 
Yoder  v.  Yodevj  18  Pa.  St.  471. 

In  the  lig^t  of  these  principles,  how  could  the  entry  and 
possession  of  Peoples  be  a  diBfleiHin  of  Ormsby  during  the  li& 
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of  Mn.  Boirles?    And  if  not  daring  her  life,  thaL  ctdj  nine- 
teen years  of  poesession  could  be  adverse  before  the  ^ecixoent 
was  brought  in  1842,  the  ejectment  which  dispossessed  the 
grantee  of  Peoplesi    Until  ^be  death  of  People's  wife,  Ormaby 
was  in  possession  through  her;  she  did  no  act,  she  made  no 
declaration  disavowing  his  title,  and  it  is  difficult  to  see  how 
Peoples,  her  husband,  could,  without  putting  his  own  wife  oat 
of  possession,  while  she  acknowledged  Ormsby's  title.    Had 
the  occupancy  been  sunendeted  to  Ormsby,  and  had  Peoples 
subsequently  gone  on  and  continued  to  hold  adversely,  doubt- 
less the  statute  would  have  run,  but  only  from  the  time  of  such 
subsequent  entry.    But  there  was  no  evidence  of  such  a  sur- 
render.   At  all  events,  the  second  point  of  the  defendants  be- 
low assumed,  and,  as  we  think,  the  evidence  warranted  the 
assumption,  that  there  had  been  no  such  surrender,  or  any- 
thing equivalent  to  it,  and  asked  what  would  be  the  law  in  its 
absence.    In  our  opinion,  the  point  should  have  been  answered 
in  the  affirmative. 

The  learned  judge  was  of  opinion  that  there  were  &cts  in 
evidence  that  justified  his  refusal  to  affirm  the  proposition. 
We  do  not  think  so.  One  of  the  witnesses  testified  that  Bowles 
told  him  he  had  a  right  for  life,  and  not  his  wife.  That  is 
wholly  immaterial  to  this  question,  for  if  the  fact  were  so,  Mrs. 
Bowles  was  still  a  tenant  at  sufferance  after  her  husband's 
death,  and  the  point  propounded  assumes  no  more.  Another 
witaiess  testified  that  Ormsby  told  him  to  put  Gordon  (Mrs. 
Bowles's  tenant)  off",  if  he  could  get  him  off,  and  that  he  did 
get  him  off  in  1817,  but  at  the  same  time,  Ormsby  refused 
himself  to  bring  a  suit  against  Gordon.  The  testimony  of  this 
witness  shows  that  Gordcm  was  put  off  by  the  neighbors,  be- 
cause he  was  troubles(Mne  to  them,  not  in  order  to  terminate 
Mrs.  Bowles's  tenancy  at  sufferance,  nor  to  restore  Ormsby's 
actual  possession.  The  same  vritness  testified  that  Orm^y 
sent  a  line  to  Peoples  in  1820  or  1821 ;  that  it  was  his  impres* 
sion  Ormsby  went  to  see  Pecqples,  and  that  he  wanted  him  to 
leave  the  place.  All  this  is  utterly  insufficient  to  warrant  a 
jury  in  finding  that  the  privity  between  Ormsby  and  Mrs. 
Bowles  had  ceased.  The  assumption,  therefore,  of  the  defend- 
ants in  their  seccmd  point  was  a  justifiable  one,  and  the  law  in 
regard  to  it  should  have  been  delivered  to  the  jury  as  requested. 

This  view  of  the  case  also  evidences  that  the  plaintiff  below 
was  not  entitled  to  an  unqualified  affirmative  of  his  first  prc^ 
osition.    That  proposilion  was,  that  ^whether  the  entry  of 
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John  Peoplfis  itpoQ  the  land  in  controveisy,  in  18.17,  and 
subflequent  posseasion  thereof  was  adverse,  is  a  qnertion  el 

intention,  and  as  such,  is  to  be  determined  bj  the  jfory  from 
his  contemporaneous  acts  and  declarations." 

If  Mrs.  Bowles  was  a  tenant  at  sufferance,  in  privity  with 
Ormsby's  title,  and  continued  so  \mtil  her  death,  in  1823,  John 
Peoples,  having  married  her  in  1817,  and  gone  upon  the  land, 
could  not  make  his  possession  adverse  by  any  mere  intent 
which  he  may  then  have  had. 

We  see  no  error  in  the  court's  refusing  to  answer  the  defend- 
ant's  third  point  as  requested.  Peoplee's  attempt  to  better  his 
title  in  1822,  or  to  obtain  another,  could  not  injure  an  inchoate 
right  which  he  may  have  previously  acquired  under  the  stat- 
ute of  limitations.  It  certainly  was  not  an  acknowledgment 
of  Ormsby's  title.  In  Owens  v.  Myers^  20  Pa.  St  134  [67  Am. 
Dec.  693],  it  was  ruled  that  the  purchase  of  an  outstanding 
claim  by  one  in  i)oe6ee8ion  does  not  render  his  adverse  posses- 
sion less  hostile  to  the  true  title,  nor  divest  his  title  already 
complete  under  the  statute  of  limitations. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Onx  Ekxbuvo  Df  SosasBvisiicB  TO  Owma'a  TneuB  aunroir  TsBAff  m 
PossBflsiON  AB  Advsbsx  uutil  the  privity  between  himaeif  and  the  owsdr  baa 
been  severed  by  aome  unequivocal  act:  WUUctnu  v.  Cash,  73  Am.  Dec  799 
(vendor  and  vendee),  and  note  741;  Martin  v.  Jackaon,  S7  Id.  489;  Stamper  v. 
Orf^jbi,  e6  Id.  628;  Arwutrong  r.  Bkteau,  69  Id.  lib;  Arnold  v.  Stemnt,  md. 

Ten  ANT  HoLnora  ovxr  Ansa  BxpnunoBr  ov  Tunc  xa  Tbnaht  vr  8uv> 
fXRAHC^  and  holda  by  title  of  original  landlord  nntil  notice  to  qnit  or  natil 
a  diaclaimer  of  tanaaoy  on  hia  part:  Whal^  v.  Whak^,  40  Am.  Deo.  694. 

Tbb  TsatcsrAL  oasb  was  aitokbd  in  BramUm  v.  Bammmt  88  F^  8t  A 


Commonwealth  v.  Reed. 

[84  PaNlfSTLVAKIA  STATIC  276b] 
WOBEB  OW  bmOfclVAL   iMPSOVXMBirT   EKBCrXD   BT  StATS  lOB   BlMlTiT  09 

Oirmn  at  Labob  cannot  beregaided  asa  pablienoiaaoee  beeanae^My 
nader  the  iMighbofhood  unhealthy  by  obatmetmg  Tumiog  vatter  and 
overflowing  adjacent  lands;  and  their  chaiaeter  ia  not  chanyid  by  placing 
them  in  the  hands  of  a  private  corporation,  with  a  requirement  that  they 
be  kept  np  for  the  [purpoeea  for  which  they  were  constracted.  The  cor- 
pontion  oecnpiea  the  same  position  as  the  eommoaiwealtii,  and  is  no  mora 
indiotaUe  for  a  public  ntdaaace  than  the  aommonwaalth  wonld  be. 

iNXHcntiaiT  against  Reed  and  others,  the  president  and  di- 
teotoTB  of  the  Erie  Canal  Company,  for  maintaining  a  pnbHo 
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nuisance.  A  general  demurrer  to  the  defendants'  plea  wan 
overruled,  and  the  commonwealth  thereupon  assigned  error. 
The  opinion  states  the  case. 

II,  C.  Johnson^  district  cMomey^  and  FarreUyy  for  the  com- 
monwealth. 

Finney  and  DouglasSj  for  the  defendants  in  error.' 

By  Court,  Read,  J.  The  president  and  directors  of  the  ErU 
Canal  Company  are  indicted  for  a  public  nuisance  for  keepinf 
up  and  maintaining,  by  damming  the  southern  end  of  the  Py- 
matuning  swamp,  a  certain  pond  and  reservoir  as  a  part  of 
their  canal,  by  means  of  which  seven  hundred  acres  of  land 
are  overflowed,  and  the  waters  in  said  pond  and  reservoir 
have  become  stagnant,  putrid,  and  noxious,  whence  unwhole- 
some damps  and  smells  arise,  and  the  air  is  greatly  corrupted 
and  infected,  to  the  great  damage  and  nuisance  of  the  citizens 
of  the  commonwealth.  There  is  also  an  allegation  that  the 
pond  and  reservoir  are  not  necessary  for  the  purposes  of  the 
canal,  and  ought  to  be  dispensed  with,  as  useless  and  injurious. 
To  this  indictment  the  defendants  have  pleaded  specially  that 
the  pond  and  reservoir  are  a  part  of  the  internal  improvements 
of  the  commonwealth,  called  the  Erie  division  of  the  Pennsyl- 
vania canal,  which  was  constructed  by  the  commonwealth  for 
a  public  highway,  and  that  the  alleged  nuisance  was  created, 
constructed,  and  erected  by  the  authority  and  in  pursuance  of 
laws  of  the  general  assembly  of  this  commonwealth,  by  the 
officers,  engineers,  and  agents  thereof,  lawfully  created,  ap- 
pointed, and  employed  therefor,  for  the  purpose  of  securing  and 
furnishing  sufficient  water  for  the  supply  of  the  said  Erie  divis- 
ion of  the  Pennsylvania  canal,  and  that  the  said  defendants 
are  in  possession  of  the  said  pond  and  reservoir,  in  pursuance 
of  the  act  authorizing  the  governor  to  incorporate  the  Erie 
Canal  Company  as  directors  of  said  company;  and  by  the  terms 
of  the  act  of  incorporation  they  are  obliged  to  keep  up  the  al- 
leged nuisance  for  the  purposes  of  the  canal,  in  order  that  it 
may  remain  a  public  highway,  and  for  the  protection  of  the 
property  reserved  by  the  commonwealth.  To  this  plea  there 
is  a  general  demurrer. 

This  indictment,  it  will  be  perceived,  is  not  against  the  cor- 
poration, but  against  its  officers;  but  no  difficulty  has  been 
made  on  this  point  by  the  defendants,  and  the  question  has 
been  argued  upon  the  broad  ground  whether,  upon  the  facts 
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declared  in  the  pleadings,  this  is  a  public  nuisance.  The  in- 
dictment shows  that  the  works  complained  of  were  connected 
with  the  Erie  canal,  and  the  plea  shows  that  they  were  con- 
structed by  the  commonwealth,  as  a  necessary  part  of  the  Erie 
division  of  the  Pennsylvania  canal,  and  are  held  by  the  Erie 
Canal  Company  as  the  grantees  of  the  state,  and  are  to  be  kept 
up  by  them,  in  order  that  the  canal  may  remain  a  public 
highway. 

We  should  suppose  that  works  of  internal  improvement, 
erected  at  the  expense  and  by  the  officers  of  the  state,  for  the 
benefit  of  the  citizens  at  large,  never  could  be  regarded  by  the 
law  as  a  nuisance;  for  the  sovereign  authority  has  expressly 
intended  them  to  advance  the  prosperity  of  the  community. 
If  this  be  so,  how  is  it  possible  that  their  character  should  be 
entirely  altered  by  being  placed  in  the  hands  of  a  private  com- 
pany, with  an  express  requirement  that  they  should  be  kept 
up  for  the  purposes  of  the  canal,  in  order  that  it  may  be  and 
remain  a  public  highway?  The  commonwealth  and  its  agents 
could  not  have  been  indicted,  and  it  seems  clear  that  the  com- 
pany and  its  officers  occupy  precisely  the  same  position. 

It  would,  indeed,  be  strange  that  any  legal  proceeding  could 
be  instituted  in  a  county  through  which  a  great  public  work 
passes,  by  which  the  whole  purposes  of  the  improvement  might 
be  destroyed,  upon  the  singular  allegation  that  what  has  been 
constructed  under  the  express  authority  of  the  legislature  is  a 
great  public  nuisance. 

It  will  be  observed,  that  it  is  not  alleged  that  there  is  any 
damage  to  property  (that,  no  doubt,  has  been  paid  for  by  the 
commonwealth),  but  that  it  is  injurious  to  the  health  of  the 
inhabitants  residing  there.  It  appears  by  the  indictment  that 
it  was  originally  a  swamp,  but  whether  healthy  or  otherwise  is 
not  stated. 

Now,  the  general  charge  would  have  applied  equally  well  to 
any  canal  or  slack-water  navigation  in  the  state,  whether  built 
by  the  state  or  private  companies;  to  the  whole  line  of  the 
Pennsylvania  canal,  whether  on  the  Juniata  or  the  branches 
of  the  Susquehanna,  or  west  of  the  mountains,  or  on  the  Dela- 
ware; to  the  Schuylkill  navigation,  and  to  a  host  of  smaller 
works.  Every  dam  under  the  act  of  1803,  and  every  common 
mill-dam,  would  be  open  to  the  attacks  of  the  public  prosecu* 
tor.  The  inevitable  consequence  of  changing  the  course  and 
current  of  rivers  and  stream!  by  dams  and  obstructions  is  to 
occaskm  a  kind  of  malaria  in  the  first  instanoe,  which  disap- 
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pears  generally  in  a  few  yean.  Hie  same  effect  is  prodooed 
fax  the  mtflldrtB  of  oior  dtieB  bjr  the  opening  up  of  the  firesii 
earth  in  the  progress  of  improyements,  nntil  the  district  is 
graded,  psved,  and  properly  drained. 

Upon  tiie  principle  of  this  indictment,  the  rice  plantations  of 
Georgia  and  Lombardy  should  be  abated. 

The  jadgment  is  affirmed. 

PuBLZO  Work  Ookstbuotid  uxd  Owhxd  sr  State  oanoflt^beeoiQe  »  nui- 
nace  in  the  bands  of  the  leeaees  from  cooBes  dae  to  its  ooDstraetum:  Staie  ▼• 
George  34  (Hiio  St.  668,  citing  the  principal  case.  A  corporation  that  has 
purchased  from  the  state  a  public  work  may  be  indicted  for  so  maintaining 
the  works  as  to  create  ab  extra  a  nuisance.  That  does  not  involve  the  oon- 
stmction,  but  the  use;  and  therefore  a  corporation  that  purchased  a  canal 
from  the  state  were  indictable  where  water  escaped  through  the  bank  of  tlia 
tow-path,  and  formed  stagnant  pools  on  the  land  of  adjoining  owness.  TZia 
principal  case  is  thus  distinguished  in  DelamxreDmaion  Comal  Co,  ▼.  Commom' 
wealth,  60  Pa.  St.  373. 


Pulton  v.  Hood. 

(M  ^jamtBTETMmjL  Stats,  885.] 

BzFiRT  TasiiMOirr  za  Admisaibui  jls  Corrobqrativb  of  Doaor  Tmi- 
MOirT  to  prove  that  the  whole  of  an  instrument  was  written  by  the  same 
hand,  with  the  same  pen  and  ink,  and  at  the  same  time. 

Onb  Who  Seeks  Release  trom  Obligation  of  ma  Bokd  on  Gboond  or 
AcnTAL  Fraud  or  misrepresentation  must  establish  that  there  was  a  false 
representation  of  a  matter  of  substance,  impoitant  to  his  intescBts,  and 
jwtuaily  misleading  him  to  his  hurt.  A  false  affirmation  of  a  matter 
reatiug  in  opinioi^  or  even  of  a  fact  equally  open  to  the  knowledge  or 
inquiry  of  both  parties,  is  not  available  for  any  such  purpose. 

Bond  of  Father  Given  for  Debts  of  Sons  is  not  Intalidated  B7  False 
RBPRaBENTATiDNB  ef  oblj^^  tfhot  he  had  authority  to  setile  the  daims  of 
the  other  creditors  of  the  ■ms,  and*that  unless  the  bond  was  cKeonted, 
those  creditors  would  indict  the  sons  for  obtaining  goods  under  false  pv^ 
tenses  and  send  them  to  the  penitentiary.  Such  evidence  ia  therefore  not 
admissible  in  an  action  on  the  Ixmd. 

D0BSB8  AND  TTRDUS  InFLOBNCE  AS  DbRNSB  TO  BoND  fiXSODTED  VrT^THSB 

FOE  Debts  of  Sons  is  mat  made  out  by  proof  Hiat  the  obU^De  filsely 
sepresented  to  the  father  that  onless  the  bond  was  oKecuted  the  crediton 
would  indict  the  wma  for  obtaining  goods  under  false  pretenses  and  send 
them  to  the  pemtentiary,  and  that  the  father  was  nearly  sixty-six  yean 
old,  and  had  »  mind  easily  influenced  and  excited.  Such  evidence  is 
tkesefore  inadmissible  in  anjustion  on  the  bond. 

DmiSB  PER  HiNAB  IS  NOT  Madb  OUT  BT  Peoof  «f  Thboaxb  of  l^galproBo* 
cutionof  defendant's  sons. 

Failure  of  Oonsiberation  or  Fraxtd  as  Defense  to  Bond  is  not  Made 
OUT  ty  evidence  that  it  was  giVem  by  afktfaer  fcr^e  debts  df  his 
iBd  thiitm  tiM^iarilhe  paymetftof  llie^bBMi  «M  ^«w  «ipan 
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eation  of  the  bond,  which  itself  recited  that  tisM  hid  been  |^«iu  Bach 
evidence  is  therefore  iaadmissible  in  an  action  on  the  bond. 

Tabol  Evidencb  oannot  be  Admitted  to  Add  to  CoTXvmovs  or  Bond 
or  to  contradict  its  pitmsions,  and  in  action  on  a  bond  it  is  not  permissi- 
bis  to  prove  tiiat  it  was  jtipnlatedat  the  execationof  the  bond  that  notes 
given  for  the  same  debt  should  be  snrrendered  in  a  few  days,  and  thni 
the  notes  had  not  been  snrrendered,  but  on  the  contrary  three  of  them 
had  been  put  in  snit.  Such  an  8£;reement  might  be  a  defense  to  the  suits 
on  the  notes,  bnt  not  to  the  suit  on  the  bond. 

^Asois  EvzDnrcB  n  hot  Adxubiblb  m  Behalf  or  Obxjoob  of  bond  and 
warrant  of  attorney  to  prove  an  agreement  made  at  the  time  of  its  eze- 
eation  that  judgment  should  not  be  entered  up  for  a  certain  period  ex- 
cept upon  a  specified  contingency,  for  this  would  contradict  the  terms  of 
the  warrant  of  attorney.  Otiierwise,  however,  in  favor  of  a  junior  execn- 
Hau  creditor,  lor  as  between  judgment  creditors  there  is  no  contract  in 
writing  to  be  varied  by.paroL 

OBiAiEaNQ  Papeb  tob  Onb  Pubpose  Ain>  UsiHO  It  tob  Diffebent  and 
UmrAiB  Pubpose  is  fraudulent,  and  the  subsequent  abuse  will  open  the 
door  for  the  admission  of  parol  evidence  of  what  took  place  at  the  execu- 
tion of  the  instrument;  bnt  until  the  abase  or  perversion  of  theioatm- 
ment  is  shown,  no  fraud  appears  anfficient  to  make  way  for  .the  admisnimi 
of  parol  evidence  to  affect  it^ 

Judgment  entered  on  bond  and  warrant  of  attorney  in  favor 
of  Hood  &  Co.,  and  executed  by  Robert  Fulton,  sen.,  in  the 
sum  of  twenty  thousand  dollars.  Some  three  years  afterwards, 
upon  the  application  of  the  defendant,  Fulton,  the  judgment 
was  opened  and  he  was  let  into  a  defense.  The  firm  of  A. 
Fulton  &  Brothers,  composed  of  the  sons  of  the  defendant,  be- 
came insolvent,  being  indebted  in  large  amounts  to  the  plain- 
tiffs  and  .to  other  Philadelphia  merchants.  James  Bonbright, 
a  member  of  the  firm  of  Hood  &  Co.,  the  plaintifis,  on  the 
tenth  of  July,  1854,  called  with  his  attorney  on  the  defendant 
and  obtained  the  bond  in  question  which  covered  the  debts 
owing  by  A.  Fulton  &  Brothers  to  all  their  Philadelphia  cred- 
itora.  The  bond  recites  that,  whereas,  A.  Fulton  &  Brothers 
are  indebted  to  Hood  &  Co.,  and  to  other  named  creditors  in  a 
named  sum,  for  which  they  have  given  their  promissory  notes 
payable  in  tri-annual  payments  for  three  y^ars,  "now  the 
condition  of  this  obligation  is,  that  in  consideration  of  the  time 
given  by  said  creditors  to  Alexander  Fulton  &  Brothers  on 
said  account,  if  said  Fulton  &  Brothers  should  fail  to  pay  the 
said  notes  as  they  fall  due,  and  the  said  Robert  Fulton,  sen., 
shall  and  xloes  pay  the  amount  of  the  same  with  intesest  and 
costs  in  ten  years  from  this  date,  then  this  obligation  to  be 
void,  alse  in  fidl  £>rce  and  virtue.  And  fartheri  I  do  hereby 
smpower  any  attorney  of  any  court  of  recoid  in  PennQrlvani^ 
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to  appear  for  me,  and  after  filing  a  declaration,  to  ox>nfes8  judg- 
ment against  me  for  the  above  penalty  and  full  costs  of  sriit^ 
release  of  all  errors,  and  stay  of  execution  for  ten  years  from  thia 
eleventh  day  of  May,  1854.     (Signed)  Robert  Fulton,  sen. 
Witness,  Alexander  McKinney."    On  the  trial  the  defendant 
objected  to  the  admission  of  the  bond,  on  the  ground  that  tlie 
dato  had  been  changed  from  the  tenth  of  July,  1854,  to  the 
eleventh  of  May,  1854,  and  that  the  concluding  words,  "from 
this  eleventh  day  of  May,  1854,"  had  been  inserted  after  its 
execution  and  delivery.    Thereupon  Alexander  McKinney, 
who  had  prepared  the  bond  and  was  the  subscribing  witness, 
was  called  by  the  plaintiff  and  testified  that  the  change  of 
date  and  addition  of  the  concluding  words  were  made  before 
the  execution  of  the  bond.    The  defendant  having  given  evi- 
dence to  the  contrary,  the  plaintiff  offered,  in  corroboration  of 
McKinney's  testimony,  to  prove  by  experte  that  in  their  opin- 
ion the  whole  of  the  bond,  including  the  additional  date,  was 
written  by  the  same  hand,  with  the  same  pen  and  ink,  and  at 
the  same  time.    The  defendant  objected  to  this  evidence,  and 
his  objection  was  overruled.    The  defendant  then  offered  in 
various  forms  to  prove  the  false  representetions  alleged  to  have 
been  made  by  Bonbright  at  the  time  of  the  execution  of  the 
bond.    The  bills  of  exception  are  sufficiently  stated  in  the 
opinion.    Verdict  and  judgment  for  the  plaintiffs,  and  writ  of 
error  sued  out  by  the  defendant. 

FoBteff  Cooij  Clarke^  and  MarUe^  for  the  plaintiff  in  error. 
Cotoan,  for  the  defendante  in  error. 

By  Court,  Strong,  J.  Twenty-one  errors  have  been  assigned 
to  this  record.  Many  of  them,  however,  are  but  repetitions  of 
others,  clothed  in  a  dress  slightly  different,  but  having  the 
same  body.  Under  the  plea  of  non  est  factum^  the  defendant 
introduced  evidence  to  show  that  an  alteration  had  been  made 
in  the  dato  of  the  bond  aft^er  its  execution  and  delivery.  The 
instrument  was  twice  dated;  once  at  the  end  of  the  penal  part, 
and  again  at  the  close  of  the  warrant  to  enter  judgment 
thereon.  The  scrivener  who  wrote  it  testified  positively  that 
no  alteration  was  made  after  ite  signature.  On  the  other 
hand,  the  sons  of  the  defendant,  on  account  of  whose  indebt- 
edness the  bond  was  given,  testified  that  when  it  was  signed 
by  their  father  the  date  was  the  tenth  of  July,  1854,  instead  of 
the  eleventh  of  May,  1854«  and  that  it  was  bat  onoe  dated. 
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The  allegation  of  the  defendant,  therefore,  was  that  the  last 
line  of  the  instmment  had  been  added,  after  its  execution  and 
delivery,  and  after  it  had  been  taken  away  by  the  agent  of  the 
plaintiffs.    To  meet  this  allegation,  the  plaintiffs  were  allowed 
to  call  experts,  and  prove  by  them  that  in  their  opinion  the 
wtioie  instrument,  including  the  last  line,  was  written  by  the 
same  hand,  with  the  same  pen  and  ink,  and  at  the  same  time. 
This  evidence  was  objected  to  by  the  defendant,  and  its  ad* 
mission  constitutes  the  subject  of  the  last  nine  assignments  of 
error.    That  it  was  relevant  and  material  cannot  be  doubted, 
for  it  is  obvious  that  if  the  last  line  of  the  bond,  which  con- 
tained the  date,  was  written  at  the  same  time  with  the  other 
parts  of  the  instrument,  the  testimony  of  the  scrivener  was 
completely  sustained,  and  the  defense  failed.    Nor  was  it  con- 
tended in  the  court  below  that  the  witnesses  were  not  experts, 
but  the  objection  as  urged  here  is  that  the  subject-matter  of 
their  testimony  was  not  competent,  that  the  facts  testified  to 
by  them  could  not  be  legitimately  thus  proved.    It  is  to  be 
observed  that  the  evidence  was  offered  only  after  direct  testi- 
mony had  been  given  to  prove  that  the  bond  was  genuine,  and 
that  it  was  in  the  same  condition  as  when  signed  by  the  de- 
fendant.   It  was  admitted,  not  as  independent,  but  as  corrob- 
orative evidence.    The  case  does  not  require  a  discussion  of 
the  extent  to  which  courts  of  law  have  permitted  experts  to 
express  opinions  in  regard  to  handwriting.    The  rule  upon 
this  subject  is  not  the  same  in  different  courts,  and  even  in 
the  same  court  the  decisions  have  not  been  uniform.    It  ap- 
pears to  be  generally  conceded  that,  where  other  writings  ad- 
mitted or  proved  to  be  genuine  are  already  in  the  case,  a  jury 
may  compare  the  handwriting.    In  such  comparison,  Green- 
leaf  asserts  the  doctrine  to  be,  that  they  may  be  aided  by 
experts:  1  Oreenl.  Ev.,  sec.  578.    Experts  are  also  allowed  to 
testify  whether  the  handwriting  be  natural  or  feigned.    So, 
too,  it  has  been  ruled  that  when  one  writing  crosses  another,  an 
expert  may  testify  which,  in  his  opinion,  was  first  written:  4 
Hoo.  P.  C.  433.    I  am  aware  that  it  has  been  said  that  though 
such  opinions  are  admissible,  not  much  reliance  is  to  be  placed 
upon  them.   Doubtless  it  is  for  the  jury  to  determine  how  much. 
But  why  is  not  the  testimony  of  the  same  nature  with  that 
which  is  generally  adduced  to  prove  handwriting  7   The  witness 
who  has  seen  another  write  but  once  may  testify  to  his  belief, 
and  that  belief  is  but  a  deduction  which  he  makes  from  a 
oomparison  with  the  exemplar  in  his  mind.    Why  should 
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tihat  exemplar  be  regarded  as  more  reliable  than  oi&e  pr^ 
Bented  to  tbe  expert's  eje?  In  the  present  case,  the  greater 
•part  of  the  bond  was  proved  to  be  in  the  handwriting  of  Me- 
Khmey,  the  scrivener,  and  he  had  sworn  that  the  whole  wsa 
written  at  the  same  time.  In  corroboration  of  his  teetimonj, 
we  see  no  reason  why  experts  shoald  not  have  been  permit- 
ted to  testify  that  the  writing  itself  indicated  what  the  positive 
testimony  of  the  scrivener  declared. 

The  remaining  errors  assigned  relate  to  the  rejection  of  evi- 
dence offered  by  the  defendant  to  sustain  his  equitable  plea  of 
payment  with  leave,  etc.    The  first,  second,  third,  and  eighth 
present  the  same  question.    The  coart  overruled  the  offer  of 
the  defendant  to  prove  that,  before  and  at  the  time  when  the 
bond  was  written,  James  Bonbright,  one  of  the  plaintiffs,  rep- 
resented that  he  had  authority  to  settle  the  claims  of  the 
Philadelphia  creditors,  and  that,  unless  the  bond  was  executed, 
they  would  indict  the  sons  of  the  defendant  for  obtaining 
goods  under  false  pretenses,  and  send  them  to  the  peniten« 
tiary;  that  they  had  determined  to  do  so;  and  that  these  rep- 
resentations were  untrue.    It  is  not  easy  to  see  how  this,  if 
proved,  would  have  been  at  all  material.    The  alleged  repre- 
sentations were  not  assertions  of  existing  facts,  but,  at  moet, 
of  intentions  in  their  nature  almost  incapable  of  proof  or  of 
disproof,  and  in  no  particular  affecting  the  consideration  of  the 
bond.    That  they  may  have  presented  a  motive  inducing  the 
fether  to  secure  the  debts  due  from  his  sons  is  possible.    Bnt 
a  party  who  seeks  release  from  the  obligation  of  his  bond,  pu 
the  ground  of  actual  fraud  or  misrepresentation,  must  estab- 
lish that  there  was  a  false  representation  of  a  matter  of  suh 
stance,  important  to  his  interests,  and  actually  misleading 
him,  to  his  hurt.    A  false  affirmation  of  a  matter  resting  in 
opinion,  or  even  of  a  fact  equally  open  to  the  knowledge  or  in- 
quiry of  both  parties,  is  not  available  for  any  such  purpose. 
Here  the  parties  dealt  upon  equal  terms.    There  was  no  rela- 
tionship of  confidence  between  them.    Bonbright  was  a  cred- 
itor seeking  to  obtain  security  for  a  debt  due  from  the  defend- 
ant's sons.    Those  sons  were  at  hand  when  Ihe  alleged  state- 
ments were  made.    Neither  in  a  court  of  law,  nor  of  equity, 
would  it  be  presumed  that  any  reliance  was  placed  upon  tiiem. 
Nor  were  they  statements  of  any  matter  relative  to  the  interests 
of  the  defendant,  or  affecting  him  personally.    Even  if  no  sach 
intention  of  the  ^editors  existed,  his  situation  is  made  noworsa 
It  would  do  him  no  good,  if  all  was  true  thitt  iBcnfarif^t 
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Bented.    No  anthority  will  be  found  for  the  position,  that  an  im- 
material lepreeentation,  even  though  false,  made  by  the  obliges 
of  a  bond,  will  avoid  the  contract,  either  at  law  or  in  equity. 
The  case  of  Bowen  v.  Bitohy  28  Vt.  308,  relied  upon  by  the  plain* 
tiff  in  error,  is  far  from  establishing  such  a  doctrine.    There 
the  agent  of  the  creditor  represented  that  a  criminal  prosecu- 
tion  had  been  commenced  against  the  debtor;  that  a  requisition 
had  been  obtained  from  the  governor  of  New  York,  upon  the 
governor  of  Vermont,  for  his  arrest  and  extradition,  and  that 
he,  the  agent,  then  had  the  papers  necessary  for  that  purpose, 
but  agreed  that  if  the  note  upon  which  suit  was  brou^it  should 
be  executed,  the  prosecution  should  be  stayed  and  discharged^ 
In  fact,  these  representations  were  false,  and  it  was  held  by  the 
supreme  court  of  Vermont  that  there  could  be  no  recovery 
upon  the  note  thus  obtained,  mainly  because  it  was  obtained 
m  composition  of  a  prosecution  for  a  misdemeanor.     But  in 
that  case  the  representation  was  personal  and  material  to  the 
promisor.    In  the  present  case,  the  statements  of  Bonbright 
had  no  reference  to  the  obligor,  nor  was  there  any  assertion 
that  a  prosecution  had  been  already  commenced,  or  any  en- 
gagement to  withdraw  it,  if  the  bond  were  given.    In  the  Ver- 
mont case  the  agreement  to  withdraw  the  prosecution  was  a 
part  of  the  consideration  of  the  note.    Here,  it  embraced  no 
part  of  the  consideration  of  the  bond.    There  was,  therefore, 
no  damage  to  the  obligor,  without  which  there  is  no  relief  even 
in  equity. 

The  defendant  having  failed  in  obtaining  the  admission  of 
the  evidence  thus  offered  to  establish  fraud  and  misrepresentar 
tion,  next  offered  it  to  show  duress  and  undue  influence. 
Coupled  with  it  was  the  additional  fact  that  the  defendant  was 
nearly  sixtynsix  years  old;  that  he  had  a  mind  easily  in- 
fluenced and  excited;  and  that  he  was  unduly  influenced 
and  excited  by  the  threats  and  misrepresentations  of  Bon- 
bright There  was  no  proposal  to  show  that  he  was  under  any 
physical  or  mental  constraint,  or  that  his  mind  was  not  per- 
fectly free  to  assent  to  or  dissent  from  the  contract.  What 
was  meant  by  the  expression  ^^  unduly  influenced''  was  left 
entirely  undeflned.  The  duress  proposed  to  be  shown  was 
duress  per  minat,  and  that,  not  of  threats  made  against  the 
defendant,  or  his  property;  nor  were  they  threats  of  any  illegal 
act,  but  of  a  resort  to  a  court  of  law.  Nothing  more  than  this 
Btatement  is  necessary  to  vindicate  ihe  action  of  the  court 
below  in  rejecting  the  evidence. 
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The  tenth  and  thirteenth  asaignmentsof  error  have  refer^ice 
to  the  consideration  of  the  bond.    The  defendant  ofiered  evi- 
dence to  show  that  the  debts  secured  by  it  were  thoee  of  A. 
Fulton  &  Brothers,  and  not  the  debts  of  Robert  IHilton,  the 
obligor;  and  that  no  time  was  given  for  their  payment  when 
the  bond  was  executed.    Assuming  all  this  to  be   trae,  no 
attempt  has  been  made  to  show  us  how  it  affected  the  defend- 
ant's liability.    Beyond  question,  he  could  assume  a  binding 
obligation  to  pay  the  debts  of  his  sons,  and  the  bond  itself  re- 
cited that  time  had  been  given  to  them.    If  there  was  a  false 
statement  respecting  the  forbearance,  it  was  the  obligor's  own 
statement    No  offer  was  made  to  prove  that,  at  the  time  when 
the  instrument  was  executed,  thero  was  any  agreement  thai 
time  should  be  given  to  pay  the  notes  of  the  sons,  and  that  the 
agreement  had  been  violated.    The  bond  asserts  no  such  con- 
tract    It  recites  the  notes,  payable  in  triennial  pajrments,  and 
binds  the  obligor  to  pay  in  ten  years,  in  consideration  of  the 
time  given,  if  the  sons  should  make  default    The  evidence 
offered,  therefore,  neither  tended  to  show  want  or  failure  of 
consideration,  much  less  fraud,  for  which  also  it  was  offered. 

Another  question  is  raised  by  the  rejection  of  the  defend- 
ant's offer  to  prove  that  previous  to  the  execution  of  the  bond, 
and  at  the  time  of  the  delivery,  Robert  Fulton  had  given  his 
indorsed  notes  to  the  plaintiffs  for  their  claim  against  his  sons, 
amounting  to  about  eight  thousand  dollars;  that  when  the 
bond  was  given  for  this  claim,  and  the  others  included  in  it, 
Bonbright  stipulated  to  surrender  the  indorsed  notes  in  a  few 
days,  assuring  the  defendant  that  if  he  failed  to  do  so,  the 
bond  should  be  of  no  force;  and  that  the  notes  had  not  been 
surrendered,  but  that  on  the  contrary,  three  of  them  had  been 
put  in  suit    If  such  an  arrangement  was  made,  possibly  it 
would  constitute  a  defense  to  the  suits  brought  upon  the  notes, 
but  to  allow  it  to  be  proved  on  the  trial  of  this  issue  would  be 
to  admit  parol  evidence  to  introduce  another  condition  into  the 
bond — ^to  add  to  its  expressed  stipulations.    It  would  be  more: 
it  would  be,  in  effect,  to  allow  its  provisions  to  be  contradicted 
by  oral  testimony.    The  bond  binds  the  obligor  to  pay  the 
notes  on  default  of  his  sons.    It,  in  effect,  declares  that  they  are 
to  be  retained  by  the  creditors  until  paid.    To  give  them  up 
would  discharge  the  bond.    May  a  mortgagor  prove  by  parol 
that  when  he  executed  the  mortgage  thero  was  an  engagement 
by  the  mortgagee  to  surrender  the  bond  secured  by  it,  inmie- 
diately  after  its  execution?    Surely  not;  and  yet  this  was 
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what  was  attempted  in  the  present  case.  Written  instmmentt 
are  intended  to  famish  the  evidence  of  contracts — ^they  are 
worthless  if  they  can  be  affected  by  sach  evidence  as  was 
here  submitted. 

Nearly  allied  to  this  was  the  offer  to  prove  by  parol  that  the 
bond  was  not  to  be  '^entered  up"  for  ten  years,  unless  upon  a 
specified  contingency;  and  that  if  judgment  should  be  entered 
upon  it,  in  violation  of  this  arrangement,  it  was  to  be  null  and 
void;  and  that  the  bond  was  entered  up  notwithstanding  the 
stipulation.  This  was  in  direct  conflict  with  the  terms  of  the 
warrant  of  attorney.  It  is  true  that  in  Ayenfs  Appeal^  28  Pa. 
St.  179,  effect  was  given  to  such  a  parol  agreement  in  favor  of 
a  junior  execution  creditor,  not,  however,  in  favor  of  the  debtor. 
As  between  two  judgment  creditors,  the  reason  of  the  rule 
which  excludes  parol  evidence  to  vary,  add  to,  or  contradict 
written  contracts,  does  not  exist.  Between  them  there  is  no 
contract  in  writing;  but  as  between  the  obligor  and  obligee, 
the  warrant  of  attorney  is  expressed  gauthority  to  enter  judg- 
ment immediately.  A  contemporaneous  parol  agreement  not 
to  enter  judgment  for  ten  years  is  no  less  a  contradiction  of  it 
than  would  be  an  agreement  to  strike  out  the  warrant  entirely. 
It  is  argued,  however,  that  under  the  doctrine  of  Renahaw  v. 
Gans,  7  Pa.  St.  117,  and  Rearichy.  StoinehaHy  11  Id.  233  [51 
Am.  Dec.  540],  the  parol  evidence  was  admissible.  The  prin« 
ciple  of  those  cases  is,  that  obtaining  a  paper  for  one  purpose, 
and  subsequently  using  it  for  a  different  and  unfair  purpose, 
is  firaudulent;  and  that  the  subsequent  abuse  will  open  t!)o 
door  for  the  admission  of  parol  evidence  of  what  took  plac^o  :.t 
the  execution  of  the  instrument.  But  if  the  principle  reaches 
so  far  as  is  contended  by  the  plaintiff  in  error,  the  rule  which 
excludes  parol  evidence,  when  offered  to  alter,  add  to,  or  con* 
tradict  a  written  instrument,  is  utterly  annihilated.  The  offer 
of  such  evidence  always  presupposes  tiiat  the  instrument  which 
it  attempts  to  reform  is  used  for  a  purpose  not  originally  con- 
templated, and  that  it  is  so  used,  the  parol  evidence  proposes 
to  prove.  If  it  must  be  admitted,  on  the  ground  that  such 
abuse  of  the  instrument  constitutes  a  fraud,  then  the  very  fact 
is  assumed,  before  the  evidence  is  given  which  it  is  introduced 
to  prove.  This  cannot  be.  Until  the  abuse  or  perversion  of 
the  writtei  instrument  is  shown,  no  firaud  appears  sufficient 
to  make  way  for  the  admission  of  parol  evidence  to  affect  it 
The  doctrine  gf  those  cases  is,  however,  inapplicable  to  that 
which  is  now  before  us.    Here  is  no  attempt  to  use  the  in- 
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■tnuQScrt  for  &  dijBferent  poipoBO  than  that  for  wfaioii.  it 
made. 

There  was  no  error,  therefore,  in  rejectmg  the  eridenoe,  and 
none  that  we  discover  in  this  entire  record. 

The  judgment  is*  affirmed. 


PaBOL'  SVIBSVQB   is   IllADlflBSIBLB  VO  OoimUBlOV  9R  YdtMX 

Wbittsh  Ck>HTBAGT:.  Adair  ▼.  Adahr,  71  Am.  Deo.  779,  and  caaes  cited  in. 
the  note  785;  Henry  v.  Henry,  Id.  354;  PrS>f>le  ▼.  Keni^  Id.  327,  note  330. 
Oral  negotiaticfxiB  antecedent  to  an  nnambigaous  written  contract  are  inadmiB- 
nble  to  control  it:  Bloeeom  ▼.  Orifinf  BTId.  76^  note  80,  citing  prkifr  c— oa. 
Bat  a  party  to  a  oontiaet  obtained  by  frsad  cannot  objeeb  to  testimony  toncK 
ing  to  explain  or  contradict  it:  Ouskmg  v.  .fitoe^  71  Id.  579,  note  681;  HarreH 
V.  nm,  68  Id.  202.  Parol  evidence  of  an  agreem«it  'when  a  note  wae  made 
tliat  it  should  be  renewed  at  maturity  woold  contradict  the  written  contract 
of  the  parties,  and  xa  ^erefore  ioadmissible:  Anapach  v;  Bast,  62  Fbl  St.  399, 
citing  the  principal  caae. 

Aox^  ImuMnLTFT,  Aif3>  Unnra  InkiUsitoi  ja  Pboov  ov  FaAnn  snfficsoafr 
to  set  aside  deed:  See  Ikma  ▼.  McN^dOey,  73  Am.  Dec  169;  EOUy.  McUbaoi, 
70  Id.  353. 

Experts  ooNCEiuriNa  HANUWiUTmo,  Oompetknot  or:  See  State  ▼.  BrotMt, 
70  Am.  Dee.  168,  note  176. 

Expert  TBmMONY,  when  Atooesible:  Note  to  Hammond  t.  Woodman, 
66  Am.  Dec.  228-2A6;  conoeming  haadwiiting:  Id.  2A0;  After  direct  evi- 
dence baa  been  given  on  the  subject  of  handwriting,  the  evidence  of  experts 
is  admissible  in  corroboration:  BurkhobUr  v.  Plank,  69  Pft.  St.  235;  Beeae  ^. 
Beeae,  90  Id.  94,  citing  the  principal  case.  The  principal  case  is  dted  and 
approved  on  the  question  of  expert  testimony,  in  Travia  v.  Brown,  43  Id.  17, 
which,  however,  holds  thst  e]q>ert8  are  not  competent  witneasea  to  make  the* 
comparison  between  genuine  wiitinga  and  the  writing  in  question,  and  to 
testify  to  their  conclusions  from  it,  for  this  is  the  province  of  the  jury. 

False  Representations  Invaudatdtg  Conteaot:  See  Clem  v.  Heweaatle 
etc  B,  B.  Co,,  68  Am.  Dec.  653,  and  cases  cited  in  the  note  654.  The  mis- 
representation of  a  material  fact  is  fraudulent,  though  unintentional:  Abform 
V.  Brannan,  Id.  274,  and  nets  280.  The  mere  intent  to  conmnt  a  frand  vdiich 
does  not  result  in  an  act  injurious  to  the  person  intended  to  be  defranded 
cannot  be  pleaded  in  bar  of  an  action:  Keller  v.  Joknaon,  71  Id.  355.  Dam- 
ages as  well  as  the  fraud  must  be  proved:  Bi^  v.  PoweU,  Id.  168,  and  note 
173.  False  representation  to  avoid  a  contract  must  be  of  a  material  matter, 
upon  which  the  party  whom  it  afiects  injuriously  had  a  rigjit  to  rely,  and  did 
rdy:  Inaurance  Co,  v.  Beied,  33  Ohio  St.  292,,  citing  the  principal  case. 

Duress,  What  CoNsrinrrxa:  HcurrU  v.  Tymm,  64  Am.  Dec.  661,  note 
citing  prior  cases  667.  A  deed  cannot  be  invalidated  by  proving  a  threat  to 
sue  the  grantor  for  a  good  cause  of  action:  Id.  A  threat  of  lawful  imprison- 
ment is  not  duress:  See  Eddy  v.  Herrin,  35  Id  261;  Moore  v.  Adam*,  32  Id. 
723;  note  to  Mayor  qf  Baltimore  v.  Lefferman,  45  Id.  158,  159.  In  HaUonai 
Banko^On^ordY.  Kirk,90^'Ba^  St.  51,  it  is  held  that  a.  promissory  note  is  void 
whore  the  consideration  therefor  is  the  promise  of  the  payee  that  he  will 
refrain  from  prosecuting  the  son  of  the  maker  for  forgery,  distinguishing  the 
princ^ai  case  on  the  groxmd  that  in  the  principal  case  there  wasa  false  repre- 
■entatioii;  that  other  peraons  threatened  proeecutioii.    In  tiat  oase^  however. 
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the  decision  iwtod  at  least  partially  upon  a  atatate  making  erimiaal  the  eom- 
pounding  of  a  felony.  The  consideration  was  therefore  nnUwfoL  Mere 
threats  of  injury  in  regard  to  property  without  a  power  over  it  also  to  enable 
the  party  to  execute  his  threate,  are  not  in  themselves  duress  ftr  ndmu,  how* 
ever  otherwise  they  may  enter  into  questians  of  fraud  or  extortuni:  MUkr  t. 
AnOar^  68  Id.  483^  dting  the  principal 


Chaelton's  Appeal. 

[M  PBirirsYLVAiiiA  Stati,  47&] 
Bz£cuTOB  OB  Adunisthator  IS  LiABLs  FOR  Dbbts  Duv  Ebtatm  Lost 
through  his  gross  negligence  in  enforcing  payment. 

BzXCUTCm  OR  ABmNIBTKATOR  IS  TrUBTBI  VOB  OOLUHmON  Ain>  DiSTEIBir- 

TiON,  NOT  lOB  In YBSTMiorr,  and  is  liable  for  want  of  ordinary  diligence  in 
the  collection  of  debts.  His  duty  is  unlike  that  of  a  guardian  who  is  not 
bound  to  sue  at  once,  but  may  leave  the  debt  where  he  finds  it»  unless 
there  is  reason  to  apprehend  danger. 

Executor  or  Administrator  is  itndsr  Obligation  to  Dhjqbncb  in  Prb- 
PARiNO  VOR  DiaTRiBonoN,  and  cannot  be  justified  in  putting  forth  no 
efforts  to  collect  a  debt  due  the  estate  for  a  period  of  three,  four»  or  &Y9 
years. 

WnERB  Administrator  has  bkxh  Suroharoed  on  Exobptiohs  to  his 
Account,  the  widow  and  all  the  heirs  are  entitled  to  participate  in  the 
entire  fund  aa  finally  ascertained,  though  some  of  them  did  not  except  to 
the  account. 

Appeal  by  Charlton,  administrator  of  Carpenter,  deceased, 
from  a  decree  surcharging  him  with  certain  debts  due  the 
estate  which  had  not  been  collected.  The  debts  were  balances 
due  the  estate  from  certain  wards  of  whom  the  deceased  had 
been  guardian  in  his  life-time.  The  guardianship  accounts 
were  filed  by  the  appellant  as  his  administrator,  and  the  bal- 
ances determined  upon  the  confirmation  of  these  accounts. 
Charlton  made  no  effort  to  collect  these  claims,  and  upon  ex- 
ceptions to  his  administration  account  filed  by  the  guardian  of 
the  five  minor  children  of  the  deceased,  the  court  surcharged 
him  with  the  amounts  of  these  claims,  and  distributed  the  final 
balance  thus  found  to  be  in  his  hands  among  the  widow  and 
eight  children  of  the  deceased. 

Roberta  and  MeUon,  for  the  appellant. 
R.  B.  CamahaUj  for  the  appellees. 

By  Court,  Strong,  J.  We  are  not  prepared  to  say  that  the 
orphans'  court  erred  in  holding  the  appellant  accountable  for 
the  debts  due  the  decedent's  estate  from  Rebecca  Dysart,  and 
from  Jeanette  and  Josephine  Upperman.  The  auditor's  report 
establishes  that  both  these  debts  might  have  been  collected; 
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they  were  nye  for  execution,  one  in  1853,  and  the  other  in 
1855,  but  no  step  was  taken  to  collect  the  money.  It  is  now 
said  that  the  matter  was  purposely  delayed,  lest  application 
should  be  made  for  bills  of  review.  The  possibility  of  such 
applications  is  quite  an  insufficient  reason  for  the  great  delay. 
So  the  auditor  thought,  and  his  report  finds  that  the  appellant 
had  been  guilty  of  gross  negligence;  so  gross  that  no  man  of 
ordinary  prudence  would  have  exhibited  it  in  conducting  hiB 
own  affairs.  The  appellant  was  an  administrator;  he  was  a 
trustee  for  collection  and  distribution,  nor  for  investment.  His 
duty,  therefore,  was  unlike  that  of  a  guardian.  The  latter  is 
not  bound  to  sue  at  once,  but  may  leave  a  debt  where  he  finds 
it,  unless  there  is  reason  to  apprehend  danger;  but  an  executor 
or  administrator  is  under  obligation  to  diligence  in  preparing 
for  distribution.  He  cannot  be  justified  in  putting  forth  no 
efforts  to  collect  a  debt  due  the  estate  which  he  represents  tat 
a  period  of  three,  four,  or  five  years,  as  in  the  present  case. 
Not  a  solitary  step  appears  to  have  been  taken  up  to  this  day. 
The  cases  cited  in  regard  to  the  liability  of  guardians  are  inap- 
plicable to  such  a  trust  as  the  appellant's.  The  true  rul .  will 
be  found  in  Johnston^ %  Estatey  9  Watts  &  8.  107.  We  do  not 
desire  to  be  understood  as  holding  that  an  administrator  is 
bound  to  sue  immediately  a  debt  due  his  intestate,  or  encounter 
the  hazard  of  personal  liability  for  it;  such  is  not  the  rule,  but 
he  is  responsible  for  the  want  of  ordinary  diligence.  When  he 
has  suffered  years  to  pass  by  without  any  effort  to  collect  such 
a  debt,  or  offering  any  excuse  for  his  failure  to  proceed;  when 
an  auditor,  on  his  account,  has  convicted  him  of  gross  negli- 
gence— we  will  not  reverse  the  decree  of  the  orphans'  court  con- 
firming the  report  of  the  auditor. 

The  other  exceptions  urged  against  the  decree  are  answered 
by  the  principles  asserted  in  Landis  v.  Seoitj  32  Pa.  St.  604. 
The  accountant  having  been  surcharged  with  the  two  debts 
due  the  estate  of  the  decedent,  the  original  exceptions  having 
been  made  to  the  account  itself,  and  not  to  the  distribution, 
the  widow  and  all  the  heirs  were  entitled  to  participate  in  the 
entire  fund  as  finally  ascertained. 

The  decree  of  the  orphans'  court  is  affirmed,  with  costs. 

EXSODTORS  AND    ADMnnaT&AIOBS  ABB    NOT   TBTTBISn  WOOL    ISVllfi'MMT; 

tbtate  qfKnighi,  73  Am.  Deo.  631,  and  note.  ■ 

EZBOUTOB  OB  ADMnrnTBATOB  IS  NOT  LXABLB  lOB  DXBIB  NOT  OOLLBOXBB^ 

except  in  oaiee  of  groea  neglect:  Searbanmgh  ▼.  WaUoim,  (SOAbl  Deo.  S2B,  ud 
note 640;  KeOai^s  Appeal,  49 Id.  616;  Baile^Y.  DibowtA.  48 Id.  7601 
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Baetlett  V.  Beown. 

(6  BHODB  ISL4Jn>,  87.J 

4ani»r  ior  MAUciousi  Pbosicution  Sufposu  Bom  PiAomwt^B  Imhockkct 
of  the  oharga  npon  which  he  has  been  prosecatod,  and  also  want  of  prob- 
able canw  of  his  guilt.  If  there  be  real  guilty  or  apparent  guilt  believed 
by  the  proseontor  to  be  real,  the  most  express  malioe  in  proeecating  will 
not  support  the  action. 

Pabtt  pROsaoinuro  Amothkr  upon  Charob  that  Hi  Stolb,  took,  and 
oanied  away  cnltiyated  fruit  growing  upon  the  lands  of  the  prosecutor, 
is  not,  after  the  quashing  of  the  criminal  complaint,  liable  to  an  action 
for  malicious  proeeontion,  where  the  complaint^  though  containing  words 
of  harsh  surplusage,  was  substantially  true. 

Qm  Who  Fully  and  Fairlt  States  Facts  to  his  Ck>uNSEL,  whose  can- 
dor and  skiir  he  has  no  reason  to  doubt,  on  whose  advice  he  signs  and 
swears  to  a  criminal  complaint  against  another,  is  protected  by  such  ad- 
vice from  an  action  for  malicious  prosecution  instituted  against  him  after 
the  quashing  of  the  criminal  complaint. 

Cabe  for  malicious  prosecution.  The  criminal  proceeding, 
for  the  prosecution  of  which  this  action  was  brought,  wsig 
qusished  by  the  magistrate  because  the  complaint  did  not  al- 
lege in  the  language  of  the  statute  that  the  fruit  was  taken 
and  carried  away  "  without  the  consent  of  the  owner  thereof." 
The  other  &cts  are  sufficiently  stated  in  the  opinicm. 

Bailau  and  Payncj  for  the  plaintiff. 

JZoMfwon,  for  the  defendant. 

By  Court,  Ames,  C.  J.  The  action  for  malicious  proeecution 
supposes  not  only  the  plaintiff's  innocence  of  the  charge  upon 
which  he  has  been  prosecuted,  but  want  of  probaUe  cause  of 
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his  guilt.  The  grounds  of  it  are,  '^  on  the  platntiflTs  ride,  in- 
nocence, and  on  the  defendant's,  malice:"  Per  Parker,  C.  J., 
Jones  V.  Owynn^  10  Mod.  217;  and  if  there  be  real  guilt,  or 
apparent  guilt  believed  by  the  prosecutor  to  be  real,  the  most 
express  malice  in  prosecuting  will  not  support  the  actkNn: 
Johnstone  v.  Sutton  (in  error),  1  T.  R.  544. 

In  the  case  before  us,  it  seems  that  the  defendant  procured 
the  arrest  of  the  plaintiff  upon  the  charge  that  he  feloniously 
Htole,  took,  and  carried  away  cultivated  fruit,  to  wit,  ripened 
cherries,  the  property  of,  and  growing  upon  the  lands  of,  the 
defendant;  which,  inasmuch  as  theft  cannot  be  committed  of 
pucli  a  subject,  is  not  a  defective  charge  of  theft,  but  a  harsh 
mode  of  charging  our  statute  ofifense  of  taking  growing  fruit 
without  license  of  the  owner.  If  the  defendant  had  spoken 
such  words  of  the  plaintiff,  proof  of  them  would  not  have  sup- 
ported an  action  by  the  latter  for  a  slanderous  accusation  of 
tlieft,  but  would  be  deemed  to  amount  to  a  charge  of  trespass 
only;  and  whether  written  or  spoken,  the  legal  construction 
of  them  must  be  the  same. 

Had  this  substantial  charge  been  false,  as  well  as  malicious, 
it  would,  on  account  of  the  vexation  and  expense  caused  by 
it,  have  supported  an  action  for  malicious  prosecution.  We 
are  satisfied,  however,  from  the  proof,  that  the  plaintiff  did,  on 
more  than  one  occasion,  pick  cherries  from  the  trees  of  the  de- 
fendant, as  he  passed  under  them  along  the  street,  without  his 
leave.  The  complaint,  therefore,  though  containing  words  of 
harsh  surplusage,  was  substantially  true,  and  upon  this  ground 
the  defendant  is  entitled  to  judgment. 

But  if  this  were  otherwise,  there  is  another  ground  upon 
which,  as  it  seems  to  us,  the  defense  to  this  action  is  full.  We 
are  satisfied  from  the  proof  that  the  defendant  fully  and  fairly 
submitted  his  cause  of  complaint  against  the  plaintiff  to  a 
counselor  of  this  court,  residing  in  Woonsocket,  for  his  pro- 
fessional advice  and  aid;  that  under  his  direction  the  com- 
plaint was  made,  and  that,  the  complaint  being  filled  in  with 
his  own  hand,  its  objectionable  form  was  caused  by  his  mis- 
recollection  of  the  statute  concerning  the  taking  of  growing 
fruit,  or  at  any  rate,  without  fault  or  neglect  on  the  part  of 
the  defendant.  There  is  no  evidence  which  leads  us  to  suspect 
that  the  defendant,  a  laboring  man,  doubted,  or  had  cause  to 
doubt,  the  soundness  of  the  legal  advice  given  to  him,  or  sus- 
pected even  when  he  signed  and  swore  to  the  complaint  pre- 
pared for  him  by  a  professional  man,  that  there  wis  a  misnomer 


Marchi  1859.]  Babtutt  v.  Bbowh.  677 

of  the  offense  therein  charged.  To  the  defendant,  then,  it  was 
a  case  of  apparent  guilt  of  theft,  believed  by  him  to  be  real; 
and  this,  according  to  the  resolution  of  the  judges,  reported  to 
the  house  of  lords  by  Lords  Mansfield  and  Loughboroagh,  in 
the  case  of  Johnstone  v.  Suttonj  1  T.  R.  544,  before  cited,  will 
not  support  an  action  for  malicious  prosecution,  even  though 
the  most  express  malice  be  proved  in  the  prosecutor.  In  other 
words,  though  there  be  malice,  there  is  probable  cause;  and  the 
former  must  concur  with  the  want  of  the  letter  to  the  main* 
ienance  of  the  action. 

Although  there  has  been  some  question  how  far  the  advice 
of  counsel  can  shield  a  defendant  in  an  action  of  this  sort,  yet 
the  weight  of  authority,  and  as  it  seems-  to  us  the  more  rear 
sonable  opinion,  is,  that  if  the  defendant  is  not  in  fault,  but 
has  been  wrongly  advised  as  to  his  rights,  upon  a  state  of  facts 
fully  and  fairly  presented  by  him  to  a  professional  man,  whose 
candor  and  skill  he  had  no  reason  to  doubt,  the  advice  will  be 
a  sufficient  protection  for  him:  Hewlett  v.  CruchUy^  5  Taunt. 
277;  Snow  v.  AUen,  1  Stark.  502;  Ravenga  v.  MackintoAj  2 
Bum.  &  Cress.  693;  Blunt  v.  Littley  3  Mason,  102;  Stone  v. 
Ssdn/t,  4  Pick.  393  [16  Am.  Dec.  349];  Thompson  v.  Mwsey,  8 
Greenl.  310;  Stevens  y.Fassett,  27  Me.  266;  Hall  v.  Suydanij  6 
Barb.  83;  WalUr  v.  Sample,  25  Pa.  St.  276;  Kendrick  v.  Cy- 
p^rty  10  Humph.  291;  Chandler  v.  McPherson,  11  Ala.  916; 
WiUiams  v.  Vanm^ter,  8  Mo.  339  [41  Am.  Dec.  644];  contra^ 
Clements  v.  Ohrly,  2  Car.  &  E.  686,  689,  per  Lord  Denman. 

For  these  reasons,  our  judgment  must  be  for  the  defendant. 


Malicb  akd  Wajtt  or  Probable  Cacsb  must  bb  Showk  in  an  actioQ 
for  malicious  prosecution:  See  Mocmey  v.  KenwU,  61  Am.  Dec  570»  note  680, 
where  other  cases  are  collected;  BbAy  v.  Brundige^  Id.  443,  note  444,  where 
Uie  question  is  considered  whether  an  action  lies  iot  malidous  proseoation 
before  a  court  having  no  jurisdiction  of  the  offenae:  Ofifin  v.  Cbrntb^  68  Id.  Sfl^ 
note  93,  coUecting  prior  cases. 

Pbobablb  Gaitsb  im  Action  roB  Maucious  Pbosbcdtion:  See  Parker  r, 
ffujUingion^  66  Am.  Dec.  465,  note  466,  where  other  cases  are  coUected. 

Acting  undeb  Advice  or  Cottnbsl,  Evidence  or,  to  Rebut  Maliob  in 
a  criminal  prosecution:  See*  Yoemm  v.  Po%,  36  Am.  Deo.  683,  note  686,  whers 
ether  cases  are  collected. 
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Spbagub  V.  Rhodes. 

[0  Bhodi  Islajio,  5ft.] 
CousT  cm  Bqutit  will  not  Retain  Bill  to  Abati  Dam  wUch  flowi 
plaintiff's  lands,  nntil  his  title  is  established  at  law,  where  there  has  been 
a  user  by  the  defendant  for  upwards  of  forty  yean,  nnder  an  alleged 
claim  of  right,  but  will  dismiss  the  bill  with  costs. 

Bill  in  equity  to  abate  a  dam  maintained  by  the  defend- 
ants at  the  outlet  of  Mashapaug  pond,  in  Cranston,  which,  it 
was  alleged  in  the  bill,  caused  water  to  flow  back  upon  the 
lands  of  the  plaintiffs,  and  created  a  nuisance  thereon.  The 
defendants,  in  their  answer,  set  up  as  defenses,  that  they  and 
those  from  whom  they  claimed  title  had  maintained  the  dam, 
under  a  claim  of  right,  for  upwards  of  forty  years  before  the 
filing  of  the  bill,  paying  the  plaintiffs  and  those  under  whom 
they  claimed  a  compensation  for  the  flow  upon  their  lands,  the 
last  payment  having  been  made  in  1852,  in  full  of  all  damages 
up  to  August  1,  1850;  and  that  they  had  never  refused  to  pay 
such  compensation.  The  facts  admitted  by  the  plaintiffs,  and 
relied  upon  by  the  defendants,  were:  One  William  Potter, 
about  the  year  1809,  owned  the  premises  at  the  Mashapaug 
pond  described  in  the  bill,  and  erected  on  them  a  mill  and  the 
dam  in  question.  Potter  ran  this  mill  and  maintained  the  dam 
until  1820,  when  he  sold  the  factory  estate,  including  the  land 
and  buildings,  one  undivided  moiety  to  the  defendants  Rhodes 
uiid  others,  under  the  firm  name  of  the  Bellefonte  MannfiEUstur* 
ing  Company,  and  the  other  moiety  to  Thomas  Sprague.  At 
the  time  of  this  conveyance,  said  company  owned  and  operated 
the  Bellefonte  mill,  situated  about  a  mile  and  three  quarters 
below  said  dam,  upon  the  same  stream,  and  still  owned  by  the 
defendants  Christopher  and  Robert  Rhodes,  and  George  C.  and 
Phebe  Arnold;  and  said  Thomas  Sprague  owned  and  operated 
a  mill,  since  known  as  the  Cunliff  mill,  on  the  same  stream, 
and  between  the  Bellefonte  and  Mashapaug  mills,  which  Cun- 
liff estate  is  now  owned  by  the  defendants  Bowen  and  Batty. 
In  1829,  the  Mashapaug  mill,  having  become  dilapitated,  was 
taken  down,  and  has  never  been  rebuilt,  but  said  Mashapaug 
dam  is  still  maintained  for  the  use  of  the  Bellefonte  and  Cun- 
liff mills.  The  undivided  moiety  of  the  Mashapaug  estate  and 
privilege  belonging  to  the  owners  of  the  Cunliff  mill  has  al- 
ways been  conveyed  therewith.  Compensation  has  been  paid 
hy  the  respondents  and  those  from  whom  they  claim  to  the 
complainants  for  every  year  that  the  complainants'  land  has 
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been  flowed,  up  to  the  year  1850.  The  respondents  have  never 
refused  to  pay  since  that  time,  although  they  have  neglected 
so  to  do.    Other  facts  appear  from  the  opinion. 

Bradley  and  Meicalfj  for  the  complainants. 

Matthewsortf  for  the  respondents. 

By  Court,  Ames,  C.  J.  It  is  evident  that  this  case  is  not 
one  for  the  specific  action  invoked  by  the  bill.  The  right  of 
the  plaintiffs,  so  far  from  being  clear  from  what  has  been  dis- 
closed at  the  hearing,  is  embarrassed  in  the  first  place  by  the 
question  under  our  mill  act.  This,  it  is  true,  we  might,  as  in- 
cidental to  the  relief,  decide;  but  then,  again,  the  title  is  ren- 
dered, at  the  very  least,  doubtful,  by  the  mixed  question  of 
law  and  fact  which  the  case  raises,  to  wit,  whether  the  de- 
fendants have  not,  by  the  adverse  enjoyment  of  themselves 
and  of  those  imder  whom  they  claim  for  upwards  of  twenty 
years  under  a  claim  of  right,  gained  a  title,  as  against  the 
plaintiffs,  to  keep  up  this  dam  for  the  use  of  their  mills,  upon 
paying  a  reasonable  compensation  for  flowage.  These  are  ques- 
tions for  a  court  of  law;  and  the  last  peculiarly  so,  not  only 
from  its  exclusively  legal  character,  but  from  the  kind  of 
proof  which  it  involves,  proper  to  be  submitted  only  to  a  jury. 

No  doubt  a  court  of  equity  may,  when  it  finds  the  plaintiff's 
title  embarrasseed  by  mixed  questions  of  law  and  fact,  retain 
tbe  bill  and  give  the  plaintiff  liberty  to  bring  an  action  at  law 
or  make  up  issues  at  law  fitted  to  resolve  those  questions.  But 
in  a  case  like  this,  where  the  title  of  the  plaintiffs,  doubtful 
under  the  statute  at  best,  has  been  suffered  by  them  to  be 
weighed  down  by  upwards  of  twenty  years'  user  of  the  defend- 
ants, which,  so  far  as  we  can  see,  was  adverse,  the  proper  course 
of  the  plamtiffs  was,  before  filing  their  bill,  to  have  asserted 
their  title  at  law;  and  afterwards,  if  there  successful,  to  come 
here  for  redress  against  a  continued  resistance  to  their  estab- 
lished legal  rights. 

There  is  no  reason  apparent  for  their  coming  into  this  court 
in  the  first  instance,  such  as  there  would  be  if  they  were  suf- 
fering an  irreparable  mischief  which  demanded  the  interpo* 
sition  of  the  court,  pending  the  litigation  at  law;  or  if  they  re- 
quired the  aid  of  the  court  to  insure  them,  by  way  of  condition 
upon  the  other  party  in  the  matter  of  proofs,  or  by  discovery, 
a  fair  trial  at  law.  Nothing  of  this  sort  is  even  pretended; 
but  it  is  the  bald  case  of  plaintiffs  coming  into  this  court  to 
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abate  a  mill-dam^  or  the  dam  of  a  reservoir  for  theuaeof  milla, 
on  account  of  the  flowage  of  land  caused  thereby,  when  they 
have  accepted  compensation  for  the  flowage  from  1809  to  1850; 
the  dam  having  been  kept  up  as  a  mere  reservoir  dam  at  least 
from  1832  to  the  filing  of  this  bill  in  1855,  notwithstanding  as 
one  of  the  plaintiffs  swears  he  disputed  the  right  of  the  defend- 
ants to  maintain  it.  It  is  singular,  if  the  right  were  really 
contested  by  him,  that  he  did  not,  in  all  this  course  of  time, 
contest  it  in  the  effectual  form  of  an  action  at  law,  by  which 
it  might  have  been  settled  for  or  against  him.  And  during 
the  three  years  and  upwards  that  this  bill  has  been  pending, 
it  is  again  singular  that  no  application  has  been  made  to  the 
court  by  the  plaintiffs  for  liberty  to  bring  an  action  at  law  to 
establish  their  title. 

In  the  leading  case  upon  this  subject  of  Bacon  v.  JeneSj  4 
Myl.  &  C.  433,  S.  C,  18  Eng.  Ch.  432,  Lord  Cottenham  says 
that  he  could  ''find  no  case  in  which  the  court  has  thought  it 
right  to  retain  a  bill,  simply  for  the  purpose  of  enabling  a 
plaintiff  to  do  that; "  that  is,  to  bring  an  action  at  law  to  set- 
tle his  title,  ''which  these  plaintifib  might  have  done  at  any 
time  during  the  last  four  years;"  referring  to  the  period  of 
time  which  had  elapsed  since  the  plaintiffs  knew  of  what  they 
claimed  to  be  an  infringement  of  their  right.  But  what  should 
be  said  of  retaining  a  bill  until  the  right  was  settled  at  law, 
after  a  delay  of  the  plaintiff  to  bring  an  action  for  upwards  of 
twenty-six  years  since  he  obtained  such  knowledge?  What 
should  be  said  of  a  delay  to  sue  so  protracted,  and  an  adverse 
user  on  the  other  side  so  long  continued,  that  it  has  become  a 
grave  question  at  least  whether  the  user  has  not  ripened  into 
a  right?  Under  such  circumstances,  we  can  give  no  relief  upon 
this  bill,  nor  find  any  precedent  for  retaining  it  until  the  title 
of  the  plaintiffs  is  settled  at  law;  and  as  upon  this  ground  the 
bill  must  be  dismissed  with  costs,  we  purposely  abstain  from 
touching  upon  the  matters  of  law  and  fact  concerning  the 
title,  as  well  as  upon  the  ground  of  equitable  estoppel  set  up 
in  the  answer. 

Bill  dismissed,  with  oosts. 

Ovi  STANDnro  bt  ajtd  PxaiOTEDra  SBSOinni  ov  8kabl%  and  having  the 
right  to  prevent  it^  cannot  invoke  the  aid  of  the  court  to  eof  oroe  a  remedy  in 
equity  for  its  removal:  fTAtfn^  v.  Uhkm  BaSbeay  Gx,  71  Am.  Dea  715^  and 
Bote722i 

STATirrB  07  IiDnx4TiDi»  Di  BQunTs  8e»  Tkmm  r.  JUme^  SO  Am.  Dm. 
n^iiola2I2. 
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PiTZPATRioK  V.  Fitzpatrick. 

[6  RhoDI  JSLAMD,  64.] 

ICzHVTM  or  TBBnxoNT  or  WTTNias»  Takxh  bt  Jhsob  nr  Coubib  ow  Tbial 

had  before  him,  are  admiwrible  in  another  <9tfe,  in  which  each  witneea  ia  a 
party,  as  evidence  of  an  adnuasion  made  by  him  in  each  testimony, 
when  the  judge  teatifiee  that  each  minntes  were  made  by  him  at  the  ttial, 
and  that  he  believes  them  to  be  correct,  althongh  he  also  swears  that  be 
does  not  recollect  the  testimony  of  the  witness,  and  that  the  minntes  fail 
to  recall  it  to  his  memory. 
DB8CRipnoM  or  Lakd  in  NoncB  or  Mobtoaobb's  Salb  undbb  Powbb 
contained  in  the  mortgage,  by  a  reference  to  a  plat  or  deed  on  record,  is 
snfficient;  nor  is  it  necessary  that  such  notice  be  signed  by  the  mortgagee, 
when  the  power  authorised  and  required  it  to  be  given  by  the  assignee, 
who  might  sell  under  it. 

^HBBB  DeBD  is  so  DETEtTIVKLY  EXBOUTED  UNDER  PoWBB  IS  MOBTOAQB 

as  to  be  void,  and  is  followed  by  a  quitclaim  deed  from  the  grantee 
therein  to  the  mortgagee  who  sold  under  the  power,  the  former  deed  may 
be  corrected  by  the  parties,  by  interlineations,  and  both  deeds  being  re- 
acknowledged  and  recorded  anew  as  of  a  subsequent  date,  may  be 
regarded  as  redelivered  as  of  the  new  date,  so  as  to  take  effect  from  their 
redelivery. 

Ill  AcnoN  or  TBBSPAfls  akd  EjBoniBNT,  Plbas  or  not  Guiltt  and  or 
Soil  and  Frbbhold  look  to  the  state  of  things  at  or  before  the  com- 
mencement of  the  action,  and  if  matter  of  discharge  accrue  to  the  defend- 
ant pending  the  action,  it  must  be  pleaded  to  the  further  maintenance  of 
the  action,  if  it  has  arisen  after  suit,  but  before  plea  or  continuance,  and 
puis  darrein  conlinuanoef  if  after  plea  or  issue  joined.  A  defendant  in 
such  action  cannot,  therefore,  protect  his  possession  by  setting  up  sn  out- 
standing mor^jage  of  the  plaintiff's  ancestor  purchased  in  by  the  defend- 
ant pending  the  action,  nor  by  setting  up  such  a  mortgage  discharged  of 
record  before  the  commencement  of  the  action,  but  assigned  to  him  pend- 
ing the  action,  although  he  proves  that  the  mortgage  was  purchased  by 
him  before  the  commencement  of  the  action  and  discharged  by  the  mis- 
take of  the  mortgagee  instead  of  being  assigned. 

As  Gbnebal  Rulb,  No  Questions  can  be  Consiobrbd  on  Motion  roB  New 
Trial  except  those  that  were  raised  at  the  trial;  but  where  the  facts,  as 
allowed  by  the  judge  and  conceded  by  both  parties,  show  a  fatal  defect 
in  the  title  of  the  plaintiff  in  an  action  of  trespass  and  ejectment,  which 
oould  not  have  been  obviated  by  further  proof  on  his  part,  the  court  may, 
on  such  a  motion,  consider  the  point  stiU  open  and  dispose  of  the  case 
in  such  a  manner  as  justice  seems  to  require. 

0KI88I0N  IN  NonoB  OB  Mortgaobb's  Salb  to  Name  TtuB  and  Placb  of 
the  sale  is  fatal,  and  renders  such  notioe  invalid. 

Trespass  and  ejectment  to  recover  poeseesion  of  lot  of  land 
in  the  north  part  of  the  dty  of  Providence.  Pleas,  the  gen* 
eral  issue,  and  soil  and  freehold  in  the  defendants.  At  the 
trial,  it  appeared  that  the  plaintiffs,  who  were  infants,  claimed 
title  as  the  children  and  sole  heirs  at  law  of  Martin  Fitz- 
patrick.   The  lot  was  fdrmerly  owned  by  William  Donnelly, 
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who  mortgaged  it  to  the  defendant  Edward  Fitzpatrick,  which 
mortgage  contained  a  power  of  sale  to  said  Edward,  his  heirs, 
executors,  administrators,  and  assigns,  he  or  they  "  first  giving 
three  months'  notice  of  such  sale,  and  of  an  adjourned  sale, 
two  weeks,  in  some  public  newspaper  in  said  Providence."    To 
prove  the  assignment  of  this  mortgage  by  Edward  Fitzpatrick, 
to  their  father,  Martin  Fitzpatrick,  the  plainti£fs  submitted 
evidence  tending  to  prove  that  the  original  assignment  of  the 
mortgage  was  formerly  in  the  possession  of  Martin,  that  Ed- 
ward, who  had  access  to  the  place  where  it  was  kept,  had  taken 
it  and  refused  to  produce  it    They  then  offered,  as  secondary 
proof  of  the  same,  a  certified  copy  from  the  registry  of  deeds 
in  Providence,  together  with  the  testimony  of  Hon.  William  R. 
Staples,  late  chief  justice  of  the  supreme  court,  to  his  minutes 
of  tlie  sworn  admission  of  Edward,  taken  on  a  trial  before  him, 
from  which  it  appeared  that  said  Edward,  as  a  witness,  swore 
that  he  had  assigned  said  mortgage  to  Martin,  and  had  received 
from  him  a  consideration  therefor.    Judge  Staples  produced 
the  minutes  in  his  handwriting,  but  stated  that  he  did  not 
recollect  the  testimony  at  all,  even  after  reading  his  minutes, 
but  that  they  were  the  minutes  taken  by  him  as  judge  presid- 
ing at  the  trial,  and  that  he  presumed  they  were  correct.    The 
plaintiffs,  in  further  proof  of  their  title,  offered  evidence  tend- 
ing to  prove  that  said  Martin  advertised  in  the  "  Providence 
Journal"  for  the  length  of  time  required  by  the  power  in  the 
mortgage,  the  following  notice:   "Mortgagee's  sale. — ^Will  be 
Bold  by  public  auction  on  Friday,  April  19,  1850,  by  virtue  of 
a  power  of  sale  contained  in  a  deed  of  mortgage,  made  and 
executed  by  William  Donnelly,  August  23,  1849,  a  certain  lot 
of  land,  with  the  buildings  and  improvements  thereon,  situate 
in  the  northerly  part  of  the  city  of  Providence,  being  the  lot 
of  land  numbered  (10)  ten,  on  a  plat  of  the  land  of  Samuel 
Whelden,  surveyed  and  platted  by  H.  F.  Walling,  July  7, 1845. 
By  order  of  the  mortgagee."    The  plaintiffs  then  submitted 
proof  that  on  the  nineteenth  of  April,  1850,  the  lot  was  sold 
to  John  Doran,  as  the  highest  bidder,  and  in  further  evidence 
of  their  title  offered  the  deeds  described  in  the  opinion.     To 
maintain  the  issues  on  their  part,  the  defendants  offered  in  evi- 
dence a  mortgage  deed  of  the  premises  of  a  date  prior  to  the 
mortgage  under  which  the  plaintiffs  claimed,  but  assigned  to 
Edward  Fitzpatrick  after  the  commencement  of  this  action. 
They  also  offered  in  evidence  a  mortgage  deed  of  the  premises, 
made  by  Martin  Fitzpatrick  to  Mowry  and  Steere,  and  ep 
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asgigmnent  thereof  to  Edward  Fitzpatrick,  which  latter  is  the 
mortgage  referred  to  in  the  opinion.  The  other  facts  neceezary 
to  an  understanding  of  the  case  are  stated  in  the  opinicm. 

James  TUUnghastf  for  the  motion. 
Curreyy  against  the  motion. 

By  Court,  Ames,  C.  J.  The  first  ground  for  new  trial,  set 
down  in  this  motion,  that  the  judge  presiding  at  the  trial  ad- 
mitted the  minutes  taken  by  Judge  Staples  when  trpng  a  case, 
of  the  testimony  of  one  of  the  defendants,  for  the  purpose  of 
proving  that  defendant's  admission,  is  clearly  untenable.  The 
objection  made  to  the  admissibility  of  this  evidence  is,  that 
the  judge  could  not  recollect  the  testimony  independent  of  hi? 
minutes,  nor  refresh  his  memory  with  them  of  what  the  testi- 
mony  was,  but  could  merely  swear  that  they  were  taken  by 
him  as  judge  in  the  course  of  the  trial  of  a  case  before  him, 
and  that  he  believed  them  to  be  correct  Such  minutes 
are  taken  by  every  judge  in  our  supreme  court  and  court  of 
common  pleas,  as  a  necessary  part  of  his  official  duty  in  the 
trial  of  causes;  in  order,  not  only  to  enable  him  to  instruct  the 
jury  in  the  law  applicable  to  the  facts,  which  by  law  he  must 
do,  or  to  sum  up  the  evidence  to  the  jury,  which  by  law  he  may 
do,  but  to  enable  him  to  allow  grounds  for  new  trial,  founded 
upon  the  evidence,  under  the  rules  and  bills  of  exceptions, 
under  the  requirement  of  the  statute.  Numerous  as  trials. 
and,  consequently,  voluminous  as  such  minutes  must  neces- 
sarily be,  to  apply  to  them  the  strictest  rule  that  can  be  found 
with  regard  to  the  voluntary  exceptional  memorandum  of  an 
ordinary  witness  would  be  to  banish  them  as  a  source  of  evi- 
dence for  the  numerous  and  important  purposes,  in  the  admin- 
istration of  justice,  for  which  they  are  needed;  since  no  judge, 
unless  possessed  of  a  superhuman  memory,  could,  in  general, 
truly  testify  further  than  Judge  Staples  testified  in  this  case, 
that  these  were  his  minutes  of  what  took  place  before  him, 
written  by  him  at  the  time,  and  that  he  believed  them  to  he 
correct.  We  think  that  the  fair  presumption  decidedly  is,  that 
they  are  correct;  and  that  if  rules  of  evidence  are  designed  to 
elicit  and  not  to  obstruct  the  passage  of  truth  to  a  jury,  they 
ought  to  be  admitted  as  evidence,  with  such  verification  of 
them  as  in  the  nature  of  things  is  possible.  It  would  be  quite 
easy  to  hunt  up  cases  which  would  justify  the  admissibility  of 
the  ordinary  memoranda  of  a  witness,  unofficially  taken  to  re* 
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fresh  his  memory,  upon  quite  as  slight  a  basis  of  reoollcctkii 
as  existed  in  the  case  before  us.  Be&renoes  to  some  of  them 
may  be  found  in  1  Oreenl.  Bv.,  sec.  437,  note  3.  But  such 
minutes  as  these  stand,  and  are  admissible  as  evidence,  upon 
their  own  peculiar  grounds.  They  occupy  a  place  midway 
between  official  records  and  ordinary  unofficial  memoranda; 
and  are  the  highest  kind  of  minutes  or  entries,  as  in  relation 
to  accounts  they  are  called,  made  in  the  course  of  business. 
The  distinction  between  memoranda  or  entries  of  facta,  and 
memoranda  of  what  is  said,  adverted  to  at  the  argument,  haa 
no  application  to  them;  since  it  is  the  official  duty  of  the 
judge,  because  necessary  to  enable  him  properly  to  perform  the 
duties  of  his  office,  to  take  minutes  of  what  is  said  by  witnesses 
in  giving  their  testimony.  With  every  guaranty  for  their 
general  correctness,  which  official  position  and  duty,  and  even 
necessity,  that  they  may  answer  their  immediate  purposes,  can 
throw  about  them,  it  would  be  strange,  indeed,  if  they  were 
not  receivable  in  evidence,  subject  to  contradiction,  of  course, 
without  other  confirmation  than  the  testimony  of  the  judge  as 
to  the  occasion  on  which  he  took  them,  and  that  he  believea 
them  to  be  correct:  See  Sex  v.Wkiteheadj  1  Car.  &  P.  67;  MUe$ 
V.  O'Haray  4  Binn.  110,  111;  Eastman  v.  Coopery  15  Pick.  287 
[26  Am.  Dec.  600]. 

The  second  ground  for  new  trial  alleged  in  the  motion  this 
court  has  before  had  occasion  to  consider  in  the  analogous  case 
of  the  advertisement  by  a  sheriff  of  a  sale  under  the  levy  of  an 
execution  on  real  estate:  ChUds  v.  BalloUy  5  B.  I.  537;  and  we 
see  no  reason,  either  upon  principle  or  authority,  to  doubt  the 
correctness  of  what  is  there  intimated,  that  in  such  a  notice, 
given  to  call  together  purchasers,  and  to  enable  them  to  ascer- 
tain with  certainty  what  is  offered  for  sale,  a  description  of  the 
premises  to  be  sold,  by  reference  to  a  plat  or  deed  on  record,  is 
sufficient.  Any  description  which  can  be  given  will  be  unin* 
telligible  to  one  unacquainted  with  the  locality,  and  the  more 
precise  the  more  unintelligible;  and  the  description  of  the 
premises  in  this  notice,  to  wit,  ^'  a  lot  of  land,  with  the  build* 
ings  and  improvements  thereon,  situate  in  the  northerly  part 
of  the  city  of  Providence,  being  the  lot  of  land  numbered  (10) 
ten  on  the  plat  of  the  land  of  Samuel  Whelden,  surveyed  and 
platted  by  H.  F.  Wallmg,  July  7,  1845;"  which  plat  it  is 
agreed,  as  well  as  the  mortgage  under  which  the  sale  waa 
made  was  recorded,  is  quite  as  intelligible  to  porohaaen  ai 
any  that  can  be  imagined. 
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The  only  other  objection  to  this  notice  of  sale  taken  at  the 
trial,  to  wit,  that  it  was  not  signed  by  the  mortgagee,  is  equally 
untenable.  The  power  authorized — ^nay,  required — ^that  it 
should  be  given  by  the  assignee,  who  might  sell  under  it; 
and  to  answer  the  only  purpose  of  it,  in  calling  together  pur- 
chasers, it  was  equally  effective,  whether  signed  by  the  mort- 
gagee or  not. 

The  third  ground  for  new  trial  is,  in  substance,  that  after  the 
delivery  by  Martin  Fitzpatrick  of  his  deed  to  Doran,  and 
Doran's  delivery  of  his  deed  of  quitclaim  to  Martin  Fitzpatrick, 
which  took  place  on  the  nineteenth  day  of  April,  1850,  it  was 
discovered  that  the  deed  by  Fitzpatrick  under  the  power  ran 
in  his  own  name,  instead  of  that  of  bis  principal,  Donnelly; 
whereupon  the  parties,  on  the  second  day  of  May  following, 
came  before  the  city  clerk,  who  was  the  witness  to  both  deeds, 
and  corrected  the  error  in  the  first  deed  by  interlineations,  and 
then  reacknowledged  both  deeds,  and  had  both  recorded  by 
the  city  clerk  anew,  and  as  of  the  date  of  May  2d.  Wliat  more 
complete  proof  of  the  redelivery  of  both  deeds  can  be  given? 
It  is  old  law  that  "  as  a  deed  may  be  delivered  by  words  with- 
out deeds,  so  may  it  also  be  delivered  by  deeds  without  words;" 
the  matter  depending  upon  the  intent  of  the  parties:  Shep. 
Touch.  58,  note  3.  It  is  true  that  "  regularly  there  may  not 
be  two  deliveries  of  a  deed;  for  where  the  first  delivery  doth 
take  any  effect  at  all,  the  second  delivery  is  void;"  but  we  are 
also  informed  in  the  same  sentence  that  if  the  deed,  as  first 
delivered,  is  merely  void,  or  doth  become  void  by  matter  ex 
post  facto,  and  the  party  deliver  it  again,  "  by  this  means  the 
deed  is  become  good  again:"  Id.  60.  Now,  in  the  case  before 
us,  the  deeds  were  either  good  to  pass  the  title  as  first  deliv- 
ered, or  they  were  not.  If  they  were,  the  title  passed  by  the 
first  delivery;  and  if  not,  by  the  second;  and  bo,  quacunque 
via,  the  title  passed.  It  is  evident  that  this  ground  for  new 
trial  wholly  fails. 

The  remaining  ground  for  this  motion,  that  the  judge  pre- 
siding at  the  trial  refused  to  allow  the  defendants  to  protect 
themselves  against  the  action  by  setting  up  outstanding  mort- 
gages made  by  the  father  of  the  plaintiffs,  and  purchased  in 
by  one  of  the  defendants  after  the  commencement  of  the  suit, 
can  find  no  support,  either  in  principle  or  respectable  authority. 

In  a  real  action,  like  our  action  of  trespass  and  ejectment, 
the  pleas  of  not  guilty,  and  of  soil  and  fireehold,  look  to  the 
state  of  things  at  or  before  the  commencement  of  the  action; 
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and  if  matter  of  discharge  accrue  to  the  defendant  pending  the 
action,  as  from  the  plaintiff's  release,  or  the  like,  it  must  be 
pleaded  to  the  "further  maintenance  of  the  action,"  if  it  has 
arisen  after  suit,  but  before  plea  or  continuance;  and  puis  dar^ 
rein  continuance^  if  after  plea  or  issue  joined:  Evans  v.  iVo»- 
s«r,  3  T.  R.  186;  Le  Bret  v.  PapiUonj  4  East,  502.  In  the 
courts  of  Massachusetts,  a  mortgage  of  the  ancestor  of  the 
demandant,  acquired  pending  a  writ  of  entry,  cannot  be  set  up 
by  the  tenant  to  support  a  title  defective  at  tiie  commencement 
of  the  writ,  even  though  pleaded  puis  darrein  continuance: 
Curtis  V.  Francis,  9  Gush.  428,  443,  444. 

Nor  was  this  species  of  defense  aided  in  case  of  the  mortgagee 
to  Mowry  and  Steere  assigned  to  one  of  the  defendants  after 
the  commencement  of  the  suit,  by  the  proof  offered,  that  in 
fact  the  mortgage  was  purchased  by  the  defendant  some  three 
years  before  the  commencement  of  the  action,  but  by  mistake 
at  the  time  of  purchase,  was  discharged  upon  the  record  in* 
stead  of  being  assigned.  By  the  express  words  of  chapter  149, 
section  8,  of  the  revised  statutes,  it  is  enacted  that  a  discharge 
so  made  "shall  forever  afterwards  discharge,  defeat,  and  re- 
lease such  mortgage,  and  perpetually  bar  all  actions  to  be 
brought  thereupon  in  any  court."  Nothing  can  be  stronger 
than  these  words  to  show  that  by  such  a  discharge  the  legal 
title  under  the  mortgage  was  discharged,  and,  at  all  eventa, 
never  vested  in  the  defendant  until  after  the  commencement 
of  the  action.  Under  the  pleas,  the  question  was  merely  as  to 
the  place  of  this  title,  whether  in  the  plaintiffs  or  defendantSi 
at  the  commencement  of  the  suit;  and  whilst,  on  the  one  hand, 
we  know  of  no  power  in  a  court  of  law,  upon  the  plainest  proo^ 
to  reform  the  deeds  and  documents  executed  by  mistake  so  aa 
to  make  them  conform  to  the  true  intent  of  the  parties,  we  do 
not  see  how,  if  they  could,  it  would  help  the  case  of  defend* 
ants,  unless  they  could  also  make  their  act  of  reformation, 
or  that  of  the  parties,  done  pending  the  suit,  relate  back  and 
take  effect  as  of  a  time  anterior  to  its  commencement.  For 
these  reasons,  this  motion  must  be  refused  upon  all  the  queo- 
tions  raised  at  the  trial. 

As  a  general  rule,  no  other  than  such  questionfl  can  be  oon- 
sidercd  upon  such  a  motion;  but  where  the  facts,  as  allowed 
by  the  judge,  and  conceded  by  both  parties,  show  a  Catal  de* 
feet  in  the  title  of  the  plaintiffs,  now  relied  upon  in  defense, 
and  which,  if  noticed  at  the  trial,  could  not  have  been  obviated 
by  further  proof  on  the  part  of  the  plaintiffs,  courts  have  felt 
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authorized  to  consider  the  point  as  still  open,  upon  sach  a 
motion  as  this,  and  to  dispose  of  the  case  in  sach  a  manner  as 
justice  would  seem  to  require:  Slater  v.  Bawsonj  1  Met.  450- 
458;  and  see  Maynard  v.  Hunt,  5  Pick.  240-243. 

Now  such  a  point,  which,  in  the  hurry  of  the  trial  and  the 
sudden  introduction  of  the  evidence,  escaped  the  attention 
of  the  counsel  for  the  defendants  at  the  trial,  has  now  heen 
brought  to  our  notice.  The  notice  of  the  sale  under  Donnelly's 
mortgage,  of  which  an  advertisement  for  the  period  of  three 
months  prior  to  the  sale,  in  some  public  newspaper  printed  in 
Providence,  is  required,  as  a  preliminary  to  a  sale  under  the 
power,  is,  upon  inspection,  found  defective  in  the  indispensa- 
ble requisites  of  naming  the  time,  to  wit,  the  hour  of  the  day, 
and  the  place  of  the  sale.  Such  a  defect  defeats  the  whole 
purpose  of  the  notice,  which,  as  we  view  it,  is  to  bring  to- 
gether such  a  body  of  purchasers  as  by  fair  competition  will 
insure,  as  far  as  this  goes,  a  full  price  for  the  subject  of  sale. 
Where,  as  in  such  a  case,  the  question  is  simply  whether  the 
power  be  well  executed  or  not,  the  question  is  merely  one  at 
law;  and  so  far  from  being,  as  argued  by  the  counsel  for  the 
plaintiffs,  a  queltion  in  equity  only,  if  tiiere  is  nothing  more 
in  the  case,  a  bill  in  equity  to  set  aside  the  execution  of  the 
power  cannot  be  maintained:  Tichbum  v.  Leigh^  6  Vin.  Abr. 
865,  pi.  14;  2  Sugden  on  Powers,  c.  11,  sec.  1,  art  18,  p.  180. 

This  defect  appears  in  the  only  proof  brought  into  the  case 
by  the  plaintiffs  to  show  the  manner  in  which,  as  the  attorney 
of  Donnelly,  Martin  Fitzpatrick  executed  the  power  of  sale 
contained  in  the  mortgage  assigned  to  him,  and  this  proof,  so 
far  as  has  been  disclosed,  is  the  only  proof  upon  that  subject. 
It  is  fatal  to  the  plaintiffs'  titie,  since,  if  the  power  was  not 
well  executed,  the  mortgage  still  remains,  and  the  action  for 
the  recovery  of  the  mortgaged  premises  should  have  been 
brought  by  the  personal  representative  of  Martin  Fitzpatrick, 
instead  of  by  his  heirs. 

For  this  cause,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted.  

Noras  OP  Judos  as  Etidxhcs:  See  8taU  v.  DeWiU,  27  Am.  Dm.  870i 

Noras  or  Tbstdiont  on  FoBma  Tbial:  See  Ashe  r,  De  RomeU,  72  Am. 
Dec  652,  note  555,  where  other  otmoB  are  ooUected. 

NoncB  OF  Saljc,  What  n  Protsb  and  SuffiouunT:  See  ffqfinanr.  An' 
ihonif,  Tpo8ty  p.  701,  and  note,  where  this  sabjeet  ia  diacnwed.  A  notioe  of  • 
mortgagee'a  aale  ia  good,  although  not  aigned  by  the  mortgagee  or  hia  aangnees 
Wwnsocket  L  S.  r.  Amerieam  WwtUd  Odi,  18  B.  L  266^  dting  the  prindpal 
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New   England   Commeboial  Bank   v.   Newfobt 
Steam   Factory.     Munboe  v.  Same. 

{6  Rhodb  l8LAin>,  IM.] 

Whxrs  Chaxtke  or  Cokporattoh  Pbovxdxs  that  Exaconom  AOAixn 
It  shall  bb  Lkvibd  on  Gorfohatb  Propebtt,  and  that  in  caae  d 
want  of  such  property,  the  stockholders,  who  were  such  at  the  tune  ibe 
liability  was  incarred,  shall  be  liable  in  their  own  persons  and  estates  ss 
if  the  liability  had  been  incurred  by  them  persooBlly,  a  judgment  cred- 
itor  of  the  corporation,  whost  ezecntion  has  been  retomed  whoUy  nnsiA- 
isfied  for  want  of  corporate  property  upon  which  to  levy  it»  may  maintain 
an  action  at  law  for  the  recovery  of  his  debt  against  the  living  stoefahold- 
ers  of  the  corporation  liable  therefor,  as  joint  contractors  or  copartnera 
But  a  creditor  of  sacb  corporation,  who  wishes  to  pursne  the  estate  of  a 
deceased  stockholder,  can  only  do  so  in  equity,  which,  for  the  sake  of  the 
remedy,  and  to  correct  the  form  of  the  contract  so  as  to  cany  oat  its  sob- 
stance,  will  construe  it  to  be  several  as  well  as  joint. 

Creditob  op  Cobporation  upon  whosb  Stogkholdebs  is  Imposed  Joist 
Liability  in  the  nature  of  that  of  copartners  may  pursue  the  estate  of 
a  deceased  stockholder  liable  to  his  debt,  for  payment  out  of  ihe  same^ 
without  reference  to  the  state  of  aooounts  between  the  stockholders  and 
the  corporation,  or  to  their  solvency  or  insolvency,  leaving  the  estate  to 
seek  repayment  from  the  corporation,  or  contribution  from  those  liable  to 
it.  And  there  is  no  objection,  on  the  ground  of  multifariousness,  to  such 
creditor's  seeking,  in  ^e  same  bill,  relief  out  of  the  estates  of  two  or 
more  deceased  stod^olders,  which  are  all  Uable  for  his  debt.  But  such 
creditor*s  right  is  only  to  the  surplus  of  the  separate  estate  of  the  de- 
ceased stockholder  after  all  its  expenses  and  separate  debts  have  been  paid. 

Onlt  Those  Causes  of  Action  ex  Ck)NTRACTU  can  be  Joined  in  Same 
Suit  to  which  all  the  parties  defendant  were  originally  liable. 

In  Suit  against  Estate  or  Deceased  Stockholder  vob  Payment  or 
OoRPOBATE  Debt,  all  the  living  stockholders,  and  the  representatives  of 
deceased  stockholders,  being  interested  in  the  account  to  be  taken,  should 
be  made  parties  defendant  to  the  bilL  And  if  the  real  estate  of  such  de- 
ceased stockholder  is  sought  to  be  charged,  his  heirs  in  case  of  intestacy, 
and  devisees  if  there  be  a  will,  must  also  be  made  parties  defendant  to 
the  bill. 

Creditob  or  Corporation  Who  Gives  up  Old  Notes  and  Takes  New 
Ones,  after  a  stockholder  has  withdrawn  from  the  corporation  by  Tna-lfing 
sale  of  his  stock  and  gi\4ng  due  pubUo  notice  thereof  as  required  by  the 
charter,  thereby  releases  such  stockholder  from  the  debt. 
Suit  against  Ezecutob  or  Deceased  Stockholder,  for  Corporate  Debt, 
IS  Barbed  by  the  lapse  of  three  years  from  the  date  of  the  publicatioa 
by  him  of  notice  of  his  appointment  and  qualification  as  such  executor. 

Actions  at  law  and  bills  in  equity  brought  by  creditors  of 
the  Newport  Steam  Factory,  an  insolvent  manufacturing  cor- 
poration, to  enforce  their  debts  against  the  surviving,  and  the 
estates  of  the  deceased,  corporators,  under  the  personal-liability 
clause  of  the  charter  of  the  corporation.  The  corporation  was 
incorporated  by  the  act  of  assembly  in  1831,  which  act  waa 
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amended  in  the  paitictLlars  mentioned  in  the  opinion,  in  184QL 
On  the  fifteenth  day  of  Febrnary,  1858,  the  corporation,  being 
insolyenty  and  largely  indebted  to  the  New  Bngland  Commer* 
cial  Bank  of  Newport  and  to  Jofiiah  S.  Munroe,  made  an^ssign- 
ment  to  Seth  W.  Macy  of  all  their  real  estate  for  the  equal 
benefit  of  all  their  creditors.    The  assignee  realized  about  six- 
teen thousand  dollars  fi*om  the  sale  of  the  property  assigned, 
and  still  had  on  hand  a  portion  of  the  land  unsold.    In  Feb* 
ruary,  1858,  the  bank  recovered  against  the  corporation  two 
judgments,  one  for  nineteen  thousand  four  hundred  and  ninety- 
nine  dollars,  and  the  other  for  seventeen  thousand  eight  hun- 
dred and  seventy-seven  dollars.    Executions  issued  on  these 
judgments,  and  were  delivered  to  the  sheriff  of  Newport  county, 
who  returned  them  wholly  unsatisfied,  being  unable  to  find 
any  property  of  the  company  upon  which  to  levy  them.    In 
April,  1858,  Josiah  S.  Munroe  also  obtained  two  judgments 
against  the  corporation,  one  for  three  thousand  six  hundred 
and  three  dollars  and  thirty-one  cents,  and  the  other  for  sevei« 
thousand   and    sixty-two    dollars    and   twenty-eight    cents. 
Upon  these  judgments,  executions  were  also  issued,  and  were 
returned  unsatisfied,  for  want  of  any  estate  of  the  company 
upon  which  they  could  be  levied.    The  present  actions  and 
suits  were  then  brought  by  said  judgment  creditors  to  enforce 
their  respective  judgments  against  such  living  stockholders, 
and  the  estates  of  such  deceased  stockholders,  as  they  deemed 
liable,  under  the  charter  of  the  company,  to  pay  the  same. 
The  actions  at  law  and  their  positions  before  the  court  were 
as  follows:   First.    An  action  on  the  case  against  Seth  W. 
Macy,  administrator  of  Joseph  Weaver,  deceased,  the  declara- 
tion in  which  alleged  that  Weaver  was  a  shareholder  at  the 
time  when  a  portion  of  the  plaintiff's  claim  was  incurred,  and 
thereby  became  liable  for  and  promised  to  pay  the  same; 
that  Weaver's  estate  had  been  represented  insolvent;  that  the 
claim  of  the  plaintiffs  had  been  presented  to  and  rejected  by 
the  commissioners  of  said  estate,  and  that  the  plaintiffs  were 
compelled  to  pursue  their  remedy  at  law  against  Weaver's  ad- 
ministrator.   To  this  declaration  the  defendants  pleaded  the 
general  issue.   Second.  A  similar  action  by  the  same  plaintifls 
against  Samuel  Allen,  executor  of  Samuel  Allen,  deceased, 
with  similar  averments  in  the  declaration.    To  this  action  the 
defendant  had  pleaded  the  general  issue.     Third,  A  similar 
action  by  Josiah  S.  Munroe  against  Seth  W.  Macy,  adminis- 
trator  of  Joseph  Weaver,  deceased,  with  like  averments  in  tha 
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declaration.    To  this  action  no  plea  was  filed.   Fourih.  A  rini- 
ilar  action  by  tiie  last-named  plaintiff  against  Daniel  Tisdale, 
James  F.  Simmons,  George  Bowen,  Stephen  B.  Chase,  John 
Stevens,  Benjamin  H.  Stevens,  William  C.  Gibbs,  Edward  W. 
Lawton,  and  Benjamin  Finch,  the  declaration  alleging  them 
all  to  have  been  stockholders  when  the  liability  was  incurred 
by  the  company.     This  action  was  commenced  in  the  court  of 
common  picas,  and  the  defendants  having  submitted  to  judg- 
ment in  that  court,  brought  the  case  by  appeal  to  this  court 
The  defendants  pleaded:  1.  In  abatement,  that  Weaver,  when 
in  life,  was  a  stockholder  in  the  corporation,  and  so  remained 
at  the  time  of  his  death  in  1857;  that  in  1857  said  Macy  was 
appointed  and  qualified  as  administrator  of  his  estate,  "  where- 
by and  by  virtue  of  the  premises,  the  defendants  aver  that  the 
said  several  contracts  referred  to  in  the  plaintiff's  declaration 
as  having  been  made  with  the  Newport  Steam  Factory,  and 
the  liability  there  set  forth,  was  incurred  jointiy  with  the  said 
Seth  W.  Macy,  administrator,  as  he,  by  virtue  of  his  office,  w:ls 
a  stockholder  of  the  said  corporation  at  the  time  the  debt  was 
contracted,  and  the  liability  incurred  upon  which  the  plaintiff 
obtained  his  judgment;   wherefore,  because  said  Macy,  ad- 
ministrator of  said  Weaver,  is  not  named  in  said  writ  and 
declaration  together  with  the  said  defendants,  they  pray  judg- 
ment of  said  writ  and  declaration,  and  that  the  same  may 
abate,"  etc.     To   this  there  was  a   general  demurrer  filed 
by  the  plaintiff,  in  which  the  defendants  joined.    2.  The 
second  plea  was  in  abatement,  that,  at  the  time  of  the  com- 
mencement of  the  action,  a  large  amount  of  the  property 
of  the  company  had  not  been  exhausted,  and  which,  by 
force  of  the  act  incorporating  the  company,  ought  to  ha\x3 
been  levied  upon  and  applied  to  the  satisfiEU^tion  of  the  plain- 
tiff's judgment,  before  commencing  .this  action  against  the  de- 
fendants.   To  this  plea  the  plaintiff  replied:  1.  By  traversing 
the  allegation  that  the  corporation  had  at  the  commencement 
a  large  amount  of  property  upon  which  his  execution  might 
have  been  levied,  and  concluding  to  the  country.  2.  By  alleg- 
ing his  recovery  of  judgment,  the  issuing  of  execution,  its  de- 
livery to  the  sheriff,  and  his  return  of  the  same  wholly  un- 
satisfied.   This  replication  concluded  to  the  country.   3.  By 
demurring  generally.    4.    By  pleading  the  general  issue,  in 
which  the  defendants  joined.    5.  The  fifth  action  to  enforce 
payment  of  the  judgment  for  three  thousand  six  hundred  and 
thrnA  dollars  and  thirty-one  cents,  was  similar  to  the  fourthi 
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and  the  pleadings  were  the  same  except  that  no  demnrrer  was 
filed  to  the  second  plea  in  abatement.  6  and  7.  These  seem  to 
have  been  actions  brought  by  the  bank  against  George  Bowen 
and  others  as  stockholders  of  the  company,  but  the  declara 
tions  and  writs  were  missing.  Two  bills  in  equity  were  filed 
by  the  New  England  Commercial  Bank  to  enforce  their  claim? 
against  the  stockholders  and  the  estates  of  stockholders  of  the 
corporation:  1.  The  first  was  filed  on  behalf  of  the  bank  and 
of  such  other  creditors  as  might  come  in  and  contribute  to  the 
expenses  of  the  suit,  against  Mary  L.  Ruggles,  in  her  own 
proper  person,  and  as  administratrix  of  the  estates  of  Nathaniel 
S.  Ruggles,  her  husband,  and  of  John  P.  Ruggles,  her  son,  late 
of  Newport;  Seth  W.  Macy,  administrator  of  the  estate  of 
Joseph  Weaver,  deceased;  Pemissa  Qyles,  executrix  of  Charles 
Gyles,  deceased;  Samuel  Allen,  executor  of  Samuel  Allen,  de- 
ceased; John  Stevens,  Benjamin  H.  Stevens,  George  Bowen, 
Stephen  B.  Chase,  William  C.  Gibbs,  Edward  W.  Lawton, 
Daniel  Tisdale,  James  F.  Simmons,  and  the  Newport  Steam 
Factory.  The  bUl  alleged  the  indebtedness  of  the  company, 
and  stated  how  it  arose;  that  the  living  defendants  were  stock- 
holders at  the  time  when  said  indebtedness  accrued,  and  that 
said  Weaver,  Allen,  and  Ruggles,  now  dead,  were  idso  stock- 
holders at  that  time.  The  bill  then  goes  on  to  state  the  recov- 
ery by  the  complainants  of  the  judgment  already  described  for 
nineteen  thousand  four  hundred  and  ninety-nine  dollars,  and 
the  istoe  of  execution  thereon,  and  the  return  of  the  same  un- 
satisfied. It  also  alleges  the  death  of  said  Weaver,  Ruggles, 
Gyles,  and  Allen,  and  the  appointment  of  their  personal  repre- 
sentatives above  named.  The  bill  prayed  that  an  account 
might  be  taken  of  the  respective  personal  estates  of  said  Rug- 
gles, Weaver,  Gyles,  and  Allen,  and  that  the  balance  of  said 
personal  estates  after  the  payment  of  their  separate  debts 
might  be  applied  to  the  payment  of  the  plaintifi^'s  debt,  and 
of  the  debts  of  the  other  unsatisfied  creditors  of  said  corpora- 
tion; and  that  if  such  balance  be  found  insufficient  for  that 
purpose,  an  account  be  taken  of  the  rents  and  profits  of  the 
real  estates  of  the  said  deceased,  and  that  the  amount  so  found 
be  applied  to  making  good  such  deficiency;  and  that  in  case 
such  rents  and  profits  should  prove  insufficient,  that  a  sum  of 
money  be  raised  by  sale  or  mortgage  of  such  real  estates  re- 
spectively, and  tliat  the  money  so  raised  be  paid  to  the  plain- 
tifb  and  to  the  other  unsatisfied  creditors  of  the  corporation, 
sad  for  general  relief.    To  this  bill  the  defendants  Macy, 
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QjleSj  Allen,  John  Stevens,  Bowen,  Lawton,  Gibbs,  and  Sim- 
mons, filed  their  seyeral  answers.    The  other  defendants  filed 
no  answers.    The  answer  of  Macy  set  up  that  Grcorge  Hall, 
Edward  Eang,  and  the  firm  of  J.  T.  &  P.  H.  Rhodes,  were 
stockholders  when  said  debt  of  the  plaintiffs  was  incmred,  and 
ought  therefore  to  have  been  made  parties  defendant  to  the 
bill.    The  facts  alleged  in  the  answer  of  Pemissa  Oyles  are 
sufficiently  stated  in  the  opinion.    The  other  answers  set  up 
defenses  of  non-joinder  of  parties  and  misjoinder  both  of  par- 
ties and  causes  of  action,  and  also  other  defenses  not  necessary 
to  a  correct  understanding  of  the  points  decided.    2.  The  sec* 
ond  bill  was  filed  to  enforce  payment  of  the  judgment  fi>r 
seventeen  thousand  eight  hundred  and  seventy-seven  dollara 
against  Seth  W.  Macy,  administrator  of  Joseph  Weaver,  de- 
ceased, Benjamin  Finch,  John  Stevens,  Benjamin  H.  Stevens, 
Oeorge  Bowen,  Stephen  B.  Chase,  William  C.  Gibbs,  Edward  W. 
Lawton,  Daniel  Tisdale,  James  F.  Simmons,  and  the  Newport 
Steam  Factory.    This  bill,  after  alleging  that  the  above-named 
parties  were  stockholders  in  the  company,  and  the  recovery 
by  the  complainants  of  the  judgment  last  referred  to,  the  is- 
suance of  execution  thereon  and  the  return  thereof  unsatisfied, 
proceeded  to  state  that  Weaver  died  in  1856;  that  in  the  same 
year  Macy  was  appointed  his  administrator;  that  plaintiffs  fire* 
quently  demanded  payment  of  their  debt  from  the  corporation, 
firom  Weaver  in  his  life-time,  and  from  Macy,  his  administra- 
tor, since  his  death,  who  have  neglected  and  refused  to  pay  the 
same,  or  any  part  thereof.    The  bill  prayed  that  Macy  be 
directed  to  pay  firom  the  proceeds  of  the  estate  of  Weaver,  if 
sufficient,  the  amount  of  their  said  judgment,  with  interest 
and  costs,  and  that  the  other  defendants  be  directed  to  pay 
any  deficiency  in  the  payment  by  Macy,  and  for  fmrther  re- 
lief.   Macy  filed  his  answer  to  this  bill,  alleging  that  he  had 
represented  the  estate  of  his  intestate  to  be  insolvent,  the 
appointment  and  qualification  of  commissioners   to  receive 
and  examine  claims  against  the  same,  and  that  the  plaij> 
tiffs  had  presented  no  claims  against  said  estate.    He  also 
alleged  that  Buggies  and  Gyles  were,  in  their  life-time,  stock- 
holders of  the  corporation;   that,  upon  their  decease,  their 
shares  became  and  were  the  property  of  their  respective  per* 
Bonal  representatives,  Mary  L.  Buggies  and  Pemissa  Gylea; 
that  the  corporation,  without  his  intestate's  consent,  undei^ 
to(^  to  purchase  from  said  administratrix  and  from  said 
executrix  the  respective  shares  of  their  decedeata,  bat  thai 
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SQch  pretended  purchase  was  not  made  at  any  duly  notified 
meetiug  of  the  stockholders;  that  without  the  share  of  said 
Mary  L.  Ruggles  being  represented  in  said  meeting  there  was 
no  quorum  of  the  members  of  the  corporation  present  compe- 
tent to  transact  any  such  business;  that  said  corporation  had 
no  power  or  authority  to  purchase  any  part  of  the  capital  stock 
of  said  corporation;  that  inasmuch  as  said  Pemissa  Gyles,  as 
executrix  and  sole  legatee  of  said  Gyles,  and  said  Mary  L. 
Ruggles,  as  administratrix  and  widow  of  said  Nathaniel  S. 
Buggies,  who  received  large  personal  estates  in  her  own  right 
from  her  husband,  were  liable  to  contribute  equally  with  this 
respondent  from  the  estate  of  his  intestate,  they  ought  to  have 
been  made  parties  defendant  to  this  bill.  He  admitted  that 
his  intestate  owned  one  share  of  the  capital  stock  of  said  cor- 
poration,  but  that  the  estate  of  his  intestate  was  only  liable 
for  such  proportion  of  the  corporate  debts  as  said  one  share 
bore  to  the  whole  capital  stock,  and  that  for  such  proportion  of 
said  indebtedness  said  estate  was  only  liable  after  deducting 
the  other  debts  due  from  his  intestate  and  the  expenses  inci- 
dental to  the  settlement  of  the  estate.  Finch  answered  also, 
setting  up  the  non-joinder  of  Mrs.  Buggies  and  Mrs.  Gyles. 
The  answer  of  Simmons  to  this  bill  was  in  the  same  words  as 
his  answer  to  the  first  bill.  Accompanying  the  bills  was  an 
unsigned  statement  of  facts  in  the  handwriting  of  one  of  the 
counsel  for  the  defendants.  Accompanying  this  was  another 
statement  in  the  handwriting  of  one  of  the  counsel  for  the 
oompLiinants.  This  latter  is  the  statement  mentioned  and 
quoted  in  the  opinion. 

Bradley,  for  the  complainants. 

Sheffield  and  WiUiam  JET.  Potter,  for  the  letpondents,  except* 
ing  James  F.  Simmons. 

Currey,  for  James  F.  Simmons. 

By  Court,  Ames,  C.  J.  The  main  question  in  these  cases^ 
uix)n  which  nearly  all  other  questions  raised  in  them  turn,, 
relates  to  the  nature  and  extent  of  the  personal  liability  for 
the  corporate  debts  imposed  by  the  charter  of  the  Newport 
Steam  Factory  upon  its  stockholders.  This  liability  is  claimed 
by  the  defendant  stockholders  to  be  several,  not  joint;  to  be 
secondary,  in  the  sense  of  a  mere  guaranty  that  the  capital 
stock,  to  the  amount  of  some  forty-five  thousand  dollars  or  forty- 
eight  thousand  dollars,  shall  be  forthcoming,  if  needed,  to  the 
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creditorB  of  the  corporation;  and  to  be  limited,  as  against  each 
stockholder,  to  the  amount  of  capital  stock  by  him  held,  after 
deducting  there&om  any  debt  which  may  be  due  to  him  by 
the  corporation;  and  that  a  judgment  or  decree,  even  for  this 
sum,  cannot  be  rendered  or  entered  up  against  him  until  all 
the  corporate  property  has  been  Qrst  exhausted. 

We  cannot  agree  to  the  soundness  of  this  claun,  or  to  the 
reasoning  by  which  it  is  attempted  to  be  supported. 

The  charter  of  this  corporation,  as  it  was  originally  granted, 
not  only  made  the  stockholders,  who  were  such  at  the  time 
when  the  contract  was  made  or  liability  incurred,  liable  in 
their  persons  and  estates  therefor,  in  case  no  corporate  prop- 
erty could  be  found  to  satisfy  an  execution  issued  to  enfdice 
the  contract  or  liability  against  the  corporation,  but  gave  to 
the  creditor  the  election  to  proceed,  in  the  first  instance, 
against  such  stockholders,  precisely  as  if  they  had  been  mere 
copartners  under  the  corporate  name.    It  was  only  this  right 
to  proceed  against  the  stockholders  in  the  first  instance,  of 
which  they  complained  to  the  general  assembly,  in  1840,  as 
unusual  and  inconvenient,  and  of  which,  in  effect,  they  pro- 
cured the  repeal.    By  the  express  terms  of  the  act  in  amend- 
ment, if  there  should  be  no  property  upon  which  to  levy  an 
execution  issued  against  the  corporation,  the  stockholders 
designated  in  the  act  were  still  to  be  '^liable  in  their  own  per- 
sons and  estates,  as  if  the  contract  had  been  made  or  liability 
incurred  by  them  personally."    Language  can  hardly  be  con- 
ceived more  plainly  imposing  an  unrestricted  personal  liability, 
both  by  force  of  the  words  "in  their  own  persons  and  estates,'' 
and  of  the  remaining  words  of  the  sentence,  "as  if  the  contract 
had  been  made  or  liability  incurred  by  them  personally." 
Notwithstanding  the  minute  criticism  which  has  been  addressed 
to  us  upon  the  construction  of  this  clause  of  the  charter,  we 
must  hold  the  plain  sense  of  the  words  "as  if,"  in  it,  to  be  "in 
the  same  manner  and  to  the  same  intent,"  that  is,  "just  as  iT* 
the  corporators,  instead  of  the  corporation,  had  contracted  the 
debt 

That  such  a  liability  is  made  conditional  upon  want  of  cor- 
porate property  upon  which  to  levy  in  no  way  conflicts  with 
this  extent  of  liability  when  the  specified  occasion  for  its  en- 
forcement shall  arise.  So  feur  firom  it,  upon  this  construction, 
the  stockholders  are  left  precisely  where  their  petition  for  the 
amendment  request  that  they  shall  be — relieved  firom  the 
"great  inconvenience"  of  being  proceeded  against  for  the  cor- 
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porate  debts,  in  the  first  instance,  whilst,  for  the  payment  of 
puch  debts,  the  security  of  the  public  is  undiminished. 

The  attempt  to  imply  from  the  amount  in  which  the  corpo- 
ration is  authorized  by  the  charter  to  assess  its  stockholders, 
a  limit  of  their  liability  to  that  amount  for  the  corporate  debts, 
confounds  the  domestic  relations  of  the  corporation,  which  con- 
cern only  its  members,  with  the  remedies  of  its  creditors,  which 
concern  the  public.  The  argument  is  all  the  other  way;  since 
the  less  the  corporate  power  to  assess  for  the  payment  of  debts, 
the  greater  the  necessity  of  effectual  remedies  against  the  cor- 
porators for  their  collection. 

Besides,  the  ninth  section  of  the  charter,  which  was  retained 
as  a  necessary  part  of  it,  notwithstanding  the  amendment,  is 
utterly  at  war  with  the  restricted  liability  contended  for  by 
the  defendants.  This  section  gives  to  any  stockholder  whose 
property  shall  be  sold  for  the  payment  of  a  debt  of  the  corpora- 
tion, or  who  shall  be  compelled  to  pay  such  debt,  or  any  greater 
proportion  thereof  than  is  due  to  his  stock,  an  action  against 
the  corporation  to  recover  the  amount  so  paid,  and  against  the 
stockholders  to  recover  the  amount  paid  by  him  over  and  above 
his  just  proportion.  According  to  the  argument  of  the  defend- 
ants, the  occasion  thus  provided  for  can  never  arise;  since  no 
stockholder,  by  their  construction  of  the  charter,  can  be  sub- 
jected at  the  suit  of  a  creditor  of  the  corporation  to  more  than 
his  just  proportion  of  a  corix)rate  debt. 

It  is  true  that  the  common  law  visits  no  personal  liability 
upon  the  members  of  a  corporation  aggregate  for  its  contracts; 
but  for  this  very  reason  the  policy  of  this  and  other  states  and 
countries  of  the  common  law  has,  by  express  enactment, 
imposed  such  a  liability  in  some  form  upon  stockholders  in 
incorporated  trading  and  manufacturing  companies,  in  order 
that  the  public  may  be  secured  against  the  consequences  of 
the  extravagant  speculations,  or  even  of  the  incautious  enter- 
prises of  such  bodies  corporate.  We  may  lament  the  private 
calamity  which,  in  particular  instances,  has  grown  out  of  this 
policy;  but  because  we  do  so,  have  no  right  to  pervert  the 
clear  sense  of  a  positive  enactment  designed  to  carry  it  out; 
and  if  we  had,  should  only  turn  from  some  the  ruin  which  we 
should  thereby  bring  upon  others. 

The  same  language  of  the  charter  which  describes  the  extent, 
ascertains  also,  when  construed  in  reference  to  its  subject,  the 
character  of  the  liability  thus  imposed.  ''The  stockholders 
who  were  such  at  the  time  the  contract  was  made  or  liability 
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inctured  shall  be  liable  in  their  persons  and  estates  as  if  the 
contract  had  been  made  or  liability  incurred  by  them  person- 
ally," is  certainly  language  which  imports  a  joint  liability  in 
the  nature  of  that  of  copartners;  and  when  it  is  recollected 
that  the  liability  spoken  of  is  for  debts  contracted  in  a  business 
carried  on  by  all,  for  the  profit  of  all,  we  cannot  doubt  but  that 
this  was  the  species  of  liability  intended.  To  carry  the  analogy 
to  copartnership  still  further  by  the  concluding  clause  of  the 
section,  the  stockholders  are  to  be  holden,  not  only  for  all  debts 
incurred  up  to  the  time  of  the  sale  and  disposition  of  their 
stock,  but  until  public  notice  of  such  sale  or  disposition  is  giveo 
in  some  public  newspaper  printed  in  the  place  in  which  they 
transacted  their  business. 

In  the  contingency,  then,  that  a  judgment  creditor  of  the 
corporation  can  find  no  corporate  property  upon  which  to  levy 
bis  execution,  he  is  entitled  to  proceed  against  such  stock- 
holders as  are  liable  for  his  debt,  as  joint  contractors  or  co^ 
partners.  So  far  as  living  stockholders  are  concerned,  his 
complete  and  appropriate  remedy  against  them  is  at  law,  as 
against  other  copartners;  his  declaration  stating,  of  course,  the 
want  of  corporate  property  which  entitles  him  to  proceed 
against  the  stockholders  liable  to  him  in  that  character. 

On  the  other  hand,  in  case  of  the  death  of  one  or  more  joini 
contractors  or  copartners,  the  liability  at  law  remains  only 
against  the  survivors;  and  so  a  creditor  of  this  corporation,  if 
he  would  pursue  the  estates  of  deceased  stockholders,  can  only 
do  so  in  equity,  which,  for  the  sake  of  the  remedy,  and  to  cor- 
rect the  form  of  the  contract  so  as  to  carry  out  its  substance, 
construes  it  to  be  several  as  well  as  joint.     It  is  true  that  the 
law  expresses,  in  the  act  of  incorporation,  the  form  of  the  lia- 
bility of  the  stockholders,  as  well  as  imposes  it  upon  them; 
but  the  same  law  also  provides,  looking  to  the  remedy,  that 
the  stockholders  shall  be  liable  in  a  certain  contingency  for  a 
corporate  debt  in  the  same  manner  as  if  they  had  personally 
contracted  it,  and  thus  expressly  subjects  the  form  of  the  lia- 
bility to  the  ordinary  equitable  correction. 

As  the  law  has  been  settled  by  the  leading  case  of  Devaynes 
V.  Noble,  1  Meriv.  529,  S.  C,  2  Russ.  &  M.  495,  a  creditor  of 
the  firm  may  pursue  the  estate  of  a  deceased  copartner,  and 
60  here,  a  creditor  of  the  corporation,  the  estate  of  a  deceased 
stockholder  liable  to  his  debt  for  payment  out  of  the  same, 
without  reference  to  the  state  of  accounts  between  the  copart- 
ners or  stockholders  and  the  firm  or  corporation,  or  to  their 
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flolveacy  or  inBolvency;  leaying  the  estate  to  seek  repayment 
from  the  firm  or  corporation,  or  contribution  from  thoee  liable 
to  it  A  mere  equity,  however,  which  is  all  that  a  creditor  of 
the  firm  or  corporation  has  against  the  separate  estate  of  the 
deceased  copartner  or  stockholder,  cannot  compete  with  an 
equal  equity  united  to  the  legal  right  of  the  separate  creditors 
of  the  estate,  to  have  their  debts  satisfied  out  of  it;  and  hence, 
his  right  is  only  to  the  surplus  of  the  separate  estate  after  all 
its  expenses  and  separate  debts  have  been  paid:  Oray  v.  Chis- 
vfeli^  9  Ves.  118;  Arnold  v.  Hamer^  1  Freem.  Ch.  609;  2  Lead. 
Cas.  Eq.,  Hare  &  Wallace's  Notes,  317-321,  and  cases  cited. 

In  case  of  the  death  of  two  or  more  of  the  stockholders  lia- 
ble, there  seems  to  be  no  objection,  on  the  ground  of  multifa- 
riousness, to  seeking  an  account  of  and  payment  from  their 
respective  separate  estates,  in  the  same  bill;  or  rather,  the  con* 
veniences  of  such  a  joinder  are  deemed  to  overbalance  the  in- 
conveniences of  it:  Brown  v.  Weatherbyy  12  Sim.  6;  Wilkinson 
V.  Hendersony  1  MyL  &  K.  582;  but  as  two  or  more  creditors 
for  whose  claims  different  sets  of  stockholders  are  liable,  can- 
not unite  them  all  in  the  same  bill,  for  the  purpose  of  separate 
relief  against  those  respectively  liable  to  them,  Judson  v.  Roa- 
tie  Galena  Co.,  9  Paige,  598,  603  [38  Am,  Dec.  569],  so  we 
apprehend  that,  for  the  same  reason,  the  same  creditor  cannot 
enforce  in  the  same  bill,  against  the  estates  of  deceased  stock- 
holders, different  debts,  for  which  all  the  estates  pursued  are 
not  liable.  Both  at  law  and  in  equity,  only  those  causes  of 
action  ex  contractu  can  be  joined  in  the  same  suit  to  which  all 
the  parties  defendant  were  originally  liable. 

In  pursuing  the  estate  of  a  deceased  stockholder  for  the 
payment  of  a  corporate  debt,  it  is  obvious  that  all  the  living 
stockholders  and  representatives  of  the  estates  of  deceased 
stockholders  liable  to  it  are  interested  in  the  account  sought 
to  be  taken,  and  should  be  made  parties  to  the  bill:  Pierson  v. 
Robinsony  3  Swanst.  139,  note;  Story's  Eq.  PL,  sees.  166-168; 
whilst,  on  the  other  hand,  the  bill  would  be  objectionable  for 
the  misjoinder  of  persons  not  interested  in  it,  and  as  to  them 
must  be  dismissed  or  amended.  As  we  have  no  statute  mak- 
ing the  real  estate  of  deceased  persons  personal  assets  for  the 
payment  of  debts,  but  such  estate,  notwithstanding  the  insol- 
vency of  the  deceased,  descends  to  their  heirs  at  law,  if  the 
real  estate  of  a  deceased  stockholder  is  sought  to  be  charged, 
his  heirs  in  case  of  intestacy,  and  devisees  if  there  be  a  will, 
must,  as  well  as  his  personal  representatives,  be  made  parties 
tothebilL 
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For  the  eake  of  brevity,  we  have  stated  in  this  general  fbrm 
the  roles  which  govern  the  joinder  of  parties  and  causes  of 
action  applicable  to  the  suits  submitted  to  us,  and  which  easily 
resolve  the  various  questions  upon  those  points  which  IraTo 
been  or  may  be  raised.  One  or  two  questions  require,  how- 
ever, more  particular  attention. 

It  is  objected  by  the  defendants  to  the  bill  in  which  the  New 
England  Commercial  Bank  seek  to  enforce  their  debt,  earliest 
in  date,  against  the  estates  of  Weaver,  Ruggles,  and  Giles,  that 
when  the  first  portion  of  this  debt  was  incurred,  amounting  to 
about  forty-eight  hundred  dollars,  George  Hall,  Edward  King, 
and  the  firm  of  J.  &  P.  Rhodes  were  stockholders,  and  should 
have  been  made  parties  defendant  to  the  bill.     As  they  are  not 
in  any  form  sought  to  be  charged  by  the  plaintiffs,  and  are  not 
made  parties  to  the  bill,  we  shall  notice  only  this  obiection  of 
their  non-joinder  as  defendants,  upon  the  facts  which  have 
been  stated  to  us  as  agreed  in  the  case.    In  the  portion  of  this 
statement  which  is  in  the  handwriting  of  the  counsel  for  the 
plaintiffs,  it  is  said  that  on  the  third  day  of  February,  1852, 
which  was  after  these  stockholders  had  sold  their  stock,  and 
had  probably  given  notice  that  they  had  thereby  ceased  to  be 
stockholders,  "  the  notes  held  by  the  bank  were  given  up  by 
the  bank,  and  a  new  loan  made  by  the  bank  to  the  Newport 
Steam  Factory,  and  new  notes  for  said  loan  were  given  to  the 
bank,  by  reason  that  shortly  prior  to  that  time  a  change  had 
been  made  in  the  ownership  of  some  of  the  stock  of  the  New- 
port Steam  Factory;  and  intending  at  the  time  of  said  loan  to 
luake  a  new  contract  with  the  new  stockholders.    The  notes 
given  on  said  third  day  of  February,  1852,  are  the  notes  upon 
which  judgment  has  been  obtained,  and  upon  which  this  bill 
is  filed." 

If  this  is  to  be  taken  by  us  as  a  portion  of  the  agreed  state- 
ment of  facts,  it  certainly  disposes  of  the  objection  we  are  con- 
sidering. The  giving  up  by  tiie  plaintiffs  of  the  old  notes,  and 
the  taking  of  the  new,  after  the  retiring  of  these  stockholders, 
and  for  the  express  purpose  of  their  discharge,  upon  every  prin- 
ciple, and  by  all  the  authorities,  operates  as  a  complete  release 
of  the  stockholders  from  the  debt:  Collyer  on  Partnership,  sees. 
539-562,  and  cases  cited. 

The  defense  set  up  by  the  answer  of  Pemissa  Oyles,  execu- 
trix of  Charles  Gyles,  late  of  Newport,  to  the  account  sought 
from  her  in  that  capacity  of  the  personal  estate  of  her  husbaiid 
and  testator,  seems  to  us  to  be  a  good  one.    The  Sm^  alleged 
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by  her,  and  which  are  substantially  admitted  in  the  agreed 
statement,  are,  that  on  the  tenth  day  of  May,  1849,  her  said 
husband,  then  the  holder  of  one  share  in  the  capital  stock  of 
the  Newport  Steam  Factory,  died,  leaving  a  last  will  and  tes- 
tament, by  which  she  was  constituted  his  executrix  and  sole 
devisee  and  legatee;  that  his  said  will  was  duly  proved,  and 
letters  testamentary  were  issued  to  her;  and  that  subsequently, 
on  the  twenty-first  day  of  July,  1849,  she  caused  public  notice 
of  her  appointment  and  qualification  as  his  executrix  to  be 
puolished  in  the  Newport  Mercury,  a  newspaper  printed 
and  published  in  said  Newport;  that  thereafter  she  went  into 
possession,  under  said  will,  of  all  the  estate,  real  and  personal, 
of  her  said  testator,  and  out  of  the  same  paid  all  his  debts,  fu- 
neral expenses,  and  expenses  of  settling  his  estate;  and  on  the 
twenty-first  day  of  April,  1851,  settled  with  the  court  of  pro- 
bate of  Newport  her  final  account  as  such  executrix;  and  that 
more  than  thr#^  years  had  elapsed  subsequent  to  the  publica- 
tion, as  aforesaid,  of  notice  of  her  appointment  and  qualifica- 
tion as  his  executrix,  before  the  filing  of  this  bill.  In  the  ab- 
sence of  fraud,  which  is  not  pretended  in  this  case,  the  bar  of 
the  statute  limiting  suits  against  the  personal  representatives 
of  deceased  persons  to  three  years  after  publication  of  notice 
of  their  appointment,  is  positive  and  without  exception,  and 
rests  upon  the  policy  of  thus  enabling  the  speedy  settlement 
of  the  estates  of  the  dead:  R.  S.,  c.  161,  sec.  8;  c.  177,  sec.  9; 
Pratt  V.  Northamy  5  Mason,  95.  It  is  equally  applicable  to 
suits  in  equity  as  to  actions  at  law,  and  has  been  applied  by 
tins  court  as  a  bar  to  a  bill  brought  against  the  administrator 
of  a  deceased  shareholder  in  an  insolvent  bank  to  compel  pay- 
ment out  of  the  estate  of  the  intestate  of  his  proportion  of  the 
corporate  debts:  Atwood  v.  Rhode  Island  Agricultural  Bank,  2 
R.  I.  191.  This,  of  course,  leaves  the  question  of  Mrs.  Gyles'^ 
liability,  as  herself  a  stockholder,  by  virtue  of  her  husband's 
bequest  to  her  of  his  share  of  the  stock  of  the  Newport  Steam 
Factory,  and  her  acceptance  of  the  bequest,  wholly  unaffected. 
How  fax  the  above  defense  availed  of  by  Mrs.  Gyles,  in  her 
administrative  character,  is  available  to  Mrs.  Mary  L.  Ruggles. 
as  administratrix  of  her  husband  Nathaniel  S.  Ruggles,  and 
how  far  the  general  statute  of  limitations  will  avail  both  Mrs. 
I  Kuggles  and  Mrs.  Gyles,  as  successors  to  the  real  assets  be- 

'  longing  to  their  respective  husbands,  we  shall  reserve,  sinos 

Mrs.  Ruggles  has  not  come  in  and  answered  the  bill,  and  no 
argument  has  been  submitted  to  us  upon  these  points.    Both 
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bills  will  probably  be  found  to  require  amendment  as  to  parties, 
and  in  other  respects;  and  if  it  shall  prove  necessary  for  the 
plaintiffs,  in  order  to  obtain  satisfaction  of  their  debts,  to  pup- 
sue  the  estates  of  deceased  stockholders,  full  opportunity  will 
thus  be  afforded  for  these  and  other  questions  to  be  raised  and 
argued. 

For  the  same  reasons,  we  reserve  the  questions  which  have 
been  incidentally  raised  concerning  the  validity  and  effect  of 
the  conveyances  of  their  shares,  both  by  Mrs.  Gyles  and  Mrs. 
Ruggles,  to  the  corporation;  which,  complicated  with  the  length 
of  time  and  other  circumstances  which  have  intervened  since 
the  conveyances  were  made,  will  demand  distinct  argument 
and  consideration  before  they  can  properly  be  j;>a88ed  upon  by 
the  court. 

It  remains  to  be  seen  how  fSsir  what  we  have  decided  affects, 
in  their  present  position,  the  actions  at  law  which  have  been 
submitted  to  us.    In  the  first  place,  it  is  clear  th&t  as  no  legal 
liability  for  the  corporate  debts  survives  against  the  estates  of 
deceased  stockholders,  the  two  actions  brought  by  the  New 
England  Commercial  Bank  and  by  Josiah  S.  Munroe,  respect- 
ively,  against  Seth   W.   Macy,  as  administrator  of  Joseph 
Weaver,  and  the  action  brought  by  said  bank  against  Samuel 
Alien,  as  executor  of  Samuel  Allen,  deceased,  c^uinot  be  main- 
tained; and  for  the  same  reason,  that  the  pleas  that  Seth  W. 
Macy,  in  his  said  capacity,  is  not  joined  as  a  party  defendant 
to  the  two  actions  brought  by  said  Munroe  against  certain  liv- 
ing stockholders  of  the  corporation,  must  be  overruled.     In  the 
second  place,  that  as  the  stockholders  who  were  such  at  the 
time  of  the  contracting  of  a  debt  are,  for  want  of  corporate 
property  to  be  levied  on  therefor,  liable  for  the  debt  as  joint 
contractors,  in  the  nature  of  copartners,  this  liability  may  be 
enforced  against  such  living  stockholders,  and  is,  as  against 
other  copartners,  most  appropriately  enforceable  against  them, 
by  action  at  law,  rather  than  by  a  proceeding  in  equity;  and 
that  to  defeat  this  right  of  action,  it  is  not  sufficient  that  the 
corporation  should  have  property,  in  trust  or  otherwise,  not 
open  to  seizure  or  levy  upon  execution,  but  that  it  should  have 
property  in  such  a  condition  that  the  execution,  which  must 
liavc  been  first  obtained  by  the  creditor,  might  have  been  levied 
thereon.    This,  in  effect,  disposes  of  the  remaining  special 
pleas  filed  in  the  last-named  actions  at  law,  and  leaves  them 
for  trial  upon  the  general  issue.    As  to  the  two  remaining  ac- 
tions at  laW|  brought  by  the  New  England  Commeroial  Bank 
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against  certain  atockholders  of  the  Newport  Steam  Factory, 
and  in  which  the  writs  and  declarations  are  missing,  the  ac- 
tions must  be  dismissed,  unless  these  are  found,  or  their  loss, 
in  some  form,  be  supplied. 

LuiOLiTr  OF*  SrooKHOLmBS  10B  Dim  or  Cobfobaxion:  See  Oondng  t. 
McCuUough^  49  Am.  Deo.  287,  note  906^  where  thu  mibjeot  la  diaouMed;  FrtB' 
land  V.  McCfulbugh,  43  Id.  685,  note  094^  where  the  nibject  ie  more  fnllj 
eonndned. 


Hoffman  v.  Anthony. 

[•  Bhodb  Iblakd,  283.1 

KoKiCB  OF  Motoaoxb's  Sals  undxb  Power  m  Mobtoagb  is  Fatally  Db* 
VBOnvB  when  it  is  not  signed  by  any  one,  g^ves  neither  the  name  of  the 
mortgagor  nor  that  of  the  mortgagee,  does  not  give  correctly  the  number 
of  the  page  in  the  volame  of  the  records  in  which  the  mortgage  is  re- 
corded, and  does  not  naune  the  auctioneer  who  is  employed  to  conduct 
the  sale;  and  notwithstanding  a  sale  under  such  a  notice,  a  court  of 
equity  will  decree  that  the  mortgage  has  not  been  foreclosed,  and  permit 
the  mortgagor  to  redeem. 

Object  or  NorncB  or  Salb  vhdsb  Powbb  dt  Mobtoaob  is  to  Sbcubb 
Attbndan CB  of  purchasers  and  to  obtain  a  fair  price  for  the  property 
mortgaged,  and  it  is  the  duty  of  the  mortgagee  to  see  that  such  notice  is 
given  as  will  reasonably  accomplish  the  end  designed. 

Bill  in  equity  to  redeem  two  lots  of  land  in  Cranston.  The 
fiicts  are  sufficiently  stated  in  the  opinion. 

James  TiUingJuut^  for  the  complainant. 

Taunton  and  Ripley ^  for  the  respondents. 

By  Conrt,  Bsayton,  J.  The  plaintiff  in  this  bill  claims  the 
right  to  redeem  the  premises  described  therein  from  the  mort- 
gage execution  by  James  Reynolds  and  Thomas  Parker,  on 
the  thirteenth  day  of  December,  1852,  to  Henry  Blundell, 
which  mortgage,  the  bill  charges,  came  to  the  defendant  Thomas 
E.  Anthony  by  various  mesne  assignments,  and  that  the  said 
mortgage  is  still  a  subsisting  mortgage  upon  the  estates.  The 
bill,  anticipating  the  defense  to  be  set  up  to  his  claim  for  re- 
demption, that  the  mortgage  had  been  foreclosed  by  sale  under 
the  power  contained  in  the  mortgage,  and  to  show  that  the 
power  had  not  been  executed,  at  least  so  executed  as  legally  to 
^eet  the  estate  in  the  purchaser  to  whom  it  was  struck  off  at 
the  auction  sale,  sets  oat,  amcmg  other  grounds  of  objection  to 
the  TBUdity  of  the  sale  made  by  the  said  Anthony,  the  assignee 
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of  the  mortgage,  that  the  advertisement,  caused  to  be  pub- 
lished by  the  said  Anthony  in  the  public  newspaper,  is  not 
signed,  and  does  not  contain  the  name  of  any  party  connected 
with  the  mortgage;  and  charges  that  the  reference  in  said  no- 
tice to  the  place  where  said  mortgage  is  recorded  is  not  correct, 
the  mortgage  not  being  there  recorded.  The  answer  admits 
that  this  was  the  notice  given,  and  that  it  was  erroneous  in  the 
particulars  charged;  that  although  it  stated  that  the  mortgage 
was  recorded  at  page  25  of  book  No.  27,  in  Cranston,  it  was 
not  there  recorded,  but  was  recorded  on  page  325  of  that  book. 
Now,  the  plaintiff  claims  that  such  a  notice  as  here  appears  to 
have  been  given  is  not  sufficient  to  warrant  a  sale;  that  it  is 
not  a  fair  compliance  with  the  condition  imposed  upon  the 
power  of  sale,  to  give  thirty  days'  public  notice. 

The  power  in  this  case  was  by  the  mortgagor  vested  in  the 
mortgagee,  if  the  mortgagor  should  make  default  in  payment 
at  the  times  appointed,  to  sell  the  estate,  or  so  much  as  might 
be  necessary  to  discharge  the  debt  upon  condition,  but  that  he 
should  give  public  notice  of  such  sale  for  thirty  days.    This 
power  is  annexed  to  the  estate  of  the  mortgagee;  and  every  as- 
signee, by  virtue  of  the  assignment  to  him  thereof,  is  clothed 
with  this  power,  and  upon  the  like  condition  of  notice.    The 
mortgagee,  so  long  as  he  held  the  estate  in  mortgage,  and 
every  successive  assignee  while  he  held  it  became  a  trustee, 
therefore,  with  a  power  to  sell  and  appropriate  to  himself  so 
much  only  as  might  be  necessary  to  discharge  the  debt  doe 
from  the  mortgagor.    He  was  to  sell  no  more  than  might  be 
reasonably  necessary  to  discharge  the  debt    If  he  sold  more 
from  any  necessity,  he  was  to  hold  the  balance  above  the 
mortgage  debt  for  the  mortgagor,  and  if  any  assets  remained 
unsold,  it  remained  to  the  mortgagor. 

The  mortgagor  did  not  require,  and  had  not  provided  that 
before  making  sale  of  the  estate  or  any  part  thereof,  any  notice 
should  be  given  to  him  of  such  intended  sale.  The  only  no- 
tice provided  for  was  that  by  advertisement  in  a  public  news- 
paper, and  which  was  intended  to  invite  purchasers.  This  was 
its  great  and  only  purpose;  and  as  the  mortgagor  had  provided 
no  notice  to  himself  upon  which  he  could  give  a  wider  circula- 
tion to  the  advertisement,  was  of  the  utmost  importance  to  him. 
He  had  a  deep  interest  in  having  such  notice  given  as  would 
be  likely  to  attract  purchasers  who  would  be  willing  to  give  a 
fair  price  for  the  estate.  This  being  the  purpoee  of  the  notioe, 
it  imposed  a  duty  upon  the  assignee  to  see  that  the  notice  mm 
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giveDy  such  as  would  reasonably  accomplish  the  end  designed. 
This  duty  is  expressed  by  the  chancellor  in  the  case  of  Matthie 
V.  Edwards^  2  Coll.  Ch.  465,  8.  C,  33  Eng.  Ch.  465,  in  refer- 
ence to  a  notice  under  a  like  power,  in  this  language:  ^'A 
mortgagee  having  a  power  of  sale  cannot  as  between  himself 
and  the  mortgagor,  exercise  it  in  a  manner  merely  arbitrary, 
but  is  bound  to  exercise  some  discretion  not  to  throw  awny  the 
property,  but  to  act  in  a  business-like  manner,  with  a  view  tn 
obtain  as  large  a  price  as  may  fairly  and  reasonably,  with  due 
diligence  and  attention,  be  under  the  circumstances  attain- 
able." 

The  same  view,  as  to  the  duty  of  the  mortgagee  in  giving 
notice,  is  expressed  in  Burnet  v.  Dennistony  5  Johns.  Ch.  35; 
Longvfith  v.  BuUer^  8  Gilm.  32.  This  duty,  as  it  seems  to  up, 
is  not  performed  by  the  notice  published  in  the  present  case. 
The  advertisement  professes  to  give  notice  that  at  a  certain 
time  and  place  these  .lots  of  land,  which  are  Bu£Sciently  de- 
scribed to  inform  purchasers  what  is  proposed  to  be  sold,  will 
be  sold  by  somebody  under  a  certain  power  which  may  be 
found  in  the  records  of  Cranston  in  a  certain  place  there. 
This  reference  to  the  records  is  the  only  source  pointed  out  by 
the  notice  of  any  information  as  to  the  terms  of  the  power,  or 
of  the  conditions  upon  which  it  might  be  exercised;  and  when 
an  inquirer  goes  there,  no  such  record  and  no  such  information 
is  to  be  found.  Whether  there  is  any  such  power,  he  has  no 
means  to  ascertain.  It  is  not  even  stated  who  made  the  mort- 
gage or  to  whom  it  was  made.  Had  this  been  stated,  he  might 
have  found  the  deed  somewhere  on  the  records;  but  without  it 
he  is  only  to  search  for  a  mortgage  of  lots  117,  etc.,  made  by 
somebody.  The  record  in  fact  utterly  fails  to  furnish  him 
with  any  information.  He  proposes  to  inquire  of  the  person 
who  advertises  the  sale.  But  who  Lb  he?  The  notice  does 
not  state  this.  He  cannot  inquire  of  the  mortgagor  or  of  the 
mortgagee,  for  he  has  no  notice  who  they  are.  As  a  last  resort, 
it  might  occur  to  him  to  inquire  of  the  auctioneer,  but  on  look- 
ing at  the  advertisement,  he  finds  that  it  is  not  disclosed  who 
is  to  conduct  the  auction  sale.  All  that  he  can  know  is,  that 
certain  lots  of  land  which  he  can  view  are  proposed  to  be  soli 
by  somebody  not  named,  under  a  power  from  some  other  per- 
son not  named.  Whether  there  exists  any  such  power,  or 
whether  the  contingency  has  arisen  upon  which  it  is  to  bo  ex- 
ercised, or  what  the  contingency  is,  he  cannot  know  from  any 
murce  of  information  given  him.    He  has  no  means  to  forn 
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an  opinion  even  whether  anything  could  he  sold,  and  whether 
it  would  be  worth  his  while  to  attend  at  the  time  and  place 
notified.  Few  purchasers,  probably,  would  think  it  was.  Be- 
ing pointed  to  the  records  for  the  terms  of  the  power,  they 
should  have  the  means  of  examining,  as  they  would  desire  to 
do,  before  bidding. 

It  is  no  matter  of  wonder  that  with  such  a  notice  as  this  no 
other  persons  attended  this  sale — as  the  evidence  shows  they 
did  not — than  such  as  derived  their  information  from  other 
sources  than  this  advertisement — none  but  such  as  were 
specially  invited  to  attend,  viz.,  the  auctioneer,  the  holder  of 
the  mortgage,  one  of  the  original  mortgagors  having  then  no 
title,  and  one  other  person  .specially  requested  to  bid  for  the 
defendant,  Rebecca  Anthony.  Nor  is  it  strange  that  the  estate 
should,  under  the  circumstances,  have  been  struck  off  for  one 
third  of  its  fedr  value.  Such  a  notice  would  be  likely  to  pro- 
duce such  a  result,  or  at  least  was  not  adapted  to  produce  any 
other.  In  giving  such  notice,  it  cannot  with  propriety  be  said 
that  the  assignee,  in  the  exercise  of  the  power  and  trust  with 
wliich  he  was  clothed,  acted  in  a  business-like  manner  with  a 
view  to  obtain  as  large  a  price  as  might  reasonably  be  obtained 
under  the  circumstances  with  due  diligence  and  attention  on 
his  part,  or  in  common  fairness  towards  his  cestui  que  trutt. 

It  must  be  declared  that  the  plaintiff  is  in  this  case  entitled 
to  redeem,  that  the  said  mortgage  is  not  foreclosed,  and  the 
case  must  be  referred  to  a  master  to  ascertain  the  amount  due 
\pon  the  mortgage. 

Noncx  OF  Salk,  What  is  Pbopxb  and  Su  fjioikmt.— The  object  of  a  notioe 
of  sale  is  to  inform  the  pnblic  of  the  nature  and  conditioii  of  the  proper^  to 
be  Bold,  and  of  the  time,  place,  and  terma  of  the  sale.  Notices  are  given  for 
the  purpose  of  securing  bidders,  and  to  prevent  a  sacrifice  of  the  property: 
Freeman  on  Ezecations,  sec.  285.  If  these  objects  are  attained,  immaterial 
errors  and  mistakes  will  not  affect  the  sufficiency  of  the  notice.  Bat  oonits 
gnard  with  jealons  care  the'  rights  and  interssts  of  persons  whose  piopsriy  is 
sold  under  their  process,  or  by  their  order.  If,  therefore^  any  mistakes  or 
omissions  occur  in  notices  of  sale,  which  are  calculated  to  deter  or  mislead 
bidders,  or  to  depreciate  the  value  of  the  property,  or  to  prevent  it  from 
bringing  a  fair  price,  such  mistakes  or  omissions  will  be  fatal  to  the  validity  of 
the  notice,  and  also  to  that  of  the  sale  made  pursuant  thereto.  Qneatians  as 
to  the  sufficiency  of  notices  of  sale  most  frequently  arise  in  the  case  of  sales 
under  execution,  probate  sales,  and  sales  under  mortgages  with  power  to  salL 
In  the  case  of  sales  made  under  mortgages  containing  a  power  to  sell  upon 
breach  of  condition,  it  is  held  that  a  notioe  of  sale  which  complies  with  tiie 
requirements  ol  the  power  authoriiing  the  sale  is  sufficient:  8  Jones  en  Mett* 
gages,  sso.  1864;  Kmmed^  v.  Dunm,  68  CU.  839;  Bmkr.  Skmmim,  80  HL  188| 


Sept  1869.]  HomiAN  v.  AjRTHOirr.  708 

CroAtr  t.  JMemon,  8  Iowa»  404;  Onub^  t.  TaraMm,  9  liit  40S^  411| 
JolbMOii  T. />t)rKy,  7  Qill»  269»  286;  McM  Ladgb^komm  AmMtatkmT.  Citg  i^ 
£c$Um,  114  Mam.  13S;  Jforim  ▼.  Poeidii,  66  Mo.  260. 

DEBCRiFTioir  ov  PROFIBTT  IK  NoTiCB. — ^The  nottoe  of  sale  oagfat  to  con- 
lain  nich  a  daacription  of  the  property  to  be  told  as  will  enable  intending 
pnichaaen,  in  the  exercise  of  ordinary  diligence,  to  indentify  it.  A  aheriff 'a 
notice  of  sale  shonld  give  as  full  and  complete  a  description  of  the  property 
as  it  is  possible  for  him  to  give,  in  the  exercise  of  ordinary  diligence  for  that 
purpose,  in  view  of  the  character,  condition,  and  location  of  the  property: 
ColHer  v.  Vaton,  12  Ga.  440;  S.  C,  58  Am.  Pec  481;  Shejfiddr.  Key,  14  Ga. 
628;  Freeman  on  Execatioos,  sec.  285.  In  the  case  of  CoUkr  ▼.  Fcwm,  mtpra, 
it  was  decided  that  the  question  whether  the  words  "eight  city  lots  in  the 
city  of  Albany,  numbers  not  recollected,  but  known  in  said  city  by  the  name 
of  Joseph  B.  Shore's  property,"  was  a  sufficient  description,  or  not,  was  one 
for  the  jury.  It  is  not  necessary,  in  a  notice  of  sale  at  puUio  auction,  to  give 
a  minute  description  of  its  exact  location  by  metes  and  bounds;  any  descrip* 
tion  which  informs  the  public  of  the  property  to  be  sold  is  sufficient.  It  is 
sufficient  if  it  enables  the  pubUc  to  understand,  by  the  exercise  of  ordinary 
intelligence,  what  property  is  offered  for  sale,  and  to  identify  the  same  by 
examination,  if  a  more  particular  knowledge  is  desired:  8Uvm»  ▼.  Bond,  44 
Md.  506. 

A  sheriff's  notice  of  sale  which  sufficiently  identifies  the  property  to  be 
sold  is  all  that  the  law  requires:  Allen  ▼.  C6U,  9  N.  J.  Eq.  286;  8.  0.,  59  Am. 
Dec.  41G.  In  Pomeroy  v.  Winship,  12  Mass.  513,  a  0.,  7  Am.  Dec  91,  it  was 
decided  that  in  the  sheriff's  notice  of  the  sale  of  the  equity  of  redemption  a 
general  description  of  the  property  is  sufficient.  A  foreclosure  notice  which 
states  that  the  premises  will  be  sold,  "or  so  much  thereof  as  may  be  neces- 
sary," is  in  the  usual  and  proper  form,  and  is  not  objectionable,  as  not  desig- 
nating the  precise  parcels  to  be  sold:  Snyder  v.  Hemmingtoayf  47  Mich.  549. 
In  a  notice  of  sale  under  a  mortgage,  it  is  generally  sufficient  if  the  premises 
are  described  in  the  notice  as  they  are  described  in  the  mortgage:  Model 
Lodging-lunue  AaaockUion  ▼.  CUy  qf  Boston,  114  Mass.  133;  Rcbinaon  ▼.  Ma- 
teur  AeaodaUon,  14  S.  C.  148.  And  that,  though  the  street  number  of  the 
building  has  been  changed  since  the  making  of  the  mortgage,  when  it  appears 
that  the  mortgagee  did  not  know  of  the  change:  Model  Z/odging^kouae  Asncia- 
tion  V.  City  qf  Boston,  supra.  In  Jackson  v.  Harris,  3  Cow.  241,  it  was  held 
that  an  advertisement  of  the  sale  of  mortgaged  premises,  under  the  New 
Yurk  act  of  1808,  authorizing  the  loaning  of  moneys  to  citizens  of  that  state, 
passed  April  11, 1808,  was  sufficiently  particular  in  its  description  of  the  prom- 
ises, if  it  contained  the  name  of  the  mortgagor,  the  date  and  number  of  the 
mortgage,  the  number  of  the  lot  in  which  the  preitJj^fiB  lay,  the  town  in  which 
the  lot  was  situated,  when  the  mortgage  was  made,  and  the  number  of  acres 
mortgaged,  without  describing  it  by  metes  and  bounds.  In  the  case  of  NeW' 
titan  V.  Jackson,  12  Wheat.  670,  572,  Mr.  Justice  Trimble,  delivering  the 
opinion  of  the  court,  referring  to  a  notice  of  sale  under  a  deed  of  trust,  said: 
"The  law  has  prescribed  no  particular  form  for  a  notice  of  this  description. 
It  is  sufficient  if,  upon  the  whole  matter,  it  appears  calculated  reasonably  to 
apprise  the  pubUc  of  the  property  intended  to  be  sold."  In  that  case,  the 
notice  of  sale  described  the  lot  of  land  to  be  sold  as  "lot  Na  99,  in  Peter, 
Beatty,  Threlkeld,  and  Deakin's  addition  to  Georgetown,  fronting  60  feet  on 
Fayette  street^  and  120  feet  on  Second  street."  The  property  was  in  fact  lot 
Ka  99,  in  Threlkeld's  addition,  but  the  location  on  the  streets  named  wae 
correct.  It  was  held  that  thia  mistake  did  not  vitiate  the  notioe.  A  can* 
Am.  Dbc.  Vol.  LXXV— 45 
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gtaUa  seiiod  com  standing  on  S.  £.  N.  W.  see.  8,  T.  SS,  &  6.  He  poatod 
tiuree  notioei  of  the  sale,  in  one  of  which  the  land  was  deacribed  aa  the  S.  & 
N.  E.  see.  8.  The  other  two  were  correct.  It  waa  held  that  thia  miatake  did 
not  vitiate  the  sale:  Pollard  ▼.  Khtg,  63  DL  80.  Bat  a  notioe  of  aala  which 
deacribed  the  land  to  be  sold  aa  the  north  half  (N.  i)  of  the  aonth-weat  qnartar 
(S.  £.  i)  of  aaid  aectioo,  when  the  land  in  fact  waa  the  north  half  of  the  aoath- 
eaat  quarter  of  the  aection,  waa  held  to  be  defective  in  Hebner  v,  Bekm^  14 
Neb.  219.  So  a  notioe  of  sale  which  deacribea  a  tract  of  land  aa  containing 
dz  hundred  and  f orfy  arpenta,  when  it  in  fact  oontaina  aix  hundred  and  fior^ 
acrea,  ia  invalid:  Wright  v.  Jicusael,  6  La.  Ann.  126. 

Descbiption  bt  Befbbbngs  to  Rboobb. — ^A  notice  of  aale  under  a  mort- 
g^kge,  which  givea  to  the  |mblic  the  meana  of  aacertaining  the  &M;ta  required 
to  be  stated  therein  by  an  accurate  reference  to  the  record  of  the  mortgage  in 
the  clerk's  office,  ia  sufficient:  Cdndee  v.  Burke,  1  Hun,  546.     And  if  it  gives 
the  date  of  such  record  correctly,  it  will  be  sufficient,  although  the  number 
of  the  book  in  which  it  ia  recorded  ia  enoneoualy  stated:  Judd  v.  O'Brien,  21 
N.  Y.  187.    But  a  notice  of  foreclosure  sale  which  doea  not  state  when  the 
mortgage  waa  recorded  ia  insuffieient»  although  it  doea  state  in  what  office 
and  book  and  at  what  page  it  is  recorded:  Martin  v.  Baldwin^  20  Minn.  537. 
A  notice  of  sale  is  sufficient  which  describes  the  premises  aa  they  axe  de- 
scribed in  the  mortgage,  and  refers  to  the  book  and  page  of  the  registry  €if 
deeds  where  it  ia  recorded,  and  by  book  and  page  to  a  plan  in  the  office  of 
the  superintendent  of  public  landa:  Stickney  v.  Mhxma,  127  Maaa.  202.    A  notioe 
of  sale  is  sufficient,  although  the  premises  to  be  sold  are  deacribed  in  it  no  more 
particularly  than  aa  **  situated  in  the  northerly  part  of  the  city  of  Providence^ 
being  the  lot  of  land  No.  10  (ten)  on  the  plat  of  the  land  of  8.  W.,  surveyed 
and  platted  by  H.  F.  W.,  July  7, 1845,**  where  the  plat  is  recorded:  FaHpatnek 
V,  FUxpaJtrick,  6  R.  I.  64;  S.  C,  anU,  p.  681.    But  a  notice  which  does  not 
name  the  per8<Ai  from  or  the  person  to  whom  the  deed  of  trust  was^  under  which 
the  sale  was  to  be  made,  but  merely  refers  to  the  book  of  the  land  reoQrds,  with- 
out describing  the  location  of  the  Umds,  except  that  they  are  in  a  certain  county, 
is  not  sufficient:  Beeside  v.  Peter,  33  Md.  120.    In  a  notioe  of  sale  of  land  untler 
an  execution,  the  county  in  which  the  land  is  situated  need  not  be  menttoncKl, 
where  the  description  ia  otherwise  aufficient  to  identify  it:  Duncan  v.  Matntjf, 
29  Mo.  368.    A  notice  of  sale  under  a  mortgage,  which  deecribee  a  tract  of  land 
containing  four  acrea  more  than  the  tract  mortgaged,  is  defective  and  inauffi- 
cient,  although  the  tract  to  be  sold  is  contained  in  the  tract  advertised:  Fen-^ 
ner  v.  Tucker,  6  R.  L  651.    Bosworth,  J.,  in  delivering  the  (pinion  of  the 
court  in  that  case,  said:  "Sales  under  mortgagee  with  power  to  aell  are  re- 
garded by  courta  with  a  jealous  care,    ^ley  furnish  a  very  summary  mode 
of  obtaining  pajrment  of  a  mortgage  d^lbt,  and  of  foreclosing  an  equity  of 
redemption,  and  should  therefore  be  conducted  with  perfect  fairness,  in  order 
that  the  mortgagor's  rights,  or  those  of  his  assignees  who  may  have  purchased 
his  equity  for  valuable  consideration,  may  not  be  sacrificed.    If,  therefore^ 
the  power  of  sale  conferred  by  the  mortgage  is  not  strictly  and  fairly  pursued; 
if  the  execution  of  the  power  is  tainted  with  fraud;  or  if  any  mistake  ia  made 
in  conducting  the  sale,  adapted  to  mislead  those  who  might  desire  to  purchase^ 
so  that  the  sale,  if  at  auction,  oocura  under  droumatanoea  calculated  to  de- 
preciate the  value  of  the  property  sold,  or  prevent  it  from  bringing  a  fair 
auction  price— the  aale  will  be  held  invalid.    The  sale  authorised  in  the  power 
annexed  to  thia  mortgage  waa  to  be  made  after  advertising  the  premiaea  for 
the  space  of  thirty  days  prior  to  the  sale.    A  aale  witfaont  thia  notioe  would 
certainly  be  void.    It  waa  inonmbent.  therefore^  on  tiie  morigBfae  to  give  thia 
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ootioe.  In  giving  it»  he  mnst  adrertiBe  the  premiaes  to  be  aoldl,  end  ghre  the 
public  notice  of  the  time  and  place  of  sale.  If  the  premisee  are  not  truly 
deecribed,  it  cannot  be  truly  said  that  the  premisee  are  adrertiaed;  if  the  time 
and  place  of  sale  are  not  made  reasonably  certain,  it  cannot  be  said  that  pub- 
lic notice  of  the  sale  is  given.  In  both  respects  adverted  to  the  notice  given 
of  this  sale  is  defective  and  insufficient.  Tlie  tract  advertised  was  a  tract  of 
land  containing  four  acres  more  than  the  tract  embraoeil  in  the  mortgage. 
Although  the  tract  sold  was  contained  in  the  tract  advertised,  yet  the  tract 
advertised  was  not  the  tract  to  be  sold.  Persons  who  might  desire  to  pur- 
chase the  quantity  of  land  embrarod  in  the  mortgage  might  not  want  to  buy 
the  tract  advertised  to  be  sold,  and  therefore  might  not  attend  the  sale.  ** 

TiifB  or  Sale  suould  «b  Stated  in  the  notice.  A  mistake  in  giving  the 
date  of  the  sale  will  be  fatal  to  the  validity  of  the  notice,  if  the  mistake  is  of 
soch  a  character  as  to  make  the  notice  in  that  respect  ambiguous,  or  to  mis- 
lead the  public.  Thus  a  mistake  in  the  notice  of  sale  of  land  under  a  power 
in  a  mortgage  will  be  fatal  to  tho  validity  of  the  sale,  where  in  the  advertise- 
ment a  sale  is  advertised  to  lie  made  in  one  year,  which  was  designed  to  be 
made,  and  was  actually  made,  in  the  succeeding  year:  Femner  v.  Tudxr,  6 
R.  I.  551.  BoBWorth,  J.,  in  delivering  the  opinion  of  the  court  in  that  case, 
said:  "The  notice  given  lx>re  date  January  21,  1858,  and  the  sale  was  ap- 
pointed to  take  place  on  February  12th.  Now,  although  this  notice  was  pub- 
lished in  a  paper  issued  in  January,  1859,  it  was  not  proper  notice  of  a  sale 
to  take  place  in  February,  1859.  At  least,  it  might  mislead  the  public  as  to 
the  time  of  sale.  Being  dated  January,  1858,  it  would  naturally  point  to  the 
suooeeding  month  of  February;  and  those  who  read  it  would  naturally  sup- 
pose it  an  advertisement  of  a  sale  of  the  past  year,  continued  inadvertently, 
or  published  by  mistake. "  But  if  the  mistake  as  to  the  date  of  the  sale  is  no% 
of  such  a  character  as  to  mislead  the  public,  it  will  not  affect  the  sufficiency  oi 
the  notice.  Where  a  notice  of  sale  was  by  mistake  dated  April  23,  1858,  iii-> 
stead  of  18CS,  the  court  held  that  the  mistake  was  obvious  on  inspection,  and 
did  not  invalidate  the  sale:  Mowry  v.  Safibom,  68  K.  Y.  153.  A  notice  of  sale 
dated  September  15,  1861,  stated  that  the  sale  would  take  place  on  the  sixth 
of  December,  "1871."  It  was  held  that  thb  mistake  could  not  mislead,  and 
did  not,  therefore,  affect  the  validity  of  the  notice:  Jensen  v.  IVetnlandtTf  2& 
Wis.  477.  A  notice  of  sale  published  on  the  seventh  of  December  stated  tluit 
the  sale  would  take  place  "on  the  twenty-eighth  day  of  December  next.** 
This  notice  was  declared  to  be  valid,  the  court  saying  that  it  could  not  1>e 
considered  to  mean  that  the  sale  was  to  take  place  in  a  year  and  twenty  days 
instead  of  in  twenty  days  from  its  date:  Gray  v.  Shaw,  14  Mo.  341.  It  ia  not 
sufficient  ground  for  setting  aside  a  sale  that  the  advertisement  statetl  the 
wrong  ilay  of  tho  week,  where  the  day  of  the  mouth  was  given  correctly,  and 
there  is  no  eWdeuce  that  any  fraud  was  intended  I,  and  no  proof  that  any  one 
was  misled  by  the  mistake:  Cfiandler  v.  Cookf  2  McArthur,  176.  A  notice  (if 
sale  given  by  advertisement  need  not  be  dated.  Where  such  notice  is  with- 
out date,  the  date  of  its  first  publication  will  be  taken  as  its  date:  Ramsey 
V.  Merriarn,  6  Minn.  168. 

Hotni  or  Sale. — It  seems  that  it  is  not  necessary  to  state  in  a  notice  of 
tale  the  precise  hour  of  the  day  at  which  the  sale  will  be  held,  provided  the 
hours  between  which  it  is  to  take  place  belong  to  the  business  hours  of  the 
day.  Thus  in  Cbe  v.  HakUd,  2  N.  J.  Eq.  31 1,  it  was  held  that  a  notice  which 
stated  that  the  sale  would  be  held  "between  the  hours  of  twelve  and  fiv* 
o'clock  in  the  afternoon "  was  good.  And  in Buttv.  Borden,  61  lU.  388,  it 
d«Adtd  thai  a  notioe  of  sale  undar  a  mortgnge  which  anniwnned  that  the 
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m1«  wmM  be  held  on  the  first  of  Maidi,  1860,  "between  the  boon  of  oiee 
A.  K.  and  fonr  p.  m.,"  waa  safficient.    Lawrence,  G.  J.,  deliTering  tlie  opin- 
ion of  the  ooort  in  that  oam,  aaid:  "  The  objection  taken  to  the  advertisemeBk 
is,  that  it  was  not  saffidently  specific  as  to  the  time  of  the  sale.    It  aimoonoBd 
it  tf>  be  held  on  the  first  of  March,  1860,  between  the  hoars  of  nine  a.  m.  sad 
four  p.  M.    This  mode  of  advertising  sales  has  always  been  re^jarded  in  thii 
state  as  snfBcient,  if  the  hoars  named  belong  to  the  business  portion  of  flw 
day,  as  they  did  in  the  present  instance.     Persons  who  see  the  advertiaenMBl 
and  desire  to  attend  the  sale  can  easily  ascertain  the  hoar  by  inquiring  of  tlis 
parties  about  to  make  the  sale.     If  unwilling  to  wait  at  the  appointed  plaes^ 
and  if  deceived  by  them  and  prevented  from  making  a  desired  bid,  tiie  sale 
might  be  set  aside.    To  require  the  advertisement  to  name  the  precise  hoar 
woukl  lead  to  mach  practical  inconvenience,  and  often  necessitate  a  puMtpooe- 
meut  of  the  sale.   It  is  sometimes  very  desirable  for  the  interests  of  the  debter 
to  delay  a  sale  for  two  or  three  hours,  in  order  to  await  the  arrival  of 
expected  to  bid,  or  in  consequence  of  a  storm  or  some  other  unforeseen 
gency.     Moreover,  if  a  particular  hour  were  named  in  all  cases,  the  qnestioo 
whether  the  sale  had  been  held  at  the  hour  named  would  be  a  fmitfnl  eooree 
of  litigation.    The  mode  adopted  in  this  case  has  been  so  generally  in  nse  as 
the  most  convenient  mode,  and  has  been  so  free  from  any  evil  conaequeno^ 
that  we  are  not  inclined  to  hold  an  advertisement  in  this  form  to  be,  of  itself 
a  sulHcient  reason  for  setting  aside  a  sale,  the  hours  named  being  iprithin  tiie 
ordinary  business  hours  of  the  day."    But  if  the  notice  does  not  name  the  ex- 
act hour  at  which  the  sale  is  to  be  held,  it  ought  to  name  the  hours  between 
wliich  it  wUl  take  place,  which  hours  must  be  in  the  business  portion  of  the 
day.    A  notice  that  a  sale  will  be  made  **  on  the  second  day  of  January  next  ** 
is  insufficient:  Trustees  qf  Schools  v.  Snell,  19  m.  156;  S.  €.,  68  Am.  Dec.  586; 
but  see  7'korujorih  v.  Armsirong,  20  Minn.  453. 

Where  Notice  is  Keqttibed  to  be  Given  for  Certain  Nxtmber  ov 
Weeks  Suocessivelt,  there  is  a  difierence  of  judicial  opinion  as  to  whether 
or  not  seven  dayb  must  be  given  as  a  week's  notice.  In  Illinois,  Iowa,  and 
New  York  it  hafc  been  decided  that  a  notice  required  to  be  published  for  a 
given  number  of  weeks  successively  is  sufficient  if  it  is  published  once  in  each 
week  for  that  number  of  weeks,  although  the  number  of  days  from  the  first 
publication  to  the  day  of  sale  is  not  equal  to  the  number  of  days  in  that  num- 
ber of  weeks:  OarreU  v.  Moss,  20  HI.  554;  Pearsoa  v.  Bradley,  48  Id.  250; 
Morrow  v.  Weed,  4  Iowa,  77;  S.  C,  66  Am.  Dec.  122;  Howard  v.  Hatdt,  29 
Barb.  297;  Wood  v.  Ttrnj,  4  Lans.  80;  Chamberlain  v.  Dempsey,  22  How.  Pr. 
356;  a  C,  13  Abb.  Pr.  421;  OlcoU  v.  Hobhison,  21  N.  Y.  150;  Wood  v.  More- 
fioase,  45  Id.  368.  But  other  authorities  hold  that  a  publication  for  a  certain 
number  of  weeks  must  be  made  for  as  many  days  before  the  day  of  sale  as 
there  are  days  in  the  number  of  weeks  required:  Boyd  v.  McFarUn,  58  Ga. 
208;  Meredith  v.  Chancey,  69  Ind.  466;  Francis  v.  Norris,  2  Miles,  150;  In  re 
Walldce's  Estate,  2  Pittsb.  145;  In  re  North  Whitehall  Township,  47  Pa.  St 
156;  Barly  v.  Doe,  16  How.  610.  But  see  Morrow  v.  We&i,  66  Am.  Dec.  131, 
where  it  is  claimed  that  Bkirly  v.  Doe,  supra,  is  an  authority  th^^  dther  way. 
In  Worley  v.  Naylor,  6  Minn.  192,  it  was  held  that  a  notice  published  for  the 
first  time  on  the  thirtieth  of  August,  and  successively  once  a  week  up  to  and  in- 
cluding the  fourteenth  of  September,  the  day  of  sale,  was  held  to  be  sufficient 
under  the  Minnesota  statute.  In  South  Carolina  it  is  held  that  in  compating 
time  the  first  day  of  publication  and  the  day  of  sale  may  both  be  innlmU^  i' 
be  necessary  to  support  a  deed:  Freeman  on  Bxecntioos,  sec  :A6;  ifc 
r.  Dosi^  10  Rich.  L.  895;  frOSamjon  ▼.  JFomM.  1  BihL  Li  611|  &  a»  Si 
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Dmu  498:  In  KanaM  »  notiw  of  nlo  vnder  eaten  tiaa,  or  oidv  of  lala^ 
be  pablifliiod  in  »  newspaper  at  leart  thirty  days  prior  to  the  day  of  nlo,  and 
be  oontinned  in  each  anoeeMivo  iasno  of  the  peper  np  to  the  day  of  aele:  JTo 
Cmrdy  ▼.  Baker,  11  Kan.  Ill;  WhttaJner  ▼.  Beach,  12  Id.  492.  But  an  adver- 
tisement in  a  weekly  newspaper  is  sufficient*  provided  the  first  paUication  ia 
at  least  thirty  days  before  the  sale,  and  is  oontinned  in  each  snoeessive  namp 
lier  of  the  paper  up  to  the  day  of  sale:  Trepiom  r.  Buse,  10  Id.  17iX  Where 
notice  for  thirty  days  in  a  daily  newspaper  is  required  to  be  given,  thii^ 
days  must  intervene  between  the  first  publicatioQ  and  the  day  of  sale:  Smiik 
V.  Bowleg,  85  Ind.  264;  German  Bank  ▼.  Stumftf,  73  Mo.  311;  Erie  S,  F,  X-  JL 
A.  V.  TlwimpMn,  13  Fhila.  511.  If  the  first  insertion  of  a  notice  in  a  newspa- 
per is  not  less  than  ten  days  before  the  sale,  it  is  a  sufficient  notice  for  ten 
days.  It  is  not  necessary  that  ten  days  shall  intervene  between  the  last  pub- 
lication and  the  day  of  sale:  Si.  Joseph  M/g.  Co.  r.  DaggeU,  84  lU.  556w 
Where  ten  days'  notice  of  a  sale  is  required,  and  the  sale  n  to  be  held  on  the 
thirteenth  day  of  a  certain  numth,  a  notice  first  pabUshed  on  the  first  of  tha 
month,  and  continued  thereafter  on  each  day,  except  Sundays,  for  nine  inaer- 
tioaa,  is  sufficient:  Cuthnum  v.  Stone,  8d  Id.  516.  But  where  thirty  days' 
•otioe  is  required,  a  notice  published  for  the  first  time  in  a  weekly  pq;Mr  om. 
the  second  day  of  the  month  and  the  last  on  the  twenty'^ighth  of  the  same 
month,  is  not  sufficient:  Enocht  v.  MUler,  60  Miss.  19.  A  notice  that  gives  a 
day  or  two  more  than  is  required  is  not  bad  on  that  aooountc  T9oke  v.  New' 
enn,  75  IlL  215.  And  where  a  notice  is  required  to  be  published  for  thir^ 
days  before  the  day  of  sale,  in  a  weekly  newqpi^er,  it  is  no  objection  to  the 
notice  that  the  first  number  of  the  paper  containing  the  notice  was  printed 
and  published  in  advance  of  the  day  of  the  week  on  which  the  publication 
was  usually  made:  Wilson  v.  ScoU,  29  Ohio  St  636.  Wbeie  a  deed  of  trust 
requires  thirty  days*  notice  of  the  sale  to  be  given  by  publication  onoe  a  week 
for  four  successive  weeks,  a  notice  published  the  first  time  a  few  days  more 
than  thirty  days  prior  to  the  sale,  and  continued  in  three  other  iasues  of  the 
paper,  weekly,  is  a  substantial  compliance  with  the  power:  Taylor  v.  Bdd^ 
103  IlL  349. 

Whsbs  Ko  Pafeb  is  Issued  on  Certain  Days  Intebysnino  between 
the  first  and  the  last  day  of  publication,  this  drcumstanoe  will  not  render  the 
notice  insufficient:  Weld  v.  Beet,  48  IlL  428;  KtUogg  v.  Carrico,  47  Mo.  157; 
Oerman  Bank  v.  Stmnpf,  6  Mo.  App.  17.  The  law  does  not  contemplate  tliat 
notices  of  sale  shall  be  inspected  on  Sunday,  and  theief ore  a  notice  posted  en 
the  post-office  door,  which  could  be  seen  six  days  out  of  seven,  is  sufficient: 
ChaJiam  v.  FUts,  53  Miss.  307.  Notice  of  a  sale  on  an  impossible  day  is  bad| 
as  where  the  notice  states  that  the  sale  will  take  place  on  Wednesday,  Febru- 
ary 19,  1874,  instead  of  Thursday,  February  19,  1874:  Thacher  v.  Trat^,  8 
Mo.  App.  315.  ^ 

Place  or  Sale. — ^It  is  necessary  that  a  notice  of  sale  should  specify  the 
place  as  well  as  the  time  of  the  sale:  Hinaon  v.  JTinton,  5  Sneed,  322;  Bieh- 
ards  V.  Meeh,  11  Humph.  455;  Burnet  v.  Denniston,  5  Johns.  Ch.  35.  And 
a  notice  which  contains  neither  the  time  nor  the  place  is  insufficient:  BlodgOt 
V.  But,  29  Wis.  169.  Said  Gilfillan,  C.  J.,  delivering  the  opinion  of  the  court 
in  Bottineau  v.  jEtna  L.  Ine.  Co.,  31  Minn.  125,  126:  "The  designation  of  a 
place  of  sale  is  an  essential  requisite  of  the  notice,  without  which  it  is  in  law 
no  notice  whatever."  In  that  case  it  was  held  that  a  notice  of  a  mortgage 
eale  which  specified  as  the  place  of  sale  ''the  front  door  of  the  court-house* 
in  a  certain  village,  when  in  fact  there  was  no  house  in  the  village  known  as 
the  oonii-honae,  was  void.    In  CMeher  v.  BrMm,  20  Id.  453^  the  ooor^  el- 
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thoogh  Hying  tiiat  the  dwrignation  ol  tlie  pUuse  of  m1«  m  ''at  flM 
ill  the  dty  of  8t.  Paul "  mm  more  indefinite  than  it  oo^it  to  be^  yet  nphdd 
the  Talidity  of  the  notice  in  the  absence  of  proof  of  frand  or  iinfuirnnai,  or  of 
ai-tual  or  probable  injnry.  In  Seattie  ▼.  SuUer,  21  Mo.  313,  a  O.,  64  Am. 
I>ec.  224,  it  was  held  that  a  notice  which  described  the  place  of  sale  aa  "in 
the  town  of  8t.  Joseph  "  was  not  too  indefinite  in  that  respect,  the  town  oqq- 
taining  only  about  Gye  hundred  inhabitants,  and  almost  all  the  bnainees  being 
done  in  two  blocks,  where  the  property  was  sold  on  the  premises  which  ad- 
jmned  these  blocks.  It  seems  that  by  common  ossge  in  the  city  of  New  York 
all  judicial  sales  are  made  in  the  rotunda  of  the  dty  hall  proper.  Were  it 
not  for  this  usage,  a  notice  of  sale  which  describes  the  place  of  sale  as  "  at  the 
city  hall "  would  be  too  indefinite,  as  all  the  buildings  within  the  park,  naed 
for  holding  courts,  are  by  law  deemed  parts  of  the  city  haU.  But  as  it  i^ 
snch  a  description  is  not  too  Tague:  Hcrvbff  ▼.  Oramer^  12  How.  Pr.  490.  In 
Powen  ▼.  Knedthtff,  41  Mo.  425,  it  was  held  that  a  notice  that  the  nle  would 
take  place  at  the  court-house  door  in  the  town  of  Hillsboro,  but  omitting  the 
name  of  the  county,  was  suffident.  Where  a  mortgage  provided  that  in  caaa 
of  a  sale  under  it  a  notice  thereof  ahould  be  giren,  and  that  the  sale  should 
be  made  "at  the  north  door  of  the  court-house  in  said  dty  ol  CSucago^**  it  was 
held  that  these  words  are  not  restricted  to  the  dte  of  the  court-house  in  ex- 
istence at  the  date  of  the  instrument,  but  that  in  case  of  its  destruction  by 
fire,  a  notice  might  be  given  naming  the  door  of  the  building  that  mi^^  at 
the  time,  be  used  as  a  court-house:  WcUlar  ▼.  Arnold,  71  HL  350;  Oregorjf  ▼. 
Oarte,  75  Id.  360;  Aldem  ▼.  Ooidie,  82  Id.  581;  WHkelm  ▼.  Sdumdi,  84  Id. 
183;  Chamdierr.  WhUe,  Id.  435.  After  thesonth  part  of  Maiden  was  incor- 
porated as  the  town  of  Everett,  a  person  mortgaged  land  atuated  therein, 
describing  it  as  dtuated  in  the  south  part  of  Maiden;  after  condition  broken, 
the  mortgagee  published  a  notice  of  sals  to  be  made  "in  said  Maiden,"  and 
the  notice  was  held  to  be  suffident:  Coleord  v.  BeUmmmt  131  Mass.  233. 

Tkrms  or  Sale,  as  well  as  the  names  of  the  parties  and  »  deseriptioo  of 
the  property,  must  be  given  in  the  notice:  Farr  v.  Sims,  Rich.  Eq.  Ou.  122; 
8.  C,  24  Am.  Bee.  398,  401. 

AuTHORiTT  TO  Fdl  Timb»  Place,  AND  Terms  OF  Sals  undoT  a  mortgage 
ts  in  effect  given  to  the  mortgagee  by  a  mortgage  which  provides  that  he  shaU 
adverUse  the  time,  place,  and  terms  in  a  prescribed  newspaper:  Caliaway  v. 
People*$  Bank,  54  Ga.  441.  So  where  a  deed  of  trust  provides  that  the  notice 
of  a  sale  made  in  execution  of  the  power  contained  in  it  shall  be  published  in 
a  newspaper,  without  designating  the  name  of  the  paper  or  the  place  where 
it  is  published,  the  trustee  himself  may  select  the  paper. 

Burden  or  PROor  or  iNsumoiENor  or  Notice  or  Sale  at  aaction  of 
mortgaged  property  lies  upon  the  party  who  alleges  that  suffident  notice  of 
the  time  and  place  was  not  given:   Wilmm  v.  Bramuui,  27  OaL  278w 

Efteot  or  OvERSTATDfo  AMOUNT  DuE,  IN  KoTiCB  OT  Salb. — A  notico  ol 
sale  under  a  mortgage  which,  in  good  faith,  slightly  overstates  the  amount 
due  on  the  mortgage  is  not,  on  that  account,  invalid:  ffcumlion  v.  Lububee,  51 
111.  415;  Fairman  v.  Peek,  87  Id.  156;  Moda Lodgingktmae  Amodatkm  v.  Cl^ 
<(/"  Boston,  114  Mass.  133;  Bamae^  v.  Merriam,  6  Minn.  168.  So  where  a 
mortgagee,  through  an  honest  mistake  as  to  his  legal  ri^ts,  claims  in  his  no- 
tice more  than  is  due  him,  this  will  not  render  the  notice  invalid:  Khek  v. 
CronkkUe,  1  Hill  (K.  Y.),  107.  In  Bntterjieid  v.  Famkam,  19  Minn.  85,  ap- 
proved in  Menard  v.  Crowe,  20  Id.  448,  it  was  held  that,  in  the  absence  ol 
fraud,  claiming  in  the  notice  of  sale  more  than  is  due  on  the  mortgage  does 
not  vitiate  the  sale.     In  that  case  there  was  stated  in  the  notice  ol  sals  aa 
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exceM  of  Berreu  thoiuand- three  hnndred  and  thirty-five  doUan  and  sizty-foor 
centa.  But  in  Spmoer  ▼.  Annon,  4  Id.  642,  it  waa  decided  that  a  mortgagee 
'Cannot  arbitrarily  claim  in  his  notice  a  sum  which  no  legitimate  calcolatioo 
^roiild  juatify;  and  that  a  notice  which  claima  an  amoont  which  ezceeda  the 
correct  anm  by  more  than  half  is  bad. 

OiasaiiON  TO  Statb  Kahbs  or  Partiss  to  Suit  under  the  decree  in  which 
the  sale  is  made,  in  the  absence  of  proof  that  by  reason  thereof  competition 
in  the  purchase  was  prevented,  or  the  sale  in  some  way  prejudiced,  will  not 
invalidate  the  notice  or  vitiate  the  sale:  OtNm  v.  Cwnnmffkam,  1  Md.  Gh.  44. 
So  a  notice  of  sale  under  execution  which  fails  to  designate  the  defendants, 
or  which  names  only  one  of  them  when  there  are  several,  is  nevertheless  suf- 
Gcient:  Freeman  on  Executions,  sec  285;  PerldnB  v.  Spaldkigt  2  Mich.  167; 
llisrriion  v.  CkicheSn^  35  Ma  79.  And  where  there  are  more  judgments  than 
one,  and  execution  is  levied  upon  the  land  of  the  defendant,  one  notice  of 
sale  is  aU  that  ds  required  by  the  Tennessee  statute:  AmM  v.  DiMmort^  3 
Coldw.  235.  Notices  of  two  or  more  sales  may  be  given  by  one  advertise- 
ment: Freeman  on  Executions,  sec.  285;  Southard  v.  Pope,  9  R  Man.  2SB§ 
Loche  V.  Oolemanf  4  Mon.  315.  A  notice  of  sale  under  a  mortgage  need  nod 
name  those  who  have  acquired  an  interest  in  the  estate  from  the  mortgagor 
since  the  mortgagee's  title  accrued:  Dyer  v.  Skurtl^,  112  Mass.  165;  S.  C, 
17  Am.  Rep.  77;  nor  need  it  state  the  name  of  the  assignee  of  the  equity  of 
redemption:  Learned  v.  Foster,  117  Id.  865;  nor  is  it  necessary  that  it  be 
si^ed  by  the  mortgagee  or  his  assignee:  Wooneodei  InaL  8av.  v.  Amerieam 
Woreied  Co.,  13  R.  L  255.  It  is  %ot  a  material  objection  to  a  notice  of  a 
sheriff's  sale  that  it  is  signed  by  a  depnty  aheriff:  WaUk  v.  JTiomaa,  6  La. 
Ann.  76.  A  notice  of  sale  by  a  sheriff  or  master  in  chancery  ne^d  not  be 
signed  by  the  officer  with  his  own  proper  signature.  Whether  it  is  so  signed, 
or  printed  or  signed  by  another,  is  immaterial:  Coxe  v.  ffaleied,  2  N.  J.  Eq. 
31 1,  The  fact  that  some  of  the  notices  of  an  execution  sale  are  signed  by  the 
title  of  "sheril^''  instead  of  "late  sherifi;''  does  not  affect  the  validity  of  the 
sale:  Van  CMder  v.  Van  Oelder,  26  Hun,  356.  And  a  notice  of  sale  addressed 
to  a  party  interested  in  mortgsged  premises  aa  administratrix  is  sufficient, 
although  the  word  "  administratrix  "  is  not  added  to  her  name:  Oeorge  v. 
Arthur,  2  Id.  406. 

Koncx  KEXD  NOT  Stats  that  the  party  subscribing  it  has  lawful  right  and 
authority  to  foreclose:  People  v.  Prteoott,  3  Hun,  419.  It  need  not  specify 
that  the  moH^gage  will  be  foreclosed:  Leet  v.  McAf astern,  51  Barb.  23G.  It 
need  not  state  for  what  breach  of  condition  the  sale  is  made:  King  v.  Bronaon, 
122  Mass.  122;  nor  that  there  has  been  a  default  in  the  performance  of  the 
condition  in  the  mortgage:  Model  Lodffing-houae  AeaodaOon  v.  City  qf  Bottom, 
1 14  Id.  133.  And  it  need  not  state  the  amount  of  the  debt  for  which  the 
property  is  to  be  sold:   WimoaU  v.  Roee,  4  Port.  321. 

Imhatxbzal  Ebbobs  OB  Mistakbb  nf  Koticb  of  sale  will  not  affect  its 
validity.  Thus  an  erroneous  statement  in  the  notice  of  matters  not  required 
to  be  stated  will  not  render  it  invalid:  HvbheU  v.  Stbley,  5  Lans.  51,  affirmed 
m  50  K.  Y.  468.  And  where  the  names  of  the  trustees  are  correctly  printed 
in  the  body  of  the  advertisement,  a  mistake  in  the  name  of  one  of  them,  at 
the  bottom  of  the  instrument,  will  not  invalidate  the  notice:  Stephenson  v. 
January,  49  Ma  465.  But  where  an  advertisement  of  sale  of  mortgaged 
premises  fskely  asserts  that  the  premises  are  to  be  sold  under  three  mortgagesi 
when  there  are  only  two^  and  the  pnblio  might  be  thereby  misled  or  pnv* 
shaeers  detsRed  from  bidding  the  aale  will  be  dedaied  voidt  Bmnsei  wSDmi^ 
mUton,  5  Johna.  *Ch.  36w 
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Fbaitd  dt  ILunnR  ov  Oivnio  Konn  wQl,  of  eoozMb  Titiate  it    A 

01  Mtopablialied  In  a  remote  part  of  the  oouniy,  with  the  object  d  prorentiqg 
its  oontentB  from  oomiiig  to  the  knowledge  of  tlie  owners  of  the  eiiiiity  of  re- 
demptioiit  or  of  peraons  likely  to  bid  at  the  aalfih  ie  void:  Jeadb  ▼.  Altaaamder^ 
II  Paige,  619. 

MiBCELLAmBOUB.— A  power  of  lele  in  a  mortgage,  wfaidi  antboriaes  ibm 
mortgagee  to  aell  the  mortgaged  premises,  induding  the  equity  id  redemptioo 
in  the  mortgagor,  does  not  aathoriie  a  sale  of  the  equity  of  redemption  sepa- 
rately; and  a  notice  of  sale  which  only  states  that  the  equity  of  redemptioo 
will  be  sold  is  invalid:  i\>i0fe  ▼.  iTerri^  10  Allen,  35a  A  notice  of  sale  left 
by  the  officer  at  the  last  and  nsoal  place  of  residence  of  the  debtor  is  not  a 
■ufficient  compliance  with  the  Maasachosetta  statate  which  requires  that  tha 
officer  shall  give  notice  in  writing  of  the  time  and  place  of  sale  to  the  debtor, 
if  found  within  his  prednot:  Parker  v.  Abbott,  130  Mass.  25.  Posting  a  notice 
near  the  docNr  of  a  certain  hotel,  where  the  deed  giving  the  Qower  to  aell  re- 
quired it  to  be  posted  on  the  door,  is  not  a  sufficient  compliance  with  the 
requirements  of  the  power.  And  the  refusal  of  the  proprietor  of  the  hotel  to 
permit  it  to  be  posted  on  the  door  is  not  an  excuse  for  not  complying  with 
the  requirements  of  the  power:  ^eors  ▼.  lAtmrmort^  17  Iowa,  297. 

What  is  Suffiui^wt  PuBLnunoH  of  KoncB  in  Kbwbpapsb. — ^An  ad* 
vertising  sheet  is  not  a  newspaper,  and  a  publication  of  a  notice  of  sale  in 
iuch  a  sheet  is  not  a  publication  in  a  newspaper:  Tyler  v.  Bwotm^  1  Pittsb. 
225;  KrQJti%  Appeal^  21  Leg.  Int.  4.    In  Indiana  a  publication  of  a  sheriflTs 
notice  of  sale  in  a  Sunday  newspaper  is  invalid:  Shato  v.  WiBkaiu,  87  Ind. 
158;  S.  C,  44  Am.  Bep.  756.    A  paper  devoted  to  gathering  and  disseminating 
legal  news,  like  the  St.  Louis  Legsl  Record,  is  a  newspe^per  in  which  notioee 
of  sale  may  be  legally  given:  Kellogg  v.  Carrioo,  47  Ho.  157;  BenbeneUn/'  ▼. 
Ftnoens,  52  Id.  441.    A  sale  under  a  decree  of  foredosure  will  not  be  set 
aside  because  the  notice  of  sale  was  not  published  ui  all  the  editions  of  tho 
paper  issued  on  the  days  on  which  the  notice  was  published:  JEcerson  v.  ./oftja- 
Mm,  22  Hun,  115.    Where  a  power  of  sale  in  a  mortgage  anthoriaea  a  sale 
upon  ten  days'  notice  in  a  newspaper  of  a  certain  city,  no  proof  will  be  re- 
quired of  thus  notoriety  or  the  extent  of  the  eirenlation  of  the  p^er  in  which 
the  notice  is  published,  in  order  to  sustain  the  sale:  SL  Joeeph  Hfg-  Ca  v. 
DaggeUf  84  HL  556.    A  notice  of  sale  given  by  handbiUs  in  a  county  where 
there  is  a  newspaper  published  is  in  law  no  notice  at  all:  Curd  v.  Lacklamif 
49  Mo.  451.    But  where  the  defendant  in  execution  owns  the  only  newspaper 
published  in  the  county  where  the  execution  is  Isded,  and  he  refuaea  to  per- 
mit the  notice  of  sale  to  be  published  in  his  paper,  although  requeated  to  do 
•o,  and  tendered  the  usual  and  l^gal  fee  therefor,  the  aheriflf  may  give  notice 
of  the  sale  by  handbills:  fFotoa  v.  ITarrii^  73  Ho.  489. 

NonrB  OF  Ai>jousnmxbt  of  Salb.— In  Orifin  v.  MaHm  Co.  ^  Ckkago, 

02  UL  130,  it  was  decided  that  when  a  trustee  adjourns  a  sale  he  must  give 
a  new  notice  for  the  same  length  of  time  required  in  the  first  instance.  But 
in  Deiaier  v.  Skepard,  117  Mass.  480,  it  was  held  that  the  notice  of  the  ad- 
journment need  not  be  as  minute  and  speoifio  as  the  original  advertisement 
Notice  of  the  adjonmment  of  a  sale  need  not  be  made  by  publication  in  a 
newspaper,  but  may  be  given  by  proclamation  at  the  time  and  place  where 
the  sals  was  to  be  held:  Allm  v.  CoU,  59  Am.  Dec.  416.  A  notice  of  sale 
which  is  defective  for  want  of  anfficiant  time  is  not  cured  by  a  pos^mnement 
of  the  sale,  on  the  day  first  appointed  therefor,  -to  one  reoMte  enooj^  to  sat- 
kfythe  statotei  AMfsr  V.  rOmi,  61  Met  5291  A  notioe  adjooxnkig  a  sale 
need  not  be  published  until  the  day  of  the  sale^aithnngh  it  dboold  be  pnbUshed 
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M  Mxn  M  Um  iiteiwlty  for  the  pcNc^ooflmint  ariiets  TtUkOi  ▼.  9Vwy,  31 
N.  Y.  187.  Wliere  mortgaged  premiMS  wiero  adrortiMdy  in  pnitaanoe  of  the 
•tfttiite^  to  be  lold  under  a  power  of  nle^  and  the  mort^tgee  afterwards,  and 
before  the  day  of  sale,  aaaigned  the  mortgage  to  a  third  person,  who  oontin- 
ned  the  advertisement  in  the  mortgagee's  name  instead  of  pablishing  it  anew 
in  his  own  name,  it  was  held  that  the  notioe  was  insufficient  and  the  sale  void: 
Niiee  v.  Bmt^ord^  1  Mioh.  838;  a  a,  51  Am.  Deo.  8S.  In  Dana  ▼.  Far^ 
ritigiim,  4  Minn.  433,  the  mortgagee  gave  notioe  that  a  foredosare  sale  would 
be  held  on  the  twenty-third  of  May;  he  afterwards  changed  the  day  to  the 
twenty-fifth  of  May.  The  mortgagor  did  not  know  of  the  change^  and  at- 
tended CO  the  day  originally  set  It  was  held  that  the  notioe  was  inTslid, 
and  that  the  sale  made  porsnant  thereto  was  iirognlar. 
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Stbebt  V.  Augusta  Insurance  and  Bankino  Co. 

fia  BlCHABDflOH's  Law,  VL] 
JUDOMBBT    IN    BXM    OV    CoOKt  OW  ABMIKALTT  IB    EtIDBIGB   AOAIKCT  AlL 

Pebsons  IimaunrTED  in  tht  thing  prooeeded  Agsinst 

LlBSL  AVB  DbCRII  OF  COUBT  OF  AnHtnULTT  IH  PbOOSDINO  IV  RSM  agUBSi 

a  Teasel  insared,  for  damage  done  to  another  vessel  by  a  collision,  is  evi- 
dence against  the  insurers  of  the  coUisiomy  and  of  the  n^ligenoe  of  the 
master  and  crew  of  the  vessel  insured,  in  an  action  on  the  policy  for  a 
loss  occasioned  by  the  negligence. 

Inivbbbs  abb  Liablb  vob  Damaob  to  Vbbbbl  Insvbbd  tkbovoh  Oolusiok, 
that  being  a  peril  within  the  p<^cy,  although  the  colliaion  was  caused  by 
the  negligence  of  the  master  and  crew  of  the  insured  vesseL 

ImnmsBs  aoainst  Colubiohs  abb  not  Liablb  iob  Damaobi^  Oomfbllbd 
TO  BB  Paid  bt  Ownbbs  or  Inbusbd  Vbssbl  to  the  owners  of  another 
vessel,  because  of  a  collision  through  the  negligence  of  the  master  and 
crew  of  the  vessel  insured. 

Assumpsit  on  a  policy  of  insurance,  by  which  the  defendant 
insured  the  brig  St.  Andrew  against  **  all  dangers  of  the  sea," 
and  '^all  other  perils,  losses,  and  misfortunes."  The  declara- 
tion alleged  that  through  the  negligence  of  the  master  and 
crew  of  the  St  Andrew,  a  collision  occurred  between  her  and 
the  schooner  Ellen  Maria,  by  which  the  St  Andrew  had  suf- 
fered damage,  and  in  consequence  of  which  her  owners,  under 
a  decree  in  admiralty,  were  compelled  to  pay  the  damage  done 
to  the  Ellen  Maria.  A  depodtion  of  the  agent  of  the  plaintifls 
in  Boston  showed  the  extent  of  the  damage  done  to  the  St 
Andrew,  which  amounted  to  six  hundred  and  ninety-five  dol- 
Urs  and  fifty-one  cents,  and  that  the  plamtiffs  had  paid  9m 
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decree  and  costs  in  the  admiralty  proceedings,  amounting  to 
tkree  thousand  and  eighty-five  doUard  and  sixty-five  cents. 
The  plaintiffs  produced  a  record  of  the  district  court  of  the 
United  States  for  the  district  of  Massachusetts,  which  showed 
that  the  owners  of  the  Ellen  Maria  had  filed  a  libel  against  the 
8t.  Andrew,  alleging  that  a  collision  between  the  two  vessels 
had  occurred  through  the  negligence  of  the  master  and  crew 
of  the  St.  Andrew,  whereby  the  Ellen  Maria  was  damaged; 
that  notice  to  all  persons  concerned  was  given  by  publication; 
that  the  St.  Andrew  was  taken  into  the  custody  of  the  marshal, 
but  was  afterwards  delivered  to  the  owners,  on  their  giving 
sureties  to  abide  the  decree;  that  the  plaintiffs  had  filed  an 
ansv»er  admitting  the  collision,  but  denying  the  negligence; 
and  that  a  decree  was  made  '^upon  the  facts  proved  and  argu- 
ments of  counsel,"  whereby  it  was  adjudged  that  the  libelant 
recover  against  the  St.  Andrew  two  thousand  eight  hundred 
dollars  and  costs.  The  jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendant  appealed,  and  moved  far  a  nonsuit  and 
for  a  new  trial. 

Pettigrew  and  PetigrUj  for  the  appellant. 
Magrath  and  PressUyj  contra. 

By  Court,  Wabdlaw,  J.  The  deposition  of  the  agent  in 
Boston  showed  the  extent  of  the  damage  suffered  by  the  St. 
Andrew,  but  not  its  cause.  Of  the  fact  of  collision,  and  its 
attendant  circumstances,  there  was  no  evidence  besides  the 
transcript  of  the  proceedings  had  in  the  district  court  of  the 
United  States.  This  we  think  sufficient.  It  shows  the  judg- 
ment of  a  court  of  competent  jurisdiction  proceeding  tfi  rem; 
and  such  judgment  is  binding  on  all  persons  interested  in  the 
thing  upon  which  the  process  was  served  with  due  warrant  and 
monition:  Manhin  v.  Chandler,  2  Brock.  127.  Insurers,  as  per- 
sons having  interest  in  the  thing  which  is  arrested  by  the 
court,  and  made  the  subject  of  adjudication,  are  bound  even  by 
the  sentence  of  a  foreign  prize  court;  much  more  by  the  decree 
of  the  admiralty  at  home:  1  Phill.  Ev.  348. 

The  St.  Andrew  was,  in  the  course  of  the  proceedings,  deliv- 
ered to  these  plaintiffs,  claiming  as  owners,  upon  their  stipu- 
lation; but  this  did  not  convert  the  case  into  a  proceeding  in 
personam.  The  stipulation  was  a  substitute  for  the  vessel; 
the  claim  was  upon  the  vessel,  although  the  owners  might 
have  sued  penNmally;  the  decree  was  made,  not  against  pe^ 
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sons,  but  against  the  8t.  Andrew,  and  the  payment  of  it,  ondet 
the  stipulation,  was  less  hnrtftil  to  the  insurers  than  might 
have  been  the  sale  of  the  Tessel  under  a  decree  of  ccmdemna- 
tion. 

The  decretal  order  does  not  itself  set  fixrth  the  grounds  upon 
which  it  was  made,  but  these  appear  fully  in  the  libeL  The 
order  declares  that  *^  upon  the  hcis  proved  and  arguments  of 
counsel,"  the  court  adjudged;  and  it  is  manifest  that  until 
the  court  was  satisfied  of  the  collision,  and  of  the  negligenco 
charged  in  the  libel,  the  conclusion  of  the  decree  could  not 
have  been  attained.  We  are  of  <q[union  that  the  decree  is  evi* 
dence  of  those  facts  stated  in  the  libel,  without  proof  of  which 
it  could  not  have  been  made. 

The  answer  which  these  plaintiflTs,  as  owners  of  the  8t.  An- 
drew, made  to  the  libel,  admits  the  ccdlision,  but  denies  the 
negligence;  yet  it  does  not  follow  that  the  decree  dep^ided 
upon  the  admissions  of  the  plaintiffs,  for  it  is  impossible  that 
proof  of  the  circumstances  affecting  the  contested  question  oi 
negligence  could  have  been  given  without  its  involving  proof 
of  the  collision. 

Taking  it  to  have  been  established,  according  to  the  allega- 
tions of  the  declaration  in  this  case,  that  a  collision  took  place 
through  the  negligence  of  the  crew  cf  the  vessel  insured,  we 
are  brought  to  the  questi^ms  concerning  the  extent  of  the  liai- 
bility  thereby  cast  upon  the  insurers.  These  questums  are^ 
first,  as  to  the  hurt  done  to  the  insured  vessel  itself,  and  sec- 
ond, as  to  the  charge  brought  upon  the  insured  vessel  fisr  the 
hurt  done  to  the  other  one. 

1.  These  defendants  have  sealously  contended  that  the  n^li- 
gence  shown  exempts  them  firom  all  liability.  Earlier  Eng- 
lish cases  give  some  countenance  to  this  position,  and  it  was 
maintained  after  much  discussion  in  Orim  v.  Phcenix  Ins,  Co*j 
13  Johns.  451;  but  many  later  cases,  both  in  England  and  the 
United  States,  have  firmly  established  the  doctrine  that  if  the 
vessel  is  seaworthy,  and  the  master  and  crew  competent,  no 
negligence  of  the  master  and  crew,  not  barratrous,  which  lead 
to  a  peril  within  the  policy,  constitutes  a  defense  for  the  in* 
surers  against  their  responsibility  for  the  damage  done  by  that 
peril:  Bedman  v.  WUsony  14  Mee.  A  W.  476;  Sadler  v.  Disam, 
8  Id.  895;  8.  C,  5  Id.  405;  Busk  v.  Royal  Exchange  Aesuranee 
Co.j  2  Bam.  &  Aid.  72;  Patapeeo  In$.  Co.  y.  CouUer^  8  Pet  222; 
Cohmbia  Ins.  Co.  v.  Lawrence^  10  Id.  607;  Waters  v.  MmnkanlUf 
lMU9i& /m.  Co.,  11  Id.  218;  S  Amoold  oa  Ini.  76&    ObiiM 
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proxima  non  remota  tpectatur.  A  policy  of  insurance  is  cost- 
Biraed  so  as  to  preserve  its  practical  usefulness  without  nice 
metaphysical  refinements.  If  a  peril  that  is  insured  against 
has  been  the  immediate  cause  of  damage,  the  purpose  of  insur- 
ance would  be  defeated,  and  the  general  principle,  upon  which 
courts  refrain  from  considering  the  "causes  of  causes,"  would  be 
violated,  by  looking  behind  this  peril  for  its  cause.  If  we  could 
ask  what  led  to  a  collision  that  has  itself  done  hurt,  then  we 
flight  with  equal  propriety  ask  why  a  hidden  rock  was  struck, 
and  show  that  the  master  neglected  to  consult  his  chart;  or  in 
considering  any  other  case  of  a  peril  encountered,  listen  to  evi- 
dence of  careless  navigation.  The  insurers  expressly  insure 
against  barratry,  and  may  well  be  supposed  to  have  excluded 
themselves  from  the  right  to  urge  in  their  defense  any  inferior 
degree  of  blamable  conduct  on  the  part  of  the.  master  and 
crew.  They  have  not  insured  against  negligence,  and  there- 
fore for  damage  of  which  negligence  is  the  immediate  cause 
they  will  not  be  answerable;  but  when  a  peril  of  the  sea  has 
been  the  immediate  cause,  and  would  have  been  operative 
whether  there  had  or  had  not  been  negligence,  the  law  docs 
not  create  an  exception  which  is  not  in  the  words  of  the  policy, 
and  all  inquiry  beyond  the  peril  is  superfiuous.  Upon  this 
distinction  rest  such  cases  as  that  where  a  vessel  slightly  dam- 
aged by  stranding  was  lost  by  the  neglect  of  the  master  to  re- 
pair; the  insurers  being  held  liable  for  the  damage  done  by  the 
stranding,  but  not  for  the  more  serious  loss  which  came  directly 
from  negligence:  Tanner  v.  Bennett,  Ry.  &  Moo.  182;  Copeland 
V.  N.  E.  Mar.  Ins.  Co,,  2  Met.  432.  In  the  case  before  us, 
the  insurers  were  properly  held  answerable  for  the  hurt  re- 
ceived by  the  St.  Andrew,  for  that  came  from  collision, 
and  to  recover  for  it  nothing  but  collision  need  have  been 
averred.  Collision  on  the  sea  is  generally  a  peril  of  the  sea:  2 
Amould  on  Ins.  803;  2  Story  C.  C.  184;  however  induced,  it 
proceeds  from  the  action  of  the  winds  and  waves;  if  it  may  not 
be  properly  called  a  peril  of  the  sea  when  it  is  induced  by  the 
fault  of  the  insured  vessel,  it  is  a  peril  of  a  similar  kind,  which 
comes  within  the  words  "  all  other  perils,  losses,  and  misfor- 
tunes," which  the  general  clause  of  the  policy  contains. 

2.  Are  the  insurers  answerable  for  the  charge  or  lien  which 
the  colUsion,  occasioned  by  the  negligence  of  the  crew  of  the 
St.  Andrew,  brought  upon  Uiat  vessel  to  meet  the  damage  done 
the  Ellen  Maria?  In  De  Vaux  v.  SalvadoVy  4  Ad.  &  El.  420,  there 
was  brought  upon  an  insuied  vessel  a  charge  which  had  been 
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a4]tisted  by  arbitrators  according  to  a  rale  said  to  be  in  the 
law  of  nations,  that  divides  equally  the  aggregate  loss  when  a 
collision  takes  place  between  two  vessels  by  mutual  fault.    Lord 
Dcnman,  in  holding  the  insurers  not  liable,  considered  the 
charge  to  be  neither  a  necessary  nor  a  proximate  effect  of  the 
perils  of  the  sea,  but  said  '4t  grows  out  of  an  arbitrary  provis- 
ion in  the  law  of  nations."    In  weighing  this  opinion,  full  force 
ought  to  be  given  to  the  mutual  fault  as  something  indispensa- 
bly necessary  to  be  added  to  the  collision  before  the  role  of 
equal  division  becomes  applicable.    A  like  division  of  the  ag- 
gregate loss  was  presented  in  the  case  of  Peters  v.  Warren  Jim. 
Co. J  14  Pet.  99;  but  there  the  adjustment  had  been  made  by 
the  decree  of  a  court,  and  according  to  a  local  law  of  Hamburi^ 
and  the  decree  had  ascertained  that  both  vessels  were  innocent 
cf  fault  or  carelessness.    The  opinion  of  the  supreme  court  of 
the  United  Btates  was  pronounc^  by  Judge  Story.    He  seems 
to  have  considered  the  circumstances  of  difference  between  the 
case  before  him  and  that  of  De  Vaux  v.  Salvador^  supra^  sa 
wholly  immaterial,  and  to  have  been  dissatisfied  with  the  lat- 
ter case.    "  In  all  foreign  voyages,"  he  said,  "  the  underwriters 
necessarily  have  it  in  contemplation  that  the  vessel  insured 
must,  or  at  least  may,  be  subjected  to  the  operation  of  the  law 
of  the  foreign  ports  which  are  visited."    He  treated  as  an  over- 
refinement,  savoring  more  of  metaphysical  than  of  legal  rea- 
soning, the  notion  that  the  law  which  prescribes  the  rule  of 
liability,  any  more  than  the  decree  which  ascertains  disputed 
bLCiBj  or  the  officer  who  executes  the  decree,  can  be  considered 
the  proximate  cause  of  the  loss,  which  has  been  legally  paid 
as  the  consequence  of  what  existed  at  the  moment  of  collision. 
The  collision  he  held  to  be  *'  the  sole  proximate  cause  of  the 
loss,  the  contribution  or  charge  upon  the  insured  vessel  being 
only  a  necessary  consequence  thereof;  an  incident  insepara- 
bly connected  tiierewith  in  contemplation  of  law;  a  damage 
immediate,  direct,  and  positive  thence  ensuing."    He  adopted 
the  doctrine  deduced  finom  the  writings  of  learned  continental 
jurists,  that  "whenever  the  thing  insured  becomes  by  law 
directly  chargeable  with  any  expense,  contribution,  or  loss,  in 
consequence  of  a  particular  peril,  the  law  treats  that  peril,  for 
all  practical  purposes,  as  the  proximate  cause  of  such  expense, 
contribution,  or  loss." 

Subsequently,  the  case  of  Hate  v.  WaahingUm  In$.  Co.j  2 
Story  G.  C.  176,  involving  an  amount  too  small  for  an  appeal 
to  the  supreme  court,  came  to  judgment  in  the  circuit  court  of 
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the  United  States  for  the  district  of  Massachusetts,  before 
Judges  Story  and  Davis.  That  case,  like  the  one  now  brought 
before  us,  in  all  material  particulars,  in^olyed  a  claim  against 
the  insurers  for  a  charge  brought  upon  the  insured  vessel  by  a 
collision,  which  had  been  occasioned  by  her  own  negligence. 
Judge  Story,  in  his  opinion,  declared  that  the  case  of  Peters  v. 
Warren  In$,  Co,j  14  Pet  99,  covers  the  case  of  "  a  mutual  loss 
to  both  ships  by  a  collision,  which  is  properly  chargeable  and 
apportionable  on  both  in  rern^  whether  that  loss  be  by  acci- 
dent or  by  mutual  fault;"  and  having  shown  that  negligence 
of  the  insured  is  no  defense  against  the  responsibility  of  the 
insurers  for  the  immediate  danger  produced  by  a  collision 
which  the  negligence  occasioned,  he  considered  that  Peters  v. 
Warren  Ins.  Oo,y  Mfpra,  had  shown  that  the  collision  was  the 
proximate  cause  of  all  losses  that  came  in  consequence  of  it; 
and  he  held  the  insurers  answerable  for  the  charge  brought 
upon  the  insured  vessel,  just  as  if  the  charge  had  been  im- 
pressed upon  the  vessel  at  the  instant  of  collision.  A  similar 
decision  of  the  same  question,  in  a  like  case,  was  made  in  the 
supreme  court  of  Massachusetts,  in  Nelson  v.  Suffolk  Ins,  Co.^ 
8  Gush.  477  [64  Am.  Dec.  770].  Judge  Fletcher,  who  there 
pronounced  the  opinion  of  the  court,  in  an  elaborate  opinion, 
expanded  the  views  which  had  been  taken  by  Judge  Story,  and 
parried  the  arguments  that  had  been  urged  against  them. 
Soon  afterwards.  Judge  Cmrtis,  who  had  been  of  counsel  for 
the  defendants  in  both  of  the  two  cases  last  mentioned,  de- 
livered the  opinion  of  the  supreme  court  of  the  United  States 
in  the  case  of  Oeneral  Mutual  Ins.  Co.  v.  Sherwood^  14  How. 
861.  This  overrules  the  case  of  Hale  v.  Wa^hxTigUm  Ins.  Co.^ 
•upra,  puts  Peters  v.  Warren  Ins.  Co.j  supra^  on  the  ground  of 
"  collision  without  fault,  which  was  the  sole  cause  of  the  loss, 
if  the  loss  was  met,"  and  takes  from  Nelson  v.  Suffolk  Ins.  Co.<, 
supra^  the  only  authorities  on  which  it  rests.  All  precedent 
for  the  claim  against  the  insurers  for  the  charge  brought  upon 
the  insured  vessel  by  a  collision  occasioned  by  the  negligence 
of  her  own  crew  is  thus  taken  away,  if  we  respect  the  author- 
ity of  the  supreme  court  of  the  United  States  on  this  question. 
And  as  the  question  is  one  upon  which  uniformity  of  decision 
throughout  the  whole  country  is  specially  desirable,  we  would 
yield  grave  doubts  to  conform  to  the  decision  of  it  which  has 
been  made  by  that  high  tribunal,  so  familiar  with  the  subjects 
involved  in  it.  But  the  argument  of  Judge  Cmrtis  is  itself  suf- 
ficient to  overcome  the  doubts  which  induced  the  instructions 
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that  were  given  in  this  case  on  the  circmt»  before  the  ease  ef 
Oeneral  Muhtal  In$.  Co,  y.  Skenooodj  Mpra^  was  seen. 

Mere  collision  oonld  have  brought  no  charge  on  the  vessel 
insured.  The  negligence  of  its  own  crew  was  indispensable  to 
the  establishment  of  that  charge;  that,  then,  'was  the  cause. 
The  collision  foUowed  the  ne^gence,  to  be  sore;  but  the  col- 
lision without  the  n^ligence  would  have  been  inoperative,  as 
the  negligence  without  the  collision  would  have  been.  It  can- 
not  then  be  said  that  the  charge  was  a  necessary  oonseqnenee 
of  a  peril  insured  i^ainst  Something  else  was  essential  to  its 
production,  and  that  eomething  else  was  not  insured  against 
Considerations  of  long-established  usage  and  of  sound  policy 
peculiarly  applicable  to  this  country  aid  the  oonclusioQ  which 
technical  reasoning  attains;  but  for  all  these  we  refer  to  the 
case  last  mentioned. 

There  was,  then,  error  in  the  instructions  given  on  the  cir- 
cuit; and  the  verdict  is  wrong  so  fair  as  it  finds  for  the  plain- 
tififs  the  sum  paid  by  them  in  satis&ction  of  the  decree  which 
was  rendered  against  the  St.  Andrew  for  damage  done  by  the 
collision  to  the  Ellen  Maria. 

It  is  ordered  that  a  new  trial  be  granted,  unless  the  piaintifiis 
shall,  before  or  during  the  next  term  of  the  circuit  court,  enter 
a  remittitur  of  so  much  of  the  verdict  as  finds  for  the  plain- 
tiffs money  paid  by  them  on  the  decree;  that  is,  a  remittiiur 
of  three  thousand  and  eighty-five  dollars  and  sixty-five  cents 
($3,085.65),  with  interest  thereon  fix)m  the  twenty-fifth  day  of 
December,  one  thousand  eight  hundred  and  fifty-four  (25th 
December,  1854). 

Motion  granted  nisi, 

O'Neall,  Withbbs,  Whitnsr,  and  Oloveb,  JJ.,  concurred. 

JUDGMSMTB  UT  ftXM  AWD  THKOL  BmOT  A8  Ru  ADJVDIOASA— DnGBIFTlOV 

AND  Definition. — ^The  descriptioiiB  and  definitiona  given  of  judgments  tn  rem 
have  not  always  been  aatiaf actory.  A  somewhat  elaborate  consideration  of 
them  was  given  in  the  case  of  Woodn^fy,  Taylor,  20  Vt.  65i,  where  Hall,  J., 
says:  "A  judgment  •»  rem  I  understand  to  be  an  adjudication,  pronounced 
upon  the  staUua  of  some  particular  subject-matter,  by  a  tribunal  having  com- 
petent authority  for  that  purpose.  It  differs  from  a  judgment  m  jp€nonaaai  in 
this,  that  the  latter  judgment  is,  in  fonn  as  well  as  substance,  between  the 
parties  claiming  the  right,  and  that  it  is  so  mkr  partea  appears  by  tha  record 
itself.  A  judgment  m  rem  is  founded  on  a  proceeding  instituted,  not  against 
the  person  as  such,  but  against  or  upon  the  thing  or  subject-matter  itself 
whose  state  or  condition  is  to  be  determined.  It  is  a  proceeding  to  deter- 
mine the  state  or  condition  of  the  thing  itself;  and  the  judgment  is  a  sdamn 
declaratian  of  the  states  of  the  thing,  and  it  ipto  /aeto  randan  It  wbat  it  d»- 
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M17B:  "What  is  tlie  nfttnre  of  a  proceeding  in  rem$  And  in  wba*  does  its 
■peoifio  di£Eei«noe  from  an  ordinary  aotionoonaistf  Is  every  aotion  in  which 
a  spedfio  artiole  is  demanded  a  proceeding  in  retni  If  it  were,  a  writ  of  right 
which  demands  kuids,  of  detinae  which  demands  a  personal  chattel,  would 
be  a  proceeding  m  rem,  to  which  all  the  world  wonld  be  parties,  and  by  which 
the  rights  of  all  the  world  would  be  bound.  Bat  this,  all  know,  is  not  the 
law.  What,  then,  is  the  role  by  which  cases  of  this  description  are  to  be  as- 
certained 7  I  have  always  understood  that  where  the  process  is  to  be  served 
an  the  thing  itself,  and  where  the  mere  possession  of  the  thing  itself,  by  the 
senrice  of  process,  sjid  making  proclamation,  anthorizes  the  court  to  decide 
upon  it  without  notice  to  any  individual  whatever,  it  is  a  proceeding  in  ron, 
to  which  all  the  world  ai «  parties.  The  rule  is  one  of  convenience  and  of 
necessity.  In  cases  to  which  it  applies,  it  would  often  be  impossible  to  ascer* 
tain  the  persons  whose  property  is  proceeded  against,  and  it  is  presumable 
that  the  person  whoae  property  is  seized  is  either  himself  attentive  to  it,  or 
has  placed  it  in  the  care  of  some  person  who  has  the  power,  and  whose  duty 
it  is,  to  represent  him  and  assert  his  claim.  Such  claim  may  be  asserted;  but 
the  jurisdiction  of  the  court  does  not  depend  on  its  assertion.  The  claimant 
is  a  party  whether  he  speaks  or  is  silent,  whether  he  asserts  his  claim  or 
abandons  it*'  This  latter  description  is  characterized,  in  Freeman  on  Judg- 
ments, sec.  606,  as  placing  "  too  much  stress  upon  the  idea  that  the  thing  on 
which  the  judgment  operates  should  be  taken  into  possession  on  or  by  the 
service  of  process,"  and  as  ignoring  the  oases  in  which  **  infltead  of  proceeding 
against  the  thing,  courts  adjudicate  upon  the  sUUmb  of  persons  and  obtain 
their  authority  to  do  so  by  a  service  of  their  process,  which,  whether  actual 
Cfr  constructive,  is  still  in  its  nature  personal; "  and  after  criticising  a  defini- 
tion found  in  2  Phillips  on  Evidence,  6,  and  one  given  in  2  Smith's  Lead.  Gas., 
6th  Am.  ed.,  660;  which  is  substantially  the  same  as  that  laid  down  in  Woodrmf 
▼.  N'arton,  mtprOf  and  which  is  quoted  with  approval  in  Lord  v.  Chadboumt, 
42  Me.  429,  S.  O.,  66  Am.  Dec.  290,  the  author  proceeds:  **  Judgments  in  remf 
it  is  well  known,  are  not,  as  the  name  implies,  confined  to  adjudications 
against  things.  They  are  rendered  in  many  inBtances  where  the  prior  pro- 
ceedings are  entirely  in  iwrsonani,  as  in  cases  establishing  or  dissolving  mar- 
riages. Neither  are  they,  as  is  frequently  stated,  binding  on  the  whole  world, 
for  decrees  of  divorce  rendered  in  one  of  these  United  States  have  frequently 
been  disregarded  in  the  other  states,  and  they  would  almost  certainly  be 
treated  as  nullities  in  England  if  the  marriage  were  contracted  in  that 
country  between  natives  thereof;  and  the  probate  of  a  will,  though  con- 
sidered as  a  judgment  in  rem  in  the  states  in  whoae  courts  it  is  probated, 
would  have  no  effect  over  real  property  beyond  the  jurisdiction  of  that  state. 
The  distingniBhing  characteristio  of  judgments  tn  rem  is  that  wherever 
their  obligation  is  reoognized  and  enforced  as  against  any  person,  it  is  equally 
recognized  and  enforced  as  against  all  persons.  It  seems  to  us  that  the  true 
definition  of  a  judgment  m  rem  is  that  it '  is  an  adjudication '  against  some 
person  or  thing,  or  '  upon  the  etaiug  of  some  subject-matter '  which,  wherever 
and  whenever  binding  upon  any  person,  is  equally  binding  upon  all  persons.'* 

Attachmxht  Pbociidinos  abb  mot  Skbioilt  in  Bxm,  slthongh  they  par- 
take of  the  nature  of  prooeedinga  in  rem,  Jf  both  the  summons  and  the 
attachment  are  personally  served  in  a  state,  the  proceeding  is  to  a  great 
extent  one  inper9onam,  except  that  the  property  attached  is  to  be  applied  in 
Mtiafaotum  of  the  judgment;  while  if  the  summons  is  not  served,  and  the 

defendant  does  not  appear,  the  proceeding  against  \^  property  bj  atteob- 
Ax.  Dia  Vol.  LXXV 


722       Btbbet  v.  Augusta  Inburakcb  sra  Ca    [8.  CaroUna, 


ment  is  more  in  the  natare  of  a  prooeedixig  in  rem;  bat  the  Jndgmeiit » 
dnBiye  only  agmuut  parties  and  their  privies:  IVeemaii  on  Judgment^  wm, 
607  a;  Drake  on  Attachment,  sec.  6;  WoodrvffY,  Norton,  20  Vt.  66^  74^  76; 
AfanJdn  v.  Otandler,  2  Brock.  125;  dxtper  y.  Be^noldt,  10  WalL  308;  MmsatA 
▼.  SieuHirt,  22  Id.  77,  80;  Megee  v.  Bdme^  39  Pa.  St  50;  compare  Mcore  y. 
(7.  /?.  /.  f6  P.  A.  /?.,  43  Iowa,  385,  in  which  proceedings  by  gamiahment  wws 
held  to  be  in  rem, 

Pbobatb  and  ADMnnsTBATiON  pROGKBDiNas.— The  nature  oi  these  pco> 
oeedings  was  touched  upon  in  the  note  to  Meifer  ▼.  Fogg,  68  Am.  Dec  447. 
The  following  obaervations  are  made  in  Freeman  on  Judgments,  seo.  608: 
*'  'A  grant  of  probate  or  of  administration  is  in  the  nature  of  a  decree  m  tretn, 
snd  actually  invests  the  executor  or  administrator  with  the  character  -vfaicfa 
it  decUres  to  belong  to  him:*  2  Smith's  Lead  Cas.,  6th  Am.  ed.,    669; 
Noell  Y.  WdU,  I  Lev.  235;  Allen  v.  Dundae,  3  T.  K  125;  Fry  v.  Taster,  1 
Head,  594;  Archer  v.  Moeee,  2  Vem.  8;  OingeU  v.  Home,  9  Sim.  539.     The 
probate  of  a  will  cannot  be  collaterally  avoided  on  the  ground  that  the  will 
is  a  forgery;  or  that  the  testator  made  a  subsequent  will  and  appointed 
another  executor:  Moore  v.  Tamnior^e  A  dnCr,  5  T.  B.  Men.  42.    Neither  can  it  Ue 
collaterally  impeached  on  any  other  ground:   Vandergoel  v.  Va»i  VaUemburyk, 
6  N.  Y.  190;  nor  set  aside  by  a  proceeding  in  chancery:  CoUon  v.  Bote,  2 
Paige,  396;  S.  0.,  22  Am.  Dea  648;  StcUe  v.  McGinn,  20  OaL  234;  Kerrktw. 
BroMby,  7  Brown  P.  G.  437;  Jorne  v.  Jcme,  7  Price,  663;  Jonee  v.  Fro^ 
Jac.  466;  Peraberian  v.  Pembtrton,  13  Ves.  290;  Adame  v.  De  Cook  I  McAlL 
253.    The  probate  of  a  will  establishes  its  eiatue;  and  the  etatae  time  esftab- 
lished  adheres  to  the  will  'as  a  fixture,  and  the  judgment  w  decree  in  the 
premises,  unless  avoided  in  some  mode  prescribed  by  law,  binds  and  eon- 
eludes  the  whole  world:'  DeeUmde  v.  Darringkm'e  Hein,  29  Ala.  92;  Wood- 
ruff \.  Taylor,  20  Vt.  65;  Ballow  v.  Hudson,  13  Oratt  682;  8taU  v.  McOlynm, 
20  Cal.  234.     'If  probate  is  granted  of  a  will,  then  that  ocndusively  estab- 
lishes, in  all  courts,  that  the  will  was  executed  aooording  to  law  of  the 
country  where  the  testator  was  domiciled: '  Whieier  v.  Hume,  7  H.  L.  Osil 
124.     'Of  course,  such  probate  does  not  touch  the  questioa  of  the  ^pUcaixon 
of  the  will  to  real  estate,  unless  the  will  be  executed  and  recorded  aoooiding 
to  the  feBfeJ  eUce:'  Wharton's  Confl.  L.,  sec  645;  Story's  Confl.  L.»  sea  474; 
Robertson  v.  Barbour,  6  T.  B.  Men.  523;  Jonee  ▼•  RMnmm,  17  Otao  St.  171; 
Kerr  v.  Moore,  9  Wheat.  565." 

Bkcrxbs  or  Salx.— Orphsns'  or  probate  courts  m  daeresuig  the  sale  of 
the  real  estate  of  decedents,  act  m  rem:  Freeman  on  Jndgmen*^  sea  609; 
McPhereon  v.  CunUff,  11  Serg.  ft  R.  422;  S.  O.,  14  Am.  Dea  642;  Wymam  v. 
Campbell,  6  Port.  219,  So  a  decree  of  a  court  of  equty,  direoting  the  sale  of 
the  property  of  a  lunatic,  is  substantiaUy  a  decree  im  rem:  Laikamv,  WiewaU, 
2  Ired.  £q.  294. 

Masriagb  and  Divobob.— The  effoot  of  a  deone  of  divorce  has  already 
been  somewhat  considered  in  the  note  to  BoyUn  v'.  Rain,  65  Am.  Dea  381. 
In  Freeman  on  Judgments,  sea  610,  it  is  saidt  "  'A  sentenoe  in  a  matrimonial 
■ait  is  conclusive,  for  it  is  an  adjudication  npon  the  etatue  of  the  parties:  2 
8lmith's  Lead.  Cas.,  6th  Am.  ed.,  670,  citing  Daooeta  v.  FiOa  i^eoj;  Stra.  961; 
Buntmg'e  Case,  4  Co.  29;  Kenn's  Case,  7  Id.  42;  Meddowerqft  v.  Hugnenin^  4 
Moo.  386;  Perry  v.  Meddower(^  10  Beav.  122.  But  it  b  otherwise  wfaon 
the  suit  is  for  a  jactitation  of  marriage,  for  there  the  spiritual  court  does  aol 
intend  to  affect  the  status  of  the  parties  by  its  decree,  but  merely  to  prewt 
one  party  from  falsely  asserting  that  a  marriage  happened  naderevtun  spesl* 
fieddronmstances:' 2lbnith's  Lsad.  Om.  670.    AeentMueina 
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■ait  u  no  doabt  binding  m  a  judgment  in  renif  and  m  mch  oondniiT«  npon 
•11  persons  in  all  oonntries  where  the  power  of  the  ooart  to  eetablieh  or  annul 
the  marriage  relation  is  conceded.  Bat  this  relation  in  some  oonntries,  •• 
<or  instance,  in  England,  nntil  the  establishment  of  the  divorce  court  in  185S» 
eonld  not  be  destroyed  by  the  oonrts  of  the  country  wherein  it  was  created, 
nor  would  the  courts  of  tiiat  country  recogniae  the  power  of  any  other  courts 
to  annul  marital  obligations  contracted  in  England  between  natiTes  thereof. 
A  foreign  diyoroe,  therefore,  had  no  effect  either  In  rem  or  in  peraonam,  if  ihm 
parties  were  residents  of  England  married  therein:  McCaHhy  ▼.  DteaiXy  3 
Boss,  ft  M.  614;  Rex  v.  LoUey,  1  Ross,  ft  R.  237.  It  is  clear  that  in  no  case 
has  a  foreign  diroroe  been  held  to  invalidate  an  Kngliah  marriage  between 
Rnglish  subjects,  iK^ere  the  pmties  were  not  domiciled  in  the  country  by  th« 
tribunals  of  which  the  divorce  was  granted:  Shaw  v.  Atiomey-OtMerai^  39  L.  J., 
N.  &,  81;  Shaw  v.  G<mld,  L.  R.  3  BL  L.  Gas.  56;  Bobme  v.  Do^^kim,  1  Sw.  ft 
Tr.  87,  aflirmed  in  7  H.  L.  GbM.  390.** 

PSOCKKDIKOS  or  EnOLISB  CoUBT  or  EZOKIQUER,  Aim  MUCELLANBOUB. — 

Among  the  proceedings  resulting  in  judgments  or  decrees  in  rem  are  those  m 
the  ^g"g^"^  court  of  exchequer  in  cases  of  forfeiture  for  treasons,  felonies,  or 
a  violation  of  the  revenue  laws:  Freeman  on  Judgments,  sec  607;  SeoU  v. 
Skmrman,  2  W.  Black.  977;  Hart  v.  McNamard,  4  Price,  164,  note;  and  see 
Fintom  V.  /cey,  1  Yerg.  349.  ''The  judgment  of  acquittil  in  exchequer,  being 
a  Judgment  in  rem^  is  condnsive  as  to  the  question  of  the  illegality  of  the 
seianie:'*  Codhe  v.  BkoH,  5  T.  R.  266,  |wr  Lord  Kenyoo.  The  record  of  con- 
demnation of  goods  as  adulterated  is  evidence  to  prove  the  fact  of 'their  being 
adalterated,  in  sn  action  between  different  parties:  Hart  v.  MeNamara, 
ntpra;  but  a  record  of  condemnation  of  goods  seised  for  an  act  of  forfeiture 
created  by  one  statute,  is  not  evidence  on  a  charge  of  an  offiense  against  ths 
sasM  goods  created  by  another  statute:  AUomey'Cfeimral  v.  King,  6  Price,  196i 

"An  action  of  replevin  is  not  in  rem,  because  although  it  is  for  specitio 
property  the  jurisdiction  of  the  court  is  dependant  upon  the  personal  ser\'ico 
of  process,  end  its  judgment  is  conclusive  only  upon  the  parties  to  the  action, 
snd  their  privies  in  person  or  estate:"  Freeman  on  Judgments,  sec  607; 
Oeriain  Logs  q^  Mahogawg,  2  Sumn.  669,  692. 

In  Maine  certain  proceedings  to  secure  liens  on  logs  are  both  Is  rem  and  m 
permmam,  snd  the  court  cannot  proceed  until  it  takes  steps  necessary  to  givs 
it  jurisdiction  over  the  property  as  well  as  over  ths  person  of  the  alleged 
owners:  Sheridan  v.  Ireimd,  66  Me.  138. 

JuiMMXHTB  AKD  Dbobxbs  Off  ApMfRAi.TT. — ^A  sentence  of  condemnation 
of  a  court  of  admiralty,  especially  in  the  matter  of  prise,  is  conclusive  every- 
where, as  to  the  thing  itetlf,  and  as  to  the  facts  upon  which  the  adjudication 
b  founded:  ffughee  v.  Cornelius.  2  Show.  232;  S.  0.,  T.  Baym.  473;  Skin.  69; 
Smith's  Lead.  Ou.,  7fh  Am.  ed.,  616;  CMeton  v.  ffoyt,  3  Wheat  246,  316; 
The  Fortitude,  7  Granbh,  423;  432;  Armrogd  v.  Williams,  2  Wash.  0.  G.  608; 
The  Mary  Anne,  1  Ware^  104;  The  Globe,  2  Blatchf.  427;  The  Bio  Grande,  23 
Wall  466;  Stewart  v.  Warner,  2  Am.  Dec.  61;  Brown  v.  Union  Ins.  Co,,  4  Id. 
204;  Bkmque  v.  Peytadn,  6  Id.  706;  CuenOu  y.Louisiana  Ins,  Co.,  16  Id.  199; 
Thorns  V.  Southard,  26  Id.  467;  Woodnff  v.  Taylor,  20  Vt.  66,  74;  Freeman 
en  Judgments,  ssos.  613;  616.  In  some  states,  however,  the  sentence  of  con- 
demnation of  a  foreign  oonrt  of  admiralty  is  conclusive  to  change  the  prop- 
«ty,  but  is  only  prima  fade  evidence  of  the  facts  on  which  the  condemna- 
ikn  porports  to  have  been  fonnded;  Ooeam  Ins,  Oo,  v.  Frcmds,  19  Abl  Deou 
149;  Vamdenheuwd  v.  UnUed  Ins.  Co.,  I  U.  180;  BoMrfe  v.  Granberry,  9  Id. 
II9|  Sm  York  F,  Im.  Co.  v.  De  Woif,  SOsw.  66|  smd  mn CUy  ^f  Sakm  w. 
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Maalem  R.  i?.,  96  Maaa.  449.  And  althoagh  the  oontraty  has  been  anggeated, 
''no  diatinction  exiata  between  a  aentence  of  oondenmatiaii  and  a  wentenee  of 
aoqnittal  in  regard  to  the  principle  of  ret  adjudieata:'*  Freeman  on  Jadg> 
menta»  aec.  616;  €fd8Um  y.  Ifofft,  13  Johna.  561;  3  Wheat  246,  315;  Magamn 
▼.  New  England  M.Ina.  Co.,  l^Uaj,  157;  and  see  Coofo  ▼.  ^SKoO;  5  T.  &.256L 

In  aocordanoe  with  the  foregoing,  "  a  decree  oondemning  a  ▼eeael  lor  a 
breach  of  a  blockade,  or  for  a  Tiolation  of  revenne  lawa,  ia  ocncbiaiTe  eridanea 
of  anch  breach  or  yiolation  in  any  anbaeqnent  oontroveray  between  the  owner 
of  the  veaael  and  the  inaorers:  **  IVeeman  on  Jndgmenta,  aee.  615;  Crfmdmm 
▼.  Leonard,  4  Cranch,  434;  Bradetreei  ▼.  Neptune  Ine.  Co.,  3  Somn.  600;  Bax- 
ter V.  New  England  Ine,  Co.,  4  Am.  Deo.  125;  Whititey  v.  WaMk,  48  Id.  580; 
Lndhw  Y.  2>a£s,  1  Johna.  Gaa.  16;  Oromng  y.  Union  Ins.  Co.,  1  Nott  ft  Ikl. 
537.  The  principal  caae  ia  an  illnstration  of  this  doctrine.  The  juiadictMB 
of  courts  of  admiralty  to  make  adjudications  binding  against  peraona  not  par- 
ties to  the  proceedings,  it  ia  held,  may  be  limited  by  atipnlation:  Caikotm  t. 
Ina.  Co.,  1  Binn.  293. 

A  decree  in  rem  of  a  conrt  of  admiralty  ia  not,  however,  condnaiYe  of  any 
fact  not  neceaaary  to  support  it:  Malty  v.  Shattmck,  3  Granch,  458;  and  it  may 
be  doubted  whetiier  it  is  conclusive  as  to  the  facta  neoeasaiy  to  anpport  i^ 
unleaa  it  pn^esses  to  have  determined  them,  and  acta  them  up  aa  the  ground 
of  ita  decision:  Freeman  on  Judgmenta,  aec.  618.  It  was  held  at  an  eariy 
day  that  if  a  vesael  was  oondenmed  as  good  and  lawful  prize,  but  no  ground 
for  the  condemnation  waa  given,  it  must  be  presumed  to  have  been  on  the 
ground  that  the  veaael  waa  enemy'a  property:  Saloued  v.  Woodman^  3  DongL 
845;  S.  C,  Park.  Ina.  362;  but  aa  there  are  other  causes  for  condemnation,  thia 
can  no  longer  be  considered  as  the  law:  Baring  v.  ClageU,  3  Boa.  ft  PuL  215; 
Dalgldeh  y.  ffodgeon,  7  Bing.  504;  Fieher  v.  Ogle,  1  Gamp.  418;  BaUe^  y.  S<mA 
Carolina  In§.  Co.,  1  Kott  ft  M.  541;  Ooix  v.  Low,  2  Johna.  Gaa.  480;  Fit^ 
thnanonav.  Newport  In*.  Co*,  4  CnxkckL,  186.  If  a  aentence  of  condemnation  ia 
ahown  to  be  baaed  either  on  the  ground  that  the  veaael  waa  enemy'a  property, 
or  that  it  had  violated  aome  law  or  regulation  of  the  conntiy  where  it  waa 
condemned,  the  aentence  of  condemnation  ia  not  evidence  of  a  breach  of  the 
warranty  of  neutrality:  Bernard  v.  Motteaux,  2  DongL  575;  Lothian  v.  Men- 
dermm,  3  Boa.  ft  PuL  526;  and  if  a  decree  of  condemnation  atatea  a  partioolar 
ground,  and  then  condemns  the  veaael  on  account  of  auch  ground,  or  oither- 
wiae,  the  grounds  of  the  decree  are  uncertain,  and  the  decree  ia  not  oondn- 
sive:  Bobinaon  v.  Jonee,  8  Maaa.  536.  But  if  a  decree  profoaaea  to  proceed  for 
a  specified  cause,  and  for  other  cauaea  mentioned,  it  ia  condnatve  of  the  ex- 
iatence  of  the  cause  specified:  Baxter  v.  New  England  Ine.  Cx,  4  Am.  Dec. 
125.  If  a  sentence  of  condemnation  appears  on  the  face  of  the  prooeedinga 
to  have  been  founded  on  facta  which  do  not  warrant  the  judgment,  it  ia  not 
conclusive  of  the  condenmation:  WiQkannn  v.  Tnnno,  2  Id.  654. 

"A  sentence  of  a  court  of  admiralty,  profeaaing  to  proceed  m  rem^  is  liable 
to  be  avoided,  upon  ahowing  that  the  tribunal  had  no  juriadiction  over  the  res 
against  which  it  proceeded;  or  that  by  the  law  of  ita  creation  it  had  no  au- 
thority to  determine  the  questions  on  whose  determination  the  sentence  is 
founded: "  Freeman  on  Judgmenta,  aec  614;  Roee  y.  Himdy^  4  Granch,  241, 
268;  Cheriot  v.  Foiuaat,  3  Binn.  220. 

The  effect  of  a  judgment  ta  rem^  it  aeema,  is  alao  not  oonduaive  on  the 
whole  world,  but  the  oonduaive  nature  is  confined  to  thoee  peraona  wIuh  bom 
feneir  intereat  in  the  proceeding  ta  rem,  were  entitled  to  appear  in  audi  pro- 
ceeding and  aaacrt  their  intereat  in  the  thing  ocndemned;  Krecoua  en  Jvdf^ 
Lti,  aec.  617;  TkB  Mary,  9  Gnadi,  126. 
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The  proooedings  in  a  court  of  •dndralty  being  in  rem,  the  death  of  one  of 
the  parties  to  the  decree  does  not  affect  the  right  to  haye  it  executed:  Pa^ 
kallow  V.  Doane's  Adtnrs,  3  DalL  54,  86. 

The  enbject  of  the  necessity  of  notice  in  judicial  prooeedings,  with  refer- 
•Boe  to  proceedings  m  ren^  is  discnswed  in  the  note  to  FluU  Rwer  Steamboai 
Co.  Y.  FbiUr,  48  Am.  Deo.  274. 

KsaLioxKOB  av  Isbuxxd,  his  Aoxmtb  or  Sxbtasts,  Oocasionino  Lom 
Iksurbd  against,  is  no  defense  to  an  action  on  a  policy  of  insurance:  Note 
to  HilUer  v.  Allegheny  Co,  M.  Ins.  Co,,  45  Am.  Dec.  660;  Amerioan  Ins,  Co.  y. 
tneley,  47  Id.  509;  CkOeeY.  Afadieon  Co.  In$.  Co.,  55  Id.  360,  and  note. 

Insukke*8  LiABiLrnr  von  Injitriss  to  Anothke  Vissel,  iob  Whiub 
OwNEBS  or  Insured  Vessel  were  Oblioed  to  Pat:  See  Nelton  y.  St{folh 
Im.  Co,,  54  Am.  Dee.  770,  and  the  note  thereto^  where  the  question  is  follj 
discussed. 


Main  v.  Nobth-Eastebn  Railroad  Company. 

[12  RiCHABOSOH'S  Law,  82.] 

Tbbspam  Qitau  Glavsum  Fbeoit  mat  be  Maivtained  against  Pbivati 
Corporation. 

Trespass  quare  clatwum  f regit.  A  general  demurrer  was 
filed,  but  the  court  held  that  the  action  would  lie  against  a 
railroad  corporation,  and  overruled  the  demurrer.  The  defend* 
ant  thereupon  appealed. 

Martiuj  for  the  appellant. 

Phillips,  contra. 

By  Court,  Whitneb,  J.  The  single  question  presented  bj 
the  motion  now  submitted  is,  whether  an  action  of  trespass 
quare  clausum  f regit  can  be  maintained  against  a  corporation  of 
the  character  now  before  the  court. 

It  is  said  to  be  new  in  this  state,  and  we  do  not  find  that  it 
has  been  expressly  decided  in  our  courts.  In  the  case  of  JVhite 
7.  City  Council  of  CharlcitoUj  2  Hill  (S.  C),  571,  which  was  an 
actioh  of  tres.vi  et  armid.  Judge  Harper,  in  1835,  said:  '^That 
in  some  instances  an  action  of  trespass  may  be  maintained 
against  a  corporation,  I  do  not  question,  though  many  authora 
have  expressed  a  contrary  opinion." 

This  is  said  to  have  been  an  obliter  dicturrij  as  the  nonsuit 
ordered  on  circuit  was  sustained  in  the  court  of  appeals;  yet  it 
is  manifest  the  examination  of  the  general  proposition,  whether 
a  corporation  could  be  sued  for  trespass  merelyj  was  called  for 
to  guard  against  supposed  error  in  some  of  the  views  taken  by 
the  circuit  judge  in  his  report  of  the  case.   It  is  referred  to  now 
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88  indicating  the  opinion  of  that  eminent  judge  upon  a  pretty 
foil  examination  of  the  point,  upon  principle  and  authority. 
It  serve:  a  present  purpose  in  vindicating  the  judgment  noir  to 
be  announced,  and  being  accessible  to  the  profession,  diq[WD8e0 
with  the  necessity  of  repetition. 

There  is  an  incongruity,  it  is  thought,  to  hold  that  a  corpo- 
ration can  commit  a  tort;  a  mere  creature  of  the  law,  "of  a 
highly  refined  and  intangible  nature,  whose  properties  and  at- 
tributes lawyers  alone  can  understand;"  that  corporations  can 
only  do  what  by  law  they  are  authorized,  and  cannot  therefore 
invest  any  one  with  power  to  do  wrong;  hence,  that  courts  are 
driven  of  necessity  to  deal  with  individuals  from  whose  acts 
injuries  result  Such  premises  would  lead  to  conclusions  at 
war  with  the  interests  of  society,  and  are  opposed  to  the  prac- 
tice of  our  courts  in  innumerable  cases.  Surely  it  needs  neither 
argument  nor  authority  to  demonstrate  that  these  positions  are 
untenable,  when  it  is  seen  that  they  lead  to  the  conclusion  that 
corporations  can  do  no  wrong. 

Why,  it  may  be  well  asked,  should  not  the  rule  be  the  same 
substuitiaUy  in  reference  to  corporations  and  their  agents  as 
between  individuals  and  their  servants?  The  vast  multiplica- 
tion of  corporations,  and  the  variety  of  interests  affected  thereby, 
have  demanded  and  suggested  a  course  of  proceeding  adapted 
to  the  ends  of  justice;  and  in  the  first  application  of  whole- 
some rules,  appropriate  remedies  have  been  gradually  unfolded, 
as  well  in  enforcing  the  rights  of  corporations  ^*  in  suing  "  as 
in  holding  them  amenable  in  '*  being  sued." 

In  the  discharge  of  the  duty  assigned  on  the  present  occa- 
sion, the  aid  derived  fix>m  recent  text-writers  has  greatly  less- 
ened the  labor  of  research.  The  authorities  on  which  they 
rely  as  far  as  practicable  have  been  verified,  and  references 
fully  sustain  the  principles  they  have  laid  down. 

The  profession  will  readily  recognize  the  distinction  taken 
between  corporations  of  different  kinds  and  a  difference  in  the 
proceedings  authorized  in  consequence:  While  v.  City  Council 
0/  CharUsUm,  2  Hill  (S.  C),  671;  Mower  v.  IinhabitanJU  of  Lei- 
cester ^  9  Mass.  247;  Fowle  v.  Common  CouneU  of  Alexandria^  3 
Pet  409. 

The  present  question  is  not  as  to  a  public  corporation  insti- 
tuted for  the  purposes  of  government,  or  a  quasi  corporaticm  cre- 
ated by  statute  and  invested  with  particular  powers  without 
their  consent,  but  as  to  a  corporation  exercising  its  functions 
for  the  benefit  of  its  members,  and  holding  its  taakdaaeB  iqpoo 
oontraot 
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On  examining  the  great  array  of  cases  in  which  corporations 
of  the  latter  kind  have  been  held  to  answer  for  the  acts  of 
agents,  the  act  of  the  agent  being  regarded  as  the  act  of  the 
principal  in  actions  on  contract,  in  trover,  in  case  for  neglect 
of  duty  and  want  of  diligence  and  care  in  the  performance  of 
duty,  the  surprise  is,  rather  as  Grant,  in  his  excellent  treatise 
on  corporations,  289,  declares:  '^An  action  on  the  case  having 
been  fully  established  to  lie  against  a  corporation,  it  seems  re- 
markable that  it  should  ever  have  been  a  matter  of  doubt 
whether  trcRpass  would  lie." 

Tilgbman,  C.  J.,  in  debating  the  same  point,  asks  for  a  solid 
ground  of  distinction  in  the  rule  between  contracts  and  torts, 
and  adds  that  the  doctrine  (that  a  corporation  could  not  com- 
mit a  tort)  was  fallacious  in  its  principles  and  mischievous  iu 
its  consequences,  as  it  tends  to  introduce  actual  wrongs  and 
ideal  remedies,  for  a  turnpike  company  may  do  great  injury  by 
means  of  laborers  who  have  no  property  to  answer  the  dam- 
ages recovered  against  them:  Che%tnui  HUl  and  8,  H,  Tum" 
pile  Co.  V.  RutUr,  4  Serg.  <fe  R.  17  [8  Am.  Dec.  675]. 

The  cause  of  doubt  as  to  this  action  seems  to  rest  on  Kyd, 
283,  and  some  cases  referred  to  by  him  as  is  said  by  Judge 
Harper  and  by  Angell  &  Ames  on  Corporations,  388.  But 
the  technical  reason  is  given  and  pronounced  against,  and  upon 
authority  cited,  hence  the  authors  (Angell  &  Ames)  add: 
^^That  it  seems  to  be  now  the  better  opinion,  both  in  England 
and  in  this  country,  that  a  corporation  may  be  sued  for  tres- 
pass committed  by  its  authorized  agents."  Not  being  aware, 
as  they  say,  that  ^e  point  has  been  expressly  decided  in  any 
modem  case,  they  proceed  to  submit  fully  the  authorities 
which  relate  to  the  subject.  This  was  in  1831.  Orant,  in  his 
treatise  on  corporations,  published  in  1850,  after  referring  to 
the  doubts  which  had  been  expressed,  p.  278  (80  Law  Lib. 
289),  says:  *'  However,  it  is  only  of  late  that  the  law  has  been 
considered  to  be  settled  affirming  the  liability  of  a  corporation 
to  an  action  of  trespass."  His  reference  is  to  the  case  of  Maimd 
V.  Monmouthshire  Canal  Company,  4  Man.  A  Gr.  454;  S.  C, 
43  Eng.  Com.  L.  238.  This  was  an  action  of  trespass,  and 
Tindal,  C.  J.,  discharged  the  rule,  saying:  ''The  process  in 
case  and  trespass  being  the  same,  it  is  impossible  to  see  any 
distinction  between  the  two  actions  " — ^meaning  as  to  the  lia- 
bility of  a  corporation  for  an  act  done  by  their  agent,  on  which 
subject  he  was  treating.    This  was  in  1842. 

The  author  (Grant  on  Corporations)  adds  further,  that  this 
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is  perfectly  in  accordance  with  the  old  law,  appears  from 
determined  in  the  reigns  of  Edward  III.,  Henry  VL,  Edward 
IV.,  and  Henry  VII.,  which  were  not  brought  to  the  notice  of 
the  court  in  the  last-mentioned  case.  A  note  is  subjoined 
with  full  reference  to  these  ancient  cases. 

In  the  case  of  Yarborough  v.  Bank  of  England^  16  East,  S, 
Lord  Ellenborough  says:  ''  The  only  question  was,  whether  an 
action  of  trover  is  maintainable  against  a  body  corporate;  vet 
other  words,  whether  a  corporation  can  be  guilty  of  a  trespass 
or  a  tort." 

By  a  reference  to  Grant's  treatise,  quite  an  array  of  cases 
are  cited  against  railway  companies,  banks,  and  other  corpora- 
tions, in  case  and  trover,  in  which  actions  have  been  sustained 
in  English  and  American  courts,  recognizing  the  principle 
generally  that  a  corporation  is  liable  in  tort  for  the  tortious  act 
of  their  agent,  thus  placing  the  corporation  in  such  respect 
very  much  on  the  same  footing  as  individuals.  The  character 
of  the  proof  necessary  to  establish  the  agency  involves  an  in- 
quiry with  which  we  are  not  now  charged. 

The  motion  to  reverse  the  decision  of  the  circuit  court  oiver- 
ruling  the  demurrer  is  dismissed. 

O'Nball,  Wardlaw,  WitherSi  and  Olover,  JJ.,  concorred 

Motion  dismissed. 


Trespass  Quarv  Clausum  FBaoir  mat  bb  MAmrAcnED  AOAHisr  Fuvatb 
Corporation:  Lyman  y.  WkUe  Biver  Bridge  Co.,  16  Am.  Deo.  705;  WkUamtm's 
Exx  V.  Wilmhgt<m  etc  S.  JS„  33  Id.  411;  Underwood  ▼.  Newport  Lyceum,  41 
Id.  260;  contra  :  Foote  v.  City  <^  Cindnnati,  34  Id.  420,  a  case,  however,  against 
a  city,  but  which  lays  down  somo  very  general  propositiona.  Ihe  principal 
case  is  cited  in  Coleman  ▼.  Chester,  14  8.  O.  291,  as  holding  thai  an  actioii  of 
trespass  can  be  maintained  against  a  private  corporation,  bat  as  recognising  a 
distinction,  in  this  respect,  between  private  and  municipal  corporationa.  Aa 
to  the  liability,  in  general,  for  torts,  see  the  notes  to  Riddle  v.  Proprietora^  ft 
Id.  42;  Orr  v.  Bank  qf  the  United  Statee,  13  Id.  596;  also  Moore  ▼.  FUekbrn^ 
R.  R,,  64  Id.  88;  Jomee  v.  Western  Vermont  R.  R,,  66  Id.  206^  and  tba 
thereto. 
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Samuel  v.  Dinkins. 

[12  BiCHASMOK's  Law,  172.] 

JvDOiaarr  jMAawr  Tekajst  in  Tvmspass  to  Try  Titlb  doss  hot  Oohcludi 
Lahvlqes,  although  the  landlord'a  title  wae  aet  up  m  a  def enae  to  the 
aetioiit  and  the  laadlofd  waa  preaeQt  at  the  trial  and  aided  in  the  defenae. 

Trespass  to  try  title.  The  defendant  gave  in  evidence  a 
reooyery  by  him  in  an  action  of  trespass  to  try  title  to  the 
same  land,  which  he  had  brought  against  one  Musco  Samuel. 
Musco  Samuel  had  entered  under  the  plaintiff  in  this  action, 
and  set  up  the  plaintiff's  title  as  a  defense  to  the  former  ac- 
tion, and  the  plaintiff  was  present  at  the  former  trial  and 
aided  in  the  defense.  The  presiding  judge  ruled  that  the  re- 
oovery  concluded  the  plaintiff,  and  the  plaintiff  thereupon 
moved  for  a  new  trial,  assigning  this  instruction  as  error. 

Carroll^  for  the  appellant 
Adamsj  contra. 

By  Court,  Wardlaw,  J.  This  plaintiff  sues  for  the  same 
land  which  this  defendant  formerly  recovered  in  an  action  by 
him  against  Musco  Samuel;  and  the  verdict  which  has  been 
rendered  in  this  case  may  be  said  to  establish  that  Musco 
Samuel  entered  under  this  plaintiff's  title,  and  set  that  title  up 
as  his  defense  in  the  former  action,  and  that  this  plaintiff  was 
present  at  the  former  trial  and  aided  in  the  defense.  The 
question  is,  whether  the  former  recovery  concluded  this  plain- 
tiff, as  it  did  Musco  Samuel. 

In  the  former  action,  this  plaintiff  might,  under  the  seventy- 
second  rule  of  court,  have  entered  himself  as  a  defendant;  and 
having  done  so,  he  might  have  urged  matters  of  defense  which 
Musco  Samuel  alone  could  not  urge.  The  case  of  Pope  v. 
Clarke^  2  Strobh.  861,  shows  that  when  a  landlord  has,  under 
the  rule  of  court,  associated  himself  with  his  tenant  as  a  de- 
fendant, the  plaintiff  having  shown  a  title  which  would  avail 
against  the  tenant,  may  be  successfully  resisted  by  the  land- 
lord showing  such  pu'amount  title  as  would  serve  for  recovery 
if  the  landlord  were  plaintiff  and  the  plaintiff  were  defendant 
Thus  in  one  action  the  same  result  may  be  attained  which  was 
reached  by  two,  in  the  cases  of  Mvldrow  ads.  Jonea^  Rice,  64, 
and  Jone9  v.  Mvldrow^  Cheves,  254.  There  Jones,  having  en- 
tered under  Qee,  was  in  the  first  action  made  to  yield  to  Qee's 
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Tendeey  but  in  the  second  prevailed  against  that  vendee  by 
force  of  Stephenson's  title,  which  in  the  first  action  was  ex- 
cluded by  the  acknowledgment  implied  from  the  entry  under 
Gee. 

A  tenant,  as  a  privy  in  estate,  will  be  concluded  by  the  acts 
of  his  landlord  prior  to  the  lease,  and  by  a  recovery  had 
against  his  landlord  on  grounds  equivalent  to  such  acts;  but 
the  landlord  claims  not  under  the  tenant,  and  should  not  suf- 
fer for  his  deihult  or  weakness.  When,  as  in  this  case,  the 
tenant  was  assisted  on  the  trial  by  the  landlord,  still,  if  the 
landlord  was  no  party  on  the  record,  it  cannot  appear  from 
the  recovery  against  the  tenant  that  the  landlord  had  the  full 
opportunity  for  defense  which,  as  a  party,  he  would  have  en- 
joyed. If  it  could,  by  extrinsic  evidence,  be  shown  that  the 
landlord's  efforts  were  in  no  way  impeded,  and  that  all  the 
rights  of  offering  testimony,  cross-examining,  and  &irly  pre- 
senting his  title,  were  exercised  by  him,  still  he  would  not  be 
concluded.  His  being  a  party  might  have  caused  change  in 
the  jury,  or  in  the  admissibility  of  evidence,  or  in  the  conduct 
of  i^rties  or  counsel,  which  might  have  altered  the  result. 

Knowledge  of  the  former  case,  and  active  assistance  ren- 
dered in  it,  are  very  different  in  their  effect,  when  urged  by 
the  original  plaintiff  against  a  third  person  in  a  new  action  of 
trespass  to  try  titles,  and  when  urged  by  the  former  defendant 
in  a  new  action  brought  by  him  on  covenant  of  warranty,  or 
some  other  new  action  wherein  notice,  or  the  modem  voucher, 
in  material.   It  has  been  held  that  in  an  action  for  mesne  profits 
brought  against  a  landlord  not  party  to  the  previous  eject- 
ni(>iit,  notice  en  pais  of  the  action  of  ejectment,  with  strong 
circumstances  of  interference  in  preparing  and  presenting  the 
defense,  would  not  conclusively  establish  the  plaintiff's  title 
against  the  landlord:  Chirac  v.  Reinecherj  2  Pet.  613;  S.  C,  11 
Wheat.  280.    This  case  has  been  approved  and  somewhat  sue* 
tained  by  our  case  of  Lamar  v.  Baysor^  7  Rich.  L.  513;  and  is 
conformable  to  the  result  of  our  case  of  Bank  ofSouih  Garth 
Ivna  V.  Bridges^  11  Id.  89. 

It  is  not  inconsistent  with  the  case  of  Parker  v.  LegeU^  12 
Rich.  L.  198,  where  all  the  parties  in  the  second  action  were 
parties  in  the  first,  the  matter  was  the  same  in  both  actions^ 
and  the  sole  objeotioai  was  that  one  of  three  defendants  had 
died. 

The  motion  tot  a  new  trial  is  granted. 
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Gloveb  and  Murbo,  JJ.,  ooocaired. 
O'NfiALL,  J.,  diBsentecL 

Motion  grantecL 

Lavdlqbd,  whsxbxb  AivBOfBD  BT  LmnAniov  ABAont  cm  nr  Fatrb 
or  Tbtaht:  Sea  IVeamAii  on  JiidgiiMn.t%  mo.  M,  wImn  the  prindpal  OMe  ii 
cited. 


Chaplin  v.  Barrett. 

[12  RlCHABDSOH'S  LAW,  281] 

Tbotib  wait  HOT  ha  against  Pbrsonal  RiFBBSKHTATnm  for  a  oourer^ 
eion  by  the  deceased  in  bia  life-tinie. 

Troveb  for  the  conyersion  of  a  negro  girl,  alleged  to  have 
been  committed  by  Massena  Taylor,  the  defendant's  intestate, 
in  his  life-time.  The  jury  found  for  the  plaintiff,  and  the  de* 
fendant  appealed. 

Perry,  for  the  appellant. 

SuUivaUj  eofUra.  "* 

By  Court,  Munbo,  J.  AsBuming  Massena  Taylor,  the  de- 
fendant's intestate,  to  have  been  guilty  of  the  wrongful  con* 
version  of  the  slave,  the  subject-matter  of  this  action,  the 
question  is,  Can  trover  be  maintained  against  his  legal  repre- 
sentative? Unless  the  affirmative  of  this  proposition  can  be 
sustained,  it  is  clear  that  the  plaintiff's  action  must  fail. 

In  1  Ch.  PI.  68,  the  rule  is  thus  stated:  "We  have  seen  the 
right  of  action  for  the  breach  of  a  contract  upon  the  death  of 
either  party,  in  general  survives  against  the  executor  or  ad- 
ministrator of  each;  but  in  the  case  of  torts,  where  the  action 
mast  be  in  form  ex  delicto^  for  the  recovery  of  damages,  and 
the  plea  is  not  guilty,  the  rule  at  common  law  was  otherwise, 
it  being  a  maxim  that  actio  personalisj  etc.;  and  we  shall  find 
that  the  statute  of  4  Edw.  III.,  c.  7,  has  altered  this  rule  only 
in  its  relation  to  personal  property,  and  in  favor  of  the  per- 
sonal representative;  but  if  the  action  can  be  framed  in  foni) 
f2-  eontraetu^  the  rule  does  not  apply."  HawJbly  v.  Noiiy  1 
Cowp.  871,  is  a  case  in  which  the  whole  doctrine  was  fully 
diecuBsed  by  Lord  Mansfield,  who,  in  conclusion,  remarks: 
^  There  are  express  authorities  that  trover  and  conversion  does 
not  lie  against  the  executor.    I  mean  where  the  oonversion  is 
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by  the  testator,  the  form  of  the  plea  is  dedsiTe,  vix^  that  tho 
testator  was  not  guilty;  and  the  issue  is  to  try  the  gmlt  of  the 
testator,  and  no  mischief  is  done;  fixr  so  far  as  the  cause  of 
action  does  not  arise  ex  ddieto  or  ex  malefido  of  the  teetator, 
but  is  founded  in  a  duty  which  the  testator  owes  to  the  plain- 
tiff upon  the  principle  of  ciTil  obligation,  another  fonn  of 
action  may  be  bioaght,  as  an  action  for  money  had  and  re- 
ceived." To  the  same  effect  will  be  found  the  case  of  the 
Executors  of  MiddUton  v.  Robinsorij  1  Bay,  56.  From  the  fore- 
going authorities,  it  is  then  manifest  that  the  plaintiff's  action 
has  been  entirely  misconceived;  and  as  no  recovery  can  be 
had  by  him  against  the  defendant  in  the  present  form  of  ac- 
tion, it  is  therefore  ordered  that  judgment  of  nonsuit  be  en- 
tered. 

O'Neall,  Wabdlaw,  Withxbs,  WHrrNSB,  and  Glovxb,  JJ., 

concurred. 

Motion  granted. 


The  principal  case  a  quotid  anb  aptbovkd  in  fftif  t.  Wadtkm,  9B 
8.  O.  480,  to  the  point  that  where  a  plaintiff  sned  inlonn  ex  deGda,  and  tifet 
defendant  died  before  judgment*  the  action  conld  not  be  reriTed  ngwnrt  tifet 
personal  repreeentatiyes  of  the  deoeMed.  To  the  eame  effoct^  eee  Peit9  ▼• 
r«0fs  5G  Am.  Deo.  4111. 


Wicker  v.  Popb. 

[12  RiCRABoeov'8  Law,  07.] 
4BaioNifSNT  or  Pkison-boukbs  Bond  oan  onlt  bb  Madb  to  PLAnrriFY 

IK  ExEonnoK,  under  the  South  Gut>lina  act;  and  a  preyiooa  attempt  ie 

assign  it  to  another  is  a  nullity  and  may  be  disregarded. 
Valub  op  Articlbs  Mentioned  in  Sohkditlb  filed  under  the  South  Ckro- 

Una  prison-boundfl  act  is  immatftrial  when  no  aastgnment  of  the  property, 

or  offer  to  assign,  is  shown. 
Altkkation  or  Instrument  mat  bb  Shown  to  havb  Prbqbdbd  Exbcu- 

TiON  by  the  appearance  of  the  inslniment  iteelf  . 

Debt  on  a  prison-boundfl  bond.  The  plaintiff  alleged  a  re- 
oovery  of  a  judgment  against  the  defendant,  Charles  P.  Pope, 
the  arrest  of  Pope  under  a  capias  ad  eatisfadeTidumj  the  exe- 
cution by  the  defendants  of  the  bond  in  suit  to  the  sheriff, 
H.  H.  Kinard,  the  assignment  of  the  bond  to  the  plaintiff,  and 
three  breaches  of  the  bond;  viz.,  that  Pope  went  beyond  the 
limits  before  he  was  discharged;  that  the  schedule  rendered 
by  him  did  not  include  all  his  estate  nor  sufficient  to  saUsfy 
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the  smn  due  on  the  ca.  m.;  and  that  he  did  not  sign  the  prop- 
erty contained  in  the  Bchedule.  The  defendants  pleaded  non 
e9t  factum;  a  special  plea  of  erasure  in  the  hond ;  a  prior  as- 
signment of  the  bond  to  one  Kibler;  and  performance  of  the 
condition.  At  the  trial,  the  plaintiff  proved  the  filing  of  the 
Bchedule,  the  execution  of  the  bond,  and  its  breach;  that  no 
assignment  accompanied  the  schedule,  nor  order  of  discharge; 
and  that  the  ca.  9a,  and  judgment  on  which  it  was  founded 
were  unsatisfied.  The  prefatory  statement  of  the  bond  had 
read:  "  Whereas,  the  said  H.  H.  Einard  has  been  arrested," 
etc.,  but  the  name  "  H.  H.  Kinard "  had  been  erased,  and 
"  C.  P.  Pope  "  inserted.  The  condition  of  the  bond  referred  to 
^*  the  said  C.  P.  Pope."  The  defendant  moved  for  a  nonsuit, 
on  the  ground  of  this  erasure,  but  the  court  overruled  the  mo- 
tion. The  defendant  sought  to  prove  the  value  of  the  articles 
mentioned  in  the  schedule,  but  the  court  held  their  value  im- 
material, as  no  assignment  of  the  property,  or  offer  to  assign, 
had  been  shown.  The  defendant  also  showed  a  prior  assign- 
ment of  the  bond  to  Jacob  Kibler,  but  the  court  held  that  un- 
der the  prison-bounds  act  there  could  be  no  other  assignment 
than  to  the  plaintiff,  and  the  attempt  to  assign  it  to  Kibler 
was  therefore  a  nullity.  The  court  submitted  to  the  jury  the 
question  whether  the  erasure  in  the  bond  appeared  to  have 
been  made  before  the  execution.  The  verdict  was  for  the 
plaintiff,  and  the  defendants  appealed,  and  moved  the  court 
for  a  nonsuit  on  the  grounds:  1.  That  the  condition  of  the 
bond  sued  on  was  erased,  and  there  was  no  proof  that  the 
same  was  made  before  the  execution;  2.  That  the  bond  had 
been  previously  assigned;  and  3.  That  the  schedule  was  of 
sufficient  value  to  pay  the  ea.  m. 

Janesj  for  the  appellants. 
Baxter^  contra. 

By  Ck>urt,  Wabdlaw,  J.  In  relation  to  the  second  and  third 
grounds  of  appeal,  this  court  approves  of  what  is  said  in  the 
report;  and  it  is  unnecessary  to  say  more. 

The  appellants'  counsel  has  adduced  many  authorities  to 
show  that  if,  on  the  production  of  an  instrument,  it  appears  to 
have  been  altered,  it  is  incumbent  on  the  party  offering  it  in 
evidence  to  explain  this  appearance.  But  it  is  well  replied 
that^  in  {he  absence  of  all  other  evidence,  the  appearance  may 
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itself  be  explaimtoiy,  or  in  other  words,  the  internal  eyidenoe 
afforded  by  the  instalment  itself  may  dnm  that  the  alteratioo 
preceded  the  execution;  as  if  the  alteration  appears  in  the 
same  handwriting  and  ink  with  the  body  of  the  instroment,  or 
if  it  is  against  the  interest  of  the  party  deriving  title  under  the 
instroment  ''  Generally  speaking,"  says  Mr.  Oreenleaf^  whose 
condensation  of  the  law  on  this  snbject  is  adopted  by  thiB 
court  (1  Oreenl.  £▼.,  sec.  664),  ''if  nothing  appears  to  ibe  ood- 
trary  y  the  alteration  will  be  presumed  to  be  contemporaneoufl 
with  the  execution  of  the  instrument  But  if  any  ground  of 
suspicion  is  apparent  upon  the  £eu»  of  the  instrument,  the  law 
presumes  nothing,  but  leaves  the  question  of  the  time  when  it 
was  done,  as  well  as  that  of  the  person  by  whom,  and  the  in- 
tent with  which,  the  alterati<m  was  made,  as  matters  of  fact, 
to  be  ultimately  found  by  the  jury,  upon  procrfs  to  be  adduced 
by  the  party  offering  the  instrument  in  evidence." 

Ordinarily  these  questions  are  determined  by  the  court  in 
the  first  instance,  upon  a  preliminary  objection  to  the  admissi- 
bility of  the  instrument;  but  they  are  often  open  again  to  the 
jury;  alwayssowhentbe  validity  of  the  instnunent  is  directly 
involved  in  the  issue.  In  the  present  case,  the  defendante 
raised  issues  of  fact  involving  direct  inquiries  into  the  effect 
of  the  alteration,  both  under  the  plea  of  nan  est  faetumj  and 
the  special  plea  of  erasure.  It  appeared  that  the  name  of  the 
sheriff,  Kinard,  to  whom  the  bond  was  payable,  had  been  in- 
serted in  the  recital,  at  the  blank  left  for  the  name  of  the 
defendant  in  the  ca.  m.,  and  had  then  been  struck  out,  and  in 
lieu  of  it  the  name  of  that  defendant,  C.  P.  Pope,  inserted. 
That  this  had  been  done  before  the  executioa  was  presumable 
firom  the  manifest  requirements  of  the  instrument;  but  it 
seemed  to  be  made  more  certain  by  the  occurrence  in  the  coo- 
ditien,  of  the  words  plainly  written,  ''the  said  C.  P.  P<^," 
which  could  refer  to  nothing  but  the  name  of  C.  P.  Pope,  in- 
serted in  the  recital.  The  jury  could  not  reasonably  have 
been  expected  to  be  dissatisfied  with  appearances  so  plainly 
explanatory;  and  this  court  is  not  at  all  inolined  to  distaib 
the  verdict  in  favor  of  the  instrument 

The  motion  is  dismissed. 

WiTHSBs,  WmmBy  QumMf  and  M mnMV  J7^ 
Motion  dismissed* 
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Pabtt  OffvmvQ  Ai/nDUD>  hfsrwntxn  mm  Auuuvxv  Mm  AunsATioii: 
Jadtmm  ▼.  Oifons  80  Am.  Deo.  049;  BaOe^  ▼.  7<q^,  29  Id.  t21|  Hwmpkrtf 
y.  (MObifl^  98  Id.  499;  luffiMk  w.  Brmmmm.  41  Id.  96;  Dowt.  JmoeO,  46  Id. 
971;  VTttew  ▼.  ffemUifwn,  48  Id.  716;  Simpttm  y.  AodbAoms,  49  Id.  664;  Chrk 
y.  .ftfa^eliH  62  Id.  307.  Bat  the  alteration  ol  a  dooament  in  a  material  part 
may  be  explained  by  the  internal  eyidenoe  deriyed  from  the  paper  itaelf :  Kett- 
medp  y.  Moote,  17  8.  C.  466,  citing  the  principal  caee. 

QiTiRioii  or  Altuutiok  n  wou,  Jury:  Baileff  y.  Taplor,  29  Am.  Dec. 
181;  BHm  y.  Melni^rt,  46  Id.  166;  Beamam  ▼.  RumeU,  49  Id.  776,  and  note; 
dark  y.  Mdttteim,  68  Id.  907;  FHmHtp  y.  MiuMt,  69  Id.  266. 


CASE  IN  BQurrr 

nr  TBM 


COUET    OF   APPEALS 
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SOUTH  CAROLINA. 


HowABD  V.  Cannon, 

[11  RiCHABDMV'S  XOiUITT,  SB.] 

Nov-Bxsmurr  Gbbdiiobs  will  vm  BamLuirBD  ntoK  Kamnuuio  JmM- 
XXKTS  agftinst  property  aasigned  for  the  benefit  of  oredxton^  when  reeor- 
ered  by  them  against  tiie  aaaignor  after  the  aanignmantb 

GOUBT    07  EqUITT  07    StAXX  WELL  RBSKRAZir    PaBTT  WBO  HAB  (>BEEADn» 

JuBouziT  IN  Unthd)  States  Coubt  from  enforanghis  jadgment  agnlMl 
property  not  sabjeot  to  leyy  and  aalflw 

Bill  in  equity.    The  tauots  are  stated  in  the  opuuoo. 

Dargauy  for  the  appellant 

PhiUipB^  cantrct* 

By  Court,  Wabdlaw,  Chancellor.  Robert  R.  Cannon,  on 
March  18,  1858,  conveyed  to  the  plaintiff,  Richard  O.  Ho^vard, 
all  his  lands,  chattels,  and  credits,  in  trust,  primarily,  for  the 
payment  of  his  debts  in  terms,  and  according  to  a  classification, 
which  are  not  apparently  impeachable.  The  assignor  was 
greatly  embarrassed  in  his  affairs,  to  the  extent  of  probable 
insolvency;  and  the  assignee  filed  this  bill  to  call  in  the  cred- 
itors, and  marshal  the  assets  of  the  assignor.  After  the  con- 
veyance to  the  plaintiff,  Cummings  &  Styron,  residents 
without  the  limits  of  this  state,  recovered  judgment  for  a  large 
sum  against  the  assignor,  Cannon,  in  the  circuit  court  of  the 
United  States  for  South  Carolina;  and  when  this  bill  was  filed, 
were  proceeding  to  execute  their  judgment  by  the  seirare  and 
sale  of  some  of  the  slaves  assigned  through  the  agency  of  W. 
H.  \^^ngate,  deputy  of  D.  H.  Hamilton,  who  is  the  marshal  of 
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ihe  United  States  for  the  district  of  South  Caiolina.  Upon 
hearing  affidayits  supporting  the  allegations  of  the  bill,  Mr. 
Commissioner  Haynesworth  granted  a  special  injunction 
restraining  Cummings  &  Styron,  in  common  with  other  credi- 
tors of  Cannon  who  had  obtained  judgments  against  Cannon 
after  the  execution  of  the  deed  of  assignment  to  plaintiff,  from 
seizing  and  selling  the  property  assigned.  Cummings  A 
Styron,  by  attorney,  pleaded  to  the  jurisdiction  of  this  court 
on  the  ground  that  the  subject  of  suit  was  under  the  exclusiye 
jurisdiction  of  the  circuit  court  of  the  United  States,  inasmuch 
as  that  court  had  first  taken  cc^nisance  of  the  controversy 
between  them  and  Cannon;  and  their  agent,  Wingate,  in  like 
manner,  pleaded  to  the  jurisdiction  of  this  court.  The  chan- 
cellor on  circuit  sustained  the  picas  of  Cummings  &  Styron, 
and  of  Wingate,  to  the  jurisdiction  of  this  court,  and  excepted 
them  from  his  order  calling  in  the  creditors  of  Cannon  to  pre- 
sent and  prove  their  demands. 

The  plaintiff  appeals  from  so  much  of  the  decree  as  sustains 
the  pleas  to  the  jurisdiction  and  exempts  Cummings  &  Styron 
from  the  call  on  creditors  to  present  and  prove  their  demands. 
The  chancellor  proceeded  mainly  on  the  reason,  not  suggested 
by  the  pleas,  that  Cummings  &  Styron  were  non-resident  and 
had  no  such  property  here,  the  subject  of  litigation,  as  brought 
them  within  the  cognizance  of  the  state  court 

The  plaintiff,  in  his  first  ground  of  appeal,  impugns,  and  we 
think  justly,  this  course  of  reasoning,  because  Cummings  & 
Styron  had  a  direct  and  substantial  interest  in  the  subject  of 
controversy.  The  act  of  1784,  7  Stats.  210,  gives  jurisdiction 
to  the  court  as  to  absent  defendants  notified  by  advertisement 
in  the  newspapers  for  three  months,  without  express  restric- 
tion as  to  their  having  property  in  die  state.  But  the  obvious 
injustice  of  concluding  a  party  where  neither  his  person  nor 
property  was  within  the  jurisdiction,  properly  induced  the 
court  to  give  an  interpretation  to  the  act  conformable  to  jus- 
tice. It  has  not  been  questioned  since  Wi7^8tanley  v.  Savage^ 
2  McC.  Ch.  435,  that  non-residents  cannot  be  made  parties  ex- 
cept in  reference  to  their  property  here.  In  this  case,  however, 
Cummings  &  Styron  had  immediate  property  in  the  subject 
of  controversy,  for  the  deed  to  the  plaintiff  was  an  express 
trust  for  all  the  creditors  of  Cannon  in  the  property  assigned. 
It  was  held  in  KirUoek  v.  Meyer,  Spears  Eq.  427,  that  the  court 
of  equity  would  entertain  jurisdiction  of  a  bill  seeking  to  sub- 
ject the  share  of  an  absent  distributee  in  the  hands  of  an  ad* 
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minifitrator  to  the  payment  of  the  difitributee'e  debts.  That  case 
is  conclusive  of  the  principle  involved  in  this  case.  Here  the 
issue  is  as  to  the  share  of  absent  creditors,  in  the  hands  of  a 
trustee,  to  be  administered.  This  is  simply  a  matter  of  author- 
ity, and  it  is  superfluous  to  reiterate  reasoning  well  expressed 
heretofore.  I  content  myself  with  citing  some  of  the  cases: 
Bowden  v.  Schatzdl,  Bailey  Bq.  360  [23  Am.  Dec.  170];  Cruder 
V.  Danielj  1  McMull.  Eq.  189;  Garden  v.  HwUy  Cheves  Eq.  42; 
Taylor  v.  WiUianison,  1  McMull.  Eq.  348;  McKinne  v.  dig 
Council  of  Augustaj  5  Rich.  Eq.  55:  Hurt  v.  Hurt^  6  Id.  114; 
Brenan  v.  Burkcj  Id.  200. 

The  second  ground  of  appeal  assails  the  reasoning  expressed 
in  the  pleas,  that  the  subject  of  controversy  was  within  the  ex- 
clusive jurisdiction  of  the  circuit  court  of  the  United  States, 
which  rendered  the  judgment  of  Cumminga  &  Styron  v.  Canr 
non.  We  have  every  disposition  to  avoid  even  the  appearance 
of  conflict  with  the  tribunals  of  the  United  States  created 
under  the  constitution,  and  we  have  no  disposition  to  quibble 
between  restraining  processes  and  restraining  persons  from 
proceeding  under  them.  But  surely  there  is  a  substantial 
difference  between  undertaking  to  revise  the  judgment  and 
procedure  of  a  co-ordinate  or  even  superior  tribunal,  and  in- 
terfering to  restrain  parties  from  acts  not  authorized  by  our 
equals  or  superiors.  It  does  not  impugn  in  any  respect  the 
judgment  of  the  federal  tribunal,  that  we  interpose  to  prevent 
parties  under  our  control  from  abusing  the  process  of  tlint 
court.  It  has  granted  a  judgment  against  Cannon,  and  we 
make  no  offer  to  restrain  the  execution  of  their  judgment  from 
the  estate  of  Cannon.  But  we  do  not  perceive  that,  under  a 
judgment  against  Cannon,  the  estate  of  Howard  or  any  other 
person  can  be  legitimately  seized  and  sold.  The  judgment  of 
Cummings  &  Styron  is  left  intact,  and  we  simply  determine 
that  they  or  their  agent  had  no  authority  to  seize  the  property 
of  a  stranger  under  pretense  of  its  operation.  To  determine 
otherwise  would  be  to  adjudge  that  a  plaintiff  in  execution 
against  a  pauper  might  Obtain  satisfaction  from  any  rich  in- 
habitant of  the  state. 

It  is  suggested,  however,  that  the  plaintiff  should  have  ap- 
plied to  the  circuit  court  of  the  United  States  on  the  equity 
side  for  relief  in  this  case.  But  the  plaintiff  oould  not  have 
obtained  relief  there,  as  most  of  the  creditors  were  resident  in 
the  same  state  with  himself.  It  is  unnecessary  to  discuss  the 
provisions  of  the  constitution  and  of  the  acts  of  congress  in 
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relation  to  this  matter,  as  it  is  settled  by  adjudication  that  the 
eiicuit  court  of  the  United  States  has  no  jurisdiction  as  to  de- 
fendants resident  out  of  the  district  in  which  the  court  is  held: 
Russel  ▼.  Clarky  7  Cranch,  69;  Cameal  v.  BankSy  10  Wheat. 
181;  Ford  v.  D<mgla$y  5  How.  143. 

It  is  ordered  and  decreed  that  the  appeal  be  sustained,  and 
^he  circuit  decree  modified  accordingly. 

Jt  is  further  ordered  and  decreed  that  the  defendants  Bease- 
ley  and  Wingate  deliyer  to  the  plaintiff  the  chattels  seised  by 
them. 

Johnston  and  Dunkin,  chancellorB,  concuired. 

Decree  modified. 


JjTwnasm  ov  Uvitbd  8rATn  CcNrKn^  Kvrior  or  or  Stats  Oomnst 
See  TatmqfSi.  AOums  r.  Bush,  23  Am.  Dm. 246;  Lawrp  t.  Entim, S9  Id.  (M% 
Dmdity  ▼.  Lmde^,  60  Id.  622;  Vomr.  Momm,  Id.  760;  AmI  ▼.  Vamghtm,  6S 
Id.  133»  and  notaa.  Aj  to  wKetiier  ft  judgment  of  a  ooart  of  the  United  Staita 
^rJU  be  Aided  in  ft  tlite  ooort,  aee  TofM/ t.  6ir^|^  2S  Id.  790^  and  note. 
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PlsHBR  V.  Pollard, 

[2  HSAO,  814.] 

ODnnuL  Wabbautt  ov  Souin>NSB8  does  not  Extend  to  Doboeb  Kvofini 
OR  Plainlt  Visible  to  the  porchaaer,  and  if  the  warnuity  be  in  writ- 
ing, parol  evidence  is  nevertheless  admissible  to  charge  the  porchasev 
with  knowledge  of  any  particular  defect. 

Assumpsit.  Defendant  appeals  from  judf^ent  for  plaintifil 
The  opinion  states  the  facts. 

M.  and  H.  Brovm,  for  the  plaintiff  in  error. 

Maxwell  and  Doherty,  for  the  defendant  in  error. 

By  Court,  Caruthers,  J.  In  August,  1857,  Pollard  sold  to 
Fisher  a  slave  named  Bill,  for  eight  hundred  dollars,  and  a 
certain  iron-gray  horse,  provided  the  slave,  then  runaway, 
could  be  obtained  in  possession  by  the  vendee.  In  that  event, 
the  money  was  to  be  paid,  and  the  horse  delivered;  and  '^  said 
Fisher  agrees  to  make  all  things  right  as  to  the  horse  above 
spoken  of,  as  to  soundness  in  every  respect."  Such  is  the  con* 
tract  as  set  forth  in  a  writing  that  day  signed  by  both  parties. 
The  events  contemplated  all,  very  soon  after,  happened.  The 
money  was  paid,  the  horse  delivered,  and  a  bill  of  sale  exe- 
cuted for  the  slave.  In  March,  1858,  this  action  was  instituted 
for  unsoundness  in  the  horse,  and  a  verdict  and  judgment  for 
one  hundred  and  fifty  dollars  against  the  defendant. 

There  is  nothing  in  the  objection,  that  as  this  trade  was  con- 
ditional, that  is,  only  to  take  effect  in  the  event  the  slave  wat 

710 


ApriL  1859.1  Fibhbr  «.  Pollard.  741 

ridaimedy  the  written  warranly  of  the  soandness  of  the  hone 
WBB  not  obligatory.  The  contingency  having  happened,  it  took 
full  effect  as  if  it  had  been  at  first  without  condition.  So  the 
contract  of  warranty  was  binding. 

The  main  controversy  in  the  case  ujxm  the  trial  was  as  to  the 
extent  of  the  warranty.  It  was  conceded  that  the  horse  was 
unsound  in  one  or  both  of  his  eyes;  but  this,  it  was  insisted, 
was  visible  to  the  most  casual  observer,  and  was,  in  fact,  well 
known  to  the  vendee,  and  consequently  not  covered  by  the 
warranty.  How  the  facts  were  in  that  respect  is  not  so  mate- 
rial now,  as  the  jury  have  passed  upon  them,  but  the  question 
befdre  us  is,  whether  the  law  was  correctly  charged  by  the 
court  on  that  doctrine. 

It  is  well  settled  that  a  general  warranty  of  soundness, 
whether  in  writing  or  parol,  does  not  extend  to  an  unsoundness 
or  defect  which  is  plain  and  obvious  to  the  purchaser,  or  of 
which  he  had  cognizance:  1  Parsons  on  Cent.  460  (top),  and 
oote  t;  Long  v.  Hieks^  2  Humph.  308.  This  is  upon  the  ground 
that  it  will  not  be  presumed  that  the  parties  intended  to  em- 
brace in  the  general  terms  employed  in  the  contract  imperfec- 
tions well  known  to  both,  or  so  plainly  visible  and  obvious  as 
that  they  must  be  presumed  to  have  been  known  by  the  vendee. 
This  rule  is  always  applied  for  the  purpose  of  restricting  the 
general  words  used,  to  the  manifest  intention  and  understand- 
ing of  the  parties.  It  would  be  absurd  to  suppose  that  the 
seller  intended  to  make,  and  the  vendee  supposed  he  was  re- 
ceiving, a  warranty  against  defects  well  known  to  both  parties, 
or  cK)  apparent  and  visible  as  to  be  obvious  to  ordinary  obser- 
va  tion. 

The  case  of  Long  v.  HickSy  2  Humph.  805,  decides  that  ^^  a 
written  warranty  does  not  extend  to  defects  which  are  visible, 
or  of  which  the  vendee  is  informed  at  the  time  of  sale."  The 
case  before  the  court,  to  which  this  principle  was  applied, 
rested  upon  the  correctness  of  the  charge  to  the  jury,  in  these 
words:  ^^  That  if  the  negro  was  unsound  at  the  date  of  the 
warranty,  there  was  a  breach,  and  that  they  were  to  disregard 
the  testimony  as  to  the  knowledge  of  the  plaintiffs  in  reference 
to  the  unsoundness."  The  court  had  rejected  all  proof  of  the 
knowledge  of  the  purchaser  of  the  unsoundness.  It  is  stated 
in  the  opinion  in  that  case,  that  the  proof  shows  '^  that  the  un- 
soundness was  so  obvious  that  any  one  who  had  ever  seen  a 
aegro  might  discover  it  by  casual  view;"  and  the  purchaser, 
in  reference  to  it,  said  he  did  not  care,  as  the  woman  was  worth 
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the  money  he  was  paying  for  both.    That  dedsion  was 
tiiinly  correcty  and  so  is  the  rule  laid  down  in  reference  to  it. 
That  case  was  fully  recognized  in  the  charge  now  before  us. 

But  the  character  of  the  known  or  patent  defects,  which, 
according  to  this  principle,  are  excluded  from  the  warranty, 
is  another  question.  The  want  of  a  tail,  or  ear,  or  limb,  are 
certainly  excluded,  but  any  other  permanent  defector  imsound- 
ness  known  or  visible  would  likewise  be  embraced  by  the  rule. 
But  if  it  is  made  known,  or  seen,  that  there  is  some  defect  in 
the  eye,  or  a  splint  on  the  leg,  without  present  lameness  from 
it,  but  afterwards  the  eye  went  out  frt>m  the  injuries,  or  the 
liorse  became  lame  from  the  effects  of  the  splint,  yet  the  war> 
ranty  of  soundness  would  cover  those  defects,  because  the 
extent  of  the  disease  or  defect  was  not  known.  The  principle 
eeems  to  be,  that  to  exclude  a  defect  from  the  operation  of  a 
general  warranty  of  soundness,  upon  the  ground  that  it  is 
known  to  the  purchaser,  or  might  have  been  because  of  it  be> 
ing  plain  and  obvious,  it  must  appear  that  the  vendee  was  not 
misled  as  to  its  character  or  extent.  The  £Eu;t  that  a  slave  has 
a  cough,  or  doubtfrd  indications  of  a  cancer,  white  swelling, 
dropsy,  or  any  other  disease,  and  this  known  to  the  buyer,  does 
not  save  the  seller  from  the  obligations  of  a  general  warranty 
of  soundness,  if  these  appearances  and  indications  should  turn 
out  to  be  the  incipient  stages  of  a  permanent  disease:  1  Par- 
sons on  Cont.  460,  note  t,  and  cases  there  cited.  To  exclude 
a  defect  or  disease  frt>m  the  operation  of  a  warranty,  it  must 
be  of  such  a  character  or  description  as  to  disclose  to  the  ven* 
dee  not  only  the  existence,  but  the  extent  of  the  defect  or 
disease,  and  if  this  is  not  so,  it  is  covered  by  the  warranty. 

To  illustrate  by  the  case  in  hand.  Some  defect  in  the  eye 
of  the  horse  was  not  only  made  known,  but  was  visible;  but 
it  was  said  by  the  vendor  it  resulted  from  an  injury  recently 
received  by  a  blow,  and  its  extent  was  not  declared,  nor  could 
it  be  discovered.  This  sort  of  case  is  covered  by  the  warranty, 
even  though  there  be  no  fraud. 

The  part  of  the  charge  particularly  objected  to  is  this:  ^'U 
a  horse  is  sold  with  a  written  warranty  of  soundness,  the  ven« 
dor  could  not  protect  himself  from  an  action  by  introducing 
parol  proof  to  show  that  he  disclosed  the  unsoundness  at  the 
time  of  the  sale,  and  that  the  vendee  took  the  horse  at  his  own 
risk."  Proof  to  show  these  facts  was  offered  and  rejected. 
We  are  not  able  to  reconcile  this  position  in  the  charge  to  the 
general  rule,  that  defects  known  to  the  vendee  are  not  covered 
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by  the  warranty.  The  rule  stated  in  Lang  y.  Hieks^  2  Humph. 
805,  is,  that  a  written  warranty  does  not  extend  to  '*  defects  of 
which  the  vendee  is  informed  at  the  time  of  sale."  If  the 
writing  specified  that  the  eyes  or  the  limbs  were  sound,  or  that 
the  animal  was  free  from  the  glanders,  or  any  other  specified 
disease,  then  it  would  not  be  admissible  to  prove  in  the  face 
of  the  writing  that  such  disease  was  made  known  or  excepted; 
the  rule  would  be  the  same  if  the  warranty  was  in  parol.  But 
when  the  warranty  is  in  general  terms,  we  think  the  law  is  too 
well  settled  to  be  now  disturbed  that  defects  known  or  visible 
are  not  covered;  and  consequently,  proof  to  establish  these 
facts  must  be  competent  The  object  of  the  rule  is,  not  to 
defeat  or  contradict  the  contract,  but  to  define  and  explain  it; 
not  to  firustrate  the  intention  of  the  parties,  but  to  ascertain 
what  was  meant  by  them  to  be  covered  by  the  undertaking  of 
the  vendor.  The  rule  itself  would  seem,  at  first  view,  to  in- 
fringe  upon  other  established  principles,  but  with  this  explana- 
tion of  it,  perhaps  it  does  not.  At  all  events,  it  is  fixed  and 
settled,  whether  it  be  consistent  with  other  rules,  or  an  excep- 
tion to  them. 

In  this  particular,  we  think  his  honor  erred,  though  his 
charge  is,  in  other  respects,  very  able  and  correct  on  the  doc- 
trine  involved. 

From  what  we  see  of  the  case,  it  is  by  no  means  certain  that 
a  correct  charge  on  this  point,  with  the  proof  rejected,  would 
have  changed  the  result;  because  it  may  be  that  all  which 
was  said  and  made  known  at  the  time  would  only  amount  to 
the  disclosure  of  a  blemish  or  injury  that  might  not  have  been 
understood  by  the  parties  to  be  permanent,  in  which  case  it 
would  not  be  exempted  from  the  warranty,  but  be  covered  by 
it,  in  the  event  that  it  turned  out  to  be  more  serious  and  fatal 
than  the  information  communicated,  or  the  appearance  indi- 
cated. In  other  words,  the  extent  of  the  disease  or  defect  may 
not  have  been  obvious  or  made  known,  and  if  not,  as  we  have 
seen,  it  would  still  fall  under  the  warranty  of  soundness. 

But  the  defendant  was  entitled  to  the  benefit  of  his  proof  on 
this  point,  before  the  jury,  on  a  correct  charge. 

For  this  error,  the  judgment  will  be  reversed. 

OnrsBAL  Wabrahiit  or  SouNBiiias  does  not  exttad  to  defects  apptnnt 
on  inspection,  or  known  to  the  buyer:  See  note  under  lioberts  v.  JeiibiB,  53 
Am.  Deo.  178;  and  PresidetU  o/ConnernUle  v.  Wadleigh,  41  Id.  214. 

PvBOHAasB's  Kkowlxdob  or  ExiSTSNCB  or  Detect  does  not  exempt  the 
leller  from  liability  upon  hie  express  warranty  of  the  sonndDese  of  a  chattel: 
See  Stuekif  ▼.  Ciiflmm,  34  Am.  Deo.  GOO. 
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Dban  v.  Yaooabo. 

Deutbet  ov  Goom  ufok  Whabv  at  Publio  P(Xbt»  with  nolied  AflraoC  te 
oanirfgnftft,  there  being  no  contanot  for  any  partieolar  mode  el  deliveiy; 
in  eaffioiest  to  diseharge  from  liability  oomnum  oanrien  by  water  m  the 
internal  ooaeting  and  river  trade. 

KonGB  TO  CoNSiONBB  OF  Ab&ivai*  ot  Goosb  IB  Nbombart,  and  wili  no* 
be  excused  by  the  fact  that  a  eoetom  of  deUvering  goods  to  poUio  dray- 
men prerailB  at  the  port. 

Mbasubb  or  Damaobb  d  Nbt  Valitb  or  Goods  it  Plaoi  ov  DBLmsi; 
where  a  oommmn  canier  beoomes  liable  1^  iaOing  to  dsttwi  iSbm  0Md% 
or  by  delivering  them  at  the  wrong  plaoe. 

A88UMP6IT.    The  opinion  states  the  fiEUSts. 

E*  M.  Yergevy  for  the  pIainti£B9  in  enor. 
Ma88eyy  for  the  defendants  in  error. 

By  Court,  CABUTHERSy  J.  This  suit  was  insdtoted  to  le- 
oover  the  value  of  several  boxes  of  cigars,  forwarded  by  the 
steamboat  Glendale,  from  Cincinnati,  to  the  defttndants  in 
error,  who  resided  and  did  business  in  Memphis.  They  were 
landed  on  the  wharf  at  Memphis,  and  delivered  over  to  one  of 
the  city  draymen  by  the  clerk  of  the  boat,  to  be  carried  to  the 
consignee,  Vaccaro,  but  never  delivered  to  him.  On  the  ar- 
rival of  the  boat  the  bill  of  lading  was  handed  to  Vaccaro,  but 
no  other  notice  given  to  him  on  the  subject,  and  it  does  not 
appear  by  the  case  agreed  that  he,  in  fact,  had  any  notice  of 
the  arrival  of  the  boat,  further  than  it  might  be  implied  from 
the  receipt  of  the  bill  of  lading.  The  boat  landed  at  the  port 
on  Sunday,  and  on  the  next  day  she  was  unloaded,  and  the 
cargo  turned  out  upon  the  wharf  at  the  usual  place  of  landing, 
and  the  goods  in  question  placed  in  charge  ai  a  drayman,  as 
before  stated.  There  is  no  evidence  that  Vaccaro  was  cogni- 
sant of  any  of  these  facts,  or  that  any  authority  was  given  by 
him  for  that  mode  of  delivery,  except  it  may  be  implied  from 
the  usage  of  the  port 

The  case  was  presented  by  agreement  to  the  court  below 
upon  the  facts  and  the  law.  About  the  &ct8  there  is  no  di»- 
pute,  as  they  are  clearly  set  forth  by  the  parties  in  the  form 
of  an  agreed  case,  and  are  substantially,  so  fiEur  as  they  are  msr 
terial  to  raise  the  questions  of  law,  stated  above. 

What  shall  be  a  sufficient  delivery  to  discharge  a  ocmimon 
carrier  by  water  has  given  the  courts  some  di£3ealty  In  all 
oommercial  countriea.. 
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The  general  rule  as  to  carriers  is,  that  they  shall  deliTer 
goods  intrusted  to  them  to  the  bailor,  or  consignee,  his  agent, 
or  as  he  may  otherwise  be  directed:  1  Parsons  on  Cont.  658, 

As  to  the  most  important  class  of  carriers  by  land,  railroads, 
it  is  the  usage,  founded  on  necessity,  as  they  cannot  leave 
their  rails,  to  deposit  freight  intrusted  to  them  in  their  station 
warehouses;  but  the  owner  or  consignee  must  be  notified:  1 
Parsons  on  Cont  663. 

Upon  the  same  necessity,  to  some  extent,  as  the  steamboat 
or  ship  cannot  leave  the  water,  a  usage  has  ripened  into  law 
that  a  delivery  upon  the  wharf  at  a  public  port,  with  notice  to 
the  consignee,  will  excuse  the  carrier  by  water.  When  there 
is  a  contract  for  any  particular  mode  of  delivery,  that  will,  of 
course,  govern.  But  when  the  place  and  consignee  are  desig- 
nated, and  nothing  more,  the  rule  is  that  the  delivery  must  be 
made  to  the  owner,  consignee,  or  some  authorized  agent,  or 
safely  landed  upon  the  wharf  at  the  designated  place  of  desti- 
nation or  delivery,  and  prompt  notice  to  the  consignee:  1  Par- 
sons on  Cont.  669,  and  note  z.  If  the  goods  are  delivered  to  a 
drayman,  cartman,  or  any  one  else  not  authorized  by  the  con- 
signee to  receive  them,  it  is  at  the  risk  of  the  carrier. 

The  rules  prescribed  by  the  commercial  and  maritime  code 
for  ocean  trade  and  foreign  ports  may  be  difierent,  and  more 
fiEivorable  to  the  carrier  as  to  the  mode  of  delivery,  but  for  the 
internal  coasting  and  river  trade  of  our  country,  the  rule  stated 
above  must  govern  and  regulate  the  liability  of  the  common 
carrier:  Kokn  v.  Packard^  8  La.  224  [23  Am.  Dec.  453],  cited 
by  Parsons  in  note  z. 

The  authorities  are  not  in  harmony  in  relation  to  the  duty  of 
the  carrier  in  the  coast  or  river  trade.  The  case  of  Ostrander 
V.  Brawny  15  Johns.  89  [8  Am.  Dec.  211],  seems  to  require  an 
actual  delivery  to  tho  consignee  to  discharge  the  carrier  from 
'responsibility.  But  the  conclusion  of  Mr.  Parsons,  that  a  de- 
livery at  the  usual  place  at  the  port  to  which  the  goods  are 
directed  or  consigned,  with  the  knowledge  of  the  consignee,  by 
notice  or  otherwise,  we  think  most  reasonable,  and  better 
supported  by  authority.  To  require  personal  delivery  would, 
in  many  cases,  be  impracticable,  and  if  not  so,  would  operate 
seriously  on  the  general  interests  of  trade  and  speedy  trans- 
portation. There  can  be  no  injury  to  the  ccmsignee  with 
proper  diligence  and  attention  to  his  interest,  where  the  goods 
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are  delivered  at  the  proper  wharf  or  landing,  if  he  has  knowl- 
edge of  the  fact.  But  without  this,  the  goods  would  be  put  in 
jeopardy,  with  great  danger  of  loss. 

But  even  upon  this  relaxed  rule  of  accountability,  how  does 
this  case  stand?    There  is  no  sufficient  evidence  that  the  con- 
signees had  any  knowledge  of  the  arrival  of  the  boat  and  the 
landing  of  the  goods.     The  delivery  of  the  bill  of  lading  by  the 
agent  afforded  no  evidence  that  the  boat  had  arrived,  or  the 
time  when  it  would  arrive.    It  would  not  amount  to  notice  of 
the  time,  or  raise  any  reasonable  presumption  of  it.     To  ex- 
cuse the  carrier,  and  relieve  him  of  his  legal  responsibility, 
notice  must  be  given,  or  knowledge  otherwise  fixed  upon  the 
consignee;  not  only  that  the  goods  have  been  shipped,  or  are 
on  the  way,  but  that  they  are  at  the  wharf,  so  that  they  may 
be  taken  charge  of  at  once,  and  secured  from  hazard  by  the 
person  interested.     This  important  fact  is  not  made  out  in  the 
case  before  us,  and  therefore  the  defendants  were  properly 
held  liable.    The  usage  or  custom  of  that  port  cannot  be 
allowed  to  excuse  notice;  it  is  enough  to  give  it  the  effect  of 
dispensing  with  actual  delivery  to  the  consignee.     Nor  can  the 
custom  of  delivering  goods  to  public  draymen  have  the  effect 
of  superseding  the  requirements  of  the  law  on  this  subject 
That  this  consignee,  and  many  others,  had  submitted  to  it 
before,  when  no  loss  occurred,  would  not  bind  them  to  yield 
their  l^al  right  to  notice  when  it  became  their  interest  to 

assert  it.     Such  a  custom  cannot  change  the  law  in  that 
respect. 

A  question  is  made  as  to  the  measure  of  damages.  The 
court  allowed  the  value  of  the  goods  at  Memphis  instead  of 
their  cost  at  Cincinnati.  There  was  a  difference  of  one  hun- 
dred dollars.  At  the  latter  place,  it  is  agreed  they  were  worth 
or  cost  five  hundred  dollars,  and  at  the  former  six  hundred 
dollars.  Where  a  carrier  makes  a  wrong  delivery,  or  fails  to 
deliver,  so  as  to  become  Uable,  "  the  net  value  of  the  goods  at 
the  place  of  delivery  is  the  measure  of  damages:"  2  Parsons 
on  Cent.  468;  WatHnsan  v.  LaughtoUyS  Johns.  213;  Armory  v. 
McGregor,  15  Id.  24  [8  Am.  Dec.  205].  The  case  of  Edminwn 
v.  Baxter y  4  Hayw.  114  [9  Am.  Dec.  751],  is  not  in  conflict 
That  case  prescribes  the  measure  of  damages  to  be  the  value  at 
the  place  of  reception,  and  not  delivery,  where  there  is  no  fiEUilt 
or  neglect,  but  admits  it  would  be  different  where  these  exist 

The  judgment  will  be  affirmed. 
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PKB80HAL  DEIJVmT  OF  nrCV.S  bx   V^aitnHhtUl  BT  BOAT  18  SOMSmfXS  Dl»- 

RII8BD  WITH,  and  notioe  to  the  ooosignee  of  the  arrival  and  place  of  deposit 
takes  the  place  of  personal  delivery:  FUk  t.  NewUm^  43  Am.  Dec  649,  and 
Aote650. 

RaBPONSiBnjTT  or  Coiof  ok  Carbbr  bt  Water  Cbasis  and  Transit 
EiRDa  when  the  goods  are  delivered  into  the  custody  ol  the  wharfinger  upon 
the  wharf,  in  dne  coarse  of  bnsiness:  F,  4:  M,  Bank  v.  Champlam  TranM.  Co., 
56  Am.  Dec.  66. 

Wbxthxr  Coxm on  Carribr  18  Bound  to  KomT  Oonsionbi  ov  Arritai 
99  Goods,  see  PorUr  v.  Chioaiio  JL  R,  Cbu,  71  Am.  Deo.  286^  and  note  29a 


Dbment  v.  Statb. 

[SHrad^MS.] 

iMRAXicnr  OB  RanoiBLANcni  muvt  Drobiyr  Prbsonb  or  Orddtart  Cmirta- 
noN  in  otdsr  to  sustain  a  oonviotioQ  for  passing  a  counterfeit  bank  notsw 

iNDicTMEifr  for  passing  oounterfeit  bank  note.  Defendant 
appeals  from  a  judgment  of  conviction.  The  opinion  states 
the  facts. 

Sneedj  attamey^generalj  for  the  state. 

By  Court,  McKinnet,  J.  The  prisoner  was  convicted  in  the 
circuit  court  of  Obion,  and  sentenced  to  three  years  confine- 
ment in  the  penitentiary,  for  the  supposed  offense  of  passing  a 
counterfeit  bank  note. 

The  indictment  charges  that  the  note  was  the  counterfeit 
resemblance  or  imitation  of  a  genuine  ten-dollar  bank  note 
issued  by  tiie  Bank  of  Tennessee. 

The  proof  shows  that  the  note  passed,  a  copy  of  which  is  set 
out  in  the  indictment,  was  in  fact  a  genuine  note,  issued  by 
the  president,  directors,  and  company  of  the  Bank  of  East 
Tennessee,  but  altered  by  the  erasure  of  the  word  "East." 

The  court  instructed  the  jury,  in  substance,  that  it  would  be 
sufficient  to  support  the  charge  in  the  indictment  if  the  note 
passed  by  the  prisoner  was  such  a  resemblance  of  a  ten«dollar 
note  of  the  Bank  of  Tennessee  '^as  might  probably  be  passed 
off  on  a  careless  and  negligent  person,"  altiiough  it  might  not 
be,  '*in  many  respects,"  exactly  like  the  genuine  note.  This 
was  stating  the  rule  applicable  to  such  cases  too  strongly. 
The  correct  rule  is,  that  the  imitation  or  resemblance  must  be 
such  as  to  be  capable  of  imposing  on  persons  of  ^'ordinary 
observation." 

Such  is  not  the  character  of  the  note  in  question.    In  a  legal 
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•enfle,  it  bean  no  leeemblanoe  to  a  genume  note  of  the  Bank 
of  Tenneeeee,  and  no  one  of  "ordinaiy  obseiration''  coold  bo 
deoeiyed  or  imposed  on  by  it. 

The  indictment  contains  no  count  finr  Corgeiy. 

The  judgment  is  ernmeous,  and  it  will  be  levened^  and  tha 
prisoner  be  remanded  far  a  new  triaL 


Belfb  V.  M0G0M& 

tlHBAD,  SSL} 

Lms  or  ScrxaAi.  JuDoimns  Rindkbxd  at  Dnrmnr  Toon  AOAonr 
Same  Dbfkivbamt  hats  Ko  Vbigbby  otbb  Eacb  OrmEa  m  r^gndi 
property,  the  legal  title  to  which  is  acquired  by  defendant  after  att  tiie 
jadgmenta  have  been  rendered,  and  each  fond  must  be  diatribiitad 
amfingut  them  yon'  patm. 

Appeal  from  a  judgment  allowing  the  judgments  of  previoua 
judgment  creditors  to  be  satisfied  in  preference  to  appellant's. 

AyreSf  Yerger^  and  Eldrtdge^  for  the  plaintiffs  in  error. 

J.  O,  Finniey  for  the  defendant  in  error. 

By  Court,  McEinney,  J.  This  was  an  agreed  case  made  in 
the  court  below.    The  facts  are  these: 

The  plaintiffs  are  the  separate  judgment  crediUvra  of  the 
defendant,  McComb. 

The  judgments  were  all  rendered  in  the  common-law  court 
of  the  city  of  Memphis,  but  at  different  terms  of  the  court 
The  judgment  of  Johnson  was  obtained  at  the  March  term, 
1857,  for  three  hundred  and  sixty-four  dollars. 

The  judgment  of  Roberson  &  Dennett  for  one  thousand  one 
hundred  and  ninety-nine  dollars  and  twenty-four  cents,  and  also 
the  judgment  of  Macy  &  Sons  for  nine  himdred  and  two  dollars 
and  thirty  cents,  were  obtained  at  the  November  term,  1857. 

And  the  judgment  of  Relfe  &  Co.  for  two  hundred  and  sixty- 
nine  dollars  and  thirty-eeTen  cents,  and  the  judgment  of 
Greenwood  for  six  hundred  and  forty-nine  dollars  and  thirty 
cents,  were  obtained  at  the  March  term,  1858. 

At  the  respective  dates  of  these  several  judgments  the  de- 
fendant, McComb,  it  seems,  had  no  property  subject  to  execu- 
tion at  law.  He  was  the  owner,  however,  of  an  equitable 
interest  in  certain  real  property,  which,  prior  to  the  rendition 
of  any  of  said  judgments,  had  been  conveyed  by  deed  of  trast 
for  the  benefit  of  other  credUnra.    And  on  the  twen^-fifth  of 
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Aprily  1858,  he  procured  a  reconyeyanoe  to  himaelf  of  the  legal 
title  to  said  real  property.  Immediately  thereafter  executions 
upon  the  several  judgments  before  mentioned,  all  tested  of  the 
same  term — March  term,  1858 — were  issued  and  levied  on  said 
real  property;  and  the  same  was  sold  by  the  sheriff  on  the 
twenty-sixth  of  June,  1858,  for  the  sum  of  one  thousand  three 
hundred  and  sixty  dollars  and  fifty-four  cents. 

This  fund  being  inadequate  to  the  satis£Eu;tion  of  all  the 
above-mentioned  judgments,  the  question  is.  How  shall  it  be 
applied? 

It  was  held  by  the  circuit  judge  that  the  creditors  were  enti- 
tled to  the  fund  according  to  the  priority  of  their  resi)ective 
Judgments. 

This  was  not  the  correct  principle.  No  lien  upon  the  prop- 
erty existed  at  law  in  favor  of  either  creditor  previous  to  the 
reconveyance  of  the  legal  title  on  the  twenty-fifth  of  April, 
1358.  And  the  moment  the  legal  title  was  reinvested  in  Mc- 
Comb,  the  liens  of  the  several  judgments  attached  together 
upon  the  property  at  the  same  instant.  This  being  so,  no 
priority  of  satisfaction  can  be  claimed  by  either  over  the 
others;  all  stand  upon  exactly  the  same  footing,  as  respects 
the  proceeds  of  the  sale  of  said  property;  and  the  plain  prin- 
ciple of  reason  and  of  law  in  such  case  is  that  the  fund  shall 
be  distributed  amongst  them  all  pari  pasu.  Neither  is  enti- 
tied  to  any  preference;  and  it  is  ordered  accordingly:  Davis  w. 
Benton,  2  Sneed,  665. 

Judgment  reversed. 


Elbod  V.  Lanoabtbb. 

[2  HXAD,  67L] 

BanLBoan  aw  Ebtaxb  bt  Diosex  in  Chavosbt  does  not  bar  a  bill  eeek- 
ing  to  reopen  the  account  of  the  executor  on  the  ground  of  frand  when 
the  intereste  of  infants  were  involved  in  the  settlement. 

fiaui  ov  Real  Estatb  ov  Dboxdxmt  is  not  invalidated  beoanse  the  petitioD 
for  such  sale  is  in  the  name  of  the  guardian  of  the  minor  heira^  nor  be- 
oanse the  guardian  became  the  purchaser  thereol 

Appeal  from  decree  setting  aside  executor'B  accooni.    The 
opinion  states  the  facts. 

if.  iind  J7.  Brawny  for  the  complainants. 
Stephens  and  Stephens^  lor  the  defendants. 


I 

I 

I 
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B7  Courty  CABUTHEBSy  J.  The  &ther  of  oomplainaiits  died 
in  Jackaon,  in  1839,  leaving  a  will,  with  defendant  his  execu- 
tor, and  a  large  estate.  The  will  was  proved  and  executed  bj 
the  defendant  The  deceased  had  been  a  merchant  for  a  num- 
ber of  years,  and  liad  succeeded  in  accumulating  an  estate  of 
Gfty  or  sixty  thousand  dollars.  The  most  of  his  fortune  con- 
sisted in  money  and  choees  in  action,  and  the  settlement  of 
Liie  business  was  necessarily  slow  and  troublesome.  There 
were  a  vast  number  of  small  debts,  and  the  ultimate  Ices  by 
insolvencies  was  very  great,  probably  thirty  or  forty  thousand 
dollars.  The  testator  left  a  wife,  and  six  children,  all  of  whom 
were  then,  and  four  of  them  yet,  imder  age.  The  widow  mar- 
ried Barr,  and  on  the  twenty-fourth  of  January,  1845,  they  filed 
their  bill  in  the  chancery  court  against  the  executors  and  the 
children,  the  latter  all  then  being  minors,  for  the  settlement  of 
the  estate,  so  £Etr  as  to  obtain  the  part  to  which  they  were  enti- 
tled under  the  will,  which  was  one  equal  seventh  in  the  event 
of  marriage.  In  that  suit  an  account  of  the  estate  was  taken, 
and  the  part  of  the  complainants  paid  over,  and  the  balance 
retained  by  the  executor  in  his  new  character  of  guardian, 
which  he  assumed  at  the  request  of  the  mother  of  the  children 
soon  after  the  decree.  After  that  he  made  his  reporte  and  set- 
tlements, as  guardian,  in  the  county  court 

In  1850,  certain  real  estate  was  sold  upon  the  petition  of 
Lancaster  and  Lyon,  who  had  then  become  guardians  of  the 
oldest  son.  Some,  and  perhaps  most,  of  the  property  was 
bought  by  one  or  other  of  the  guardians.  This  bill  was  filed 
on  the  third  of  March,  1854,  for  two  main  objects:  1.  To  have 
a  general  account  and  settlement  of  the  estate,  both  as  execu- 
tor and  guardian,  against  Lancaster,  charging  various  specific 
abuses  of  his  trust;  2.  To  set  aside  the  sale  of  the  lots  in  Jack* 
8on,  and  recover  them  back,  with  rents. 

As  to  the  first  ground,  in  addition  to  the  general  and  specific 
denial  of  the  charges,  the  defendant  relies  upon  the  settlement 
and  decree  in  the  chancery  suit  of  1845,  as  a  bar  to  this  bill, 
eo  far  as  it  seeks  to  reopen  his  accounts  as  executor.  We  are 
not  prepared,  under  the  circumstances,  to  give  it  that  effect, 
except  as  to  Barr  and  wife.  The  other  complainanto  were  all 
infants,  and  the  object  of  the  proceeding  was  not  to  assign  to 
them  their  parte  of  the  estete,  but  only  to  obtain  the  one 
seventh  of  the  complainanto',  and  leave  that  of  the  minors 
where  it  was.  A  settlement  of  the  whole  administration  was 
only  necessary  for  that  purpose.    It  is  true  that  a  decree  be- 
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tween  defendants  will  be  conclosive  under  certain  circamatanoea 
and  in  proper  cases,  where  an  antagonism  exists  between  them, 
so  as  to  make  them  actors  against  each  other.  But  we  do  not 
regard  this  as  such  a  case.  Against  all  the  rules  of  propriety 
the  executor  was  appointed  to  act  as  guardian  ad  litem  for  the 
infants,  they  having  no  general  guardian  at  that  time.  Their 
interests  and  his  were  directly  in  conflict,  and  the  substance  of 
it  was  that  he  assumed  to  act  for  them  against  himself.  The 
Ceict  that  his  appointment  was  recommended  in  the  bill  can 
make  no  difference.  It  all  seems  to  have  been  a  hurried  pro- 
ceeding, got  up  by  himself.  The  bill  was  filed  on  the  twenty- 
fourth  of  January,  1845,  on  which  day  he  was  appointed  by 
the  clerk  and  master  guardian  ad  litem.  But  his  answer,  as 
executor,  was  prepared  and  sworn  to  on  the  twenty*third;  and 
on  the  same  day,  prior  to  the  filing  of  the  bill  and  before  his 
appointment,  his  answer  as  guardian  referring  to,  and  admit- 
ting to  be  correct,  his  answer  as  executor,  was  drawn  up  and 
sworn  to.  All  this  by  the  same  solicitor.  Great  confidence 
existed  between  the  parties,  and  it  may  be  that  no  wrong  was 
intended.  But  we  cannot  permit  a  decree  made  under  such 
circumstances  to  compromit  the  rights  of  the  infants. 

That  is  not,  therefore,  in  the  way  of  the  relief  now  sought 
It  may  be  further  observed  that  this  defense  is  not  set  up 
in  the  answer  with  that  precision  and  particularity  which 
seems  to  be  required  by  the  rules  of  equity  pleading  on  this 
subject  But  whether  that  objection  alone  would  prevail  under 
the  present  relaxation  of  the  rules  of  pleading  we  need  not 
say,  as  we  consider  the  other  ground  sufficient 

Much  proof  has  been  taken  to  show  that,  independently  of 
the  settlement  in  the  chancery  suit  upon  the  merits,  there  are 
no  grounds  for  the  account  demanded  in  the  bill.  That  is  a 
matter  to  be  determined  by  reference  to  the  master.  We  think 
the  principle  settled,  and  ever  since  acted  upon,  in  the  case  of 
Tumey  v.  Williams,  7  Yerg.  212,  must  govern  this.  The  con- 
struction given  in  that  case,  and  the  case  of  Burton  v.  DicHtir 
8<mj  3  Id.  112,  of  the  act  of  1822,  c.  31,  we  think  correct. 
The  settlements  made  by  the  proper  authorities,  when  infuits 
are  concerned,  are  not  in  the  nature  of  settled  or  stated  ac- 
counts, so  as  to  require  surcharging  and  falsifying  before  they 
can  be  opened,  but  only  prima  facie  correct,  and  may  be 
opened  for  a  general  account  They  are,  however,  prima  facie 
evidence  for  the  executor  in  taking  the  general  aooount,  bat 
nothing  more. 
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We  are  of  the  qpimon  that  that  part  of  the  ehanoeDor'B  de- 
cree ordering  a  general  account  of  the  administration  is  cor- 
rect, and  affirm  it  to  that  extent. 

But  on  the  second  question,  we  think  he  erred  in  fietting 
aside  the  sale  of  the  lots  in  Jackson.  There  are  bnt  two  ob- 
jections made  to  it. 

1.  That  the  petition  is  in  the  name  of  the  guardian,  and  not 
the  minors.    It  is  in  these  words:  "  Your  petitioner,  Samuel 
Lancaster,  as  guardian  for  Samuel,  James,  Mary  Eliza,  and 
Sarah  Jane  Elrod,  and  James  8.  Lyon,  guardian  for  Analin 
Elrod,  minor  heirs  of  James  Elrod,  deceased,"  etc    The  case 
is  fiiUy  set  forth,  with  the  reasons  for  the  sale,  in  the  petition 
signed  by  an  attorney.    The  reference,  proof,  reports,  and  de- 
crees are  in  strict  conformity  to  the  requirements  of  our  decia- 
ions.    The  heirs  were  all  then  under  age;  but  two  of  them, 
after  arrival  at  age,  by  petition  and  orders  of  the  court,  folly 
recognized  this  proceeding,  and  took  benefits  under  it.     We 
think  there  is  nothing  in  this  objection  to  avoid  the  sale,  and 
simply  refer  to  the  recent  case  of  WinehwUr  v.  WineheUery  1 
Head,  460,  decided  at  the  last  term  at  Nashville,  for  the  prin- 
ciples which  govern  it. 

There  is  nothing  in  the  second  objection,  as  held  by  this 
court  in  the  case  of  Blackmore  v.  Shdbyy  8  Humph.  439.  The 
court  there  say  that  in  sales  made  by  a  court  of  competent 
jurisdiction, ''  the  guardian  may  purchase,  and  although  hia 
conduct  will  be  watched  with  jealousy,  yet,  if  it  be  manifest 
that  he  acted  fairly,  with  the  utmost  ^Dod  faith,  and  the  trans- 
action is  free  from  any  imputation  of  design  on  his  part  to  gain 
a  benefit  to  himself,  to  the  prejudice  of  the  interests  of  his 
wards,  such  purchase  will  be  held  valid." 

In  this  case  there  is  every  evidence  of  fairness  and  good 
£uth.  After  the  report  of  the  sale  a  reference  was  made,  and 
proof  taken  upon  it,  and  the  court  held  it  was  fair,  the  price 
frill,  and  promotive  of  the  interest  of  the  heirs. 

So  much  of  this  decree  as  annuls  the  sale  of  the  lots  will, 
therefore,  be  reversed,  and  that  ordering  a  general  account  af- 
firmed. 

The  case  will  be  remanded  for  taking  the  account  according 
to  the  rules  of  law  and  the  principles  stated  in  the  decree, 
both  as  to  the  executorship  and  guardianship.  Barr  and  wife 
will  only  be  entitled  to  an  account  for  matters  sinoe  the  decree 
of  1845. 


April,  1859.]  Nbelt  v.  Mobbis.  758 

ITo  Rbbrtu  EzBOimni^  Aocxxtht  on  the  grooad  of  fn»cl,  tha  m&eaU* 
mkkoald  be  dted  to  aocoont  in  the  probata  oourt:  Jmrimm  t.  Hoffpod^  19  Am. 

CbNGLuuvKumi  OF  SnTLDODiT  OF  Bzbodtob'b  AooomTT  BT  PlOBAn 
Ooukt:  See  note  uderfitarT.  JteaMfl;  60  Am.  Dee.  $18. 


Neely  u  Mobbis. 

[2  HXAP.  ttS.] 

^BOTigg  MVBT  n  Madb  bt  Kotakt  fob  Couittt  in  wbieh  bOl  or  note  it 
payable,  and  a  protest  made  by  a  notary  from  another  ooonty  ie  void,  at 
hie  authority  is  confined  to  the  connty  for  which  he  is  oommiisioDed. 

Ihdobsbmxnt  in  Blank  to  Sbvxral  Pbbsohs  enables  them  to  nw  jointly, 
without  proving  that  they  are  partners,  <»  that  the  bill  was  indocaed  or 
deliyered  to  them  jointly. 

IVDOBsniBNT  OF  BiLL  TO  FiBM  requires  tha  partiea  suing  on  II  to  ahow  that 
they  oooatitute  the  firm. 

Assun psiT.    The  opinion  states  the  Csusts. 

/.  R.  F&iidr€9%^  A.  7.  wtiA  J.  K  Bobertganj  and  H.  Brwon^  fiv 
the  plaintiff  in  error. 

Payne  and  Vnthank$j  for  ihe  defendants  in  error* 

By  Court,  McEiNNXYy  J.  This  was  an  action  of  oMumpatt, 
fdunded  on  a  promiBBory  note  for  three  thousand  eight  hun- 
dred and  five  dollars  and  thirty-five  cents,  made  by  the  Missis- 
sippi Central  and  Tennessee  Railroad  Company,  payable  to  R. 
P.  Neely,  and  by  iiim  indorsed  to  the  defendants  in  error.  The 
suit  is  against  the  maker  and  indorser  jointly.  Pleas,  nan* 
a$9ump9it  and  payment.  Judgment  in  faTor  of  the  plaintiffs 
against  both  defendants.  To  reyerse  which  judgment,  Neely, 
the  indorser,  for  himself^  has  brought  the  case  to  this  court  by 
writ  of  error. 

The  principal  error  insisted  on  is  the  admission  of  the  pro- 
test and  certificate  of  the  notary,  as  evidence  to  the  jury. 

The  note  was  indorsed  in  bluik,  and  the  address  of  Neely, 
the  indorser,  was  written  underneath  his  name,  thus:  ^'  Boli- 
var, Tennessee." 

The  protest  shows  on  its  fitce  that  A.  Woodward,  the  notary, 
was  a  notary  public  for  the  connty  of  Shelby.  That  at  the 
request  of  Morris,  Tanner,  A  Ca,  he  presented  the  note  for 
payment  at  the  offioe  of  B.  P.  Neely,  president  of  said  rail- 
road, in  Bolivar.    And  he  certifies  that  he  left  a  written  notice 
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of  protest  at  said  office,  addressed  to  Neely,  who  was 
This  protest  was  a  nullity.  Under  our  statute,  the  anthority 
of  a  notary  public  is  confined  to  the  county  for  which  he  was 
appointed  and  commissioned:  Act  of  1835,  c.  11.  He  has  no 
more  power  or  authority  to  do  an  official  act  in  a  different 
county  than  a  justice  of  the  peace  or  other  county  officer. 

It  is  well  settled,  as  a  general  principle,  that  protest  of  a 
bill  or  note  must  be  made  by  a  notary  at  the  place  of  pay- 
ment. In  the  present  case,  the  place  of  payment  was  Bolivar, 
in  the  county  of  Hardeman — ^the  address  of  the  indorser  on 
the  face  of  the  note,  and  the  place  of  his  residence.  The  pro- 
test should  therefore  have  been  made  by  a  notary  of  Harde^ 
man  county.  The  protest  purports,  on  its  face,  to  have  been 
made  in  the  city  of  Memphis,  the  residence  of  the  notary.  But 
whether  made  in  Memphis  or  in  Bolivar  is  unimportant;  in 
either  case  it  is  alike  void:  3  Kent's  Com.  120;  Story  on 
Bills. 

The  next  error  assigned  is  the  refusal  of  the  court  to  instract 
the  jury  that  it  was  incumbent  on  the  plaintiffs  to  prove  that 
they  were  partners,  as  alleged  in  the  declaration,  or  had  a 
joint  interest  in  the  note  sued  on.  The  court  held  that  this 
was  not  necessary,  as  that  matter  had  not  been  put  in  issue  by 
the  pleadings. 

The  rule  upon  this  subject  seems  to  be,  that  where  several 
persons  sue  as  indorsees  of  a  bill,  if  the  bill  ai^iears  indorsed 
in  blank,  there  is  no  necessity  for  their  proving  that  they  were 
in  partnership  together,  or  that  the  bill  was  indorsed  or  deliv- 
ered to  them  jointly:  Ch.  Bills,  7th  Am.  ed.,  893.  The  indorse- 
ment in  blank  conveys  a  joint  right  of  action  to  as  many  as 
agree  in  suing  on  the  bill:  Ord  v.  Portal^  8  Camp.  289.  And  it 
is  not  incumbent  on  the  plaintiffs,  in  such  case,  to  prove  their 
joint  title  to  sue  on  the  bill  by  showing  that  they  were  part- 
ners,  or  proving  a  transfer  to  them  j<Hntly:  Rordasns  v.  LeaeK, 
1  Stark.  446. 

But  when  a  bill  is  payable  or  indorsed  specially  to  a  firm,  it 
must  be  proved  that  the  firm  consists  of  the  persons  who  sue 
as  plaintiffs  on  the  record:  Ch.  Bills,  894;  MaehMy.  Kinnear^ 
I  Stark.  499;  MeKinney  v.  Patterson^  10  Humph.  493. 

There  is  some  confusion  in  the  bill  of  exceptions  upon  the 
point  whether  the  indorsement  of  the  note  in  question  was 
made  in  blank,  or  specially  to  the  firm  of  Morris,  Tanner,  4c 
Co.  But  from  the  whole  record,  it  is  apparent  that  it  was  in 
blank,  and  most  probably  was  filled  up  during  the  trial.    This 
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point  was  therefore  decided  correctly.     Bat  oq  the  other 
ground  the  judgment  muft  be  reversed. 


Br  Whom  Tmommt  sboold  bb  Mabbx  See  note  lEihr  r>piiT  iWfitiidL 
4S  Am.  Dee.  217. 


Ware  v.  Stbert. 

[s  hbaj>,  eosL] 
Pimm  ni  Oimuuis  Bahe  Noras  CntciriiATiHO  as  Oummmmct  b  BDmno^ 

end  the  lo«  faUe  upon  the  reodver  where  the  beak  eupende  immedietely 

afterpayment 
PAncKNT  nr  Bank  Notbs  CiBcauatsQ  and  Rsoeivm>  jui  Mohst,  theM 

being  no  frand,  cannot  be  avoided  by  demand,  refoaal,  and  aotioe  e# 

tender  to-the  payor^  bank  notea  not  etaading  en  the  nme  gronnd  with 

negotiable  paper. 

Assumpsit.    The  opinion  states  the  facts. 

IT.  P.  TRIton,  for  the  pLuntiff  in  error. 

Wielenham  and  Beeeher^  for  the  defendants  in  error. 

By  Court,  Caruthsrb,  J.  Street  &  Co.  commenced  suit  by 
warrant  before  a  justice  of  the  peace  against  Ware  on  an  ac- 
count of  one  hundred  and  ninety-one  dollars  for  merchandise. 
The  only  controversy  was  upon  a  payment  of  one  hundred  dol- 
lars upon  the  twelfUi  of  July,  1858.  This  is  not  disputed;  but 
it  is  insisted  it  should  not  have  been  allowed,  because  the  pay- 
ment was  made  in  notes  upon  the  Citizens'  Bank,  which  sus- 
pended on  the  next  day,  and.  the  notes  became  worthless. 

The  proof  is  not  sufficient  to  fix  upon  Ware  any  knowledge 
that  the  bank  was  broke,  or  that  it  had  suspended  or  was  about 
to  suspend.  He  lived  forty  miles  from  Memphis,  and  it  is  not 
probable  he  knew  as  much  about  the  condition  of  the  banks 
as  the  plaintiffs,  who  were  merchants  in  that  city.  The  facta 
relied  upon  to  fasten  knowledge  upon  him  are  not  at  all  suffi- 
cient for  that  purpose;  and  so  the  question  of  fraud  is  out  of 
the  case. 

The  proof  shows  that  the  bank  did  business  on  that  day  to 
the  close,  and  did  not  suspend  until  the  next  day.  It  seems, 
by  the  evidence  of  the  clerk,  that  it  was  resolved  upon  thai 
e\'(*ning,  l)ut  not  made  known.  The  payment  in  question  was 
made  by  the  agent  and  son-in-law  of  the  defendant,  late  in 
the  evening  of  the  twelfth,  and  a  receipt  taken.  The  plain- 
tiiFs  made  demand  at  the  bank  in  Memphis  next  day,  and  no- 
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tified  the  defendant  that  the  payment  should  not  stand,  and 
the  credit  was  canceled  upon  the  books.  The  notes  were  ten- 
dered in  a  few  da3r8  to  the  defendant,  and  he  refused  to  receiTB 
them,  but  insisted  upon  the  credit. 

The  loss  must  fall  on  one  of  two  innocent  men,  and  the  law 
must  control  it.  At  the  time  the  payment  was  made,  the  notea 
were  circulating  as  currency,  and  considered  good  by  the  com- 
munity; but  they  were  in  fact  of  no  value  at  the  hour  they 
were  paid  out,  although  a  few  hours  before  they  were  converti- 
ble into  specie.  A  payment  in  genuine  bank  notes  supposed 
by  both  parties  to  be  good,  though  in  fact  worthless,  will  be 
binding,  and  the  loss  must  fall  upon  the  receiver,  in  the  ab- 
sence of  fraud.  It  is  otherwise  if  the  notes  be  not  genuine — 
not  what  they  purport  to  be.  So  a  payment  in  forged  or  coun- 
terfeit paper  would  be  void,  and  have  no  effect  as  a  credit  or 
payipent  for  property  or  pre-existing  debts. 

But  it  is  contended  that,  by  the  same  case,  a  payment  good 
under  the  above  rule  may  be  avoided  by  presenting  them  to 
the  bank  where  they  are  payable,  and  a  refusal  to  pay,  with 
notice  to  the  person  from  whom  they  were  received.  But  even 
if  that  were  the  law,  the  court  erred  in  relation  to  the  proper 
place  for  the  demand.  The  notes  were  payable  at  the  branch 
of  the  Citizens'  Bank  at  Knoxville;  but  they  were  presented 
at  the  principal  bank  at  Memphis.  The  charge  made  this 
sufficient,  and  that  was  fatal  to  the  defendant,  by  avoiding  the 
payment.  To  this  the  defendant  excepts  as  error.  We  have 
heretofore  held,  in  a  recent  unreported  case,  that  where  a  de- 
mand for  any  purpose  is  necessary,  it  must  be  made  at  the 
place  where  the  notes,  upon  their  face,  are  made  payable.  So 
tiiere  was  no  legal  demand  here,  and  the  payment  was  bind* 
ing  upon  the  parties,  on  the  principle  firs*  stated. 

This  is  decisive  of  the  case,  and  other  objections  might  not 
be  noticed.  But  another  error  exists  in  the  charge,  equaUy 
fJEital  to  the  case,  and  is  one  of  practical  importance,  and  per- 
haps ought  now  to  be  decided,  as  it  fairly  arises.  That  is,  as 
to  the  effect  of  a  payment  made  in  bank  notes,  under  the  cir- 
cumstances stated.  His  honor,  in  his  charge,  adopted  the 
obiter  dictum  of  the  court  in  the  case  of  Scrug^  v.  Gom,  8  Yerg. 
175  [29  Am.  Dec.  114],  and  placed  a  payment  in  bank  notes 
on  the  same  groimd  as  ordinary  promissory  notes  or  bills,  so 
that  recourse  could  be  had  upon  them,  or  the  payment  avoidedi 
in  case  of  presentation  and  refusal  to  pay,  etc. 

We  think  such  is  not  the  law;  but  that  a  payment  withont 
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frand,  in  bank  notes  circulating  and  received  as  money,  can- 
not  be  avoided  by  demand,  refosal,  and  notice  or  tender  to  the 
payor.  It  would  be  most  unreasonable  and  inconvenient  to 
hold  otherwise. 

The  supposed  commercial  interest  of  our  country,  and  the 
general  convenience  of  the  people,  have  produced  a  courra  of 
legislation  by  which  the  bank  paper  has  become  the  circulat- 
ing medium  and  the  standard  of  value,  instead  of  specie. 
True,  it  has  not  been  made  a  lawful  tender,  and  cannot  be, 
without  a  change  of  the  constitution. 

But  by  almost  universal  consent,  it  has  become  the  medium 
of  exchange  and  the  representative  of  property.  It  has  taken 
the  place  of  the  precious  metals,  and  is  regfurded  as  money. 
This,  however,  is  by  consent,  and  not  by  law.  No  man  is 
bound  to  receive  it  in  payment  of  debts,  or  for  property.  But 
if  it  gets  into  his  hands  by  consent,  and  a  loss  comes  by  the 
failure  of  the  bank,  the  misfortune  must  and  should  be  his  in 
whose  hands  it  happens  to  be  at  the  time.  The  risk  must 
follow  the  paper,  and  not  the  former  owners.  It  passes  from 
hand  to  hand  without  recourse,  except  in  cases  of  fraud  or 
concealment,  as  before  explained.  Upon  no  other  groimd  can 
the  payment  be  avoided. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded^ 
when  the  law  will  be  charged  as  laid  down  in  this  opinion. 


I>oNA  Fn>B  PATimrr  js  Korss  of  Bank  Which  has  FAnjcD^  ndthat 
patty  having  knowledge  of  the  fulnre,  is  good  and  disduu^gee  the  deMi 
Bayard  t.  Skunk,  87  Am.  Dec.  441,  and  note  449. 

PATmsNT  BY  Bills  of  Bank  that  had  8to7pd>  PATMXNTat  the  time  it  wm 
made  does  not  extingniah  the  debt,  althoagh  both  the  peraona  who  paid  and 
the  person  who  took  the  bills  were  then  ignorant  of  the  failure  of  the  banki 
WamwrighlY.  Wefmler,  34  Am.  Dec  707. 

Patmbnt  in  Badlt  Dkpbxoiatkd  Bank  Bills  la  not  payment:  See  Qfh 
mom  T.  Pedtf  34  Am.  Deo.  702,  and  note  704. 


State  fob  the  Use  of  Abnold  v.  Linaweaybb. 

[B  HXAD,  61.] 
ScKViCB  OF  GABNiSHiaDrT  ON  Onb  Memsbb  of  Firm  indebted  to  the  de- 
fendant in  execution,  is  notice  to  all  members  of  the  firm,  and  such  firm 
as  garnishee  is  not  discharged  from  liability  to  the  execution  creditor  by 
reason  of  payment  of  the  debt  to  the  debtor  by  a  partner  who  was  igm>> 
fant  of  the  serrioe  of  the  gamishmenti 
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ExBOimojr  Obbdiior  d  Liablb  vob  CkMis  of  GARHiSHifxiiT  waeeemdmStf 
proeecnted  agaiiut  the  person  sammoned,  if  the  funds  in  the  lattar^ 
hands  are  nol  safficien^  to  pay  the  debt  and  oosts,  and  he  has  noi  wtAktd 
the  proceeding  nor  appealed  from  the  jadgment  agaiaat  hhn. 

Garnibument.    The  opinion  states  the  facts. 
T,  D.  Amoldj  for  the  plaintiff. 
Deaderickj  for  the  defendant. 

By  Court,  C abuthers,  J.  A  fi.  fa,  from  the  dicnit  court  of 
Washington  county,  in  favor  of  the  state  of  Tennessee  for  the 
use  of  Thomas  D.  Arnold,  against  Furguson,  Green,  Clark,  and 
Crawford,  for  one  hundred  and  nineteen  dollars  and  seventy- 
one  cents,  was  placed  in  the  hands  of  the  sheriff  on  the  second 
of  March,  1859.  The  return  was,  no  property  found,  but  that 
John  B.  Linaweaver  was  garnished  as  the  debtor  of  Clark,  ono 
of  the  defendants  in  the  execution.  At  the  next  term  he  ap- 
peared, and  upon  his  examination  made  the  following  state- 
ment, which  was  reduced  to  writing: 

'^  W.  T.  Battles  and  myself  purchased  a  horse  of  J.  P.  dark 
for  one  hundred  dollars,  which  we  drove  off  south,  and  owed 
him  for  the  same  at  the  time  I  was  garnished.  We  went  to- 
gether with  horses  to  sell.  Battles  paid  the  debt  to  Clark  after 
his  return,  without  my  knowledge.  I  returned  first  I  wrote 
to  Battles  I  was  garnished  before  his  return  a  short  time.  I 
don't  know  whether  he  received  my  letter;  and  he  paid  the 
note  to  Clark  after  his  return,  before  I  saw  him.  After  he  had 
paid  the  debt,  I  saw  him  and  told  him  I  was  garnished,  and 
would  hold  him  responsible,  if  I  had  it  to  pay,  for  his  portion. 
Battles  did  not  say  anything  about  the  letter  I  had  written  to 
him,  nor  did  he  say  he  did  or  did  not  know  I  was  garnished. 
Some  three  weeks  or  more  since,  I  had  the  foregoing  conversa- 
tion with  Battles,  and  it  was  only  a  short  time  before  he  paid 
the  money,  and  he  had  not  been  long  back  from  the  south. 
He  came  back  near  the  first  of  May.  We  had  a  settlement  at 
this  time,  and  I  had  lifted  more  of  our  notes  than  he  had. 
We  had  previously  given  a  number  of  joint  notes  for  horses 
we  had  bought  in  partnership.  I  told  Clark  the  next  morning 
after  I  was  garnished  about  it." 

This  is  the  entire  statement,  and  the  court  thought  it  did 
not  make  out  a  case  of  liability,  and  discharged  the  garnishee; 
from  which  judgment  this  appeal  was  taken  by  the  creditor. 
We  think  his  honor  erred  in  this  conclusion.  It  does  not  ap- 
pear upon  what  grotmd  he  based  his  opinion,  but  it  is  sustained 


Si-pt.  1859.]  State  v.  Linaweaveb.  759 

in  argument  upon  the  ground  that  aa  the  gamiBhmentwaa  not 
served  upon  Battles,  and  it  is  not  Bho?m  that  he  had  any  no- 
tice  of  the  pixxseedings,  he  could,  as  partner,  safely  pay  the 
debt  of  the  firm  to  Clark,  and  thereby  defeat  the  garnishment. 
Though  this  position  may  be  plausible,  we  think  it  unsound. 
It  .was  the  debt  of  the  two  as  a  firm,  and  was  subject  to  appro- 
priation to  the  creditors  of  Clark  by  this  mode  of  proceeding. 
The  moment  the  garnishment  was  served,  the  debt,  being  then 
due,  passed  out  of  the  control  of  both  the  debtors  and  creditor, 
and,  BO  to  epeak,  was  in  custody  of  the  law.  Notice  to  one 
partner  would  bind  both,  and  neither  could  avoid  the  binding 
force  of  the  garnishment.  The  money  of  Clark  in  the  hands 
of  the  firm  was  attached,  and  could  not  be  extricated  by  one 
member  of  the  firm  more  than  the  other.  The  debt  was  seized 
in  a  legal  mode,  and  Clark  had  no  longer  any  right  to  receive 
it,  and  a  payment  to  him  would  have  no  more  effect  to  relieve 
them  than  if  it  had  been  to  any  other  person.  The  law  had 
made  them  the  debtors  of  the  plaintiffs  in  the  execution,  in- 
stead of  Clark.  Battles  was  bound  to  know  that  his  partner 
had  become  bound  by  law  to  pay  the  debt  to  others,  and  not 
to  Clark,  in  which  event  he  would  be  no  longer  their  creditor, 
and  consequently  a  payment  to  him  would  be  no  discharge. 
It  is  the  same  thing  as  if  he  had  paid  the  debt  to  Clark,  after 
it  had  been  previously  discharged  by  his  partner.  The  attach- 
ment of  the  debt  by  the  creditors  of  Clark,  substituted  them 
to  all  the  rights  of  the  latter,  and  deprived  him  of  any  au- 
thority to  receive  the  money,  as  fully  as  if  it  had  been  once 
paid  to  him  by  the  garnished  partner.  The  effect  of  the 
garnishment  was  to  bind  the  debt,  and  place  it  out  of  the 
power  of  the  parties;  no  change  could  affect  the  creditors,  as 
their  ri^t  to  the  money  was  fixed  by  law,  upon  the  state  of 
facte  at  the  date  of  service. 

Independent  of  this  view,  which  we  think  conclusive  against 
the  defense  made,  the  circimistances  pretty  clearly  show  that 
Battles  must  have  known  of  the  existence  of  the  garnishment, 
if  that  were  necessary,  and  fraudulently  attempted  in  this  way 
to  defeat  it,  and  favor  Clark.  But  let  that  be  as  it  may,  upon 
the  other  ground,  we  are  of  opinion  that  the  judgment  should 
have  been  against  the  garnishee.  The  partners  will  be  left  to 
adjust  their  rights  as  best  they  may,  for  this  double  payment 
of  the  debt.    With  that  we  have  nothing  now  to  do. 

The  judgment  will  therefore  be  reversed,  and  judgment 
rendered  here  against  the  garnishee  for  the  proper  amount 
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Since  the  disposition  of  the  above  case,  a  qneetion  has  ariseii 
apon  the  proper  disposition  of  the  costs  of  the  gamishment, 
which  it  may  be  of  some  importance  in  the  practice  to  settle. 
By  the  code,  sec.  8102,  ''the  garnishee  shall  have  the  pay 
and  be  entitled  to  the  privileges  of  a  witness,  and  shall  recover 
cost  against  the  plaintiiBr,  if  the  gamishment  is  not  saccessfiilly 
prosecuted." 

This  would  seem  to  imply  that  if  the  plaintiff  was  sacoess- 
ful  in  rendering  him  liable  that  he  should  pay  costs.  This 
section  is,  in  substance,  or  was,  doubtiess,  intended  to  adopt 
the  act  of  1826,  Gar.  &  Nich.,  c.  17,  p.  864.  Under  that  act 
this  court  held,  in  Huff  v.  MUUj  7  Yer.  42,  46,  the  gamlBhee 
was  not  subject  to  costs,  although  the  judgment  was  against 
him,  but  that  the  plaintiff  in  the  execution  should  pay  them. 
We  think  there  was  no  intention  to  change  that  rule  hy  the 
code.  The  justice  and  reason  of  the  case  accord  with  that  con- 
struction. The  garnishee  is  in  no  fault.  He  could  not  pay 
the  debt  he  owed  the  execution  debtor  to  his  creditor,  withooi 
the  judgment  of  a  court.  He  faiilj  discloses  the  facts  which 
establish  his  liability,  and  submits  to  the  judgment  of  the 
court.  It  is  nothing  to  him  to  whom  he  pays  the  debt^  pro- 
vided he  does  it  according  to  law,  so  as  to  get  a  legal  dis- 
charge. 

The  whole  proceeding  and  the  result  is  for  the  benefit  of  the 
execution  creditor,  and  it  is  right  that  he  should  pay  the  oobI^ 
rather  than  the  garnishee,  who  is  in  no  wrong.  The  execution 
debtor  cannot  be  taxed,  because  he  is  not  a  party  to  the  pro- 
ceeding. We  think  it  right  to  adhere  to  the  rule  established 
ill  the  case  of  Huff  v.  MUlSj  7  Yerg.  42,  under  the  act  of  1826, 
as  we  think  it  just,  and  the  code  does  not  change  it.  How  it 
would  be  if  the  garnishee  had  resisted  and  appealed  from  a 
judgment  against  him,  or  if  the  fund  in  his  hands  was  more 
dian  suf&cient  to  pay  the  execution  and  cost,  we  need  not  now 
say,  as  that  is  not  the  case  in  judgment. 

The  costs  of  both  courts  will  be  taxed  to  the  garnishing 
creditor. 
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[S  HlAO,  87.) 
FIOBBIOir    EZBCDTOB    OB  ADMINIBTRATOB  GAITNOT  BB  OaUBD  OB   f OT  Ul  «0- 

ooimt  of  hu  administration  in  the  courts  of  Tennessee.  But  if  he  comes 
within  the  jurisdiction  of  these  ooorts,  bringing  with  him  fonds  or  prop- 
erty belonging  to  the  trust  estate,  he  may  be  lield  to  account  to  that 
extent^  in  the  character  of  a  trustee  for  those  entitled  to  the  effects  in 
his  hands. 

[nookb  or  EsTATB  nr  Guabdian's  Hands  is  Pbopeb  Fund  for  support  and 
education  of  ward;  if  such  fund  be  insufficient,  a  court  of  chancery  may 
anthorize  the  guardian  to  encroach  upon  the  principal;  but  without  such 
power  the  guardian  has  no  authority  so  to  do. 

Whbthbb  Unauthobizbd  Acts  of  Guabdian  in  Bbbakino  into  Capital 
of  ward's  estate  for  the  latter *s  support  and  education,  where  the  interest 
of  such  estate  was  insufficient  for  the  purpose,  will  be  protected  and  con- 
firmed, if  the  acts  clearly  appear  to  have  been  for  the  best  interest  of  the 
ward,  and  such  as  the  court  would  have  authorised,  qwere. 

Bill  for  accounting.    The  opinion  states  the  facts. 
Trewhitt  and  Hoyhj  for  the  complainantB. 
Oaut  and  Cooke^  for  the  defendant. 

By  Court)  McKinney,  J.  The  complainant  Mary  Beeler  is 
the  daughter  of  William  A.  Cameron,  who  died  in  Forsyth 
county,  Georgia,  of  which  state  he  was  a  resident  in  February, 
1839.  Administration  with  the  will  annexed  on  the  estate  of 
said  Cameron  was  granted  to  the  defendant  by  the  court  of  ordi- 
nary of  said  county  of  Forsyth,  in  May,  1840.  The  testator  left  a 
widow  and  two  infant  daughters  of  tender  age — ^the  complain- 
ant Mary,  and  a  sister  who  is  not  a  party  to  this  suit.  The 
defendant,  near  the  time  of  his  appointment  as  administrator, 
intermarried  with  the  widow.  In  March,  1846,  he  removed 
with  his  fannly  to  Polk  county,  in  this  state,  where  he  has  since 
resided.  After  his  removal  here  he  was  appointed  guardian  of 
said  two  minor  children  by  the  county  court  of  Polk.  The 
interest  of  said  minors  under  the  will  of  the  testator  is  repre- 
sented by  the  defendant  to  have  been  about  one  thousand  dol- 
lars each.  And  by  a  final  settlement,  made  in  the  court  of 
ordinary  of  Forsyth  county,  in  March,  1846,  the  share  of  each 
was  reduced  to  five  hundred  and  fifty-four  dollars  and  sixty- 
two  and  one  half  cents;  and  with  this  amount  defendant  wad 
charged,  as  guardian  of  complainant,  upon  his  appointment  in 
Polk  county. 

Complainant  intermarried  with  Beeler  in  November,  1856. 
This  bill  was  filed  in  May,  185&    The  complainants  charge 
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defendant  with  various  acts  of  maladministration;  tliey  seek 
to  surcharge  and  falsify  the  accoimts  and  settiements  of  de- 
fendant, both  as  administrator  and  guardian,  and  pray  that 
he  may  account  for  the  entire  estate  as  administrator,  and  also 
guardian. 

No  exception  seems  to  have  been  taken  to  the  jurisdiction  of 
the  court  to  grant  the  relief  to  the  full  extent  prayed  for.     In 
his  answer,  the  defendant  denies  the  charges  of  maladminis- 
tration; sets  up  and  relies  upon  the  settlement  of  his  adminis- 
tration accounts  in  the  court  of  ordinary  of  Georgia,  and  his 
discharge  as  administrator,  granted  by  said  court;  he  in  like 
manner  relies  upon  his  settlements  as  guardian  with  the  clerk 
of  the  county  court  of  Polk,  in  bar  of  the  relief  sought  by  the  bill. 
He  substantially  alleges  in  his  answer  that  the  entire  fund  be- 
longing to  the  complainant  Mary — both  principal  and   in- 
terest— ^was  properly  expended  by  him,  as  guardian,  in  her 
maintenance  and  education.    The  chancellor  declined  to  order 
an  account;  and  not  regarding  the  settiements  as  successfully 
impeached,  and  being  of  opinion  that  the  fiind  in  the  hand  of 
the  guardian  had  been  properly  and  fully  accounted  for  by  the 
defendant  before  the  commencement  of  this  suit,  dismissed  the 
bUl. 

So  far  as  the  bill  seeks  to  impeach  or  to  reopen  the  defend- 
ant's settlement  of  his  administration  accounts,  in  the  court 
of  ordinary  of  (Georgia,  the  bill  was  properly  dismissed.  It  is 
now  too  firmly  settled  to  admit  of  discussion  in  our  courts, 
that  a  foreign  executor  or  administrator  cannot  be  called  on 
for  an  account  of  his  administration  in  the  courts  of  this  state: 
Lee  V.  George,  6  Humph.  61;  AUmp  v.  AUmp,  10  Yerg.  283; 
Keaion  v.  Campbell^  2  Humph.  224;  PatUm  v.  Overton^  8  Id. 
192. 

It  is  true,  the  authorities  on  this  subject  are  at  variance; 
and  in  some  of  the  cases  the  contrary  doctrine  is  maintained 
with  much  force.  But  we  are  not  inclined  to  disturb  a  princi- 
ple so  long  acquiesced  in,  and  so  repeatedly  sanctioned  by  this 
court. 

It  is  equally  well  settied,  however,  that  if  a  foreign  executor 
or  administrator  come  within  our  jurisdiction,  and  bring  with 
him  funds  or  property  belonging  to  the  trust  estate,  he  may  be 
held  to  account  here,  to  that  extent,  not  in  the  character  of 
executor  or  administrator,  but  as  a  trustee  for  those  entitled  to 
the  effects  in  his  hands. 

Upon  this  principle,  the  fond  in  the  hands  of  the  defendant, 
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bioaght  with  him  into  this  Btate,  might  have  been  readied. 
But  having  yoluntarilj  taken  upon  himeelf  the  office  of  guar- 
dian here,  the  case  ia  free  from  all  difficulty;  and  he  mnst  ac- 
count in  that  character  under  our  law. 

Ab  regards  the  extent  of  the  defendant's  liability  to  accoont 
in  this  case,  the  decree  is  entirely  erroneous. 

The  income  of  the  fund,  as  well  as  the  principal,  was  ex« 
pended  by  the  guardian  in  the  maintenance  and  education  of 
the  infant.  And  the  decree  assumes  that  the  guardian  acted 
properly  in  doing  so,  of  his  own  authority,  without  the  previous 
sanction  of  a  court  of  chancery,  and  therefore  ought  to  be  pro- 
tected. 

Upon  this  point,  also,  the  authorities  disagree. 

There  is  no  doubt  of  the  power  of  a  court  of  chancery  to 
break  into  the  principal,  or  to  authorize  a  guardian  to  do  so, 
where  the  fund  is  so  small  that  the  interest  will  not  afford  the 
means  of  a  competent  maintenance  and  education  to  the  in- 
fant. But  according  to  the  current  of  authority,  the  guardian 
is  not  at  liberty  to  break  in  upon  the  principal  of  the  fund  of 
his  own  authority.  The  income  is  the  proper  fund  for  the 
maintenance  and  education  of  the  infant,  and  it  is  at  the  peril 
of  the  guardian  or  trustee  if  he  exceed  this.  The  fact  that  the 
income  may  be  inadequate  does  not  essentially  vary  the  prin- 
ciple. The  discretion  to  break  into  the  corpus  of  the  estate 
or  fund  is  intrusted  to  the  court  and  denied  to  the  trustee. 
Thus  far  the  authorities  may  be  said  substantially  to  agree. 
But  according  to  some  of  the  authorities,  this  general  doc^ine 
is  subject  to  certain  qualifications,  one  of  which  is  that  acts 
done  by  a  guardian  or  trustee,  of  his  own  authority,  which 
clearly  appear  to  the  court  on  inquiry  to  have  been  beneficial  to 
the  infant,  and  such  as  the  court,  on  the  application  of  the 
guardian,  would  have  ordered  to  be  done,  will  be  protected: 
McPherson  on  Infants,  837,  marg.,  and  cases  cited  in  notes. 

On  the  other  hand,  it  is  held  that  the  unauthorized  acts  of 
a  guardian,  in  breaking  into  the  capital  of  the  estate  without 
the  previous  sanction  of  the  court,  will  not  be  protected  or  con- 
firmed by  the  court.  And  this  doctrine  is  maintained  in  the 
case  of  a  trustee,  under  a  deed  of  trust,  in  Hester  v.  WUkin^wiy 
6  Humph.  215-219  [44  Am.  Dec.  303];  also  Phillips  v.  Davis, 
2  Sneed,  620-625  [62  Am.  Dec.  472]. 

Without  stopping  to  inquire  whether  the  case  of  a  special 
power  given  to  a  trustee  in  a  particular  case,  under  a  deed 
of  trust,  is,  from  the  very  nature  of  the  case,  distinguishabli 
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&om  that  of  a  general  guardian,  and  without  expressing  anj 
opinion  of  our  own  as  to  which  of  the  doctrines  abovo  noticed 
is  the  more  reasonable  in  itself,  or  most  strongly  supported  by 
authority,  we  are  of  opinion,  upon  the  facts  of  the  case^  tak- 
ing into  view  the  value  of  the  complainant  Mary's  services, 
her  condition  in  life,  and  the  kind  of  maintenance  and  educa- 
tion afforded  her,  that  the  encroachment  upon  the  prijici}>al 
of  the  fund  was  improvident,  unauthorized,  and  not  to  be  sanc- 
tioned under  the  most  favorable  view  of  the  law  for  the  defend* 
ant.  Hence  he  must  account  for  the  principal  of  the  fiind. 
And  the  decree  will  be  modified  accordingly. 


LiABn«iT7  OF  EzBOUTOB  OK  ABicnnBrBAToa  nr  Fobxeqk  Jubodicxidh  to 
make  account  of  his  jurisdiction:  See  McNasmara  v.  Dwyer,  32  Am.  Dee.  627» 
and  note  citing  other  cases  632. 

Guardian's  Expbnditube  or  Mobb  than  Inoomx  or  iNTERBBT&oin  wsrds 
estate:  See  PMfijw  ▼.  Dcma,  G2  Am.  Bea  472;  VUlard  t.  Rf^bert,  49  Id.  654^ 
and  eztensiye  note  thereto  657-660^  disco wmng  this  subject  fully.  Tho  prin- 
eipal  case  ui  cited  in  Cohen  ▼.  Shjfer,  1  Coop.  Ch.  (Tenn.)  194,  to  the  point 
that  if  the  guardian  breaks  in  upon  the  capital,  without  the  sanction  of  tha 
court,  he  will  not  be  allowed  for  expenditures  so  made  unless  good  reason  » 
shown  why  the  oout  was  not  applied  to  for  its  sanction  in  advance. 


Johnson  v.  Bybely. 

[8  Head,  191] 
Pabtnsr  cannot  Madttain  Action  nr  Firm  Namb  to  Riootxb  CBsxArai 
Firm  Moneys  of  a  person  to  whom  they  were  paid  by  another  partner 

for  the  value  of  certain  goods  received  by  the  latter  with  a  knowledge 
of  the  fact  that  they  were  stolen,  though  such  payment  was  made  in 
order  to  prevent  a  prosecution  of  the  latter  for  felony,  and  without  tho 
knowledge  or  consent  of  his  copartner. 

Action  for  money  had  and  received.  The  £Eict8  are  stated 
in  the  opinion. 

0.  P.  Temple^  for  the  plaintiff  in  error. 

Wallace  and  Baxter^  for  the  defendants  in  error. 

By  Court,  Cabuthebs,  J.  Byerly  &  Owens  brought  this 
suit  against  Johnson  for  two  hundred  and  fifty  dollars  illegally 
paid  to  him  by  Owens  out  of  the  money  of  the  firm.  They  re- 
covered, and  the  case  is  brought  up  by  Johnson  upon  supposed 
errors  in  the  charge  of  the  court. 

Johnson  carried  on  a  large  tannery  near  the  place  of  busi- 
ness of  Byerly  &  Owens.    A  good  deal  <tf  his  leather  wai 
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stolen,  and  he  traced  it  to  the  store  of  defendants,  where  it 
seems  it  had  been  received  by  Owens,  who  conducted  the  busi- 
ness of  the  firm,  from  a  slave,  knowing  that  it  was  stolen.  He 
charged  Owens  with  the  crime,  and  perhaps  threatened  him 
with  a  criminal  prosecution.  Owens  admitted  his  guilt,  and 
agreed  to  pay  Johnson  two  hundred  and  fifty  dollars,  the  sup- 
posed value  of  the  leather,  to  keep  the  matter  secret,  and  re- 
frain from  prosecuting  him.  It  is  not  certain  whether  a  note 
was  first  given  and  then  paid  ofi*,  or  the  money  was  paid  in 
the  first  instance;  but  that  is  not  material.  But  that  it  has 
been  paid  and  received  there  is  no  dispute,  and  that  it  was  the 
money  of  the  firm  there  can  be  but  little  doubt.  When  the 
facts  came  to  the  knowledge  of  Byerly,  this  action  was  insti- 
tuted in  the  name  of  the  firm  to  recover  back  the  money. 

The  law  was  charged  in  favor  of  the  action,  and  there  being 
no  dispute  about  the  facts,  a  judgment  was  recovered  for  the 
two  hundred  and  fifty  dollars.  The  court  was  asked  to  charge 
that  if  the  facts  were  such  as  to  repel  Owens  on  account  of  the 
illegality  of  the  transaction  in  compoimding  a  felony,  the  joint 
action  could  not  be  maintained.  But  he  refused,  and  held 
that  if  Owens  paid  out  the  firm  means  upon  such  illegal  con- 
tract, without  the  knowledge,  concurrence,  or  sanction  of  his 
partner,  an  action  would  lie  in  the  name  of  the  firm  to  recover 
it  back. 

Of  course,  it  is  not  controverted  on  any  hand  that  no  suit 
would  be  entertained,  of  Owens  or  Johnson,  upon  any  matter 
arising  out  of  the  transaction  in  any  court  of  justice,  because 
they  were  parties  in  the  violation  of  law,  by  compounding  a 
felony,  and  are  equal  in  the  guilt  This  has  been  too  often  held 
by  our  own  and  all  other  courts,  to  be  now  open  to  controversy. 
But  it  is  insisted  that  the  same  rule  does  not  exclude  from  the 
courts  the  innocent  partner,  where  the  funds  of  the  firm  have 
been  thus  illegally  abstracted  by  his  copartner;  and  that  in 
such  a  case,  the  name  of  the  guilty  party  may  be  united  in  the 
suit  as  a  member  of  the  firm. 

In  support  of  this  charge,  we  have  been  referred  to  authori- 
ties to  show  that  any  illegal  use  or  misapplication  of  the 
means  of  a  firm,  or  fraudulent  use  of  its  name  and  credit,  by 
one  member,  is  not  binding  upon  the  others,  and  they  may 
defend  themselves  against  it,  or  assert  their  rights  by  joint 
action  or  defense.  But  all  that  is  entirely  foreign  to  the  turn- 
ing question  in  this  ease.  The  auth<Hities  make  it  very  clear 
that  ill^al  or  unauthcnrised  contracts  entered  into  in  the  name 
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of  the  firm  by  one  of  its  members  cannot  be  enforced  againsl 
it.  No  one  would  think  of  controverting  that,  but  that  is  not 
the  question  now.  It  would  be,  if  Johnson  had  sued  upon  the 
note  that  was  said  to  have  been  given  in  the  first  instance  by 
Owens  for  the  money.  In  that  case,  he  would  have  been  re- 
pelled, because  of  the  taint  upon  the  transaction;  but  thai 
aside,  he  would  have  failed,  because  it  was  known  by  him  to 
have  been  without  the  scope  of  the  partnership  business.  But 
such  is  not  this  case.  It  is  a  suit  by  two  partners  to  recover 
back  money  which  one  of  them  paid  out  of  the  firm  money  upon 
an  illegal  contract  to  compound  a  felony  and  defeat  public  jue- 
tice.  The  contract  was  executed.  The  question  is,  not  whether 
Owens  had  authority  to  make  this  use  of  the  firm  means,  or 
whether  his  partner  is  bound  by  it,  for  upon  that  there  could 
be  no  doubt;  but  having  so  used  the  money,  can  it  be  regained 
by  suit?  It  would  not  be  contended  for  a  moment  that  Owens 
could  maintain  this  suit  if  there  were  no  partnership.  No 
court  would  entertain  a  suit  in  favor  of  one  whose  hands  were 
so  stained.  He  has  not  only  admitted  his  guilt  of  a  felony,  in 
receiving  stolen  goods,  but  has  added  the  offense  of  compound- 
ing the  felony.  In  such  cases,  the  courts  of  justice  will  not 
contaminate  themselves  by  entertaining  a  suit  in  behalf  of 
either  party,  but  leave  them  in  the  condition  they  have  placed 
themselves,  giving  to  the  defendant  that  advantage  which  the 
principle  of  non-intervention  secures  to  him.  Not  because  his 
case  is  the  better  one,  for  they  are  equal  in  the  violation  of  the 
law  and  public  policy;  but  because  he  has  the  advantage  of 
position  merely. 

But  it  is  contended  that  Byerly  is  innocent,  and  that  as  the 
funds  in  which  he  was  interested  have  been  illegally  paid  into 
the  hands  of  Johnson  by  his  guilty  partner,  that  he  has  a 
right  to  sue,  and  use  the  name  of  Uie  firm,  as  he  cannot  sue 
for  partnership  fimds  in  any  other  way.  Such  was  the  opin- 
ion of  the  circuit  judge.  We  cannot  concur  in  it.  The  plain- 
tiffs must  succeed  or  fail  together.  Byerly  must  take  the 
consequences  of  his  corrupt  association.  If  one  plaintiff  must 
be  repelled,  the  other  must  go  with  him;  they  cannot  be  sepa- 
rated.  His  partner  is  accoimtable  to  him  for  a  misapplication 
of  the  firm  means,  but  not  the  recipient  of  them,  at  the  hands 
of  a  court,  under  such  circumstances.  This  result  is  the  less 
u>  be  regretted  in  this  case,  because  there  is  reason  to  believe 
that  the  leather,  for  which  the  money  was  paid  out  of  the  firm, 
went  into  the  business,  thoaii;h  without  the  knowledge,  per- 
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hapSy  of  Byerly.  To  that,  howeyer,  we  give  no  oonaeqiience, 
but  simply  put  the  case  upon  the  ground  that  if  one  partner, 
who  is  united  in  a  suit  as  plaintiff,  must  be  repelled  on  the 
ground  stated,  so  must  the  other,  though  he  be  innocent  of 
actual  participation  in  the  crime.  We  have  been  referred  to 
no  authorities  on  the  precise  point  by  either  side,  but  such  we 
understand  to  be  the  principle  which  must  govern  the  case. 

It  might  be  added  that  upon  another  ground  the  plaintifTf^ 
must  fail.  The  implied  promise  to  repay  the  money,  upon 
which  the  suit  is  based,  has  nothing  to  support  it  but  the  un- 
lawful agreement  and  transaction  in  which  it  was  received 
and  paid,  and  therefore  cannot  be  the  subject  of  a  suit:  Bate$ 
v.  Watson,  1  Sneed,  880. 

The  judgment  will  be  reversed,  and  a  new  trial  granted 


Warwick  v.  TJNDEBWooa 

[B  Hbad,  20^1 

lODUMEWf  nr  Action  or  TBX8PiJ»  Qvabm  Clauhux  Frmr  n  Oon OLimm 
upon  the  ptfties  to  a  salt  and  their  pimee,  m  to  all  matfeera  pat  in  imie 
in  the  aoit^  and  either  when  oflered  at  evidenoe»  if  admiwiWis  or  when 
pleaded  in  bar  of  a  saheeqnent  suit  touching  the  ■ame  mMtn, 

Pabol  EviDXHcx  18  Adm iflsiBLi  IN  AcnoN  to  ehoir  what  waa  in^olyed  in 
the  issue  and  settled  by  the  judgment  in  a  former  actioDy  if  such  jndg- 
.    ment  is  general  and  uncertain. 

Wen'HXR  JuDoiisNT  Dv  AcnoM  or  TmtapAM  Qvabb  Clausvm  Faion, 
when  the  title  is  put  in  issue,  is  a  bar  to  an  aetion  of  ejeotmant  for  the 
same  land,  qutare* 

TRE8PA8B.    The  facts  are  stated  in  the  opinion. 

Crozier  (vnd  Rute^  cmd  Maynard  and  Washburn^  ba  the  plain- 
tiff in  error. 

Triggy  Hall,  and  ArmBtrong,  for  the  defendant  in  error. 

By  Court,  Cabuthbrb,  J.  This  was  an  action  of  trespass  to 
his  freehold,  brought  by  Underwood  against  Warwick,  in 
which  he  recovered  a  small  amount  of  damages.  The  main 
contest  was  upon  the  title — ^that  being  the  principal  issue  in 
the  case,  and  the  object  of  the  suit 

The  case  is  not  fully  presented  to  us,  neither  as  to  the  facta 
proved  nor  the  charge  of  the  court,  but  it  was  only  intended 
by  the  parties  to  state  enough  in  the  bill  of  exceptions  to  raise 
two  questions  of  law  upon  the  charge  of  the  court. 
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The  two  parties  owned  adjoining  tracts  of  land,  and  the 
question  of  difficulty  in  the  case  was,  on  which  side  of  the 
dividing  line  between  them  the  spring  near  said  line,  and 
where  the  trespass  was  committed  by  Warwick,  was  located. 
It  was  proved  by  the  surveyor,  and  perhaps  the  fact  is  not 
controverted,  if  the  line  be  run  according  to  the  trees  called 
for  as  comers  in  Warwick's  titie  papers,  and  along  the  foot  cf 
the  ridge,  as  designated  in  the  deeds,  the  spring  would  &11  on 
Underwood's  side,  and  that  would  support  the  verdict.  War* 
wick  bought  of  Johnson,  he  of  Long,  and  Long  of  Prichaid. 
Warwick  adduced  proof  tending  to  show  that  there  was  a 
marked  line  varying  from  the  calls  of  his  deed,  but  in  reason- 
able conformity  to  them,  which  was  shown  to  him  when  he 
bought,  and  to  his  vendor  before  him,  to  which  they  claimed, 
and  by  which  the  spring  would  be  thrown  on  his  side  of  the 
line.  The  court  was  requested  to  charge  that  if  this  state  of 
facts  was  established  to  the  satisfaction  of  the  jury,  they  should 
find  for  the  defendant.  But  the  court  refused,  and  charged 
^Hhat  if  the  defendant's  deed  called  for  the  foot  of  the  ridge, 
he  would  be  controlled  by  that,  unless  it  was  shown  that  Un- 
derwood and  those  he  held  under  had  recognized  that  line," 
so  marked  and  claimed  by  Warwick  and  his  vendors.  There 
is  no  error  in  this.  The  calls  in  the  deeds  for  natural  objects 
would  certainly  have  to  prevail,  although  a  different  line  had 
had  been  marked  and  claimed,  unless  it  had  been  acknowl- 
edged or  acquiesced  in  by  coterminous  claimants,  when  there 
was  no  actual  possession.  It  is  not  a  question  of  remarking, 
but  the  change  of  a  line  by  the  acts  and  understanding  of  one 
side,  without  the  concurrence  of  the  other. 

This  cannot  be  done. 

The  other  question  is  in  relation  to  the  effect  of  a  former 
trial  and  judgment  between  the  same  parties,  with  their  poei 
tion  as  parties  reversed.  In  that  suit,  brought  by  Wannck 
against  Underwood  for  trespass,  at  or  near  the  same  place,  it 
was  determined  that  the  spring  was  on  his  side  of  the  line, 
upon  an  issue  on  the  plea  of  libervm  ienemeniumf  and  he  recoT' 
ered  damages. 

It  is  insisted  that  this  judgment  was  coneliiBive  upon  the 
title,  and  operated  as  an  estoppel  upon  Underwood,  and  must 
defeat  his  present  action.  Upon  that  point  the  court  charged 
**that  if  the  spring  in  controversy  in  this  case  was  deeoribed 
in  the  declaration  in  the  former  suit,  the  judgment  in  thai 
cause  would  be  condosive  that  the  title  was  in  Warwid:;  but 
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that  if  the  spring  was  not  in  the  bonndaiy  detcribed  in  !&• 
dedaraUonj  that  the  judgment  in  that  case  would  not  be  a  bar 
to  this." 

This,  inatmction  is  as  it  was  requested  by  Warwick's  ooon- 
sel,  except  the  words  in  italics.  To  that  qualification  excep- 
tions are  taken  by  plaintiff  in  error.  The  title  papers  used  in 
the  former  and  present  cases  are  the  same,  and  so  is  the  place 
of  the  trespass. 

The  court  was  right  in  holding  the  former  judgment  con- 
clusive upon  the  same  parties  as  to  the  title  that  was  put  in 
issue  and  tried  in  that  suit  as  well  as  this,  and  the  place  of  the 
trespass  the  same.  This  is  well  settled  in  our  own  cases,  and 
we  need  not  go  beyond  them  for  authority:  1  Meigs'  Dig., 
sec.  907.  By  our  cases,  also,  the  vexed  question  upon  which 
the  decisions  of  other  courts  and  opinions  of  writers  are  vui- 
ant  and  conflicting,  as  to  the  different  effect  to  be  given  to  this 
defense  when  not  pleaded,  but  only  offered  in  evidence  under 
the  general  issue,  is  put  to  rest.  Judgments  are  held  to  be 
equally  conclusive  of  the  fact  or  point  directly  adjudged  when 
offered  as  evidence,  if  admissible  or  if  pleaded  in  bar  as  an 
estoppel:  Same  authorities. 

But  our  cases  also  hold  that  where  the  former  ^'judgment  is 
general  and  uncertain,  parol  evidence  is  admissible  to  show 
the  fact  or  issue  tried  and  involved  in  the  general  judgment:^ 
Same.  Upon  this  rule,  the  only  difficulty  arises  in  the  case 
before  us.  There  was  parol  proof  in  this  case  tending  to 
show  that,  in  the  former  suit,  the  question  of  fact  as  to  the 
location  of  the  line  by  marks  and  acquiescence  variant  from 
the  calls  in  the  deeds,  was  tried  and  passed  upon  by  the  jury 
in  favor  of  Warwick,  upon  an  appropriate  plea  involving  that 
issue,  and  consequently  that  fact  was  settled  in  the  general 
verdict  and  judgment.  It  is  not  material  on  this  point 
whether  the  finding  of  the  jury  was  right  or  not  in  the  former 
suit.  That  cannot  be  questioned  any  more  between  the  same 
parties  or  their  privies.  Right  or  wrong,  the  question  was 
finally  closed,  imless  a  new  trial  had  been  obtained  in  the 
same  suit.  This  rule  is  not  alone  for  the  benefit  of  the  parties 
litigant,  to  put  an  end  to  strife  and  contention  between  them 
and  produce  certainty  as  to  individual  rights,  but  it  is  also 
intended  to  give  dignity  and  respect  to  judicial  proceedings, 
and  relieve  society  fix)m  the  expense  and  annoyance  of  inter- 
minable litigation  about  the  same  matter. 

The  condition  upon  which  the  circuit  judge  gave  finality  to 
Am.  Dig.  Vol.  LXXV-ho 
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the  former  adjudication  defeated  entirely  the  object  of  the  rala 
He  said  '^if  the  spring  was  not  in  the  boundary  described  in  the 
declaration^'  of  Warwick  in  the  former  suit,  then  *^the  judg- 
ment in  that  case  would  not  be  a  bar  to  this."  That  was  plainly 
opening  the  whole  question  of  boundary  again,  because  the 
jury  would  have  to  determine,  by  a  re-examination  of  the  factei 
whether  the  spring  was  within  tiie  lines  claimed  by  Warwick 
in  his  declaration  in  the  former  suit,  in  order  to  decide  whether 
that  judgment  was  a  bar  or  not.    That  was  the  preciee  fiici 
before  tried  and  closed,  and  should  not  have  been  again  opened. 
The  charge  should  have  been,  that  if,  by  the  former  verdict 
and  judgment,  the  line  between  the  parties  had  been  found  so 
as  to  throw  the  spring  on  the  side  of  Warwick,  Underwood 
was  estopped  from  controverting  that  fetct  in  this  suit.    It  was 
not  material  to  that  question  whether  their  finding  was  gov- 
erned by  the  calls  of  the  deed,  or  upon  evidence  showing  thai 
in  some  legal  mode  the  dividing  line  was  varied  from  the  calls 
and  located  at  a  different  place.    The  fact  that  the  line  was  so 
found  by  the  former  jury  was  enough  to  give  effect  to  that 
finding  as  a  bar,  without  regard  to  the  kind  of  evidence  upon 
which  it  was  done,  or  whether  it  was  correctly  done  or  not 
But,  by  the  charge,  the  jury  were  instructed  to  go  back  and 
ascertain  if  the  previous  jury  had  found  the  line  described  in 
the  declaration  in  that  case  to  include  the  spring;  and  if  that 
did  not,  then,  although  the  true  line  might  have  been  found  to 
vary  fit>m  that  described,  and  as  thus  found  included  the 
spring,  it  would  not  have  the  effect  to  close  the  questicHi.  This 
was  all  wrong. 

There  could  not,  perhaps,  be  a  better  case  to  illustrate  the 
wisdom  of  the  rule  in  question  than  the  one  before  us. 

Warwick  sued  Underwood  for  a  trespass,  and  the  titles  were 
put  in  issue,  and  decided  in  favor  of  the  plaintiff,  and  damages 
given  for  the  injury  to  his  freehold;  then,  and  without  delay, 
Underwood  brings  his  action  for  a  trespass  upon  the  same 
land  and  place,  and,  by  the  verdict  of  a  second  jury,  he  turns 
the  tables,  and  is  allowed  to  recover  damages  against  Warwick, 
upon  the  ground  that  the  same  land  is  his,  upon  the  same 
title  papers.  What  would  be  thought  of  the  law  and  the  ad- 
ministration of  justice  if  this  kind  of  game  could  be  success' 
fully  played  in  the  courts? 

It  is  said  that  Underwood  was  not  bound  to  show  the 
strength  of  his  title  and  his  proof  in  the  other  suit  on  the 
question  of  freehold,  or  that  he  may  have  acquired  a  better 
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title  sinoe,  and  therefore  should  not  be  concluded.  If  that  were 
eo,  all  the  evils  intended  to  be  avoided  by  the  role  would  con- 
tinue to  exist  in  an  aggravated  fonn.  This  would  be  trifling 
with  the  courts  of  justice,  and  cannot  be  tolerated.  Every 
question  raised  by  the  issues  in  a  case,  or  in  some  cases,  all 
which  might  have  been  legitimate,  are  considered  as  closed  by 
the  verdict,  and  that  forever,  as  to  the  same  parties. 

The  maxim  that  there  must  be  an  end  to  Utigation  was  dic- 
tated by  wisdom,  and  is  sanctified  by  age. 

We  do  not  say  that  a  decision  upon  the  title  in  trespass 
would  be  a  bar  or  estoppel  in  ejectment;  that  question  is  not 
involved,  and  we  leave  it  open  for  a  case  in  which  it  may  arise. 

The  judgment  will  be  reversed  for  this  error,  and  a  new  trial 
granted. 

JUDGMBHTS    ABB    06NGLU8IVB    ONI.T    AB    TO    H4TTBBS    POT  DT    IflSVB    DT 

Bun;  See  JBBIto  ▼.  Cfhrbe^  70  Am.  Deo.  603,  and  note  605;  and  upon  partlea 
■od  their  prmea  only:  WhUneff  v,  ffiggins.  Id.  748,  and  note  754;  and  lee  a 
disconion  of  the  whole  nibjeet  in  the  note  to  Do^y  ▼.  Btxfwn,  58  Id.  356,  856. 
As  to  the  effect  of  a  judgment  in  an  action  of  trapaaa  on  real  estate,  see  Free- 
man on  Judgmfinil^  8d  ed.,  sees.  310  et  seq. 

ATOrawTBiuTT  or  Pabol  BvmBNOB  TO  Show  What  was  Dwxdbd  bt 
JuDQKBBT:  See  Doiif  t.  Browm,  58  Am.  Dea  860^  tnd  note  856^  cit^  many 
sasss  ^"*^  diisoiUMinfl  ^^*  anestioii. 


Statb  v.  Penningtoit. 

[t  HBAisnaj 

lAVBUXBorraro  n  LnnoTABLB  Oommov-law  OvriMsi^  and  ooodsli  la  the 
uoisanoe  of  listening  nnder  walls  or  windows  or  the  eaves  of  houses  to 
hearken  after  discoorse^  and  thereapon  to  frame  slaoderoas  and  mischier* 
oos  tales. 

OvB  IS  Oi;n.TT  ow  EAVBSDBOPPnio  Who  Siobrlt  avd  8nALTHn.T  ap- 
proaches the  room  occupied  by  a  grand  Jury,  while  they  are  engaged  in 
performanoe  of  their  duties,  for  the  pnrpose  of  overhearing  what  is  thera 
said  and  done. 

Ikdictm sirr  for  eavesdropping.  The  facta  are  stated  in  tlia 
opinion. 

neadf€Utorney-generaly  for  the  tiAid.-^ 

Mynott  and  Seoti^  for  the  defendant. 

By  Courts  Gabuthebs,  J.  This  was  an  indiotmeDt  for  eaves- 
dropping. It  was  quashed  by  the  circuit  courli  and  the  state 
appealed. 
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The  charge  is,  that  the  defendant  ^^  unlawfully  and  stealthfly 
did  approach  and  come  near  to  the  room  where  the  juron 
aforesaid  were  then  and  there  assembled  for  the  purpose  of 
considering  and  transacting  such  business  as  was  properly  be- 
fore them  as  jurors,  as  aforesaid ;  the  said  jurors  then  and 
there  being  convened  and  assembled  as  a  grand  juiy  for  the 
county  of  Scott,  he,  the  said  defendant,  then  and  there  being, 
as  aforesaid,  did  unlawfully,  for  the  purpose  of  listening  to 
and  overhearing  what  was  then  and  there  said  and  done,  did 
then  and  there  unlawfully  and  stealthily  eavesdrop  and  listen 
to  the  proceedings  in  the  room  aforesaid,  and  was  then  and 
there  guilty  of  the  crime  of  eavesdropping,  to  the  evil  exam- 
ple/' etc. 

The  court  below  was  of  the  opinion  that  this  indictment  did 
not  set  forth  an  indictable  offense,  and  quashed  it 

That  eavesdropping  is  an  indictable  conmion-law  offimae 
was  decided  in  this  state  at  a  very  early  day,  in  the  case  of 
State  V.  Williams,  2  Overt  108. 

Blackstone  defines  it  thus:  " Eavesdroppers,  or  such  as  listen 
under  walls  or  windows  or  the  eaves  of  houses  to  hearken 
after  ^liscourse,  and  thereupon  to  frame  slanderous  and  mis- 
chievous tales,  are  a  common  nuisance:"  4  Bla.  Com.  168. 

Bishop  says:  "It  consists  in  the  nuisance  of  hanging  about 
a  dwelling-house  of  another,  hearing  tattle,  and  repeating  it  to 
the  disturbance  of  the  neighborhood:"  2  Bishop  in  Crim.  L. 
274. 

The  indictment  was  doubtless  drawn  up  in  haste,  and  if  not 
void  it  is  certainly  without  form.  Yet  it  is  easy  to  see  from  it 
what  is  the  charge  to  be  answered,  and  it  is  set  forth  with 
reasonable  certainty. 

We  adopt  the  definition  of  the  offense  given  by  Blackstone 
as  the  true  description  of  the  offense,  and  by  that  test  the 
present  case. 

The  acts  imputed  to  him  in  the  presentment  is,  that  he 
stealthily,  that  is,  secretly  or  clandestinely,  approached  near 
to  the  room  occupied  by  the  grand  jury,  where  and  while  they 
were  engaged  in  the  performance  of  their  duties,  for  the  ''un- 
lawful purpose  of  listening  to  and  overhearing  what  was  then 
and  there  said  and  done." 

It  is  diificult  to  conceive  of  a  more  mischievous  species  of 
this  offense  thau  thut  now  presented.  The  members  of  the 
grand  jury  are  required,  by  their  oath,  to  keep  their  coansels 
secret,  and  are  not  permitted  to  disclose  their  own  acts.    This 
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is  a  rule  adopted  upon  the  soondeBt  policy.  It  produces  free 
and  unrestrained  disclosures  and  consultalions  in  relation  to 
their  duties,  and  saves  them  from  persecution  or  injury  from 
the  violent  and  unprincipled,  upon  whom  it  may  be  their  duty 
to  inform,  or  against  whom  they  may  feel  bound  in  the  dis- 
charge of  their  duty  to  act  or  vote.  But,  in  addition  to  these 
considerations,  it  is  necessary  for  the  ends  of  justice  to  keep 
their  proceedings  secret,  so  that  information  may  not  reach 
offenders  of  forthcoming  charges  against  them,  and  thereby 
enable  them  to  escape.  All  these  evils,  and  more,  would  result 
from  eavesdropping.  If  it  be  an  indictable  offense  to  clan- 
destinely hearken  to  the  discourse  of  a  private  family,  by 
which  only  a  private  injury  would  be  done,  much  more  must 
it  be  to  obtain,  by  the  same  unlawful  means,  the  secrets  of  the 
jury-room.  The  same  salutary  principle  must  cover  both 
cases,  and  for  a  much  stronger  reason  the  latter.  If  the  one 
be  a  nuisance,  much  more  is  the  other.  The  proceedings  of 
juries,  both  grand  and  petit,  are  so  important  to  the  life,  lib- 
erty, and  property  of  the  citizen  that  they  cannot  be  too  care- 
fully guarded.  Invasions  of  the  sanctity  of  the  jury-room 
cannot  be  too  severely  punished.  No  intrusions  upon  their 
deliberations  can  be  to) f crated.  The  courts  are  too  remiss  in 
the  discharge  of  their  duties  on  this  subject.  It  cannot  be 
that  the  law  has  made  no  provision  for  the  punishment  of 
offenses  like  this.  We  think  it  has,  and  therefore  reverse  the 
judgment  quashing  this  presentment*  and  remand  the  case  for 
trial. 


EAVESD&OFPniOk — EaFesdroppiDg^  it  haa  been  held,  is  an  indietaUe  of« 
fense  at oommon  law:  State y,  WUSams,  20Tert.  108;  CommompeaUkv.  LamU^ 
6  Pa.  Lb  J.  226.  Blackstone  aays  that  "  eavesdroppersy  or  snch  at  listen 
under  walls  or  windows  or  the  eaves  of  houses  to  hearken  after  discourse,  and 
thereupon  to  frame  slanderous  and  mischievous  tales,  are  a  common  nuisance^ 
and  indictable  as  such:  '*  4  Bla.  Com.  168.  The  offense,  it  seems,  eonsists  ia 
listening,  and  not  in  peeping  or  looking  privily,  the  latter  being  held  not  to 
be  [indictable:  Omtmonwealth  v.  MengcU,  cited  in  CommonweeUth  v.  Lovett,  6 
Pa.  L.  J.  228.  It  is  held  to  be  a  good  defense  to  the  prosecution  that  the 
offense  was  committed  by  the  husband  of  the  prosecutrix  who  was  the  subject 
of  it,  or  by  lus  authority;  for  it  is  said  that  there  ia  no  law  to  prevent  a  hua- 
band  from  oonatitnting  a  watch  of  his  wife.  On  this  topic,  no  other  or  later 
decisions  are  found;  but  in  New  York,  in  1881,  the  legislature  enacted  that 
"a  person  who  secretly  loiters  about  a  building  with  intent  to  overhear  dis* 
course  therein,  and  to  repeat  and  publish  the  same  to  vex  or  annoy  or  injure 
•thersb  ia  goil^  of  a  misdemeanor: "  K.  T.  Pen.  Ckide^  1881,  see.  4^ 
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Andebson  v.  Statb. 

[S  Hbad.  15ft.] 
fiCBOOL-lCAfm  HAT  ElflDRCB  ObEDIENCX  TO  BIB  Roi.n  bj  VM  of   tiM  nd 

wh«n  neoeasary,  bat  he  must  not  chastiae  wantonly  and  wxthoat  caaaa^ 
and  the  chastisement  most  be  proportionate  to  the  offense  and  within  tiis 
boonds  of  moderation,  or  the  school-master  will  be  liable  for  an  lawanlt 
and  battery. 
lir  Prosboutioh  ior  Absault  Aim  Battebt,  whsbx  Rklatioh  of  school- 
master and  scholar,  parent  and  child,  master  and  apprentice^  or  any  sim- 
ilar relation  is  established  as  a  defense,  the  legal  presomption  is  that  the 
chastisement  was  proper,  and  to  warrant  a  conviction  this  presomptioo 
most  be  rebntted  by  showing  that  it  was  excessive^  or  withoat  any  ptopsr 


iNDicTHEirr  for  assault  and  battery.  The  facts  arestated  in 
the  opinion. 

Hiekenonj  for  the  plaintiff  in  error. 

Heady  atiomey^enemlf  for  the  state. 

By  Court,  C  ABirrHERS,  J.  We  are  asked  to  reverse  the  judg- 
ment in  this  case  for  errors  in  the  charge  of  the  court.  It  is 
an  indictment  against  a  school-master  for  an  assault  and  hat- 
tery  upon  one  of  his  scholars.  The  facts  proved,  to  which  the 
charge  had  reference,  are  these:  The  scholar,  Wyatt  Layne, 
was  a  small  boy,  and  had  only  been  at  the  school  one  day 
before  this  occurrence.  The  offense  for  which  he  was  chas- 
tised, with  some  severity,  and  all  the  attending  drcumstances, 
are  thus  detailed  by  the  first  witness,  and  are  not  materially 
varied  by  the  other  scholars,  who  were  examined  in  the  case 
on  both  sides. 

John  M.  Gunn,  about  fifteen  or  sixteen  years  of  age,  says: 
^'Anderson  was  hearing  a  class,  and  Wyatt  Layne  spoke  out 
and  said  that  '  four  and  one  make  five,^  in  a  low  tone  of  voice; 
that  Anderson  asked  who  it  was  spoke  out  Layne  said  it 
was  him;  that  Anderson  called  him  up,  and  told  him  to  stand 
there  till  he  got  through  his  class.  Anderson  asked  him  what 
he  spoke  out  for.  He  said  he  spoke  before  he  thought,  and 
commenced  crying,  and  said  he  would  do  so  no  more.  Ander- 
son told  him  to  pull  off  his  coat,  that  no  excuse  would  do.  He 
pulled  off  his  coat.  He  hit  him  about  a  dozen  licks  with  a 
switch  about  as  large  as  his  thumb  or  finger,  and  two  or  three 
feet  long;  struck  him  pretty  hard,  Layne  crying  all  the  time. 
Layne  was  a  small  boy,  and  was  never  at  the  school  of  defend- 
ant until  the  day  before  the  whipping."     He  thinks  that  the 
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little  boy  had  never  heard  the  rules  of  the  school.  He  says, 
further,  that  Anderson  kept  a  silent,  quiet  school. 

Some  of  the  witnesses  think  only  eight  licks  were  inflicted, 
and  that  the  boy  spoke  out  loud. 

Upon  these  facts,  the  defendant  was  clearly  guilty  of  an 
illegal  act.  There  was  no  sufficient  cause  for  the  whipping. 
The  offense  was  very  slight,  and  entirely  unintentional.  It 
was  the  first  violation  of  the  rules  on  the  part  of  the  little  boy; 
he  was  a  new  scholar,  that  being  his  second  day  in  the  school, 
and  his  apology;  repentance,  and  promise  "to  do  so  no  more" 
ought  to  have  saved  him  from  the  lash.  The  chastisement, 
under  these  circumstances,  was  not  only  cruel,  but  an  unau- 
thorized exercise  of  power.  Cases  like  this  are  calculated  to 
produce  the  deeds  of  violence  against  teachers  which  so  often 
occur  on  the  part  of  the  parents  and  brothers  of  students. 

The  law  has,  very  properly,  guarded  the  rights  of  both  par- 
ties, where  this  and  similar  relations  exist.  The  authority 
given  to  the  teacher  must  not  be  abused,  but  exercised  with 
discretion  and  moderation.  He  must,  necessarily,  have  the 
power  to  enforce  obedience  to  his  rules,  and  even  to  use  the  rod 
when  necessary,  but  not  wantonly  and  without  cause.  Nor 
must  his  chastisements  be  cruel  or  excessive,  but  reasonably 
proportioned  to  the  offense,  and  in  the  bounds  of  moderation. 
It  is  of  the  first  importance  that  the  authority  of  the  school- 
master should  be  firmly  maintained,  but  still  it  must  be  kept 
within  proper  limits.  The  scholar  being  helpless,  and  in  the 
power  of  his  teacher,  that  power  should  be  restrained,  and  not 
allowed  to  be  wantonly  abused  with  impunity.  Where  this  is 
done,  the  courts  must  afford  the  proper  redress,  and  prevent 
the  temptation  from  being  presented  to  parents  and  relations 
to  take  vengeance  into  their  own  hands.  The  government  of 
a  school  should  be  patriarchal,  rather  than  despotic.  If  it  be 
a  monarchy,  it  should  be  a  limited  one,  and  not  absolute. 

But  the  claim  for  a  new  trial  is  rested  upon  a  supposed  er- 
ror in  the  charge.  His  honor  read  to  the  jury,  as  the  law 
applicable  to  the  case,  the  ninety-seventh  section  of  2  Greenl. 
£v.,  and  said  in  reference  to  this  relation:  "If  Anderson  chas- 
tised him,  then  to  justify  him  he  must,  by  evidence,  establish 
some  misbehavior  on  his  part  sufficient  to  justify  the  correc- 
tion given." 

Our  first  impression  was  that  this  proposition  was  erroneous. 
And  so  we  would  still  regard  it,  if  it  is  to  be  understood  as  stat- 
ing the  law  to  be  that  the  burden  of  proving  sufficient  cause  is 
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thrown  upon  the  teacher,  whenever  an  act  of  chaatifienienl  is 
establifihed  by  the  state,  in  order  to  justify  it 

We  think  the  proper  mle  is,  that  where  the  relatioii  of 
Bchool-master  and  scholar,  parent  and  child,  master  and  a^ 
prentice,  or  any  similar  relation  is  established  in  defense  of  a 
prosecution  of  this  sort,  the  legal  presumption  is  that  the  cha»' 
tisement  was  proper;  this  must  be  rebutted  by  showing  on  the 
part  of  the  state,  or  the  proof  before  the  jury,  that  it  was  ex- 
cessive or  without  any  proper  cause.  To  hold  a  parent  bound 
to  prove  that  he  had  good  cause  to  whip  his  child,  or  tie 
subject  to  a  conviction  upon  indictment,  would  be  monstioufl. 
The  same  rule  applies  to  the  relation  under  consideration. 

But  we  do  not  understand  his  honor  to  say  anything  mcHie 
than  that  in  order  to  acquit  the  defendant  it  must  appear  in 
the  evidence  before  the  jury,  showing  all  the  fox^ts  of  the  case, 
that  there  was  ''some  misbehavior"  on  the  part  of  the  boy  ''to 
justify  the  correction  given.'^ 

If  there  had  been  nothing  in  the  proof  before  the  jury  but 
the  simple  tsuci  of  whipping  and  the  relation  of  the  parties,  we 
do  not  suppose  that  the  able  and  accurate  judge  who  presided 
in  this  case  would  have  held  that  in  order  to  make  out  his  de- 
fense it  would  be  required  that  he  should  show  the  cause  of 
the  chastisement,  or  that  it  was  moderate.  The  proof  of  all 
the  circumstances  was  before  the  jury,  and  it  was  only  intended 
to  instruct  them  that  the  defendant  must  show  in  the  facts 
proved  some  misbehavior  that  would  justify  him  for  the  punish- 
ment inflicted. 

Without  expressing  any  opinion  on  the  law  as  laid  down  by 
Greenleaf  in  the  section  referred  to  in  civil  cases,  we  need  only 
say  that  that,  as  well  as  the  passage  in  charge  upon  which  we 
have  commented,  were  only  abstractions  in  reference  to  this 
case  as  presented  in  the  evidence  before  them,  and  could  not 
have  prejudiced  the  defendant.  The  full  case,  and  all  the 
facta  connected  with  it,  were  before  the  jury,  and  the  rules 
laid  down  could  not  have  had  the  effect  to  mislead  them  in 
their  conclusions  upon  the  evidence. 

Let  the  judgment  be  affirmed. 


Power  ow  Sohool-iusisb  to  Puhish,  CoBPOBiLLr,  BmuoiOKT  PDFiLt 
See  StaieT.  Pendmyam,  81  Am.  Dea  416^  and  aote  419^  wiHiwHng  the 
en  thie  enbjeci. 
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Shed  v.  Bbeb. 

Mam  OAMwar  bb  ItoinT  wr  Cmemr  of  Bsiuibimb  oib  BarsBaioM  a- 

peetent  upon  uk  Mtata  <if  freehold,  vnlen  the  perttoular  eetate  be  detetw 
mined  dttriiig  the  covertare. 

ICAir  eAVNOT  BB  TsNAinr  b¥  CuBsanr  ov  Lunos  Which  ahb  Amwvid  to 
A  woman  for  her  dowvr, 

Whbs  WoKA2r  ON  Whom  Laitss  DsaanrD  Ehikiwh  hxb  Monm,  aftar^ 
wards  marries,  haa  laaae,  and  diea  in  the  life-time  of  her  mother,  her  hus- 
band wiU  not  be  entitled  to  an  estate  by  the  eortesy  in  those  lands 
whereof  the  mother  was  endowed,  becaose  the  danghter*s  seisin  was  de- 
feated by  the  endowment. 

Appeal  from  Bedford  coonly  court  The  opinioa^tatee  the 
IbctB. 

/.  H.  Netty  for  the  appellant 

E,  and  H,  Cooper ^  for  the  defendants* 

By  Court,  Wriqht,  J.  William  Cootes  died  intestate,  leay- 
mg  a  widow  and  several  children.  He  was  seised  of  a  tract  of 
land  in  Bedford  coonty,  out  of  which  his  widow,  Celia  Cootes, 
was  endowed,  and  in  possession  of  which  dower  she  remained 
until  her  death  in  1857. 

The  petitioner,  Andrew  Reed,  married  one  of  the  children  of 
William  Cootes,  and  she  survived  her  father,  but  died  before 
the  death  of  the  said  Celia,  leaving  several  children  surviving 
her,  who  are  also  the  children  of  petitioner,  and  bom  after  the 
death  of  William  Cootes. 

The  question  is,  whether  Andrew  Reed  is  tenant  by  the  cur- 
tesy of  his  wife's  share  in  the  lands  which  were  assigned  to 
Celia  Cootes  for  her  dower.  This  questicm  we  answer  in  the 
negative.  A  man  cannot  be  tenant  by  the  curtesy  of  a  remain- 
der or  reversion  expectant  upon  an  estate  of  freehold,  unless 
particular  estate  be  determined  during  the  coverture.  Neither 
can  he  be  tenant  by  the  curtesy,  of  lands  which  are  assigned 
to  a  woman  for  her  dower.  If  a  woman  on  whom  lands  de- 
scend endows  her  mother,  afterwards  marries,  has  issue,  and 
dies  in  the  life>time  of  her  mother,  her  husband  will  not  be  en- 
titled to  an  estate  by  the  curtesy  in  those  lands  whereof  the 
mother  was  endowed,  because  Uie  daughter's  seisin  was  de- 
feated by  the  endowment:  1  Greenleaf  s  Cruise  on  Real  Prop., 
tit.  Curtesy,  o.  2,  sees.  23,  25;  and  tit  Dower,  c.  2^  sees.  20- 
28. 

The  county  court  so  held,  and  we  affirm  the  decree. 
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LouisviLLB  AND  Nashvillb  R  R  Co.  V.  Statb. 

IS  Hbai>,  6B.] 
That  Cobpobateon  kat  bb  IsmcrsD  n  Sbttlbd  Law  in  Timnnwoa 
Bailboad  Compahib  abb  Liablb  to  iNDicmBNT  and  &aB  for  obstrnctiqg 

ptiblio  highway!  contrary  to  the  powers  granted  in  their  charter. 
Railway  Compakt  Con8TBI7Ctzno  its  Road  otbb  or  aobosb  Pobuo 
HiGHWAT  mnsti  if  po88ible»  in  ao  doing  canae  no  inoonTenienoe  to  tfaa 
public;  but  where  this  cannot  be  done»  the  work  mnat  be  performed  wttt 
the  least  possible  inoonyenienoe.  If  a  bridge  or  snbstitated  road  be 
necessary  to  present  an  obstmetion  of  the  highway,  the  company  mnsi 
build  it  withhi  a  reasonable  time,  and  cannot  delay  until  its  road  is  com- 
pleted. And  this  is  the  rule  whether  the  obstruction  of  the  hi^way  be 
expressly  prohibited  in  the  charter  or  not. 


far  obstractmg  public  highway.    The  opmion 
states  the  facts. 

/.  C.  Thompmm  and  N.  8.  Brown^  for  the  appellant. 

Heady  attomey^enfral,  for  the  state. 

By  Court,  WRiaHT,  J.  That  a  corporation  may  be  indicted 
has  been  repeatedly  held  in .  England  and  America,  and  ia 
well  settled  in  this  state.  It  can  no  more  omit  its  duty  to 
individuals,  or  the  public,  than  natural  persons.  Railway 
companies  are  liable  to  indictment  for  obstructing  a  public 
highway  contrary  to  the  powers  granted  in  their  act.  For 
instance,  obstructing  a  carriage  turnpike  road  by  the  piers  of 
a  railway  bridge.  So,  also,  for  cutting  off  a  public  highway, 
and  obs^cting  travel  upon  it,  without  and  before  construct- 
ing a  substitute,  in  the  manner  required  by  their  act.  Un- 
doubtedly, so  long  as  the  company  keeps  within  its  charter,  it 
is  not  liable.  As  to  the  power  which  a  railway  company  has 
to  make  a  road  over  or  across  a  public  highway,  the  law  is, 
that  if  possible  the  work  must  be  constructed  without  any  in- 
convenience to  the  public;  but  if  it  cannot  be  done  without 
some  inconvenience,  it  must  be  done  with  the  least  possible 
inconvenience.  This  is  so  whether  the  obstruction  of  the 
highway  be  expressly  prohibited  in  the  charter  or  not.  If  a 
bridge  or  a  substituted  road  be  necessary  to  prevent  the  ob- 
struction, the  railway  company  must  build  it  immediately,  or 
in  a  reasonable  time,  and  cannot  delay  it  till  their  road  is  com- 
pleted. The  company  must  so  use  Uieir  own  rights  as  not  to 
injure  or  take  away  the  rights  of  others:  Redfield  on  Railways, 
515-518;  Commonwealth  v.  Erie  and  Northeati  R,  R,  Co.y  27 
Pa.  St.  839  [67  Am.  Dec.  471]. 
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These  authoritieB  and  prmdpleB  are  dedriye  of  thiB  case. 
Here  the  obetraction  of  Spring  street,  a  public  highway  in  the 
town  of  Edgefield,  had  been,  according  to  the  finding  of  the 
Jiuy,  kept  up  by  the  defendant,  the  Louisville  and  Nashville 
lUdhoad  Company,  for  more  than  three  years,  by  the  intersec- 
tion of  the  highway  with  its  road,  and  when  a  bridge  would 
have  removed  the  nuisance.  This  it  was  the  duty  of  the  com- 
pany to  have  built,  not  only  under  the  general  principles  of 
the  common  law,  but  by  the  terms  of  its  charter,  in  which  it 
was  made  its  duty  so  to  construct  its  road  across  a  public  road 
or  highway  as  not  to  impede  the  passage  of  persons  or  prop- 
erty along  the  same;  and  in  which  it  was  expressly  prohibited 
from  obstructing  any  public  road  without  constructing  another 
as  convenient  as  may  be. 

We  do  not  deem  it  necessary  in  this  case  to  discuss  the 
manner  in  which  a  corporation,  under  our  practice,  may  be 
coerced  to  appear  to  an  indictment,  because  it  may  appear  by 
attorney,  and  did  so  in  this  case,  which  removes  all  difficulty: 
Note  2  to  Bedfield  on  Railways,  516,  616. 

The  judgment  of  the  criminal  court  will  be  affirmed. 


OoBPORATiQNB,  ^Hii'mR  Indxoeablk:  8ee  8tait  t.  Ch^tU  Werki  JT.  S  M. 
Ox,  87  Am.  Dea  88. 

HioHWATs^  Rbasomablb  Ubb  of  Ain>  What  OawauunuaB  OuawriTUTS 
KvBAVGB:  8eeCZaribv.i^,72  Aiii.Deo.690^  uid  iMes  cited  in  the  ool^  099. 


Knott  v.  Caepentbb. 

[8  Hjbad,  642.] 

Husband  ganitot  Chabob  hls  Wite's  Real  Estatb  lox  Momnr  which  h« 

haa  expended  in  making  improvementa  thereon;  nor  can  a  mechanic  who 

.    expenda  money  and  labor  on  the  wife'a  property  at  the  aole  instance  of 

the  husband  so  create  a  charge  thereon;  and  a  machanio's  lien  for  such 

ezpenditore  is  not  enforceable. 

Bill  to  enforce  mechanic's  lien.  The  facts  are^tated  in  the 
opinion. 

£.  and  H.  Cooper^  for  the  complainants. 

WhiterideSf  Davidsofij  and  Reid^  for  the  defendants. 

By  Court,  McEInmsY,  J.  This  was  a  bill  to  enforce  a  me- 
ehanic's  lien.  It  seems  that,  by  contract  with  the  defendant 
William  Carpenter,  the  complainants  furnished  materials  and 
ttected  a  dwelling-house  for  the  former,  on  a  lot  in  the  town  of 
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Shelbyville;  tor  which,  as  they  allege,  there  remains  due  to 
them  about  the  sum  of  five  hmidred  aod  twentjr-fiTe  doUaiti 
which  they  seek  to  enforce  the  payment  of  fay  a  aale  of  Urn 
property. 

The  bill  alleges  that  at  the  time  of  the  contract  with  the 
complainants  for  the  bnilding  of  said  house,  the  lot  was 
claimed  by  said  Carpenter  and  wife.  The  proof^  howerer, 
establishes  that  some  time  before  the  contract,  one  William 
Brown,  for  a  yaliiable  consideraticm,  made  an  absolute  oonvey- 
ance  in  fee  of  said  lot  to  the  defendant  '^Abigail  Carpenter  and 
the  heirs  of  William  Carpenter,  her  husband,  and  their  heirs 
and  assigns  forever."  This  conveyance  bears  date  the  twentieth 
of  September,  1856,  and  it  appears  to  have  been  duly  acknowl- 
edged and  registered  on  the  same  day;  and  its  validity  is  not 
questioned.  It  does  not  aj^ar  that  Mrs.  Carpenter  had  any 
participation  whatever  in  the  contract;  nor  is  there  any  impu* 
tation  of  fraud  or  bad  faith,  so  fieir  as  she  is  concerned. 

The  chancellor,  upon  the  foregoing  facts,  decreed  that  the 
complainants  had  a  lien  on  the  house  and  lot,  and  directed  a 
sale.    This  decree  is  clearly  erroneous. 

It  is  unimportant,  as  respects  the  determination  of  this  case, 
whether  the  conveyance  froni  Brown  shall  be  held  to  vest  the 
title  in  Mrs.  Carpenter  alone,  or  in  her  and  the  children  of 
the  marriage  with  William  Carpenter  jointly;  and  we  intimate 
no  opinion  upon  the  question.  In  either  view,  no  lien  can 
exist  in  complainants'  favor.  The  husband  had  no  title;  and 
of  this  fact  there  is  ground  to  infer  that  the  complainants  had 
actual  knowledge  at  the  time  of  the  contract.  But  whether  so 
or  not,  they  had  constructive  notice,  fix>m  the  registration  of 
the  conveyance  from  Brown,  and  that  is  sufficient,  if  the  fact 
of  notice  were  material. 

If  the  complainants  thought  proper  to  trust  akme  to  the  lien 
given  by  statute  for  the  security  of  their  debt,  it  was  incum- 
bent on  them,  at  their  peril,  to  inquire  into  the  title.  The 
husband  cannot  himself  charge  the  real  estate  of  the  wile  for 
money  expended  by  him  in  making  improvements  thereon: 
Marable  v.  Jordan,  6  Humph.  417  [42  Am.  Dec.  441];  neither 
can  a  mechanic,  who  expends  his  money  and  labor  on  the 
wife's  property,  at  the  instance  of  the  husband  alone. 

Nothing  short  of  a  conveyance  by  the  wife  jointly  with  her 
husband,  in  the  mode  prescribed  by  the  statute,  wrald  divest 
the  wife  of  her  title  to  the  lot  in  question.  She  has  no  power 
to  charge  it  by  the  terms  of  the  coDveyance  to  her  from  Biown. 


Dec  1859.]  Johrbqh  v.  Edibbo.  781 

Since  the  act  cf  1849-60,  c.  86,  the  bnsband'e  intereet,  by 
the  common  law,  in  the  real  estate  of  the  wife  cannot  be  sub- 
jected, in  any  mode  whatever,  during  her  life,  by  the  creditors 
of  the  husband;  nor  can  the  husband,  during  the  wifes  life, 
make  any  disposition  of  it  without  her  joining  therein. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 


MnniTin>  Woiiah's  Bbiati»  whxh  Chabokabli  with  Dxbtb  ahb  Ck>M- 
TRACTS:  See  Yak  t.  Dederer,  72  Am.  Dec  603»  and  note  dting  many  oaeee 
513-616.  Am  to  whether  the  hiubeiid  can  charge  the  real  eatate  of  the  wife 
for  moneya  expended  by  him  in  "*^^'"g  impro^enMuti  thereoii«  aee  JtarabU 
T.  Jordan,  42 Id.  441»  endnote. 


Johnson  v.  KmsBa 

(8  HSAD,  £67.] 
COfUKIB  OANVOT,  BT  JTTDGIfBNT  OB  DeGBXE,  Pa8B  TiTLB  TO  LlITB  Ittliate  in 

a  foreign  coontry;  and  therefore  a  court  of  another  state  has  no  jnria- 
diotion  to  decree  a  partition  of  lands  lying  in  the  state  of  Tennessee. 
OouBT  or  Equttt  mat  EnTBBTADr  Bill  fob  Spbchio  PasiOBMAjfcs  of 
contract  respecting  land,  aitoate  in  a  foreign  oonntry,  if  the  partiea  are 
resident  within  the  territorial  jurisdiction  of  the  ooort;  and  its  decree 
will  be  enforceable  against  the  person  of  the  party  to  compel  a  perform- 
ance of  the  agreement. 

Ejectment.    The  fiacts  are  stated  in  the  opinion. 

Oautty  for  the  plaintiff 

D.  Campbell^  for  the  defendants. 

By  Court,  McKinnet,  J.  This  was  an  action  of  ejectment 
brought  by  the  plaintiff,  Martha  Johnson,  to  recover  a  tract  of 
land  of  six  hundred  and  forty  acres,  situate  in  Hickman 
county. 

To  establish  her  title,  the  plaintiff  offered  in  evidence  the 
transcript  of  a  record  of  the  superior  court  of  law  of  Hills- 
borough district.  North  Carolina,  purporting  to  be  a  proceeding 
for  the  partition  of  the  real  estate  of  Thomas  Pearson,  de- 
ceased, the  uncle  of  the  plaintiff. 

It  appears  from  the  proof  that  said  Thomas  Pearson  died 
intestate  and  without  issue,  in  North  Carolina,  in  the  year  1800. 
He  was  the  owner,  at  the  time  of  his  death,  of  a  large  real 
estate,  situate  partly  in  Tennessee,  but  chiefly  in  North  Carolina. 
In  1802  his  heirs  at  law,  including  the  plaintiff  and  her  bus- 
band,  William  Johnson,  who  was  then  living,  filed  their  petition 


782  JOHNBOV  V.  KiMBBO.  (Toin. 

in  the  court  before  mentioned,  for  the  diviaion  amongst  them 
of  the  lands  lying  in  North  Carolina;  no  mention  being  made 
in  the  petition  of  the  lands  in  Tennessee.  Commissicmen 
were  appointed  according  to  the  prayer  of  the  petition,  who 
proceeded  to  make  partition,  as  well  of  the  lands  in  Tennessee 
as  of  the  lands  in  North  Carolina;  and  to  the  plaintiff  and  ha 
husband  jointly  was  allotted,  among  other  lands,  the  tract  of 
six  hundred  and  forty  acres  lying  in  Tennessee,  in  controY<^8y 
in  the  present  action. 

The  report  of  the  division  was  returned  by  the  commissioEi- 
ers,  and  the  transcript  of  the  record  shows  that  at  the  April 
term,  1805,  ''on  motion,  it  was  ordered  by  the  court  that  the 
said  report  be  confirmed,  and  that  the  same  be  recorded." 
There  is  no  decree  vesting  the  title  in  the  heirs  in  severalty  to 
the  lands  allotted  to  them  respectively. 

It  further  appears  that  the  coverture  of  the  plaintiff  con- 
tinued till  1852,  when  William  Johnson,  her  husband,  died; 
and  this  action  was  commenced  in  less  than  three  years  bom 
the  time  of  his  death. 

His  honor,  the  circuit  judge,  instructed  the  jury  that  the 
proceeding  of  the  court  of  North  Carolina  partitioning  the 
lands  amongst  the  heirs  of  the  intestate,  was  inoperative  to 
vest  the  plaintiff  with  a  titie  in  severalty  to  the  entire  tract  of 
land  in  Tennessee  sued  for  in  this  action;  but  that  she  was 
entitled  to  recover  her  fractional  share  of  said  tract,  as  one  of 
the  heirs  at  law  of  the  intestate,  and  the  jury  found  accordingly. 

This  instruction  was  unquestionably  correct.  Passing  by 
the  want  of  authority,  on  the  part  of  the  commissioners,  to 
make  partition  of  the  lands  in  Tennessee,  which  were  not  em- 
braced in  the  petition,  it  is  a  well-established  principle  of  in- 
ternational law  ''that  a  foreign  court  cannot,  by  its  judgment 
or  decree,  pass  the  title  to  land  situate  in  another  country:** 
Story's  Confl.  L.,  sec.  548. 

It  is  certainly  true  that  a  court  of  equity  may  entertain  a 
bill  for  the  specific  performance  of  a  contract  respecting  land 
situate  in  a  foreign  country,  if  the  parties  are  resident  within 
the  territorial  jurisdiction  of  the  court  In  such  case,  although 
the  court  cannot  bind  the  land  itself  by  the  decree,  it  can  bind 
the  conscience  of  the  party  in  regard  to  the  land,  and  enforce 
him,  by  process  against  his  person,  to  perform  his  agreement 
■But  the  decree  is  merely  in  personam^  and  not  in  rem.  Still 
the  want  of  power  to  act  upon  the  land,  or  to  enforce  the  de- 
cree in  rem^  is  no  olgection  to  the  jurisdiction  to  act  upon  the 
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person,  and  in  that  mode  compel  an  execntioii  of  the  contract 
according  to  equity  and  good  conscience:  2  StoiT's  Eq.  Jar., 
sees.  743,  744. 

But  this  does  not  help  the  plaintiff's  case.  The  proceeding 
of  the  court  of  North  Carolina,  if  it  be  anjrthing,  is  purely  a 
proceeding  in  rem.  What  would  haye  been  the  legal  effect  of 
a  decree  of  the  court,  based  upon  the  partition,  divesting  and 
Testing  the  title,  in  severalty,  pursuant  to  the  allotments  made 
by  the  commissioners,  we  need  not  now  stop  to  consider,  as  no 
such  decree  seems  to  have  been  made.  There  is  no  error  in 
the  record. 

Judgment  affirmed* 


Howabd  v.  Huffman. 

Inoonoii  AKV  Dhuvkbt  ot  Dxbd  TjoaMs  Txtlb  to  Lahs^  and  the  leton 
of  the  daed  to  the  Tendora  whatever  may  be  the  intenticNi  of  the  partiei» 
wiU  not  reyeat  the  title  in  him,  hat  to  effect  thisi  a  reoony^yaaoe  ii  india- 
penaaUe. 

YoLuirTABT  DnravonoN  ob  Gaitcbllation  of  Dskd  bt  Gbaxtbi^  witli 
the  intenti<n  of  defeating  his  own  title,  wiU  not  of  itwlf  repeat  title  ia 
the  grantor,  bat  may  have  that  effect  upon  the  principle  of  eatoppel,  aa  a 
grantee  lo  doing  woald  be  estopped  from  aetting  ap  saoh  deed,  or  ihov* 
faig  ita  oontenta  by  parol  evidence. 

Bjictmbmt.    The  opinion  states  the  £Etots. 
Hiekentm  and  EgteU^  tor  the  plaintiff  in  error. 
A.  S.  Coh/avy  for  the  defendant  in  error. 

By  Court,  McS[inney,  J.  This  was  an  action  of  ejectment 
Judgment  for  the  plaintiff. 

The  court  was  requested  by  defendant's  counsel  to  give  the 
Jury  the  following  instruction,  namely:  '^That  if  the  deeds 
from  Howard  to  Huffman  were  voluntary,  and  without  con- 
sideration, and  were,  in  point  of  fact,  delivered  to  Huffman, 
and  after  such  delivery  ttiey  were  redelivered  by  the  latter  to 
Howard,  and  such  redelivery  was  intended  by  the  parties  to 
revest  the  title  in  him,  the  effect  thereof  would  be  to  divest 
Huffman  of  title,  and  revest  the  same  in  Howard." 

The  court  refused,  and  stated  the  contrary  of  this  proposi- 
tion to  be  the  law.    This  was  obviously  correct 

By  the  execution  and  delivery  of  tiie  deeds  in  question  by 
Howard  to  Huffman,  the  former  divested  himself  of  the  title, 
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and  the  latter  became  thereby  vested  with  an  inchoate  legd 
estate  before  registration  of  the  deeds. 

By  the  mere  act  of  returning  the  deeds  to  the  vendor,  what- 
ever may  have  been  the  intention,  no  title  could  revest  in  him; 
to  effect  this,  a  reconveyance  was  indispensable. 

It  is  well  settled  that  even  the  destruction  of  a  deed  for  land 
will  not  operate  to  revest  the  title  in  the  grantor. 

It  is,  perhaps,  true  that  the  intentional  surrender  or  cancel- 
lation of  the  deed,  made  expressly  with  a  view  to  revest  the 
title  in  the  grantor,  might  have  the  effect  of  a  reccmvejance; 
but  this  would  be  upon  the  principle  of  estoppel.  The  grantee, 
having  voluntarily  destroyed  or  surrendered  the  deed  with  the 
intention  of  defeating  his  own  title,  would  be  estopped  from 
setting  it  up,  or  showing  its  contents  by  parol  evidence:  4  Kenf  s 
Com.  196,  note  b. 

This  specific  instruction,  however,  was  not  asked  tost;  nor 
would  it  have  been  pertinent  upon  the  proof  in  the  record. 

Judgment  affirmed. 


I 


Destruotion  OB  Cancellation  of  Deed  by  Gbantki  or  iti  smmidar  tt 
grantor,  effect  of:  See  Tibeau  ▼.  Tibecm,  59  Am.  Deo.  329;  7%on^ptmT,  Thmp- 
•cm,  68  Id.  639,  and  cases  dted  in  the  notes. 


Washbubn  V.  Nashville  &  Chattanooga  R.  R.  Co* 

[8  Head,  <8&] 

OOBFORATIONS  AOT  THBOXTOH   iNSTBUMSNTALITr  OF  OmCEBS  AKD  AgEHT^ 

to  whom  the  anthority  of  the  ooipontion  jdmj  be  delegated  so  far  aa 
may  be  necessary  to  effect  the  puiposes  of  its  craatioD,  if  not  prohibited 
by  the  charter. 

SUPERINTENDSNT  OF  lUnJEtQAD  OOMPANT,   ClOTHKD  WITH  POWXR  AUD  Au- 

THOBTTY  of  board  of  directors,  in  regard  to  the  management  of  trains  and 
all  arrangements  connected  therewith,  is  the  immediate  zepreeentatiTe 
and  corporate  ezecntive  officer;  and  his  negligent  or  improper  order,  whidi 
canses  an  injnry,  renders  the  company  liable  as  much  as  if  it  had  ema- 
nated directly  from  the  company's  act  in  its  corporate  capacity. 

Rule  that  Master  is  not  Liable  fob  Injuht  to  Sebyant,  caoaed  by 
negligence  of  a  f  eUow-eervant,  is  not  applicable  to  a  case  where  the  serraat 
injured  was  not  at  the  time  of  the  injury  acting  in  the  sendee  of  the  mas- 
ter. 

Sxbvant  of  Railboad  Company,  Improfeblt  Absent  without  leave,  if  re- 
ceived on  one  of  the  company's  trains,  other  than  that  to  which  he  be- 
longs, without  objection  from  the  conductor,  who  is  aathoriied  and 
charged  with  the  duty  of  excluding  all  persons  not  lawfully  entitled  to 
be  on  the  train,  may  recover  for  an  iQJury  oaoaed  by  a  oolliiion  while  on 
such  train* 
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VkBao5  RiDiHo  Fkd  akd  nr  Baooass-oab  ot  Tradi,  with  knowladge  ol 
ihs  conductor,  ia  not^  by  reaaon  of  such  facti,  preclnded  from  reoor- 
ering  for  an  injury  caused  by  a  collision,  evon  though  he  might  not  or 
would  not  have  been  injured  if  he  had  remained  in  the  paaaenger-car. 

HTUBSBMB.  RUI.B  THAT  MASTER  IS  NOT  LlABLB  fOR  IlTJURIIS  TO  SkRTABI; 

oansed  by  the  negligence  of  a  feUow-servanti  is  applicable  to  servanta  ol 
railroad  companies  in  different  grades  ol  employm«nt^  one  being  snbov^ 
dinate  to  the  other,  quare. 

Actios  for  damages  for  injury  by  a  ooUiflion.  The  opinioo 
slates  the  facts; 

Foster  and  McEwetij  for  the  plaintiff. 
Ewing  and  Reidj  for  the  defendant. 

By  Coort,  McKinney,  J.  The  plaintiff  bnmght  this  actum 
against  the  company  to  recover  damages  for  an  injury  to  hii 
person,  occasioned  by  a  collision  between  two  trains,  on  the  de- 
fendant's road.  Under  the  instructions  of  the  court,  the  jtiry 
found  against  the  plaintiff. 

It  appears  that  about  the  eighth  of  December,  1857,  a  bridge 
on  the  road,  and  perhaps  a  hundred  yards  of  the  track,  were 
swe^t  off  by  a  flood,  so  that  the  trains  were  hindered  from 
passing  between  Nashville  and  Chattanooga  for  some  days 
otherwise  than  by  keeping  a  train  on  each  side  of  the  breach 
in  the  road,  and  changing  the  passengers  and  baggage  from 
one  train  to  the  other. 

On  the  morning  of  the  fourteenth  of  December,  before  the 
breach  had  been  repaired,  the  superintendent  of  the  road  di- 
rected Chilcutt,  an  engineer  in  the  employ  of  the  company,  to 
leave  Nashville  with  his  train  at  the  hour  of  five  o'clock  a.  m., 
ibe  schedule  time  of  departure  being  half-past  two  o'clock 
p.  M.  The  superintendent  informed  the  engineer  that  he  would 
find  a  train  in  readiness  on  the  other  side  of  the  breach  in  the 
road,  and  directed  him  to  transfer  his  passengers  and  baggage  to 
that  train,  and  to  go  through  to  Chattanooga,  stating  that  there 
would  be  no  train  from  the  latter  place  to  Nashville  that  day. 
The  agent  of  the  company  at  Chattanooga,  in  ignorance  of  the 
order  of  the  superintendent,  started  a  train  from  the  latter 
place  on  the  same  morning,  and  on  a  curve  in  the  road  the 
trains  came  in  collision,  whereby  the  plaintiff  received  a  seri- 
ous injury. 

The  telegraph  wires  were  broken,  so  that  no  oommunication 
could  be  made  in  that  way.  The  respective  conductors  of  the 
trains  being  entirely  ignorant  of  the  orders  given  at  the  oppo- 
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rite  ends  of  the  road,  and  neither  haying  the  least  expectadoQ 
of  meeting  a  train,  omitted  the  usual  precautions  to  prevent  a 
collision  when  running  out  of  time.  The  proof  shows  that  the 
train  from  Chattanooga  was  running  on  schedule  time,  but  the 
other  train  was  not. 

It  appears  that  the  plaintiff  was  an  engineer  in  the  employ 
of  the  company.  His  train  was  lying  idle  at  Chattanooga  on 
account  of  the  breach  in  the  road;  and  on  the  day  preceding 
the  collision,  he  got  upon  another  train  to  go  to  Nashville  on 
a  private  errand  of  his  own,  without  permission,  as  it  would 
seem,  from  the  proper  agent  of  the  company. 

Chilcutt  states  that  on  liis  way  to  Chattanooga,  on  the  day 
of  the  collision,  the  plaintiff  got  uix>n  his  train  at  Decherd's 
station,  a  point  between  Nashville  and  the  break  in  the  road, 
and  took  his  seat  in  the  baggage-car,  the  place  where  those 
who  ride  free  should  rit,  and  where  he  was  ritting  when  the 
collision  took  place. 

The  proof  shows  that  the  superintendent  had  the  entire 
management  and  control  of  the  rolling  stock  of  the  road; 
that  he  always  sent  out  and  received  the  trains;  and  also  had 
the  control  and  management  of  the  conductors,  engineers, 
brakemen,  and  all  other  employees  of  the  road,  all  of  whom 
were  bound. to  obey  his  orders, ''  according  to  the  rules  of  the 
road." 

The  court  instructed  the  jury,  in  substance,  that  the  super- 
intendent of  the  road  and  ^e  plaintiff  were  both  servants  of 
the  company;  and  that  for  an  injury  to  the  plaintiff  by  the 
negligence  or  misconduct  of  the  superintendent,  he  could 
maintain  no  action  against  the  company,  if  there  were  no  £iiult 
or  negligence  on  the  part  of  the  latter.  That  it  made  no  dif- 
ference that  the  one  servant  was  higher  in  authority  than  the 
other,  or  that  they  belonged  to  different  departments  of  the 
service.  Nor  did  it  make  any  difference  that  the  plaintiff  was 
not  actually  employed  in  the  service  of  the  company  on  th« 
day  the  injury  was  received,  unless  he  had  abandoned  the 
service  of  the  company  with  the  view  of  dissolving  the  relation 
of  servant.  The  court  further  stated,  in  effect,  that  the  board 
of  directors  of  the  company  was  to  be  regarded  as  the  princi- 
pal; and  that  an  employee  of  the  board,  though  styled  preri- 
dent,  or  superintendent,  could  not  be  so  considered. 

These  instructions  in  reference  to  the  facts  of  the  case  are 
incorrect,  we  think,  in  several  particulars. 

The  principle  that  the  master  is  not  liable  for  an  injury  re- 
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ceived  by  one  servant  from  the  negligence  of  another,  while 
both  are  acting  in  the  common  business  of  the  same  master — 
as  applied  to  railway  companies — is  comparatively  a  new  one 
everywhere,  but  especially  in  our  courts.  It  is  a  principle  of 
great  practical  importance,  and  care  must  be  ti^en  that  it 
be  not  applied  to  cases  not  clearly  falling  within  it.  In  some 
of  its  incidents,  it  can  scarcely  be  considered  as  yet  fully  set- 
tled. Whether  the  rule  be  applicable  to  servants  in  different 
grades,  or  where  they  are  subordinate,  the  one  to  the  other^ 
or  not,  in  the  same  employment,  are  questions  uix>n  which 
there  is  some  conflict  of  opinion  in  the  American  cases.  In 
most  of  the  cases,  however,  it  seems  to  be  thought  that  Such 
a  distinction  is  not  maintainable;  and  that  it  is  sufficient  thai 
both  servants  were  engaged  in  the  same  general  business. 

In  the  view  we  have  taken  of  the  present  case,  it  is,  perhaps^ 
not  necessary  that  we  should  very  minutely  consider  to  what 
extent  the  application  of  the  rule  may  be  varied  or  modified 
by  the  different  circumstances  of  particular  cases.  We  must 
be  careful,  however,  that  such  a  latitude  be  not  given  to  the 
rule  as  would  enable  the  corporation  to  evade  liability  in  all 
cases,  by  intrenching  itself  behind  its  officers  and  agents. 

In  the  view  of  the  circuit  judge,  the  superintendent  of  a  rail- 
way company  stands  upon  exactly  the  same  footing,  as  respects 
the  applicability  of  this  rule,  with  any  other  employee,  how- 
ever subordinate  his  position;  and.  so  of  the  president;  and 
that  the  board  of  directors  only,  in  view  of  the  rule,  is  to  be 
r^arded  as  the  principal  or  master.  Upon  this  question  we 
have  been  referred  to  no  authority  exactly  in  point. 

If  this  be  correct,  it  will  inevitably  follow  that  the  company 
cannot  be  held  liable,  in  a  case  like  the  present,  unless  it  can 
be  shown  that  the  injury  resulted  from  the  direct  action  of  the 
company  in  its  corporate  capacity.  This  is  absurd.  The  cor- 
poration of  necessity  acts  through  the  instrumentality  of  ita 
officers  and  agents.  If  not  prohibited  by  tho  charter,  it  may 
delegate  its  authority  to  its  officers  and  agents,  so  fiEir  as  may 
be  necessary  to  effect  the  purposes  of  its  creation.  It  must 
act  in  this  mode  or  not  act  at  all. 

The  superintendent  may  be  said  to  be,  as  respects  tliis  par- 
ticular company,  from  the  power  shown  to  have  been  given 
him  by  the  board,  the  imimediate  representative  of  the  com- 
pany— the  corporate  executive  officer — intrusted  for  the  time 
with  the  power  and  authority  of  the  board  of  directors,  so  far 
as  regards  the  control  and  management  of  the  trains  and  all 
iha  arrangements  connected  therewith. 
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Bite  ends  of  the  road,  and  neither  haying  the  least  expectation 
of  meeting  a  train,  omitted  the  usual  precautions  to  prevent  a 
collision  when  running  out  of  time.  The  proof  shows  that  the 
train  from  Chattanooga  was  running  on  schedule  time,  but  the 
other  train  was  not. 

It  appears  that  the  plaintiff  was  an  engineer  in  the  employ 
of  the  company.  His  train  wa?  lying  idle  at  Chattanooga  on 
account  of  the  breach  in  the  road;  and  on  the  day  preoeding 
the  collision,  he  got  upon  another  train  to  go  to  Nashville  oo 
a  private  errand  of  his  own,  without  permission,  as  it  would 
seem,  from  the  proper  agent  of  the  company. 

Chilcutt  states  that  on  his  way  to  Chattanooga,  on  the  day 
of  the  collision,  the  plaintiff  got  upon  his  train  at  Decherd^s 
station,  a  point  between  Nashville  and  the  break  in  the  rond, 
and  took  his  seat  in  the  baggage-car,  the  place  where  thot^e 
who  ride  free  should  sit,  and  where  he  was  sitting  when  the 
collision  took  place. 

The  proof  shows  that  the  superintendent  had  the  entire 
management  and  control  of  the  rolling  stock  of  the  road; 
that  he  always  sent  out  and  received  the  trains;  and  also  had 
the  control  and  management  of  the  conductors,  engineers, 
brakemen,  and  all  other  employees  of  the  road,  all  of  whom 
were  bound. to  obey  his  orders,  "  according  to  the  rules  of  the 
road." 

The  court  instructed  the  jury,  in  substance,  that  the  super- 
intendent of  the  road  and  ^e  plaintiff  were  both  servants  of 
the  company;  and  that  for  an  injury  to  the  plaintiff  by  the 
negligence  or  misconduct  of  the  superintendent,  he  could 
maintain  no  action  against  the  company,  if  there  were  no  £iiult 
or  negligence  on  the  part  of  the  latter.  That  it  made  no  dif- 
ference that  the  one  servant  was  higher  in  authority  than  the 
other,  or  that  they  belonged  to  different  departments  of  the 
service.  Nor  did  it  make  any  difference  that  the  plaintiff  was 
not  actually  employed  in  the  service  of  the  company  on  tli6 
day  the  injury  was  received,  unless  he  had  abandoned  the 
service  of  the  company  with  the  view  of  dissolving  the  relation 
of  servant.  The  court  further  stated,  in  effect,  that  the  board 
of  directors  of  the  company  was  to  be  regarded  as  the  princi* 
pal;  and  that  an  employee  of  the  board,  though  styled  presi- 
dent, or  superintendent,  could  not  be  so  considered. 

These  instructions  in  reference  to  the  facts  of  the  case  are 
incorrect,  we  think,  in  several  particulars. 

The  principle  that  the  master  is  not  liable  for  an  injury  re- 
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ceived  by  one  servant  from  the  negligence  of  another,  while 
both  are  acting  in  the  common  business  of  the  same  master — 
as  applied  to  railway  companies — is  comparatively  a  new  one 
everywhere,  but  especially  in  our  courts.  It  is  a  principle  of 
great  practical  importance,  and  care  must  be  taken  that  it 
be  not  applied  to  cases  not  clearly  (ailing  within  it.  In  some 
of  its  incidents,  it  can  scarcely  be  considered  as  yet  fully  set- 
tled. Whether  the  rule  be  applicable  to  servants  in  different 
grades,  or  where  they  are  subordinate,  the  one  to  the  other^ 
or  not,  in  the  same  employment,  are  questions  uix>n  which 
there  is  some  conflict  of  opinion  in  the  American  cases.  In 
most  of  the  cases,  however,  it  seems  to  be  thought  that  such 
a  distinction  is  not  maintainable;  and  that  it  is  sufficient  thai 
both  servants  were  engaged  in  the  same  general  business. 

In  the  view  we  have  taken  of  the  present  case,  it  is,  perhaps^ 
not  necessary  that  we  should  very  minutely  consider  to  what 
extent  the  application  of  the  rule  may  be  varied  or  modified 
by  the  different  circumstances  of  particular  cases.  We  must 
be  careful,  however,  that  such  a  latitude  be  not  given  to  the 
rule  as  would  enable  the  corporation  to  evade  liability  in  all 
cases,  by  intrenching  itself  behind  its  officers  and  agents. 

In  the  view  of  the  circuit  judge,  the  superintendent  of  a  rail- 
way company  stands  upon  exactly  the  same  footing,  as  respects 
the  applicability  of  this  rule,  with  any  other  employee,  how- 
ever subordinate  his  position;  and.  so  of  the  president;  and 
that  the  board  of  directors  only,  in  view  of  the  rule,  is  to  be 
r^^ded  as  the  principal  or  master.  Upon  this  question  we 
have  been  referred  to  no  authority  exactly  in  point. 

If  this  be  correct,  it  will  inevitably  follow  that  the  company 
cannot  be  held  liable,  in  a  case  like  the  present,  unless  it  can 
be  shown  that  the  injury  resulted  from  the  direct  action  of  the 
company  in  its  corporate  capacity.  This  is  absurd.  The  cor- 
poration of  necessity  acts  through  the  instrumentality  of  ita 
officers  and  agents.  If  not  prohibited  by  tho  charter,  it  may 
delegate  its  authority  to  its  officers  and  agents,  so  far  as  may 
be  necessary  to  effect  the  purposes  of  its  creation.  It  must 
act  in  this  mode  or  not  act  at  all. 

The  superintendent  may  be  said  to  be,  as  respects  tliis  par- 
ticular company,  from  the  power  shown  to  have  been  given 
him  by  the  board,  the  iinmediate  representative  of  the  com- 
pany— the  corporate  executive  officer — intrusted  for  the  time 
with  the  power  and  authority  of  the  board  of  directors,  so  far 
as  regards  the  control  and  management  of  the  trains  and  all 
the  arrangements  connected  therewith 
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In  this  view,  the  company  must  be  held  liable  for  an  injurj 
resulting  from  the  negligence  or  improper  order  of  the  super- 
intendent, just  as  much  as  if  it  had  emanated  directly  from 
an  act  of  the  company  in  its  corporate  capacity. 

The  matter  of  fact,  that  it  was  culpable  negligence  in  the 
superintendent  to  start  a  train  from  Nashville  out  of  time, 
without  any  precaution  whatever  to  avoid  a  coUiskm  with  a 
train  coming  in  the  opposite  direction,  is  not  denied. 

But  the  instructions  are  erroneous  in  another  respect.  The 
principle  stated  above  does  not  apply  "where  the  servant 
injured  was  not,  at  the  time  of  the  injury,  acting  in  the  service 
of  the  master.  In  such  case,  the  servant  injured  is  substan- 
tially a  stranger,  and  entitled  to  all  the  privileges  he  would 
have  had  if  he  had  not  been  a  servant:"  HtUehinsan  v.  Yark^ 
N.  &  B.  Ry,  Co.,  6  Eng.  R.  &  C.  Cas.  580,  cited  in  note  to 
Hayes  v.  Western  R.  R.  Corp,,  1  Am.  Ry.  Cas.  668. 

The  plaintiff  in  the  present  case  may  have  been  blamable 
for  leaving  his  post  of  service  without  permission  from  the 
proper  source;  how  that  frict  is,  does  not  satisfactorily  appear. 
But  admitting  he  was  improperly  absent  without  leave,  still 
he  was  received  on  another  train  of  the  company  without 
objection  by  the  conductor,  who  was  intrusted  with  the  duty 
of  excluding  all  persons  not  lawfrilly  entitled  to  be  on  the 
train.  And  whatever  may  have  been  the  exact  relation  of  the 
plaintiff  to  the  company,  under  these  circumstances,  it  cei^ 
tainly  cannot  be  said,  in  the  sense  of  the  rule,  or  in  any  proper 
sense,  that  he  was  then  acting  in  the  service  of  the  company. 
The  fact  that  his  absence  from  duty  without  permission  may 
have  made  him  liable  to  an  action  by  the  company,  does  not 
affect  the  question  before  us. 

For  the  foregoing  reasons,  we  think  the  rule  is  not  applica- 
ble to  this  case. 

The  fact  that  the  plaintiff  was  riding  in  the  baggage-car  does 
not  affect  the  case;  though,  frrom  the  proof,  that  was  the  proper 
place  for  him  to  be  under  the  circumstances. 

It  is  laid  down  in  Redfield  «i  Railways,  331, 332,  that  ^'oue 
being  in  the  baggage-car,  with  the  knowledge  of  the  conductor, 
will  not  preclude  him  from  a  recovery  for  an  injury  caused  by 
a  collision,  even  though  he  might  or  would  not  have  been 
mjured  if  he  had  remained  in  the  passenger-car :''  PhUadd^ 
pkia  &  Reading  R.  R,  Co.  v.  Derby^  14  How.  468. 

Nor  does  it  affect  the  question  thai  the  plaintiff,  at  the  time 
of  the  injury,  was  '^  riding  free."    The  same  author  lays  it 
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dowa  that  ^'the  liabilities  of  the  company  attach,  although  the 
passcDger  were  riding  upon  a  free  ticket:"  Rcnlfield  on  Rail- 
ways, 328,  and  note;  see  also  PhUadelphia  ds  Reading  R.  R  Co. 
▼.  Detlyy,  14  How.  468. 

Upon  the  whole  case,  we  think  the  judgment  is  erroneous, 
and  it  ?rill  be  reversed. 


Liabhitt  ov  Masxse  fob  Ivjukt  io  Sikvast  wt  NsouBSKai  or  Vn,* 
iffw-eEMVABT;  and  who  are  f eUow-^ervaata:  See  IVe  t.  Sat^urd^  07  Aja>  Dea 

6S7,  and  the  extensive  note  thereto,  diacnisiiig  this  aabject,  588-^7.  Tbi 
principal  caae  is  cited  in  Smith  v.  Ojiford  I.  Co.,  42  N.  J.  H  471,  to  the  point 
that  was  reseiTed  in  the  opinion,  as  to  whether  the  soperintendent  of  a  rail- 
road eompany  was  a  fellow-aenrantwith  an  ordinary  employ ee^  and  it  is  thcM 
Ud  that  they  are  not  f eUow-aervaats  in  a  common  employmeaL 

LlABnJTT  OT  CaBKIXR  fOB.  IVJUBT  TO  PKBflOX  RuUVa  05    Bjumaos-oab 

or  TBACf :  See  note  to  In^U  ▼.  BiOb^  43  Am.  Deo.  366. 

LiABiLinr  or  Carrizb  fob  Injtbt  to  Pebsoii  Carbud  GaATUiiorsLX: 
See  NoUon  ▼.  WeaUm  R.  R.  Corporaikm,  69  Am.  Dec  623,  and  cases  cited  in 
the  note  628.  In  Pemayhtmda  R.  R,  Co.  t.  LangtUm,  9S  Fa.  Si  32;  the  prin- 
cipal caae  is  cited  to  the  point  that  a  railroad  company  is  KaiUe  to  a  pcnoa 
Waveling  on  a  free  paaa^  for  an  injury  camsd  by  its  nei^ignoai 
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At  Pusuo  Auonoir  Sals  of  Lavp,  Votdob  mat,  Uvcfowir  to  Bn>Dn% 
prirately  depate  a  third  party  to  attend  the  sale^  and  bid  progreasiTely 
for  the  properly  on  his  account,  as  a  defensire  precaution  to  prerent  H 
being  sold  at  an  nnder-value;  but  the  employment  of  a  number  of  per- 
sons as  puffers  to  make  fictitious  biddings,  with  the  view  of  taking  advan- 
tage of  the  eagerness  of  buyers,  to  raise  the  price,  and  not  as  a  defensive 
precaution,  if  the  purchaser  is  actually  misled,  is  fraudulent^  and  avoids 
the  sale. 

ViNDOB  PuBUOLT  BnxEviNO  BiOBT  TO  Makb  Ohx  BixxDnio  and  no 
more  through  a  person  named,  if  he  secretly  employs  others  to  make  gen- 
eral and  repeated  biddings,  is  guilty  of  such  fraudulent  conduct  as  wQl 
entitle  the  purchaser  to  abandon  the  contract. 

kDWRTtsBiQ  THAT  Saub  18  TO  bi  wftbodt  Bssbbtb  ezdudes  all  inters 
lerence  by  the  vendor  or  others  for  him,  with  the  right  of  the  public  t» 
have  the  property  sold  to  the  highest  bidder,  and  any  arrangement  by 
him,  with  others^  the  result  of  which  will  be  to  prevent  a  sale  under  a 
fixed  sum,  will  operate  to  avoid  the  sale. 

Bill  in  equity.    The  facts  are  stated  in  the  opiiiion. 

Trimble  and  McEwen^  for  the  complainants. 
Reidy  tar  the  defendants. 
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By  Court,  McKinnet,  J.  We  perceiYO  no  error  in  the  de- 
cree of  the  chancellor  in  this  cause. 

The  complainant  Davis  seeks  to  avoid  the  purchase  of  torn 
small  lots  of  land  made  by  him  at  public  auction  on  the 
twenty-third  of  June,  1858,  on  the  ground  that  by-biddera  were 
employed,  whereby  he  was  induced  to  give  a  higher  price  fat 
the  same,  and  more  than  the  lands  were  worth. 

It  appears  that  the  lands  had  been  divided  into  small  lotSi 
and  were  brought  to  sale  by  the  executors  of  H.  Petway,  pui^ 
suant  to  the  directions  of  the  will  of  the  testator. 

The  executors  employed  a  person  of  experience  to  aid  in  the 
management  of  the  general  business  of  dividing,  estimating 
the  value,  and  selling  the  lands.  A  map  was  made,  upon  which 
the  several  lots  were  represented,  and  the  minimum  value  ol 
each  marked  thereon  in  figures.  This  was  done  by  the  exec- 
utors, on  consultation  with  the  person  employed  by  them  to 
superintend  the  sale.  The  estimated  value  of  the  several  lots 
seems,  from  the  proof,  not  to  have  been  unreasonable. 

The  proof  clearly  establishes  that,  prior  to  the  opening  of  the 
sale,  no  arrangement  was  made,  nor  was  anything  said  on  the 
subject  of  procuring  by-bidders  at  the  sale.  But  it  appears 
that  during  the  progress  of  the  sale,  when  the  biddings  for  any 
particular  lot  were  below  the  estimated  value,  the  person  em- 
ployed to  conduct  the  sale — of  his  own  accord,  and  without 
any  conference  with  the  executors — ^would  request  some  one  of 
the  by-standers  to  bid  for  the  same  to  an  amount  in  no  instance 
exceeding  the  minimum  value  previously  placed  on  the  same; 
nor  was  more  than  one  individual  spoken  to  in  any  instance  to 
bid  for  the  same  lot 

It  appears  that  perhaps  three  difierent  persons  had  been 
thus  requested  to  bid  during  the  progress  of  the  sale,  for  dif- 
ferent lots,  by  the  agent  conducting  the  sale,  without  the  knowl- 
edge of  the  executors.  But  there  was  no  such  by-bidding  as  to 
any  of  the  lots  purchased  by  the  complainant,  except  one;  and 
the  proof  shows  that  in  that  instance  the  lot  did  not  sell  for 
more  than  its  fair  value,  nor  beyond  the  minimum  price  fixed 
upon  it.  It  also  appears  that  for  some  considerable  time  after 
his  purchase  the  complainant  seemed  to  be  perfectly  satisfied 
wi  h  his  purchase. 

Upon  these  facts,  the  chancellor  dismissed  the  bill,  and  we 
think  this  was  proper. 

There  is  much  discussion  in  the  books  upon  the  question 
whether  a  sale  at  auction  may  be  avoided  by  the  purchaser. 
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because  by-bidders  or  puffers  were  employed  by  the  owner  or 
auctioneer.  The  proper  way,  it  is  said,  is  to  give  notice  if  such 
a  thing  be  intended.  But  yet,  the  weight  of  authority,  both 
in  this  country  and  in  England,  seems  to  be  in  favor  of  per- 
mitting the  owner,  without  such  notice,  to  employ  a  person  to 
bid  for  him,  if  he  does  this  in  good  faith,  with  no  other  purpose 
than  to  prevent  a  sacrifice  of  the  property  under  a  given  price: 
2  Parsons  on  Cont.  417;  2  Kent's  Com.,  6th  ed.,  538,  639; 
Addison  on  Cont  134,  154.  The  latter  author  lays  it  down 
that  the  vendor  may,  unknown  to  the  bidders,  privately  de- 
pute a  third  party  to  attend  the  sale  and  bid  progressively  for 
the  property  on  his  account,  as  a  defensive  precaution  to 
prevent  it  from  being  sold  at  an  under-value;  but  he  cannot 
lawfully  employ  more  than  one  person  for  such  a  pur|)09e.  If 
a  number  of  persons  are  employed  as  puffers  to  make  fictitious 
biddings,  with  the  view  of  taking  advantage  of  the  eageniess 
of  buyers  to  screw  up  the  price,  and  not  for  a  defensive  precau- 
tion to  prevent  a  sale  at  an  under-value,  this  is  an  imposition 
and  a  fraud,  and  avoids  the  sale. 

And  if  the  vendor  publicly  reserves  the  right  to  make  one 
bidding,  and  no  more,  through  a  person  who  is  named,  and 
then  secretly  employs  another  person  to  make  general  and  re- 
peated biddings,  this  is  such  a  fraud  as  will  entitle  the  pur- 
chaser to  abandon  the  contract.  And  if  by  the  advertisement 
the  property  is  to  be  sold  '^  without  reserve,"  this  excludes  all 
interference  by  the  vendor,  or  others  for  him,  with  the  right  of 
the  public  to  have  the  property  at  the  highest  bidding.  And 
in  such  case,  any  arrangement  between  the  vendor  and  a  third 
party,  the  result  of  which  is  to  prevent  the  property  from  being 
sold  under  a  fixed  sum,  mil  render  the  sale  void. 

It  must  often  be  very  difiicult,  of  course,  to  discriminate  be* 
tween  an  honest  design  to  prevent  a  sacrifice  of  the  property, 
and  a  fraudulent  purpose  to  impose  on  bidders;  but  this  does 
not  affect  the  principle  involved  in  the  distinction. 

It  seems  that  in  order  to  avoid  the  sale  on  this  ground,  it 
must  be  shown  that  under-bidders  or  puffers  are  employed  to 
enhance  the  price  and  deceive  other  bidderSi  and  that  they  are 
in  Cetct  misled  thereby:  1  Story's  Eq.  Jur.,  sec.  293. 

According  to  this  doctrine^  it  is  clear  that  in  the  present 
case  there  is  no  ground  for  avoiding  the  sale. 

Nothing  more  was  done  by  the  agent  of  the  defendants  than 
WHS  in  good  faith  conaidered  necessary  to  prevent  a  sale  of  the 
property  at  less  than  its  fiedr  value.    This  much  it  was  law- 
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SOUTHBBN   StBAMSHIP   CoifPANY  V.   SpABEB. 
WRASvnraxiv  Lm  Oommon  Cabxixb,  mat  Mamm  Wbat  OoanmAcr  Ha 

PULA8X8  A8  TO  HIS  COMFBNaATION. 

Whkrb  Whabvi^oxb  Spiconxs  ms  Ratis  of  Chabois  and  Givn  NonoB 
TO  CusTOim  DT  Advance,  and  the  latter  afterwards  makes  use  of  th* 
wliar^  he  thereby  assents  to  the  proposed  charges,  and  cannot  refuse  to 
pay  them  on  the  ground  that  they  are  more  than  is  reasonable  or  cus- 
tomary; and  the  same  mle  applies  in  the  caee  of  tayem-keepers  and 
wwehonaemen. 

Action  upon  aooonnt  for  wharfage  daes.  The  plaintiff  set 
out  a  copy  of  the  published  rates  of  charges  on  his  wharf,  of 
which  he  alleged  the  defendants  had  notice  before  contracting 
the  account  sued  on,  and  he  also  averred  that  the  charges  in 
the  account  sued  on  corresponded  with  the  published  rates.  The 
defendants  pleaded  a  general  denial.  Upon  the  trial  it  was 
proved  that  the  defendants  had  notice  of  the  plaintlff^s  pub- 
lished rates  of  wharfage  before  they  made  use  of  the  whart 
The  defendants  asked  a  witness  whether  the  charges  in  the 
account  were  not  more  than  a  reasonable  and  remunerative 
compensation  to  the  plaintiff  for  the  use  of  the  wharf;  and 
whether  there  were  any  uniform  customary  charges;  and 
whether  the  notice  by  the  plaintiff  was  not  the  first  establish- 
ment of  such  rates.  The  plaintiff's  objection  to  these  questions 
was  sustained,  and  the  defendants  excepted.  The  court  charged 
that  if  the  defendants  had  full  notice  of  the  plaintiff's  terms 
of  wharfage,  they  would  be  lx>und  by  them.    Verdict  and  judg- 
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ment  were  rendered  for  the  plaintiff  in  the  amount  claimed. 
The  defendants  moved  for  a  new  trial  on  the  ground  that  the 
court  ened  in  excluding  the  testimony  offered  and  in  charging 
the  jury.  The  motion  was  overruled,  and  the  defendants 
appealed. 

F.  S.  Stoetdale^  for  the  appellants. 
Rector  and  HdU^  for  the  appellee. 

By  Court,  Wheeler,  C.  J.  It  cannot  be  doubted  that  a 
wharfinger,  no  less  than  a  common  carrier  (1  Parsons  on 
Cont.  649),  may  make  what  contract  he  pleases  as  to  his 
compensation.  If  a  tavern-keeper,  warehouseman,  or  wharfin- 
ger specifies  his  rates  of  charges,  and  gives  notice  to  a  customer 
in  advance,  and  the  latter  afterwards  puts  up  at  his  tavern,  or 
makes  use  of  his  warehouse  or  wharf,  he  thereby  assents  to  the 
proposed  charges,  and  cannot  refuse  to  pay  them,  upon  the 
ground  that  they  are  more  than  is  reasonable  or  customary. 
By  the  use  of  the  wharf,  after  notice  of  the  plaintiff's  rates  of 
charges,  the  defendants  impliedly  contracted  to  pay  them,  and 
they  cannot  now  disaffirm  their  contract.  There  is  no  error  in 
the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 


SeAWELL    V.    GSEEKWAY. 

(22TBZiJ»«L] 

Order  ov  Coubt  Afpboyiho  Aoooubt  of  Tbustki,  nr  Which  He  Qlaxmb 
Ckrtaik  Credit,  is  not  ooncliuive  as  to  his  right  to  saeh  credit^  bat  the 
coart  may,  at  a  fatare  time,  investigate  and  restate  the  accoont. 

Qbdbrs  Passino  Accounts  or  Tbdbtsbb  mat  bb  Conbidkbxd  as  Obdkbs  oh 
Judgments  Nisi,  subject  to  be  set  aside  npoa  fatnre  inquiry  into  the 
correctness  of  the  accounts. 

Tbustes  cannot  Establish  Pact  of  Loss  of  Tbust  Fund  by  his  own  on- 
corroborated  testimony. 

TBUSTEB  is  AlLOWBD  to  TbSTIFT  to  RzTBHT  of  LoSB  BT  ThBFT  OB  BOB- 

bbby;  but  a  foundation  for  this  testinumy  most  be  fiiBt  laid  by  proving 
the  theft  or  robbery  afam<fe»  9mMt. 

AssiGNif ENT  by  an  insolvent  to  a  tmstee  fixr  the  benefit  of 
his  creditors.  The  creditors  applied  to  the  oonrt  to  enforce  the 
assignment  and  obtain  the  payment  of  their  claims.  During 
the  litigation  the  trustee  died,  and  upon  the  application  of  the 
insolyent,  with  the  concurrence  of  the  creditor,  the  court  ap- 
pointed Uie  plaintiff  in  error,  Seawell,  as  trustee  in  the  plaoe 
of  the  deceased  trustee.    The  cq;nnion  states  the  case. 
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Allen  and  Hcde^  for  the  plaintiff  in  error. 
WiViam  8.  GIom,  for  the  defendants  in  error. 

By  Court,  Bell,  J.  It  appears  firom  the  record  of  this  cause 
that  the  appellant  Seawell  was  administering  a  trost  estate  for 
the  benefit  of  creditors,  nnder  the  control  of  the  district  court 
for  Calhoun  county. 

It  appears  that  the  court,  firom  time  to  time,  appointed  an 
auditor  to  examine  the  accounts  of  the  trustee,  and  to  report 
upon  them.  It  appears  that  at  the  January  term,  1857,  of  the 
court,  the  trustee  filed  an  account,  and  the  auditor  appointed 
by  the  court  also  filed  a  report;  but  whether  the  report  of  the 
auditor  was  upon  the  account  then  filed  by  the  trustee,  or  had 
relation  to  other  accounts  previously  filed,  does  not  very  dis- 
tinctly  appear  from  the  record,  and  is  not,  perhaps,  very 
material. 

In  his  account  filed  at  the  January  term,  1857,  the  trustee, 
amongst  other  things,  reported  to  the  court  that  a  sum  of 
money,  amounting  to  about  one  thousand  three  hundred  and 
twenty  dollars,  belonging  to  the  trust  estate  which  he  was  ad- 
ministering,  had  been  taken  from  his  safe,  between  the  fourth 
day  of  March,  1855,  and  the  twenty-ninth  day  of  September, 
of  the  same  year,  by  some  person  to  the  trustee  unknown.  In 
other  words,  the  trustee  reported  that  the  sum  of  one  thousand 
three  hundred  and  twenty  dollars  had  been  stolen  from  him. 
He  asked  that  he  might  be  allowed  a  credit  for  that  amount, 
less  his  commissions  on  the  same.  It  does  not  appear  that  the 
auditor  objected,  at  that  time,  to  the  allowance  by  the  court  o1 
the  credit  claimed  by  the  trustee,  on  account  of  the  money 
alleged  to  have  been  stolen. 

The  trustee  made  affidavit  that  the  money  had  been  stolen 
from  him,  but  there  was  no  other  evidence  of  the  theft,  and 
no  other  evidence  that  the  money  was  at  any  time  deposited 
in  the  safe  from  which  the  trustee  said  it  had  been  stolen. 
The  court  made  an  order,  approving  the  account  of  the  trustea 
At  the  next  term  of  the  court,  the  auditor,  in  a  report  then 
made  to  the  court,  remarked  upon  the  allowance  to  the  trustee 
of  a  credit  for  the  amount  alleged  to  have  been  stolen ,  and 
questioned  the  right  of  the  trustee  to  have  the  credit  allowed 
him.  At  the  same  time,  the  defendants  in  error,  as  creditors 
interested  in  the  trust  estate  which  the  plaintiff  in  error  waf 
administering,  came  into  court,  and  denied  the  right  of  the 
trustee  to  have  the  credit  allowed  him.    They  also  denied  the 
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k>88  of  the  money,  and  prayed  the  court  to  compel  the  tmstea 
to  distribute  the  money  amongst  the  creditors  of  the  trust 
estate. 

The  court  permitted  an  issue  to  be  formed,  and  the  tnxstee 
not  being  able  to  present  to  the  court  any  evidence  of  the  loss 
of  the  money,  besides  his  own  oath,  the  court  decided  that  it 
was  not  competent  for  him  to  prove  the  loss  of  the  money  hj 
his  own  oath,  and  made  a  decree  charging  the  trustee  with  the 
amount  alleged  to  have  been  stolen,  and  requiring  him  to  paj 
out  the  same  for  the  benefit  of  the  creditors. 

It  is  urged  by  the  trustee,  who  is  plaintiff  in  error,  that  the 
order  of  the  court,  at  the  January  term,  1857,  approving  his 
account,  was  conclusive  of  his  right  to  the  credit  which  he 
claimed;  and  that  it  was  error  in  the  court  to  permit  his  ac- 
count, at  a  future  term,  to  be  investigated,  and  to  restate  the 
same,  thereby  annulling  the  former  order  by  which  the  account 
was  approved.  The  trustee  also  insists  that  the  court  erred  in 
its  judgment,  that  he  was  not  competent  to  prove  the  loss  of 
tlie  money  by  his  own  oath. 

We  are  of  opinion  that  the  court  did  not  err  in  permitting 
the  claim  of  the  trustee  to  be  allowed  a  credit  for  the  monej 
alleged  to  have  been  stolen,  to  be  contested  by  the  creditors  of 
the  trust  estate.  The  proceedings  of  the  court,  in  the  admin- 
istration of  the  trust,  were  for  the  most  part  ez  parte.  The 
court  was  exercising  the  powers  of  a  court  of  chancery,  and  it 
was  very  proper  to  consider  all  orders  passing  the  accounts  of 
the  trustee  as  orders  or  judgments  ntsi,  subject  to  be  set  aside 
upon  future  inquiry  into  the  correctness  of  the  accounts.  It 
was  competent  for  the  court,  in  the  administration  of  the  trust, 
to  proceed  in  such  manner  as  best  suited  its  own  conveni^ice, 
and  the  convenience  of  the  agents  who  assisted  the  court  in 
the  administration  of  the  trust,  and  above  all,  in  such  a  man- 
ner as  would  best  attain  the  object  to  be  accompUshed,  which 
was  the  fair  and  just  administration  of  the  trust  estate  for  the 
benefit  of  the  creditors. 

We  are  also  of  opinion  that  there  was  no  error  in  the  judg- 
ment of  the  court,  that  the  trustee  could  not  establish  the  fact 
of  the  loss  of  the  money  by  his  own  testimony  alone.  There  is 
a  class  of  cases  in  which  a  party  who  sustains  a  loss  by  theft 
or  robbery  is  permitted  to  testify  to  the  extent  of  the  loss. 
But  in  all  these  cases  a  foundation  must  be  first  laid  for  the  oath 
of  the  interested  party.  And  when  the  foundation  has  been 
laid,  there  is  a  limitation  upon  the  parly's  right  to  profve  the 
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e:ttent  of  his  Iobb  by  his  own  oath.  An  illustration  of  this 
class  of  cases  is  famished  by  the  case  of  Herman  ▼.  DrinlD' 
watery  1  'Greenl.  27.  In  that  case,  a  shipmaster  had  received 
a  trunk  on  board  his  vessel,  to  be  carried  to  another  port.  On 
the  way  he  rifled  the  trunk  of  its  contents.  The  owner  of  the 
trunk,  after  proving  the  delivery  of  it  to  the  shipmaster,  and 
the  fact  that  it  had  been  rifled,  was  permitted  to  testify  as  to 
its  contents.  But  even  in  such  a  case,  the  party  interested  can 
only  recover  damages  for  the  value  of  such  articles  as  are 
ordinarily  necessary  for  the  convenience  and  use  of  a  traveler: 
See  Clarh  v.  Spenee,  10  Watts,  335. 

It  is  not  very  clearly  settled  whether,  in  any  case,  the  party's 
own  oath  will  be  received  as  to  the  extent  of  his  damages  until 
the  theft  or  robbery,  as  the  case  may  be,  has  been  proved 
aliunde.  We  have  not  been  able  to  find  a  case  where  the 
party's  own  oath  was  received,  unsupported  by  other  evidence, 
to  prove  both  a  loss  and  the  extent  of  it. 

In  the  case  of  trustees,  the  law  on  this  subject  is  more  clearly 
settled  than  in  the  case  of  bailments.  Mr.  Hill,  in  his  work 
on  the  law  relating  to  trustees  (marginal  page  573),  says: 
"Where,  fix)m  necessity  or  convenience,  a  trustee  is  justified  in 
keeping  any  part  of  the  trust  property  in  his  possession,  and 
without  any  negligence  on  his  part  it  is  lost  by  robbery,  he  will 
not  be  held  responsible  for  the  loss,  but  will  be  allowed  the 
amount  in  passing  his  accounts,  and  this  amount  may  be 
proved  by  the  trustee's  own  affidavit,  for  it  would  frequently 
be  difficult  to  obtain  any  other  proof."  The  cases  cited  by  the 
author  in  support  of  this  proposition  are  Morley  v.  Morleyj  2 
Ch.  Cas.  2;  Knight  v.  Earl  of  Plymouthj  3  Atk.  480;  and  Jane$ 
V.  LewiSy  2  Ves.  sen.  240.  It  will  be  observed  that  the  author 
does  not  say  that  the  affidavit  of  the  trustee  will  be  received  to 
prove  the  robbery,  and  the  extent  of  the  loss.  And  the  cases 
dted  only  go  to  the  extent  of  permitting  the  affidavit  to  be 
received  in  relation  to  the  damages  after  the  loss  or  robbery 
has  been  proved  aliunde.  The  case  of  Morley  v.  Motley ^  Bupra^ 
was  decided  in  the  year  1678,  in  the  reign  of  Charles  II.  The 
defendant  in  that  case  was  trustee  for  an  infant,  and  received 
forty  pounds  in  gold  of  the  infant's  money.  The  trustee  was 
robbed  by  his  servant  of  two  hundred  pounds  of  his  own  money, 
and  the  forty  pounds  belonging  to  the  infant.  The  case  shows 
that  it  was  proved  aUunde  that  the  trustee  was  robbed  of  money. 
The  loss  of  the  forty  pounds  was  proved  by  the  trustee's  oath 
alone.  The  trustee  was  held  not  chargeable  with  the  forty 
poxmds. 
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The  case  of  Knight  y.  Plymouthf  8  Atk.  480,  was  not  a 
of  robbery.  In  that  case.  Knight  was  the  reodver  of  Loid 
Plymonth's  estate.  He  had  in  his  hands  seven  hnndred  pounds 
and  upwards  in  rents.  Not  thinking  it  safe  to  remit  the  mon^ 
to  London,  he  paid  it  to  a  tradesman,  who  at  the  time  was  in 
good  credit,  and  took  bills  on  London  for  the  amoont.  The 
tradesman  nnezpectedly  became  bankrupt,  and  the  bills  not 
being  paid,  the  money  was  lost.  The  receiver  was  held  not 
liable. 

In  the  case  of  Jones  v.  Lewis^  2  Ves.  sen.  240,  the  question  of 
the  admissibility  of  the  party's  own  oath  did  not  arise.  In 
that  case  the  lord  chancellor  said:  '^If  a  trustee  is  robbed,  that 
robbery,  properly  proved,  shall  be  a  discharge,  provided  he  has 
kept  tiie  goods  as  he  would  keep  his  own."  We  have  noticed 
these  cases  thus,  because  the  reports  of  them  are  not  generally 
within  the  reach  of  the  members  of  the  profession  in  this  state; 
and  as  they  are  quoted  by  a  popular  author  in  support  of  the 
general  proposition  that  the  trustee's  affidavit  will  be  received 
to  prove  the  amount  of  a  loss  sustained  by  robbery,  we  have 
thought  it  proper  to  show  that  the  cases  do  not  lay  down  the 
doctrine  that  the  robbery  itself,  as  well  as  the  amount  lost,  may 
be  proved  by  the  trustee's  own  oath. 

In  the  case  of  Clark  v.  SpencCj  10  Watts,  835,  it  was  said 
that  the  party's  own  oath  would  not  be  received  to  prove  the 
extent  of  a  loss  or  the  contents  of  a  package,  merely  because 
no  other  evidence  of  the  fact  can  be  obtained.  ^^For,"  said 
the  court,  "  if  a  merchant,  sending  goods  to  his  correspondent, 
chooses  to  pack  them  himself^  his  n^lect  to  furnish  himself 
with  the  ordinary  proof  is  no  reason  for  dispensing  with  the 
rule  of  evidence  which  requires  disinterested  testimony."  So 
it  may  be  said  in  this  case  that  the  trustee  might  have  taken 
such  precautions  as  would  have  enabled  him  to  prove  the  rob- 
bery by  other  evidence  than  his  own  oath;  and  we  do  not  think 
that  the  rule  of  evidence  which  requires  disinterested  testimony 
can  be  so  much  relaxed  as  to  discharge  the  trustee  from  lia- 
bility, under  the  circumstances  of  this  case.  Whatever  relax- 
ation  of  this  rule  has  been  recognixed  or  permitted  by  the 
courts  has  been,  where  there  is  something  peculiar  and  extra- 
ordinary in  the  circumstances  of  the  case,  as  was  said  in  the 
case  above  referred  to,  Clark  v.  Spenee^  supra. 

That  all  the  facts  of  this  case  may  be  understood,  we  think 
it  proper  to  state  that  the  trustee  Seavroll  ofTered  to  prove  by 
two  witnesses  that  he  had  informed  them  of  the  loss  of  the 
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money  about  September,  1855,  wben  he  alleges  that  he  first 
discovered  the  loss.  The  trustee  also  states  in  his  affidavit, 
which  acooxnx>anied  his  account  rendered  at  the  January  term, 
1857,  and  which  he  again  offered  in  evidence  on  the  final  trial, 
that  he  did  not  open  the  safe  in  which  the  money  was  depos- 
ited from  the  fourth  day  of  March  until  the  twenty-ninth  day 
of  September. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed.  

ExoKXRATioH  ow  Tbvstib  bt  Tdht,  Bobbirt,  Casualtt,  Fauubb 
OF  Banksbs  akd  SouonoRS,  Dbtaulxb  of  AobntBi  R€.— a  trustee  ie 
bound  to  oondact  the  iMuineai  of  the  tnut  in  the  tame  wmy  in  which  an  ordi- 
oaiilj  pnident  man  of  tmsineai  oondacta  hi*  own  bnsineH.  In  the  manage- 
ment and  preservation  of  the  fnnda  from  Ion,  he  must  oae  the  same  care  that 
pmdent  men  ordinarily  use  in  their  own  buiineai:  Note  to  Nye^»  EMtate,  40 
Am.  Dec.  607;  Spaght  ▼.  OomhI,  L.  R.  22  Gh.  D.  727;  8.  C,  L.  R.  9  App.  Ou. 
1;  Bdchkr  ▼.  ParHMu,  AmU.  219;  Uaaty  ▼.  Aumcr,  1  Jao.  k  W.  241 ;  LUek- 
field  V.  Wmt,  7  N.  T.  438;  MUodl  ▼.  M^H,  6  Rich.  Eq.  220;  Carptnter  v. 
Carpenter,  12  R.  L  644;  Ckriaty  v.  MtBritU,  2  IlL  75;  8iaU  ▼.  Meagher,  44 
Mo.  356;  Fudge  ▼.  Dum,  51  Id.  266.  A  tmatee  is  not  aaswvrabla  for  \fsmm 
occurring  without  any  fault  or  negligence  on  hia  part:  KmeHBiUm  ▼.  Bradkif, 
17  N.  H.  458;  8.  C,  43  Am.  Deo.  609.  Inveatmenta  whicii  tnuteea  may 
make:  Note  to  Nyee*e  Estate,  40  Am.  Dea  506^  6ia 

Thsft,  Robbkbt,  and  Bubolabt,  whereby  the  trust  funds  or  property  is 
lost  withont  any  negligence  or  default  on  the  part  of  the  trustesi  exonerates 
him  from  liability  for  the  amount  so  lost  to  the  trust:  MoHeg  ▼.  Morleg,  2  Ch. 
Gas.  2;  Jmiea  v.  Leuiie,  2  Ves.  sen.  240;  SiaU  y.  2Ieagfyer,  44  Mo.  356  (execu- 
tor); Foster  V.  Davie,  46  Id.  268;  Fudge  ▼.  Dum,  51  Id.  266,  Steoeme  ▼.  Oage^ 
55  N.  II.  175  (acUninistrator);  Fnrman  v.  Coe,  1  Ou.  Om.  96;  CarpeiUer  ▼. 
Carpenter,  12  R.  L  544;  2  Story's  Eq.  Jur.,  sea  1269. 

XtUttre  ef  Df^euee, — ^This  defense  is  strictly  an  equitable  defense,  not  a 
legal  one.  In  Croee  ▼.  SndOi,  7  East»  258,  259,  it  was  attempted  to  establish 
for  an  executor  in  an  action  at  law  the  liability  of  a  gratuitous  bailee,  who,  if 
robbed,  is  not  responsible,  unless  he  has  been  negligent:  Cogge  ▼.  Bemarti,  2 
Ld.  Raym.  918;  but  there  being  no  precedent  to  this  effect,  Lord  Ellenborough 
refused  to  establish  one.  Strictly  speaking,  therefore,  the  defense  is  an  equi- 
table one:  State  v.  Meagher,  44  Mo.  360.  And  at  law,  loss  by  robbery  fur- 
nishes no  exoneration  to  an  executor  for  money  or  assets  of  the  estates  actually 
reoeired  by  him:  Id.;  Oroee  v.  Smith,  eupra;  see 3  Williams  on  Executors,  Cth 
Am.  ed.,  1668, 1669.  But  at  the  present  day,  and  under  the  modem  practice, 
this  will  not  often  stand  in  its  way  as  a  defense  in  an  action  at  law.  Under 
the  practice  prevailing  in  the  state  of  Missouri,  it  may  be  pleaded  and  proved 
in  an  action  at  law:  State  v.  Meagher,  44  Mo.  356.  In  settling  an  administra- 
tion account,  a  oonrt  of  probate  will  act  upon  equitable  principles,  and  the 
burglary  of  the  trust  funds  will  exonerate  the  administrator:  Stevens  v.  (fage, 
65  N.  H.  176.  The  oases  oonoeming  public  officers  which  hold  that  they  are 
not  exonerated  by  a  robbery  of  funds  in  their  hands  do  not  apply  to  the 
oases  of  administrators  and  executors:  Fudge  v.  Dum,  61  Mo.  266,  267. 

Tnutee  mu$t  have  Exhibited  Due  Care.— A  robbery  operates  as  a  discharge  of 
Ibe  tmstas^  provided  he  keeps  the  property  ss  he  would  keep  his  own:  Jorne 
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T.  J^tfrfi^  2  y«.  MO.  2ia  In  Jforf^y  ▼.  if orfejr,  2  Ch.  Om.  2;  wliidi  ii  the  kid. 
Log  CMe  npon  the  trustee's  exoneration  by  robbery,  the  tnustee  was  relieved 
irom  liability  where  the  servant  who  lived  in  the  house  with  him  robbed  him 
of  the  trust  funds.  In  Jonn  v.  Zetojf,  2  Yes.  sen.  210^  the  inisiee  wia  ex- 
onerated where  the  property  was  robbed  from  a  soKcitor  into  wiioee  hands 
the  trustee  had  delivered  it»  to  be  delivered  over  to  the  plaintifll  In  8temm 
Qage^  65  N.  H.  175,  the  money  was  taken  by  burglars  from  an  administrafeort 
safe,  and  the  administrator,  not  being  guilty  of  any  want  of  due  eare,  was  nol 
liable.  A  testator  directed  his  executors  to  invest  ^y%  thousand  doIlacB  ''m 
such  stocks  or  other  productive  property  ss  they  may  deem  advisable,  in  their 
names  as  executors,**  for  the  benefit  of  his  grandson.  The  execntors  investsd 
five  thousand  dollars  in  three  United  States  seven-thirty  coupom-bosids,  and 
two  coupon-bonds  of  the  state  of  Bhode  Island.  These  bonds  they  pot  into 
an  envelope,  labeled  "investment  of  five  thousand  dollars  for  **  the  grandson, 
with  the  date  of  the  purchase,  put  this  envelope  into  a  tin  box,  and  put  ths 
tin  box  into  the  vault  of  a  bank  in  Providenoeu  This  it  waa  held  was  a 
proper  execution  of  the  trusti  and  when  the  bank  vanlt  was  broken  into  by 
burglars  and  the  bonds  taken,  the  trustees  were  not  liable,  ^lia  was  a  par- 
ticularly unfortunate  trust,  for,  after  the  loss  of  the  bond%  the  execntors^  by 
giving  indemnity,  obtained  through  an  agent  whom  they  had  reason  to  believo 
honest,  the  issue  of  new  United  States  bonds  in  place  of  those  stoleny  but  the 
sgent  appropriated  these  bonds,  and  only  a  portion  of  their  value  ooold  be  re- 
covered. For  this  second  loss,  it  was  held  that  the  execntors  were  not  liable^ 
since  they  had  exercised  the  care  of  prudent  men,  and  mere  oonld  not  bo 
required  of  them:  Ccayenter  v.  CarpetUer^  12  R.  L  544. 

If  the  trustee  has  not  been  duly  careful  in  keeping  the  property  atolen,  the 
stealing  will  furnish  him  no  defense:  See  Potier  v.  DanSy  46  Mou  268. 

Emdenoe  qf  Th^  or  Bobbery, — ^The  principal  case  clearly  shows  that  the  thsfl 
or  robbery  must  be  established  by  evidence  aliunde  before  the  trustee  is  per- 
mitted to  testify  to  the  extent  of  his  loss;  and  that  the  trustee's  uncorrobo- 
rated testimony  will  not  be  received  to  prove  the  loss:  See,  however,  Fmdge  v. 
Dum,  51  Ma  266,  where  the  robbery  seems  to  have  been  proved  by  the 
trustee's  own  oath.  Certainly  the  trustee  may  testify  in  his  own  behalf  as  to 
the  thoft  or  robbery  of  the  trust  funds:  Stale  v.  Meagher^  44  Id.  356.  'She  fad 
of  the  stealing  of  the  trust  funds  should  be  made  to  appear  ss  clearly  as  the 
case  will  admit,  and  the  trustee's  case  being  made  oat  solely  by  his  own  testi- 
mony and  that  of  members  of  his  family,  and  the  testimony  being  conflicting 
and  the  circumstances  of  the  case  combining  to  oppose  his  defense^  the  trustee 
was  not  discharged:  Foster  v.  Davie,  46  Id.  268.  The  amount  lost  by  the  rob- 
bery may  be  established  by  the  trustee's  own  oath.  In  many  cases,  it  is  neces- 
sarily impossible  to  procure  other  evidence:  The  principal  case;  Mcrkjf  v. 
ifor/ey,  2  Ch.  Cas.  2;  2  Story's  Eq.  Jur.,  see.  1269.  If  the  executor  or  trusteo 
from  whom  the  fund  is  stolen  be  dead,  his  personal  representative  may  avail 
himself  of  the  defense,  though  it  wants  the  coETobocation  of  the  oath  of  the 
deceased  trustee:  Furman  v.  Coe,  1  OsL  Om.  96. 

Loss  BT  0A8U.4L1T  AND  OtHXB  CaUSXB  KOT  DuB  TO  TrUBXU's  DXTAITLT.^ 

"There  are  some  authorities  for  asserting  that  things  taken  out  of  the  pooHO- 
iion  of  the  execntor  are  assets  in  his  haDd%  unless  they  were  taken  by  ths 
queen's  enemies^  But  it  should  seem,  at  least  in  a  court  of  equity,  that  aa 
axeoutor  or  administrator  stands  in  the  oondition  of  a  gratoitons  bailes^  with 
rsspect  to  whom  the  law  is  that  he  is  not  to  be  charged  withoot  aomo  dahuill 
inhim:"  8  Williams  on  Execntors,  6th  Am.  od.,  1668.  Trustees  arenotia- 
against  losses  from  omnalties  and  misfortunes  which  ordinary  Bigsrily 
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and  diligaiioa  oonld  not  prervnt;  MtkeH  ▼•  Mibdl,  5  Rich.  Eq.  220l  When 
the  property  of  an  eetate  has  been  taken  by  the  pablio  enemy,  or  baa  been 
lost  throngh  unAvoidAble  acddent,  or,  in  oaae  of  •»w«»J«t  where  th^  banm 
perished  from  diwwyift,  if  no  negligenoe  ia  impataUe  to  the  adminiftratiwr  ot 
ezecntor,  be  ia  not  Eable:  State  ▼.  Meagherp  44  Mo.  369,  per  Cnxrier,  J.  ''  II 
m  treapaaaer  takes  gooda  oat  of  the  poaMaaion  of  an  ezeeator  or  adminiatntor, 
altfaoQgh  he  ia  boond  to  sae  the  trespaaaer  if  known,  yet  the  executor  or  ad- 
Buniatrator  ahall  not  be  anawerable  in  aawta  for  more  than  he  reeuyera  in  the 
■nit.  Bot  if  he  omitato  aell  the  goodaat  a  good  prioe^  and  Afterwnrda  thqr  are 
tnken  from  him,  then  the  Talne  of  the  gooda  ahall  be  aaaeta  in  bia  band%  and 
not  what  be  recovers;  for  there  waa  e  defanlt  in  him.  Again,  if  the  gooda  be 
periahable  gooda,  and  before  any  defanlt  in  the  ezeontor  to  pieaarve  them,  or 
eell  them  at  due  Talne,  they  are  impaired,  he  ahall  not  answer  for  the  first 
▼alue,  but  ahall  give  that  matter  in  endence  to  discharge  bimaelf.  So  if  the 
teetator'a  aheep,  or  other  beast,  die^  or  if  hia  shipa  perish  by  tempest^  the 
ezeeator  shall  not  be  charged  with  them  aa  aaaeta: "  3  WiUiama  on  Ezecotors, 
•th  Aoi.  ed.,  1669;  JeMn»  r.  Plmnbe,  6  Mod.  181,  182;  Wighiwieb  ▼.  Xord,  6 
H.  L.  Gas.  234,  235.  An  administrator,  who  nsed  proper  precantiona^  and 
was  guilty  of  no  negligence,  was  held  not  liable  for  slaves  belonging  to  the 
estate  who  ran  away  and  were  loet:  MikeUY,  Miiell,  6  Rich.  Eq.  220;  Chaplm 
▼.  GirinB^  Rice  Eq.  132.  Where  an  intestate  left  a  bird,  an  ostrich,  whidi 
sobsequenUy  died  in  the  hands  of  the  adminiatrator,  who  soffered  f oar  months 
to  elapse  between  the  time  of  taking  the  inventory  and  the  death  of  the  bird, 
without  exposing  it  to  public  sale,  which  f oar  mofiths,  however,  were  the  most 
inauspicious  for  its  sale  or  exhibition,  and  it  appeared  that  an  immediate  sals 
of  it  would  have  sacrificed  the  property,  and  the  postponemeut  waa  made 
apparently  for  the  benefit  of  the  estate,  the  court  refused  to  charge  the  ad- 
ministrator with  the  appraised  value  of  the  bird:  £aUUe  qf  Seeomio  Boiio,  2 
Aahm.  437.  A  loss  by  accidental  fire  will  discharge  an  executor  or  adminia- 
trator in  equity:  3  Williams  on  Executors,  6th  Am.  ed.,  1808;  Cfrqft  v.  Lynd- 
§ey,  2  Freem.  Ch.  1.  Executors  and  administrators  are  not  bound  to  insure^ 
nor  to  continue  the  insurance  of  their  testator:  Crqft  v.  Lyndaey,  9Upra;  Baikff 
V.  Qmld,  4  You.  k  Coll.  221;  RuboUum  v.  Mwrow,  24  Ind.'  202;  DorUA  ▼. 
Dortcli,  71  K.  O.  224.    But  see  7W(fe  v.  i^OfimsoiH  33  N.  H.  lOi. 

FoBosnT  No  DnrKzras. — A  trustee  is  bound  to  pay  the  fund  to  the  right 
person,  and  ia  liable  if  he  ia  deceived  by  a  forgery:  Efwea  v.  Hkhon,  30  Beav. 
136. 

LlABILTTT    IK    GA8B    OV    FaILUBB    OB    DbfAVLT    OF    AOENTS,  SOLIOITOBa^ 

■TO. — ^Where  a  trustee  acts  by  other  hands,  either  from  necessity  or  conform- 
ably to  common  usage  of  mankind,  he  is  not  to  be  made  answerable  for  losses: 

2  Story's  Eq.  Jur.,  sec.  1269;  Bek/uer  v.  Parsons,  AmbL  219;  GUmgky,  Bond, 

3  Myl.  k  0.  496;  Bacon  v.  Boom,  5  Ves.  334,  335;  Lewis  v.  JReed,  11  Ind. 
239.  A  trustee  is  bound  to  conduct  the  business  of  the  trust  in  the  same  way 
in  which  an  ordinarily  prudent  man  of  business  conducts  bis  own  afiairs.  He 
may  employ  brokers  and  agents  in  oases  in  which  they  are  employed  in  the 
ordinary  course  of  business:  Speight  v.  Oaimt,  L.  R.  22  Ch.  Biv.  727;  S.  C,  L.R. 
9  App.  Cas.  1;  Carpenter  v.  Carpenter,  12  R.  L  544;  see  Stroud  v.  Owytr,  6 
Jur.,  N.  S.,  719.  Thus,  a  trustee  may  employ  a  broker  to  effect  investments 
of  trust  money,  where  that  is  the  common  course,  and  if  he  has  been  prop- 
erly diligent,  be  will  not  be  liable  in  caae  the  broker  embeizlea  the  fund: 
Spdght  V.  OaufU,  supra;  aee  also  Ca/rpenter  v.  Carpenter,  supra.  Where  the 
assignee  of  a  benkrapt  employs  a  broker  to  sell  a  quantity  of  tobacco,  and 
Iha  brolur  reoahrea  the  mooey,  and  at  the  and  of  ten  days  fails  before  paying 
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it  over,  the  aasignee  is  not  liable  for  the  amoant^  sfaioe  he  aeted  with  dat 
eare:  Btkhier  ▼.  PanoMt  wpra.  Where  an  aaetaoneer  ia  necewarfly  aiul 
properly  employed  by  execntors  to  make  Bales,  and  he  £aili^  the  ezecntan 
are  not  liable  for  the  loes  of  prooeeds  oocaaioned  thereby,  provided  they  have 
acted  pradently  and  in  good  faith:  Bdmonda  v.  Pedbe,  7  Beav.  239.  When 
no  negligence  ia  attributable  to  execntors,  they  do  not  become  liable  thzon^jh 
the  insolvency  oi  an  attorney  whom  they  had  every  reason  to  tmst,  and  in 
whom  the  testator  had  confidence:  Calhoun*9  BaUUe,  6  Watts,  185.  See  else 
Rayner  ▼.  Deaarmg,  8  Johns.  Gh.  578,  where  an  administrator  in  Dlinoia  em- 
ployed an  agent  in  Virginia  to  collect  a  demand  dae  the  estate  from  a  residsBl 
of  Virginia,  and  the  agent  collected  the  money  and  appropriated  it  to  hia  owm 
use,  the  administrator,  having  been  gnilty  of  no  nuaoondnet^  and  having  aoled 
in  good  faith,  waa  not  liable  for  the  loss:  C3Mty  ▼.  MtBride^  2  HI.  75;  ase 
•XBoMarshaUr.  Moort,  2 T.  B.  Mon.  69. 

On  the  other  hand,  when  the  loss  arisea  from  the  dishonesty  or  failure  off  any 
one  to  whom  the  possession  of  pajrt  of  the  estate  has  been  intmsted,  the  tr«a> 
tee  is  liable,  unless  he  can  excuse  himself  on  the  ground  of  nocesuity,  or  thai 
he  has  pursued  the  ordinary  course  of  bnsineaa:  Ckmgh  v.  Bond,  3  MyL  it  €L 
498.  A  truatee  who  puts  tiie  fund  out  of  hia  own  control,  ao  that  other  psr- 
aona  shall  be  able  to  deal  with  it,  guaranteea  the  advency  of  thoee  persona^ 
and  becomea  answerable  for  any  loss  that  may  ensue:  Sahoaijf  ▼.  Salwnf^  t 
Russ.  &  M.  218.  An  executor  or  administrator  who  employs  a  peraon.  to  col- 
lect debts  or  receive  the  moneys  of  the  estate,  is  responsible  for  the  money  ao 
received  by  the  agent:  Fistor  v.  Dwiftor,  1  Anstr.  107;  TMb  ▼.  CbrpenCer,  1 
Biadd.  290;  KUber  ▼.  Smyd,  2  MoU.  186;  Ortm  v.  ffanburp,  2  Brock.  403L 
That  is,  of  course^  if  the  agent  has  been  nnneoessarily  employed  or  not  in  the 
usual  course  of  business,  or  the  executor  has  been  negligoit  in  lookiqg  after 
the  aflTairs  of  the  trust;  otherwise  the  executor  will  not  be  liable:  JSoyner  v. 
PeamiU  3  Johns.  Ch.  578,  684.  Where  a  person  employed  by  an  aawignee  to 
receive  the  bankrupt's  effects  embeszled  the  funds,  the  assignee  was  compelled 
to  make  good  the  loss:  Re  Earl  qf  LAtchfield^  1  Atk.  87.  An  executor  will  be 
presumed  to  have  received  the  money  from  Ids  agent  whom  he  employed  to 
collect  it,  in  the  absence  of  countervailing  proof:  Marthall  v.  Moort^  2  T.  B. 
Mon.  69.  A  trustee  who  unnecessarily  leaves  tmst  funds  in  the  custody  uf 
a  third  person  is  liable  if  they  are  misapplied  by  the  latter:  Matthewi  v. 
Brtctf  6  Beav.  239.  Where  trustees  for  sale  sell  the  trust  property  and  place 
the  conveyance,  executed  by  them  and  having  their  receipt  indorsed,  in  the 
hands  of  a  solicitor  who  receives  and  misappliea  the  purchase-money,  they  are 
liable  for  a  breach  of  trust:  OhotC  v.  Waller,  9  Id.  497.  Where  trastees  an* 
thorized  a  firm  of  solicitors  to  draw  the  trust  funds  out  of  a  bank,  and  one  of 
the  firm  misapplies  the  funds,  the  trustees  are  liable:  Inffie  ▼.  Partridge^  32 
Id.  661.  Trustees  of  stock,  who  sold  it  out  and  committed  the  prooeeds  to 
their  solicitor  for  investment^  by  whom  it  was  misapplied  and  lost,  were  lia- 
ble for  a  breach  of  trust,  and  were  suable  either  alone  or  jointly  with  the 
solicitor:  Rowland  v.  WUherden,  8  Macn.  ft  G.  66& 

Where  the  trustee  has  been  negligent  in  any  way,  he  will  be  liable  for  his 
agent's  default.  Of  two  innocent  persons,  one  of  whom  must  suffer  by  the 
wrongful  acta  of  a  solicitor,  the  loss  must  UJX  on  the  trustee  who  employed 
him,  end  did  not  take  all  the  precautions  he  might  have  taken  against  bdng 
deceived.  And  it  is  said  that  ordinary  care  and  discretion  in  employing  the 
solicitor  will  not  relieve  the  trustee:  Boetoek  v.  Flayer,  L.  R.  1  Eq.  26, 28.  If 
executors  employ  a  person  not  anthoriied  to  practice  law  to  f oredoee  a  mort- 
gage^ and  the  mortgage  is  loredoaed  imgnkrly  and  part  of  the  dabi  loil 
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throagh  the  ignoflmnce  of  the  penon  employed,  the  execaton  are  liable:  ITofo- 
tncm  ▼.  Hmleton,  3  Barb.  Ch.  148.  Upon  the  oeoaaion  of  the  investment  of 
a  troat  fond  on  mortgage,  the  trustee  employed  the  same  solieitcMr  as  the  mort- 
gagor. Sniweqaently  he  had  reason  to  sospect  the  sofficiency  of  the  seenrity, 
hat  took  no  steps  to  inqnire  into  the  matter.  It  afterwarda  tamed  oat  that 
the  solicitor  had  practioed  a  frand  on  the  trustee,  and  that  the  seonrity  waa 
insafficient.  The  trustee  was  held  liable  for  the  loss  occasioned  to  the  trust 
estate:  Sutttm  ▼.  WUden,  L.  R.  12  Eq.  Caa.  373w  Upon  the  death  of  their  tes- 
tator the  executors  remitted  to  their  solicitor  eighty  pounds  to  obtain  probate^ 
and  twenty-fire  pounds  to  pay  legacy  duty.  The  solicitor  became  bankrupt^ 
and  the  money  waa  lost.  The  court  allowed  the  eighty  pounds  to  the  ezeca- 
tors,  but  not  the  twenty-five  pounds^  since  the  latter  advance  was  premature^ 
the  legacy  duty  becoming  payable  only  on  payment  of  the  legacies:  Catile  v. 
Warlandt  32  Beav.  6G0.  An  administrator  who  retains  the  money  of  the  estate 
lor  more  than  five  years,  and  makes  no  effort  during  his  whole  administrator- 
ship  to  settle  the  estate,  is  not  entitled  to  credit  against  the  estate  for  the  losa 
of  the  numey  through  the  insolvency  of  a  broker  with  whom  he  deposited  it 
for  safe-keeping,  although  he  waa  not  otherwiae  ne^igent:  Wood  v.  Mjpriek^ 
17Minn.40a. 

Failusx  ov  Bank&<— The  qaestion  freqaently  arises  whether  the  trustee  ia 
exonerated  when  a  bank  fails  in  which  the  trust  funds  have  been  deposited.. 
Thda  IS  a  case  quite  similar  to  that  of  the  employment  of  agents,  and  the  same 
roles  apply.  The  trustee  must  be  innoeent  of  negligence,  and  must  see  that 
the  bank  is  in  good  credit  when  he  makes  the  deposit.  Then  if  the  deposit  baa 
been  made  from  necessity  or  conformably  to  the  common  ussge  of  mankind^ 
the  trustee  will  not  be  responsible  for  the  loss  upon  the  failure  of  the  banks 
8  WiUiams  on  Executors,  6th  Am.  ed.,  1818;  CfhureMB  v.  ffolaon,  I  P.  Wmsb. 
943.  Thus  where  trustees  who  have  contracted  to  purohase  land  sell  oul 
stock,  and  deposit  the  prooeeds  at  a  banker's  when  the  purchase  seems  to  b» 
near  completion,  they  are  not  liable  to  make  good  the  money  if  the  banker 
fails:  /Vtmce  v.  Woodt^  1  TamL  172.  A  deposit  in  a  bank  pending  an  invest- 
flsent  in  mortgages  or  in  pnblio  funds  does  not  render  the  executors  liable  upon 
a  failnre  of  the  bank  two  months  after  the  deposit:  Femokke  v.  Clarbe,  31  L* 
J.  Ch.  728.  A  trustee  is  not  chargeable  with  a  loss  by  the  failure  of  th» 
banker  in  whose  hands  the  money  was  deposited  pending  a  transaction  for  th» 
ehangeof  a  trustee:  Adams  v.  CkuBian,  6  Ves.  226.  Where  a  reoeiver  paid  tb» 
amonntaof  rente  received  by  him  to  a  tradesman  in  good  credit,  and  took  hia 
bills  for  the  sum  in  order  to  transmit  the  amount  to  London,  and  the  tradea- 
man  failed,  it  was  held  that  the  reoeiver  was  not  bound  to  make  good  the  losiL 
''As  the  sum  was  large,  it  was  a  necessary  precaution  to  remit  it  by  bills  rather 
than  in  specie: "  KniylU  v.  Sari  qf  PfynunUh,  3  Atk.  48a  A  trustee  who  do- 
posited  funds  with  a  banker  at  Bristol,  upon  going  to  London  to  pass  liis  ac- 
counts with  the  intention  to  draw  upon  the  banker  for  it  at  London,  was  not 
liable  upon  the  failure  of  the  banker:  Jiowih  v.  Howeil,  3  Ves.  664. 

Executors  are  not  boand  to  distribute  the  estate  before  the  time  required 
by  law,  and  may  keep  the  money  in  a  bank  until  that  time:  Johtuion  v.  Net^^ 
torn,  11  Hare,  169.  Executors  who  have  merely  left  moneys  to  the  amount  of 
two  thousand  pounds  belonging  to  the  estate  in  the  hands  of  the  bankers  of 
the  testator  for  a  period  of  no  more  than  nine  months  after  his  decease  ara 
not  liable  to  make  good  the  fund  lost  by  the  failure  of  the  bankers:  Id.  If 
guilty  of  no  n^ligenoe,  default,  or  breach  of  trusty  the  trastee  will  not  ba 
liable  in  case  of  the  fidlore  of  a  bank.  Exeouton  who  leave  fands  of  tha 
•rtate  with  tfaa  tsstator's  banker  are  not  liable  in  case  of  the  iaaora  of  tfa# 
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btoker,  wliare  tii^  we  gnflty  of  no  neg^igenee  in  taking  steps  to  iuTsst  tiM 
funds  as  directed  hj  the  will:  Bowth  ▼.  Howell,  8  Yes.  664.  When  tnisiM 
ofvezeontor  has  money  in  his  hands,  and  where  he  doee  not  improperly  oodt 
to  invest^  and  does  not  mix  the  money  with  other  moneys,  he  is  not  liabiolor 
placing  it  for  any  reasonable  time  in  the  hands  of  a  banker:  WUb  ▼.  Oroom,  3 
Drew.  68^  G92.  A  trustee  was  held  not  liable  for  a  loss  oocasioiied  by  tiM 
failure  of  bankers  of  high  standing,  with  whom  he  deposited  the  tniat  fimda 
jnst  before  the  war  of  the  rebellion,  and  who  failed  soon  after  its  dose.  As 
troublous  times  of  the  war  were  held  to  afford  sufficient  reason  for  Ids  nel 
investing  the  money  in  other  ways:  Crane  v.  Mo^eSf  13  S.  C.  661. 

Tmaiee  is  Liable  in  Caee  qf  Improper  or  Unneoesaary  DepoeH,  or  takere  He  Aof 
hetn  NegliQewt. — ^Trustees  (execatom)  onght  not^  without  great  rcMimsi,  to 
permit  money  to  remain  npon  personal  security  longer  than  is  ahsolntdy 
necessary:  PoweU  ▼.  Evamsj  6  Ves.  639.  And  trustees  taking  upon  themselTes 
to  lend  the  trust  funds  on  private  security  must  in  all  cases  be  responsible  in 
ease  of  the  failure  of  the  security:  ffohma  ▼.  Dring,  2  Cox  Ch.  I;  WaSher  v. 
Symonds,  3  Swans.  63.  A  deposit  in  a  bank  is  a  loan  upon  personal  seeorily, 
and  in  case  the  bank  fails  the  trustee  will  be  liable,  unlesi  he  can  excuse  him* 
self  by  showing  that  the  deposits  were  mere  current  collections  of  income^  er 
that  it  was  necessary  to  have  abank  balance  to  fulfill  the  purposes  ol  the  trust: 
Note  to  Nyce*a  Estate,  40  Am.  Dec.  515;  or  that  he  was  guilty  of  no  ne^igeooo^ 
and  acted,  in  depositing  the  funds,  according  to  the  ordinary  course  of  bosinesi 
as  a  prudent  man  would  act  in  managing  his  own  affiurs.  Where  no  aaefa  ne- 
cessity is  shown  for  a  deposit  with  bankers,  their  ftulnre  will  not  exonente 
the  trustees:  Darhev,  Martyn,  1  Beav.  525;  MaedotmellY,  Hardmg^  7  Sim.  178; 
Lowry  v.  FfOttrnt  9  Id.  115;  Moyle^,  Moyle,  2  Russ.  k  M.  710;  Clotigk  v.  Bomd^ 
8  Myl.  &  G.  490;  Barney  v.  Saunders,  16  How.  535.  Trustees  and  executon 
who,  for  upwards  of  a  year  after  their  testator's  death,  allowed  a  orwisidnrsble 
portion  of  the  assets  to  lie  unproductive  in  the  hands  of  a  banker,  who  failed, 
were  charged  with  the  loss,  they  not  having  sufficiently  shown  that  there  was 
no  laches  on  their  part:  Moyle  v.  Moyle,  2  Russ.  &  M.  710.  A  testator  di- 
rected his  executors  and  trustees  to  convert  his  property  snd  invest  it  in 
prescribed  securities.  The  trustees  deposited  the  proceeds  in  a  bank  in  their 
joint  names.  Some  seven  years  after,  one  of  the  trustees  died,  and  the  other 
drew  out  the  funds  and  applied  them  to  his  own  use.  As  no  sufficient  rea- 
son was  shown  for  retaining  the  money  in  the  bank,  it  was  held  that  the  estate 
of  the  deceased  trustee  was  liable  to  make  good  the  loss:  OSfbins  v.  T^lor,  22 
Beav.  344.  Where  the  will  provided  that  the  executors  should  invest  the 
money  in  certain  prescribed  securities,  snd  they  drew  the  money  out  of  one 
bank  and  deposited  it  in  another,  an  investment  not  authorised  by  the  will, 
and  the  latter  bank  failed,  the  executors  were  liable  for  the  loss,  notwith- 
standing a  provision  in  the  will  that  they  should  not  be  liable  for  losses  by  a 
banker  of  moneys  deposited  for  safe  coBtody:  Rehden  v.  Wesley,  29  Id.  213. 
A  sheriff  who  collects  money,  and  of  his  own  accord  deposits  it  in  a  bank, 
that  afterwards  fails,  is  personally  liable  to  the  plaintiff  in  execution  for  the 
amount:  PhSiips  v.  Lamar,  73  Am.  Deo.  731.  In  CkaUen  v.  Sh^ipasn,  4 
Hare,  555,  a  trustee  who  deposited  the  fund  with  hii  bankers,  accompanied 
by  an  order  in  writing  to  invest  the  money  in  consols,  was  held  answerable 
for  the  omission  of  the  bankers  to  make  the  investment^  because  he  made  no 
subsequent  inquiry  respecting  the  fund  nntil  about  five  months  afterwards^ 
when  the  bankers  became  bankrupt. 

Tnutee  Who  Deposits  Trust  Funds  in  his  Own  Name  initead  ^  to  Sepa^ 
foU  Aeeount  for  TruM  is  lAMs  upon  FaOwrs  ^  Bank  lor  the  loss  thereby 
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ftccnimg  to  the  inut  estate:  Wren  ▼.  ZirAm,  II  Vee.  377  (receiver);  FUiidkBt 
▼.  WaXher^  3  Madd.  73  (execotor);  Lmham  ▼.  Blumidl,  4  Jnr.,  N.  8.,  3;  WU- 
thuon  ▼.  Beioiek,  Id.  1010;  Mauey  ▼.  Banmtr^  1  Jaa  ft  W.  241;  see  xemarki 
on  this  caM  in  Peamdl  ▼.  D^dl,  4  De  G.  M.  ft  G.  d86»  392;  aleo  SpogfU  t. 
GiMunt,  L.  R.  22  Ch.  D.  727;  a  C,  L.  R.  9  App.  CSas.  1;  CommomwetUA  ▼.  Jfe- 
AditUT,  28  Pa.  St.  480;  affirmed,  S.  C,  30  Id.  636;  Jmkm»  v.  Walter,  8  GOI 
ft  J.  218;  In  re  Stcfford,  11  Barb.  353;  bat  see  Oram  ▼.  AfoMS^  13  8.  a  66L 
Whenever  a  trostee  opens  a  bank  acooont  for  trust  moneys,  he  should  be  ver^ 
careful  to  designate  the  account  as  for  the  trust,  and  not  deposit  the  funds  in 
his  own  name.  Tnist  fonds  should  be  "ear-marked."  And  mixing  the  trosl 
fondswithhisownwillof  itself  make  the  trustee  liable  in  case  of  aloes.  It  is 
a  well-settled  principle  of  equity  that  trust  funds  are  to  be  kept  separate 
from  theprivatefnndsof  the  trustee;  and  if  mingled  with  his  own,  he  maybe 
charged  with  such  funds,  as  being  himself  the  borrower;  In  Be  Stqford,  11 
Barb.  353;  see  Case  y.  Aberl,  I  Paige,  393;  KeOeti  ▼.  BatUmn,  4  Id.  102; 
Freeman  ▼.  FairUe,  3  Meriv.  29.  By  depositing  the  funds  in  his  own  name, 
he  converts  them  to  his  own  nssi,  and  thereby  becomes  a  debtor  of  the  estate 
and  a  creditor  of  the  bank:  In  re  Stcfford,  11  Barb.  353.  And  if  the  trustee 
should  faU  before  the  bank,  the  sum  would  inure  to  the  benefit  of  the  trustee's 
creditors:  JenkkisY,  Walter,  8  Gill  ft  J.  218.  But  see  ExparU  Oooke,  L.  B.  4 
Ch.  D.  23.  In  a  late  case  the  effect  of  a  deposit  of  the  trust  funds  to  the  private 
account  of  the  trustee  is  well  illustrated:  School Diatrid  ▼.  Fint  NaL  Bank,  102 
liass.  174.  It  was  there  held  that  a  trustee  who  deposits  in  a  bank  and  causes 
to  be  credited  to  Ids  private  account  money  of  the  trust  fund,  without  giving 
any  notice  that  it  is  not  his  private  property,  or  making  any  special  agreement 
in  regard  to  it,  thereby  converts  it  to  his  own  use;  and  the  bank  may  apply 
it  apon  a  debt  due  by  him  to  the  bank.  For  these  reasons,  atrusteemust  not 
dc  posit  the  trust  moneys  in  his  own  name.  In  Lunham  ▼.  BlundeU,  4  Jur., 
N  S.,  3,  the  trustee  was  held  liable  where  he  had  deposited  the  trust  funds  in 
hi^  own  name  although  to  a  separate  account. 

Preparatory  to  the  final  winding  up  of  a  trust,  the  agent  and  solicitor  of  the 
tiustee  paid  the  trust  money  to  his  bankera  to  the  credit  of  his  general 
aieount  with  them,  and  informed  the  ceettd  que  trust  that  the  money  was  lying 
idle  at  his  bankers.  The  cestui  que  trust  took  no  notice  of  the  information, 
uid  about  a  month  afterwards  the  bankera  failed.  It  was  held  that  as  the 
■gent  did  not  inform  the  cestui  que  trust  that  the  money  had  been  paid  to  the 
credit  of  his  general  account,  and  as  the  payment  to  the  bankers  was  not 
necessary  to  ^e  winding  up  of  the  trust,  the  agent  and  the  trustee  wem 
jointly  liable  for  the  money:  MacdonneU  ▼.  HaircUng,  7  Sim.  178.  If  sn  attor- 
ney pays  into  his  bankers  moneys  of  his  clients,  mixing  it  with  his  own,  and 
the  benkers  fail,  the  attorney  is  liable  to  make  good  the  loss:  Bobinson  y. 
Ward,  By.  ft  Moo.  274. 

Trustee  is  JAable  upon  Failure  <if  Bank,  wlten  He  Deposits  the  Fund  eoaste 
Part  with  Absolute  Control  over  It. — ^A  receiver  paid  into  a  banking-house  the 
sums  he  received,  to  the  joint  account  of  his  sureties,  under  an  arrangement 
with  them  that  all  drafts  upon  the  sums  so  paid  in  should  be  written  by  one 
of  the  sureties,  and  signed  by  himsell  The  bankers  having  subsequently 
failed,  it  was  hdd  that  the  receiver  was  liable  for  the  loss;  for  by  thus  part- 
ing with  the  ahsolnte  control  over  the  fund,  he  renders  himself  less  able  to 
protect  it  in  case  of  a  prospective  ftdlure  of  the  bank:  BaboaifY.  Sakoaif,  aUae 
WhtteY.  Am^A,  2Basa.  ft  M.  215;  9  Bligh,  181}  3  OL  ft  Fin.  44^  ovemilinf 
ft  a,  4  Boss.  6a 
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Baldwin  v.  Peet. 

[22  Texas,  708.J 

Oirnro  Tbovtsi  nr  Absionmbnt  vob  Bxnbfit  ov  Crsdiiobs  Fofwnt  «• 
SxLL  ON  Gbxdit,  naming  attorneys  to  be  employed  in  ezecatiQg  flia 
trusty  and  limiting  the  responsibility  of  the  tmstee,  are  badges  of  band 
rather  than  fraud  per  $e;  and  from  these  facts,  a  court  of  eqni^,  having 
the  right  to  find  the  facts  from  the  evidence,  might  well  infer  the  addi- 
tional fact  of  fraudulent  intent. 

PowzB  or  CoxTBT  OF  Equitt  to  Find  Matxbial  Fact  not  Aivmtiteii^  bj 
inference  and  deduction  from  those  that  are  admitted,  does  not  pertaia 
to  the  courts  of  Texas,  in  cases  involving  principles  of  eqnify,  any  mora 
than  in  those  involving  questions  of  law. 

Otatitte  or  Frauds  Pbxsxntb  Two  Dibtinot  Monvis  with  Which  Dkhd 
MAT  BE  Mads,  one  vitiating  and  the  other  sustaining  it^  A  lailiiig  debtor 
has  not  a  ri^^t  to  maliciously,  oovinonsly,  etc,  execute  a  deed  with  in- 
tent to  hinder,  delay,  or  defraud  his  creditors;  but  he  has  a  ri^^t^  upon 
good  consideration  and  bona^de^  lawfully  to  convey  his  property  in  tnial 
to  pay  his  creditors,  with  or  witiiout  preference. 

Whin  Dxbtob  Makbs  Dxbd  Disposing  or  ms  PROPiBrr  undd  Jxwva- 
XNCi  or  Spsoial  Intention  to  delay,  hinder,  or  defrand  creditors  in 
the  collection  of  their  debts,  the  conveyance  is  fraudulent  and  vmd. 

Ba&b  Intention  to  Hinder  and  Dslat  Oreditoss,  Present  in  Mind  ov 
Debtor  at  the  execution  of  the  deed,  will  not  avoid  it;  for  ancfa  is  the 
usual  and  necessary  effect  of  every  general  assignment  for  the  benefit  of 
creditors. 

Ir  Intention  to  Hinder  and  Delat  Creditors  be  not  oni.t  Prebebt 
IN  Mind  or  Debtor,  but  if  also  it  be  the  object  and  oonstitnte  a  part  of 
the  cause  for  the  execxition  of  the  assignment  for  the  benefit  of  erediton^ 
the  deed  is  void. 

Jlssignment  for  Benefit  or  Creditobs  will  be  Valid  notwitfaatuiding 
the  debtor  contemplated  the  hinderance  and  delay  of  creditors,  if  the 
purpose  of  the  deed  is  to  pay  honest  debts,  either  by  general  distribntion 
or  by  exercising  a  preference  among  creditors. 

Courts  or  Equity  Regard  with  Favor  Fair  and  Just  Motives  or  Fail- 
ing Debtor  in  the  equal  distribution  of  his  effects,  by  an  awrignment  of 
all  his  property,  even  though  its  effects  may  necessarily  be  and  must  be 
foreseen  to  be  to  hinder  and  delay  a  vigilant  or  pressfag  creditor. 

8pBOino  Malicious^  Cavmoxm,  Guiletul  Intention  to  Hinder,  Delat, 
OR  Detraud  Creditors  is  a  question  of  fact  to  be  ascertained  upon  evi- 
dence submitted  to  a  jury. 

Reservations  to  Debtor  Render  Void  Assignments  for  Benetit  of 
Creditobs,  unless  they  are  consistent  with  the  objects  of  the  deed. 

Assignments  for  Benefit  of  Creditors  mat  be  Void  bt  Reason  of  In- 
herent Defects  of  Deed  as  transfer  of  property;  as  where  it  vests  no 
certain  interest  in  any  creditor,  or  where  the  property  is  not  described  so 
as  to  be  identified. 

In  Texas  Court  mat  Declare  Void  Assignment  for  Benefit  of  Cred- 
itors without  the  intervention  of  a  jury,  when  the  fraudulent  intent  it 
expressed  or  admitted;  when  it  contains  a  reservation  of  an  interest^  ad- 
vantage, or  benefit  to  the  assignor  inconsistent  with  the  object  of  the  con- 
veyance; and  when  the  deed  is  wanting  in  some  of  the  qualities  whidg 
whfiD  wanting  in  any  deed,  render  it  invalid  as  a  conveyanoe. 
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FbOVIMONB  in  ABSTONMEHTS  for  BxNKRT  of  CSXDnOBS  AUTBOBIZINa  Tsuff- 

TSBB  TO  Sell  on  Credit,  naming  the  ftttomeyB  to  be  employed  in  exe- 
eating  the  trust  and  providing  that  the  trustee  shall  not  be  answerabls 
for  the  negligence  or  misdoings  of  other  persons,  might  under  some  cir- 
cumstances be  proper,  and  are  therefore  subject  to  explanation  by  other 
facts.  They  are  badges  of  fraud,  not  fraudulent  perse;  and  though  a 
court  of  equity  might  from  such  prorisions  deduce  the  ultimate  fact  ol 
the  frandulency  of  the  assignments,  the  Texas  courts,  as  they  do  not  pot- 
seas  this  power,  cannot  declare  such  assignments  void  without  the  aid  ol 
a  jury. 

DXLAT    OF    CEXDITOR8     CONTBMTLATID     MXBSLT    A8    lNOa>KNT    D0I8    NOf 

Avoid  AaaGNMXNT  for  benefit  of  creditors,  and  it  is  therefore  erroneona 
to  instmot  jury  that  "  if  they  believed  from  the  evidence  that  the  deed 
of  assignment  was  made  by  Salles  with  an  intention  on  his  part  to  pn^ 
tect  his  goods  from  legal  process  on  behalf  of  his  creditors,  or  to  delay 
the  creditors  in  the  collection  of  their  debts,  the  deed  would  be  void; " 
for  the  alternative  should  have  been  submitted  to  the  jury  whether  the 
debtor  oontemplated  the  delay  of  creditors  as  the  object  and  purpose  ol 
his  assignment,  or  only  as  a  necessary  incident  thereof. 
Aflmrr  of  Crkditors  to  Gbnzral  Absgnhxnt  wnx  vm  Pusdioed  so  as 
to  give  it  eflfect*  though  they  may  know  nothing  of  it  when  it  is  made^ 
though  when  made  with  a  fraudulent  intent,  such  assent  will  not  be  pv^ 
■umedy  and  the  deed  will  be  void  though  the  frandnlsnt  intent  was  un- 
known to  the  trustee. 

RmRYATION  OF  PROPEBTT  NOT  CONYKTXD  DOES  NOT  VlTIATB  AflBIOlCIIXNV 

FOR  Benefit  of  CREDrroRs,  for  the  property,  if  not  exempt  from  execu- 
tion, is  still  liable  to  be  taken  by  creditors,  the  same  as  if  no  assignmeol 
had  been  madew  It  is  but  a  badge  of  fraud,  subject  to  be  explained  or 
aooounted  fos^  and  is  important  or  unimportant  evidence  tending  to 
estabUsh  fraud  or  not»  according  to  the  drcumstanoes  of  the  case. 
Cause  will  be  Remanded  on  Ground  of  Erroneous  iNSTRUcrnoN  whan 
it  waa  given  upon  an  isolated  question  about  which  there  could  be  no 
doubt  as  to  the  facts,  and  it  cannot  be  said  with  certainty  that  the  juzy, 
in  lendaring  their  verdict^  considered  only  the  main  facts  of  the  oaaeu 

Petition  for  injunction.    The  opinion  states  the  case. 

Baldwwi  and  SeaweU^  for  the  appellant 

F.  S.  SioekdaUf  for  the  appellees. 

By  Conrt^  Bobbbts,  J.  This  case  involves  the  question  of 
the  validity  of  an  assignment  in  trust  for  the  benefit  of  cred- 
itors. 

»  

The  petition  of  Baldwin,  the  trustee,  represents  that  Peet, 
Sims,  &  Co.,  have  recovered  a  judgment  against  Louis  E.  Salles, 
which  they  are  endeavoring  to  satisfy  by  causing  their  ezecu* 
tion  to  be  levied,  on  the  sixth  day  of  May,  1854,  upon  certain 
property,  being  goods,  wares,  and  merchandise,  transferred  to 
him  by  Salles,  in  trust  for  the  benefit  of  creditors,  in  February, 
1854;  that  Salles,  firoln  misfortune,  not  having  sufficient  means 


to  pay  his  debts,  made  this  deed  of  aaeignnient  in  tniat  to  pay 
all  his  debts,  equally  and  among  the  rest  the  one  to  Peeti  SimSi 
A  Co.,  upon  which  this  judgment  is  rendered.  The  deed  is 
made  a  part  of  the  petition,  and  recites  that  Salles  has  not 
soffident  means,  probably,  to  pay  his  debts,  which  also  ap- 
peared in  the  estimate  made  in  the  schedule  attached  to  the 
deed;  also  that  he  is  desirons  of  making  ^sach  a  dispoolioQ 
of  his  property  as  that  sacrifices  may  be  ayoided,  and  that  may 
produce  the  most  that  can  be  realized  therefrom,  to  be  promptly 
and  justly  distributed  among  his  creditors." 

It  purports  to  be  a  general  assignment  of  all  his  eflbcts,  to 
pay  equally  all  his  debts,  with  schedules  of  each  annexed.  It 
directs  that  the  trustee  "  shall  proceed  in  the  manner  that  he 
shall  deem  best  for  the  interest  of  all  my  [his]  creditore,  to  sell 
and  dispose  of,  ete.,  all  the  estates,  stocks,  goods,  wares,  merchan- 
dise, bills,  bonds,  notes  of  hand,  accounts,  and  other  things 
hereby  conveyed,  or  intended  to  be  conveyed,  to  such  {lersooB, 
for  such  prices,  and  upon  such  terms  and  conditioDs,  for  cash 
or  customary  credits,  at  private  sale  or  public  auction,  as  in 
his  judgment  may  appear  best,  and  most  for  the  interest  of 
all  concerned;  to  collect  the  proceeds  of  such  sales,  and  also 
to  collect  and  realise,  in  money,  the  most  that  may  be  practi- 
cable, from  the  bills,  Ixmds,  notes  of  hand,  accounts,  claims, 
demands  hereby  conveyed,"  ete.  Also,  it  directs  that  the 
trustee  shall  discharge  all  reasonable  expenses,  commisdons^ 
attorneys'  fees  of  Simpson  &  Woodward,  whom  he  is  directed 
to  employ,  and  divide  the  balance  among  the  creditors  pro  raia^ 
should  there  not  be  enough  to  pay  them  in  fulL  It  alao  con* 
teins  a  stipulation  that  Baldwin  accepte  the  trust,  and  obligates 
himself  to  execute  it  ''with  diligence  and  fidelity,"  but  that 
''he  shall  not  be  answerable  for  the  negligence  or  misdoings  of 
any  other  person."  The  deed  was  signed  by  Salles  and  Bald- 
win. The  petition  further  alleges  that  the  trustee,  upon  the 
execution  of  the  deed,  took  possession  of  the  property,and  was 
proceeding  to  execute  and  perform  his  duties  under  the  trusty 
when  the  execution  was  levied  upon  the  goods,  etc.,  in  his  pos- 
session; and  prays  an  iqunetion  to  restrain  the  sale,  and  that 
he  may  be  adjudged  to  be  entitled  to  the  possession  of  the 
goods,  in  Older  to  carry  oat  the  trust  rqneed  in  him. 

The  defendante  exoepted  to  the  petition  generally  and  spe- 
eially,  that  the  deed  was  void  upon  its  fooe  for  the  xeasons 
whidi  will  be  noticed  hereafter. 

The  esesplioas  heing  overruled»  the  defondanto  anaweiedi 
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(hat  the  deed  of  afldgnment  was  firaudulent  and  void  as  to 
ihem,  it  having  been  made  and  contrived  of  malioe,  firand, 
covin,  collusion,  and  guile,  with  the  intent  and  purpose  to 
hinder,  delay,  and  defraud  these  defendants,  and  other  cred- 
Itors  of  him,  the  said  Louis  E.  Salles,  etc. 

On  the  trial  before  the  jury,  it  was  shown  that  Baldwin  was 
in  possession  of  the  goods,  disposing  of  them,  etc.,  in  pursu- 
ance to  the  trust,  at  the  time  oi  the  levy;  and  the  deed  and 
record  thereof  was  given  in  evidence.  The  defendants  read  in 
evidence  a  letter  of  Salles,  written  to  a  firm  in  New  York,  some 
time  after  he  had  made  the  assignment,  disclosing  the  fact 
that  he  had  reserved  from  the  assignment  funds,  in  money  and 
notes,  to  the  amount  of  one  thousand  one  hundred  and  twenty- 
three  dollars,  which  was  retained,  as  he  states,  because  he  had 
used  in  his  business  nine  hundred  and  eighty-two  dollars  of 
his  wife's  money. 

The  jury  found  a  verdict  in  favor  of  the  defendants,  and  a 
decree  was  rendered  against  the  validity  of  the  deed. 

To  sustain  this  decree,  it  is  contended  by  the  defendants 
that  the  court  below  should  have  sustained  their  special  excep- 
tions to  the  petition,  instead  of  overruling  them.  If  this  be  so, 
it  will  be  unnecessary  to  consider  the  matters  of  law  and  fact 
arising  upon  the  trial. 

The  exceptions  were,  that  the  deed  was  void  and  fraudulent 
upon  its  face,  because:  1.  It  authorized  the  trustee  to  sell  the 
effects  on  a  credit  if  he  wished;  2.  It  gave  the  trustee  full  dis- 
wetion  as  to  the  mode  of  disposing  of  the  property;  3.  It 
named  the  attorneys  to  be  employed  in  executing  the  trust; 
4.  It  provided  that  the  trustee  should  not  be  answerable  for  the 
negligence  or  misdoings  of  other  persons. 

If  these  be  not  sufficient  to  enable  the  court  to  pronounce 
the  deed  void  on  its  face,  as  matter  of  law,  then  the  plaintiffii 
below  seek  to  reverse  the  decree  rendered,  because  of  errors 
alleged  to  have  been  committed  in  the  charge  of  the  court  to 
the  jury. 

The  court  charged  the  jury  that,  ^'if  they  beUeved  from  the 
evidence  that  the  deed  of  assignment  was  made  by  Salles,  with 
an  intention  on  his  part  to  protect  his  goods  from  legal  process 
on  behalf  of  his  creditors,  or  delay  the  creditors  in  the  collec- 
tion of  their  debts,  the  deed  would  be  within  the  statute  of 
frauds,  and  therefore  void,  and  you  should  find  for  the  defend- 
ants; and  it  would  make  no  difference  as  to  the  validity  of  the 
deed  whether  Baldwin,  the  assignee,  knew  of  the  fraudulent 
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intention  on  the  part  of  Salles,  the  assignor,  or  not;  the  deed 
would  Btill  be  fraudulent  and  void.  If  you  believe  from  the 
evidence  that  the  assignor  reserved,  for  his  own  use,  a  portioo 
of  the  goods  or  their  proceeds,  and  did  not  transfer  the  whole 
in  good  faith  and  honestly,  the  deed  would  be  void,  and  yon 
should  find  for  the  defendants." 

This  last  charge  was  corrected  by  one  asked  by  the  defend- 
ants, so  as  to  make  it  permissible  to  retain  property  exempt 
by  law  from  forced  sale. 

These  exceptions  to  the  validity  of  the  deed,  for  msJfjsn 
apparent  on  its  face,  and  the  correctness  of  these  charges,  con- 
stitute the  questions  in  the  case  which  alone  it  is  necessary  to 
consider,  and  are  here  presented  together  because  they  must 
all  be  determined  by  the  view  which  may  be  iakesa  of  our 
statute  of  frauds. 

In  considering  whether  or  not  the  court  can  determine  the 
deed  to  be  fraudulent  and  void,  for  matters  on  its  face,  it  must 
be  borne  in  mind  that  certain  material  facts  are  admitted 
by  the  pleadings,  or  appear  on  the  face  of  the  deed,  to  wit, 
that  Salles  was  in  faUing  circumstances;  that  he  made  pro- 
fessedly a  general  assignment  in  trust;  that  the  execution 
was  levied  on  the  goods  in  a  short  time  after  the  execution  of 
the  deed,  before  they  were  disposed  of  by  the  trustee;  and  that 
thereby  it  appears  that  the  practical  effect  of  the  deed  has  been 
to  hinder  and  delay  a  creditor  in  the  ordinary  and  rightful 
pursuit  of  his  remedy  in  collecting  his  debt.  This  effect  was 
also  evidently  contemplated  in  making  the  deed,  as  evidenced 
by  the  expression  of  the  assignor,  that  he  "  is  desirous  of  mak- 
ing such  a  disposition  of  his  property  as  that  sacrifices  may  be 
avoided."  Thus  the  court  is  put  legitimately,  as  a  starting^ 
point,  into  the  position  to  know  the  situation  of  the  assignor, 
the  character  of  the  deed  of  assignment,  and  its  necessary  effect 
upon  a  creditor.  The  thing  remaining  to  be  ascertained  is  the 
intention  with  which  the  deed  was  made. 

It  is  contended  by  the  defendants  that  the  court  can  deter- 
mine that  intention  to  have  been  fraudulent  as  to  them,  as 
matter  of  legal  deduction,  without  the  aid  of  a  jury,  by  inspec- 
tion of  the  terms  of  the  deed,  which  is  made  part  of  liie  plain* 
tiff's  petition,  to  wit,  in  giving  the  trustee  full  discretion  in  the 
disposition  of  the  property,  and  even  to  sell  it  on  credit,  if  he 
should  think  it  best,  in  naming  attorneys  to  be  employed  in 
executing  the  trust;  and  in  limiting  the  responsibility  of  the 
trustee.    We  think  these  are  facts  which  may  tend  to  estab- 
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liflh  the  fraudulent  intent  They  are  badges  of  fraud,  rather 
than  fraud  per  9e.  A  court  of  equity,  having  a  right  to  find  the 
facts  from  the  evidence,  might  well  infer  from  these  established 
and  patent  fEicts  the  additional  and  important  fact  of  fraudu- 
lent intent;  and  having  thus  found  it,  declare  the  legal  conse> 
quence  by  setting  aside  the  deed  as  void;  just  the  same  aa 
though  the  fraudulent  intent  was  confessed  in  the  petition. 
This  power  of  a  court  of  equity  of  finding  one  material  fact, 
which  is  not  admitted,  by  inference  and  deduction  from  those 
that  are  admitted,  does  not  pertain  to  our  courts  in  causes  in- 
volving principles  of  equity  any  more  than  those  involving 
questions  of  law,  as  contradistinguished  from  equity. 

To  ascertain  the  exact  character  of  this  intention,  which 
renders  a  deed  void,  it  is  proper  to  refer  to  the  language  of  the 
statute.  It  is,  that  every  grant,  etc.,  had  or  made  and  con- 
trived of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  intent 
or  purpose  to  delay,  hinder,  or  defraud  creditors  of  their  just 
and  lawful  actions,  suits,  debts,  etc.,  shall  be  taken  to  be  ut* 
terly  void  as  to  such  creditors.  But  this  shall  not  extend  to 
any  estate  or  interest  in  lands,  goods,  etc.,  which  shall  be 
"upon  good  consideration,  and  bona  fide^  lawfully  conveyed  or 
assured  to  any  person,"  etc.  Here  we  are  presented  with  two 
distinct  motives  or  intentions  with  which  a  deed  may  be  made; 
the  one  vitiating  and  the  other  sustaining  it;  and  however  dif- 
ficult it  may  be  to  determine  which  one  of  the  two  was  th') 
cause  of  its  execution  practically,  that  must  be  the  issue  to 
determine  its  validity.  A  fEuling  debtor  has  not  a  right  to  ma- 
liciously, covinously,  etc.,  execute  a  deed  with  intent  to  hinder, 
delay,  or  defraud  his  creditors.  A  failing  debtor  has  a  right, 
upon  good  consideration  and  h<ma  fidcj  lawfully  to  convey  or 
assure  by  deed  of  assignment  his  goods,  etc.,  in  trust  to  pay 
his  creditors,  with  or  without  preference:  Burrill  on  Assign- 
ments, 98,  99. 

Which  of  these  propositions  do  the  facts  establish?  is  the 
practical  question.  It  is  important  to  consider  the  elements 
of  these  two  propositions  in  connection.  As  to  the  first,  it 
must  be  considered  that  the  law  favors  the  diligent,  and  recog- 
nizes  the  right  of  the  creditor  to  demand  and  enforce  the  pay- 
ment of  his  debt  when  it  becomes  due;  and  any  disposition  of 
the  debtor's  property  by  which  this  right  of  enforcement  is  hin- 
dered and  delayed  inflicts  an  injury  upon  the  creditor.  When 
the  debtor  makes  a  deed  disposing  of  his  property  under  the 
influence  of  this  special  intention,  to  inflict  this  injury  upon 
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his  creditor  or  creditora,  then  his  act  is  said  to  be  contrived  in 
malice,  covin,  fraud,  etc.,  which  is  designated  in  the  statute  as 
a  guileful  and  covinous  device  and  practice,  which  renders  the 
conveyance  void.  The  bare  intention  to  hinder  and  delaj 
creditors  being  present  in  the  mind  of  the  debtor,  in  maVing 
the  deed,  is  not  sufficient  to  avdd  the  deed.  That  is  the 
usual  and  necessary  effect  of  every  general  assignment  for  the 
benefit  of  creditors,  and  being  so,  it  must  be  presumed  to  have 
been  contemplated  as  a  consequence  of  his  act,  however  hon- 
est his  intention  may  have  been.  If  such  intention,  however, 
not  only  be  present  in  the  mind,  but  if  it  be  the  object  and 
constitute  a  part  of  the  cause  for  the  execution  of  the  deed,  it 
will  render  it  void:  BurriU  on  Assignments,  875;  United  Stain 
V.  Banl  of  the  United  States^  8  Rob.  (La.)  402;  Farmer^  Bank 
V.  Douglass f  11  Smed.  &  M.  469;  IngrahamT.  Chriggy  13  Id.  22. 

On  the  other  hand,  if  the  purpose  in  executing  a  deed  of 
assignment  is  to  pay  honest  debts,  either  by  general  distribu- 
tion or  by  exercising  a  preference  among  the  creditors,  it  will 
be  valid.  In  the  language  of  a  very  great  judge  (Gaston,  J.), 
<<  every  conveyance  of  property  by  an  insolvent  or  embarrassed 
man,  to  the  exclusive  satisfaction  of  the  claims  of  some  of  his 
creditors,  has  necessarily  a  tendency  to  defeat  or  hinder  hia 
other  creditors  in  the  collection  of  their  demands.  But  if 
the  sole  purpose  of  such  a  conveyance  be  the  discharge  of  an 
honest  debt,  it  does  not  fall  under  the  operation  of  the  statute 
of  frauds.  It  is  not  embraced  within  its  words,  which  apply 
only  to  such  as  are  contrived  of  malice,  fraud,  collusion,  or 
covin,  to  the  end,  purpose,  and  intent  to  delay,  hinder,  and  de- 
fraud creditors: "  Ha/ner  v.  Irwin^  1  Ired.  L.  490  [34  Am.  Dec. 
890]. 

Courts  of  equity  regard  with  £avor  the  &ir  and  just  motives 
of  a  failing  debtor,  in  the  equal  distribution  of  his  effects,  by 
an  assignment  of  all  his  property,  even  though  its  effects  may 
necessarily  be,  and  must  be  foreseen  to  be,  to  hinder  and  delay 
a  vigilant  or  pressing  creditor;  and  it  can  readily  be  conceived 
that  this  just  motive,  as  well  as  that  of  preferring  some  £avor> 
ite  creditors  may,  and  often  does,  rise  above  any  mere  deairo 
to  thwart  the  urgent  pursuit  of  any  one  or  more  creditoro. 

The  character  of  this  fraudulent  intent  may  be  further  illos* 
trated  by  the  modes  in  which  it  is  practiced. 

1.  When  a  deed  is  a  mere  pretense,  collusively  devised,  is 
founded  on  a  pretended  consideration,  and  the  parties  do  not 
intend  the  property  to  pass  otherwise  than  ostenaibly,  there  is 
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a  trost  that  the  grantee  shall  hold  for  the  grantor's  benefit. 
As  to  the  creditors,  the  projierty  was  not  passed,  and  the 
grantor's  reservation  shall  inure  to  their  benefit. 

2.  When  there  is  a  consideration,  and  it  is  the  intention  of 
the  parties  that  the  title  to  the  property  shall  pass  to  the 
grantee  irrevocably,  but  the  influencing  motive  in  making  the 
transfer  is  the  malicious  intention  to  defeat  entirely,  or  hinder 
and  delay,  the  collection  of  honest  debts. 

The  last  proposition  presents  a  transaction  which  is  made 
void  by  the  fraudulent  intent.  The  first  proposition  presents 
one  which  is  void,  not  only  because  of  the  specific  fraud- 
ulent intent,  but  also  because  of  the  reservation  of  a  benefit 
to  the  grantor,  in  the  thing  conveyed,  inconsistent  with  the 
terms  and  ostensible  object  of  the  transfer,  which  is  itself 
a  fraud  upon  creditors,  who  are  hindered  and  delayed  by  it: 
See  Thoyne^a  Case,  1  Smith's  Lead.  Cas.  33-35,  and  48,  with 
English  and  American  notes  of  cases;  Wright  v.  Linn,  16  Tex. 
34;  Goodrich  v.  Downs,  6  Hill,  438.  The  elements  of  these  two 
propositions  may  be  modified  or  blended,  and  thereby  require 
the  distinguishing  features  of  each  to  be  traced  out  and  taken 
into  consideration. 

The  specific,  malicious,  covinous,  guileful  intention  to  hinder, 
delay,  or  defraud  creditors  is  a  question  of  fact  to  be  ascer- 
tained upon  evidence  as  other  facts  are  in  our  courts  submitted 
to  a  jury:  Linn  v.  Wright,  18  Tex.  317  [70  Am.  Dec.  282]; 
Seward  v.  Jackson,  8  Cow.  406;  Goodrich  v.  Dovms,  6  Hill,  438. 

The  portions  of  this  deed  which,  it  is  contended,  render  it 
void  are  evidence  strongly  tending  to  prove  the  specific  inten- 
tion, but  they  are  only  evidence  of  it;  and  if  they  invali- 
date it  at  all,  it  must  be  upon  some  other  ground.  The  efiect 
of  a  reservation  of  an  interest  in  the  thing  conveyed  depends 
upon  the  character  of  the  conveyance.  In  a  mortgage  such 
reservation,  whether  expressed  in  the  deed  or  not,  is  of  itseli 
harmless,  because  it  is  consistent  with  the  object  of  the  con- 
veyance. This  has  been  held,  even  where  a  failing  debtor 
assigned  a  specific  article  of  property  to  particular  creditors, 
with  a  reservation  to  himself  of  any  balance  that  may  accrue. 
Although  it  was  in  the  shape  of  a  special  assigimient,  it  was 
held  to  be  in  efiect  a  mortgage,  and  that  the  reserved  balance, 
if  any,  did  not  vest,  and  was  subject  to  be  reached,  according 
to  its  nature,  either  by  execution  or  by  bill  in  equity:  Leitch  v. 
HoUister,  4  N.  Y.  211. 

The  same  may  be  said,  generally,  of  deeds  of  trust  made  in 
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good  faith  to  secure  and  pay  debte  of  particular  creditors,  which 
are  in  the  nature  of  mortgagee,  with  some  of  the  qualities  <d 
an  assignment  superadded:  Burrill  on  Assignments,  33;  Ha^ 
ner  v.  Irwin,  1  Ired.  L.  490  [34  Am.  Dec.  390];  Elmes  ▼.  SuA- 
erlandy  7  Ala.  262;  Farmenf  Bank  v.  DaugUuSj  11  Smed.  A  IL 
469;  Hendricks  v.  Robinaouj  2  Johns.  Ch.  283;  Burgin  t. 
Burgin,  1  Ired.  L.  453. 

These  classes  of  cases  are  referred  to  merely  to  illustrata 
that  reservations  are  sustained  only  when  they  are  oonsiBleiit 
with  the  objects  of  the  deed. 

In  the  case  of  a  general  assignment  by  a  failing  debtor^ 
such  as  the  one  now  under  consideration,  it  has  generally  been 
held  that  a  reservation  of  an  interest  in  the  thing  conveyed 
will  avoid  the  instrument:  Ooodrich  v.  Downs^  6  Hill,  438; 
Burrill  on  Assignments,  393.  The  rule  is  well  stated  by  Jus- 
tice Ormond  in  the  case  of  Oazzam  v.  PoyntZj  4  Ala.  382  [37 
Am.  Dec.  745]:  ''An  assignment  by  a  debtor  where  the  prop- 
erty conveyed  by  the  deed  is,  by  its  terms,  fairly  and  bona  fids 
devoted  to  the  payment  of  the  creditors  without  stipulating 
any  benefit  to  the  debtor,  and  where  the  equitable  interests  of 
the  creditors  are  fixed  and  determined  by  the  assignment  it- 
self, is  valid." 

Mr.  Burrill  lays  it  do?m  as  a  ^'settled  genwal  rule  in  Amw- 
ican  law,  that  a  clause  or  provision  in  an  assignment,  by  which 
any  benefit  or  advantage  is  reserved  to  the  debtor  at  the  ex- 
pense of  the  creditors,  whether  such  benefit  be  temporary  or 
permanent,  whether  it  be  in  the  shape  of  a  gross  or  annual  sum, 
employment  at  a  compensation  or  otherwise,  or  whether  re* 
served  to  the  debtor  himself,  or  for  the  support  of  his  fiEimily« 
is  a  fraud  in  law,  and  vitiates  and  avoids  the  whole  assign- 
ment." This  is  to  be  distinguished  from  a  case  where  the  re- 
servation extends  only  to  such  property  as  may  be  exempt 
from  forced  sale:  Burrill  on  Assignments,  235.  And  also  from 
an  assignment  excepting  from  the  operation  of  the  conveyance 
itself,  a  certain  portion  of  property  for  the  use  of  the  debtor, 
which  of  course,  not  being  conveyed,  is  still  subject  to  be 
seized  by  creditors,  and  which  makes  it  really  a  partial  assign- 
ment, though  it  may  be  in  form  general:  Burrill  on  Assign- 
ments, 174, 175;  Id.  97;  Ingraham  v.  Origg,  13  Smed.  &  M.  22. 
There  is  also  a  resulting  trust  in  £Eivor  of  the  assignor,  after 
payment  of  the  debts,  if  any  funds  should  be  left,  whether 
expressly  reserved  or  not 

The  principle  of  the  rule  in  relation  to  a  reeervatkm  of  a 
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benefit  may  be  traced,  as  it  is  believed,  to  tbe  third  section  of 
our  statute,  Hart.  Dig.,  art.  1453,  which  is  in  the  nature  of  a 
proviso  to  the  second,  and  provides  that  the  latter  '^  shall  not 
extend  to  any  estates,  goods,  etc.,  which  shall  be,  upon  good 
consideration  and  bona  fide^  lawfolly  conveyed  or  assured  to 
any  person,"  etc.  A  general  assignment,  whose  object  is  to 
convey  the  effects  of  the  debtor,  and  appropriate  them  to  the 
payment  of  his  debts,  and  which  is  sustained,  as  a  lawful  con- 
veyance or  assurance,  notwithstanding  its  effect  to  hinder  and 
delay  creditors,  because  that  is  its  object,  can  hardly  be  said 
to  convey  the  property  lawfully,  and  in  good  faith,  when  there 
is  a  reservation  of  an  interest  or  benefit  to  the  grantor  in  the 
property  pretended  to  be  thus  appropriated.  This  is  in 
unison  with  the  principle  developed  in  Twyn^s  Ccue,  1  Smith's 
Lead.  Cas.  34,  48,  in  which  it  is  said  ''  continuance  of  the  poe* 
session  in  the  donor  is  the  sign  of  trust " — ^that  is,  of  a  mere 
reservation  of  use,  interest,  or  benefit — ^inconsistent  with  the 
terms  of  the  deed.  This  reservation  of  an  interest  or  advantage 
is  sometimes  exhibited  in  retaining  control  of  the  appropriation 
of  the  effects,  directly  or  indirectly:  Burrill  on  Assignments, 
898;  Sheldon  v.  Dodgey  4  Denio,  217;  Cannon  v.  Peebles,  4  Ired. 
L.  204;  HaH  v.  Cranej  7  Paige  Ch.  37. 

Such  assignment  may  also  be  held  invalid  by  the  court  un* 
der  this  third  section  by  reason  of  the  inherent  defects  of  the 
deed,  as  a  transfer  of  property.  For  instance,  where  it  does 
not  vest  in  any  creditor  certain,  direct,  or  absolute  interests  in 
the  property:  Oazzam  v.  PoyntZj  4  Ala.  374  [37  Am.  Dec.  745]; 
or  where  tiiere  is  no  such  description  of  the  property,  by 
schedules  or  otherwise,  as  that  it  can  be  identified  or  ascer^ 
tained:  Linn  v.  Wright,  18  Tex.  317  [70  Am.  Dec.  282]. 

Then,  as  to  such  a  general  assignment,  it  may  be  safely  as- 
sumed, as  it  is  believed,  that  the  court  may  pass  upon  its 
validity,  and  declare  it  void  or  inoperative  as  to  creditors, 
when  the  firaudulent  intent  is  expressed  or  admitted;  when  it 
ocmtains  a  reservation  of  an  interest,  advantage,  or  benefit  to 
the  assignor  inconsistent  with  the  object  of  the  conveyance; 
and  when  the  deed  is  wanting  in  some  of  the  qualities,  which, 
when  wanting  in  any  deed,  render  it  inoperative  and  invalid, 
as  a  legal  conveyance  of  property. 

The  portions  of  the  deed  which  it  is  contended  avoid  it  will 
not  fall  under  either  of  these  grounds  of  judicial  cognisance. 
To  advance  further  brings  us  into  a  broad  field  of  uncertainty, 
amidfft  a  maxe  of  conflicting  authority.    The  light  of  authority 


816  Baldwin  v.  Peet.  [Texas, 

is  weakened,  also,  by  the  various  different  statntes,  in  England 
and  the  states  of  this  Union,  which  have  influenced  the  decis- 
ions of  the  courts  upon  the  subject. 

Giving  the  trustee  a  discretion  to  sell  the  goods  on  a  credit 
has  sometimes  been  held  to  be  a  fraud  in  law  upcm  crediton: 
Barney  v.  Oriffin^  2  N.  Y.  865.  Other  cases  establish  the  con- 
trary doctrine:  Ashurst  v.  Martin^  9  Port  566.  If  the  debts 
were  not  due  for  some  time,  it  might  be  a  very  pr(q[)er  proviB- 
ion  to  sell  on  a  credit 

Also  a  discretion  to  the  trustee  as  to  the  manner  of  sale, 
whether  private  or  public,  etc.,  has  been  sustained  as  proper: 
Abercrombie  v.  Bradford^  16  Ala.  560;  NecMy  v.  Awbrosej  SI 
Pick.  185. 

In  the  case  of  Aahurst  v.  Martiny  mpraj  a  Umitation  of  the 
responsibility  of  the  trustee,  very  similar  to  the  one  expressed 
in  this  deed,  was  held  not  to  vitiate  the  assignment:  Buirill 
on  Assignments,  208. 

The  naming  of  attorneys  to  be  employed  in  the  execution  of 
the  trust,  it  is  believed,  stands  on  the  same  footing  as  the  ap- 
pointment of  a  trustee.  The  attorney,  when  engaged  in  the 
business,  as  well  as  the  trustee,  must  act  on  his  own  responsi- 
bility, and  if  the  appointment  should  be  injudicious,  it  will  be 
a  badge  of  fraud:  Burrill  on  Assignments,  899. 

In  none  of  these  provisions  is  there  anything  to  be  found 
which  might  not  be  proper  under  some  circumstances,  and 
therefore  they  are  subject  to  explanation  by  other  facts:  Cun- 
ningham V.  Freeborn,  11  Wend.  241. 

The  charges  of  the  court  were  erroneous.  It  has  been  seen 
that  the  fraudulent  intent  by  which  a  deed  is  rendered  void 
is  not  necessarily  involved  in  the  mere  intention,  on  the  part 
of  the  assignor,  "  to  protect  his  goods  from  legal  process,*' 
where  the  intention  to  hinder  and  delay  is  an  incident  con* 
templated  as  a  consequence  of  his  act,  but  not  designed  in 
whole  or  in  part  as  the  object  of  it  If  the  intention  to  hinder 
and  delay  creditors  influenced,  in  whole  or  in  part,  the  as- 
signor as  an  object  in  making  the  deed,  it  would  be  void.  If, 
on  the  other  hand,  to  hinder  and  delay  creditors  was  only 
contemplated  as  an  incident,  and  his  real  purpose  and  object 
in  making  the  deed  was  to  pay  his  debts  by  assignment  of  his 
efiects,  it  would  be  valid.  Whether  the  assignor  was  actuated 
by  the  one  or  the  other  of  these  difierent  purposes  in  making 
the  deed  was  the  true  issue  in  the  case,  uiwn  the  question  of 
intention.     The  alternative  of  determining  the  one  nr  the 
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other,  aooording  to  the  evidence,  ehoold  have  been  Bubmitted 
to  the  jury.  This  was  not  done  in  any  part  of  the  charge^ 
either  directly  or  inferentially. 

That  part  of  the  charge  which  made  it  immaterial  whether 
the  trustee  knew  the  firaudulent  intent  of  the  assignor  or  not 
does  not  appear  to  be  objectionable  in  this  case.  The  American 
decisions  hold  that  the  assent  of  creditors  to  a  general  assign* 
ment  will  be  presumed  so  as  to  give  it  eflTect,  although  they 
may  know  nothing  of  it  when  it  is  made:  NiciM  v.  Mumford^  A 
Jolms.  Ch.  622;  Cwiningham  v.  Freehom^  11  Wend.  241;  UwiUd 
States  V.  Bank  of  United  States j  8  Rob.  (La.)  262;  Aberertmbie 
V.  Bradford,  16  Ala.  560. 

While  its  validity  rests  upon  a  presumed  fact,  it  is  but  fair 
that  the  presumption  of  assent  should  extend  to  the  whole 
transaction;  otherwise,  by  the  legal  presumption,  a  fraud  might 
be  aided  by  its  perpetration.  Hence  it  has  been  held  that 
where  an  assignment  in  trust  was  made  with  a  fraudulent  intent 
unknown  to  the  trustee,  the  assent  of  the  creditors  would  not 
be  presimied:  TowMend  y.  Harwell j  1%  Ala.  801;  Burrill  on 
Assignments,  311. 

The  second  charge  cannot  be  sustained,  as  it  is  believed.  A 
reservation  of  property  not  conveyed  does  not  necessarily  vitiate 
the  assignment.  The  property,  if  not  exempt  from  ^ jrced  sale, 
is  still  liable  to  be  taken  by  creditors,  the  same  as  if  no  assign* 
ment  had  been  made:  Burrill  on  Assignments,  174,  197,  225; 
Ingraham  v.  Origg,  13  Smed.  &  M.  22. 

Under  such  a  rule,  the  reservation  of  a  small  amoimt,  either 
openly  or  privately,  on  purpose  or  by  accident,  would  inevitably 
defeat  a  general  assignment  of  a  large  estate  appropriated  to 
creditors  upon  the  fairest  terms;  and  however  it  may  have  hap* 
pened,  it  would  be  beyond  the  reach  of  any  explanation  consist- 
ent with  fair  dealing.  It  is,  indeed,  but  a  badge  of  fraud,  subject 
to  be  explained  or  accounted  fer,  and  is  important  or  unim* 
portant  evidence,  tending  to  establish  fraud  or  not,  according 
to  the  circumstances  of  the  case. 

We  are  of  opinion,  then,  that  the  court  below  did  not  err  in 
refrising  to  adjudge  the  deed  to  be  fraudulent  upon  its  face,  for 
the  causes  set  out  in  the  exceptions  of  the  defendants.  But 
tibere  being  error  in  the  charges  of  the  court,  which  may  have 
been  material  in  finding  the  verdict  by  the  jury,  the  judgment 
is  reversed,  and  the  cause  will  be  remanded. 

The  first  charge  above  referred  to>  though  erroneous,  was  not 
greatly  caloulated  to  mialead  the  mind  of  the  jury;  and  upon 

Am.  Dso.  Vol.  LXXV--68 


818  Baldwiv  v.  Peet.  [Texas, 

that  alone,  under  the  facts  of  the  case,  the  verdict  and  judg- 
ment wonld  not  be  set  aside.  The  second  charge  referred  to» 
as  to  the  reservation,  was  npon  an  isolated  qnestion,  about 
which  there  could  possibly  be  no  doubt  upon  the  £aiCts;  and  thai 
charge  being  erroneous,  there  is  not  any  certainty  that  the 
minds  of  the  jury  passed  upon  the  main  &ct8  of  the  case,  upon 
which  we  would  sustain  the  verdict,  if  we  were  to  sustain  it  at 
all.  As  we  cannot  say  with  certainty  that  this  error  may  not 
have  influenced  the  finding,  the  cause  will  be  remanded. 
Reversed  and  remanded. 

Whesler,  C.  J.,  delivered  a  dissenting  opinion. 


AaaamasfT  Mabx  to  Delay  Crxditors  is  Void:  Kmgki  t.  Padber^  71 
Am.  Dea  388,  note  392;  but  mere  incidental  delay  inUl  not  avoid  the  aa^gn- 
ment:  NtchoUon  v.  LeavUt^  67  Id.  499,  note  605;  Ilempttead  ▼.  Jofmabm,  S5  Id. 
468.  Mere  intent  to  hinder  or  delay  creditors  wiU  not  avoid  an  ■■rignmnnt: 
IfoiuioH  etc  /?.  R.  Co.  v.  Winter,  44  Tex.  609,  citing  the  principal  caae;  Ii<^- 
man  v.  Mackall,  64  Am.  Dec  637.  It  ia  not  "a  aoond  objectaan  to  an 
aaaignment  that  it  operates  to  hinder  and  delay  creditors,  for  this  is  the  nsoal 
and  almost  invariable  consequence  of  an  assignment.  There  most  be  a  fimad* 
nlent  intent,  thtt  is,  an  intent  ^diieh  the  law  will  not  permit  to  be  canied 
into  effect — an  intent  to  secnre  some  benefit  to  himself,  or  to  withhold  some 
right  from  his  creditors  beyond  what  the  law  permits,  in  order  to  invalidate 
the  assignment.  If  this  intent  be  expressed  in  the  deed,  tiio  court  may  de- 
clare it  to  be  void;  bat  if  the  fraudulent  intent  be  not  expressea  in  the  deed 
itself,  then  it  can  only  be  invalidated  by  proof,  to  the  satisfaction  of  a  jury, 
that  the  fraudulent  intent  existed  at  the  time  of  the  execution  of  the  deed;"* 
Baikg  V.  MWm,  27  Tex.  437,  citing  the  principal  case.  When  the  deed  is  a 
mere  pretense,  oollusively  devised,  and  the  parties  do  not  intend  other  than 
an  ostensible  change  of  the  property,  the  property  does  not  pass  as  to  cred- 
itors; and  even  when  the  parties  intend  an  irrevocable  dispositioa  of  the 
property,  but  the  conveyance  has  been  made  with  intent  to  defirand  ereditoni» 
the  conveyance  is  void:  Chandler  v.  Vcn  Boeder,  24  How.  227. 

PasFKBaiNO  OBXDiroBS  OB  Skt  of  CRKDiTORa  IN  AssiomfERT:  Bee  Bom 
V.  Shaw,  72  Am.  Dec  633,  and  note  citing  prior  cases  635;  Bryati  v.  Briebm, 
Id.  219;  Linn  v.  Wright,  70  Id.  282.  A  debtor  may  prefer  creditors:  BaOef 
V.  MiUa,  27  Tex.  437;  Irion  v.  MUIm,  41  Id.  818,  citing  the  principal  case. 

RssERVATioN  IV  AssioNMBNT  OF  BxNXFiT  TO  DEBTOR:  See  LtRfi  V.  Wright^ 
70  Am.  Dec  282,  and  cases  cited  in  the  note  291;  Qrmeky  v.  Uooher,  67  Id. 
227;  Ifqffman  v.  Maekali,  64  Id.  637.  The  principal  case  is  cited  aa  drawing 
the  distinction  between  assignments  and  mortgages:  Dwighi  t.  Overtom,  S6 
Tex.  412. 

FRAirDfn.Bi«T  limxrr  m  Question  fob  Jubt:  Him  v.  Wrig^  70  Am.  Deo. 
282,  note  citing  prior  cases  291.  The  principal  case  is  cited  to  the  poini  thai 
the  Texas  courts  do  not  possess  the  power  of  courts  of  equity  of  finding  cae 
matecial  fact  that  is  not  admitted  from  those  that  are  admitted,  and  hetioe 
the  court  may  not  infer  the  fraudulent  intent  from  certain  badges  of  fraud: 
Van  Hooky.  Walton,  28  Tex.  Hi  King  v.  Sueaell,  40  Id.  IZ2}  Kerrr.  HuteUna, 
46  Id.  890;  SeoU  v.  Alford,  63  Id.  02.    If  there  is  appaient^  npon  the  tmem  of 
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Um  imtmiiMnt  by  its  ezpren  temia,  or  m  the  indiipateble  Ugpl  pi— iinptiuo 
ttMnhom,  Mther  sach  actnal  fnad  in  fact  or  tneh  eomlnicliy  fnmd  in  law 
as  ahonld  avoid  it^  th«n  it  ia  the  dnty  of  the  oovirt  to  ao  oooatnie  the  inatni- 
ment  and  deeUure  ita  legal  effect;  otherwise,  it  ia  a  qneation  of  intention  to  be 
decided  by  the  jury:  MSA  ▼.  CopeXamd^  Id.  689.  The  oonrta  of  Tezae  qiay 
pnaa  upon  the  validity  of  a  general  aaaignment,  and  dedafe  it  void  cr  in* 
eperatiTa  aa  to  ereditorsi  1.  When  the  frandnlent  intant  ia  eypieaaad  cr 
admitted;  8.  When  it  oontaina  a  reservation  of  an  interaeti  advantage^  cr 
benefit  to  the  assignor  inoonsistent  with  the  object  of  the  oonveyanoet 
B.  When  the  deed  is  wanting  in  some  qnalitiaa  which,  when  wanting  in  any 
deed,  render  it  inoperative:  Van  Uook  v.  ITolton,  28  Id.  71,  72.  When  e 
well-defined  legal  fraad  is  shown  npon  the  face  of  the  inatmment  itaelf  with- 
ent  a  raeort  to  eztrinsio  testimony,  then,  aa  in  any  other  contract  which  le 
expreasly  illegal,  or  contrary  to  public  policy,  it  la  the  dnty  of  the  court  to 
ooDstme  and  declare  ita  legal  dlBet:  Ftlaer  v.  iVtotai^  60  Id.  647;  8eoU  ▼• 
Alford^  63  Id.  93. 

AmONlUlIT  MAT  BS  VOID  WBSBE  THEEX  IS  Ko  DlBGKZrTKm  OB  SCBXDULB 

faa  the  deed  whereby  the  property  can  be  identified:  lAtm  v.  WrigkL,  70  Am. 
Dec  282,  note  291. 

AJHunnfMvr  Oimo  TBOsm  P6wm  to  Sxll  oh  Crbdit:  /nloei  v. 
Amerkm  Mkxhanffe  Bomk^  09  Am.  Dea  190,  and  caaea  cited  in  the  note  196| 
Hqfman  v.  MackaU,  64  Id.  637.  Tha*  the  aaaignee  haa  a  right  to  seU  cD 
eredit  la  bat  n  badge  of  fraud:  Ekk»  v.  OopOmd^  63  Tex.  600,  citing  the  prii^ 
elpalcae. 

AmomiBm  ion  BunEfir  of  CunroBa  abb  Rboabdbd  with  Fatobi 
Ei^mamy.  MadoaUj  64  Am.  Dec.  687. 

AflBBirr  or  OBBDrroBS  to  Tbubt  Dbbd  bob  thbib  Bbnbvit  n  PBrnnciDt 
fn^ram  v.  KirkptUriAt  61  Am.  Dea  428;  aee  note  to  HtmptUad  v.  JtkiMUm, 
66  Id.  474. 

Bbbohboub  ImfiBoonoBS  vox  Pbbjitdicial  abb  bot  OBOvirB  iob  Rb« 
▼BBSAL:  QaHUmdall  v.  i^jfey,  66  Am.  Dec  834.  If  there  is  donbt»  however* 
the  conrt  will  incline  to  give  the  appellant  the  benefit  o(  it:  WttUr%  Stage  Ok 
V.  WaOtr,  Id.  789. 

Thb  PBDioirAL  OABB  18  ORBD  to  the  pojnt  that  to  aapport  a  sale  of  par* 
sonal  pmpsriy  where  there  ia  no  diange  of  poaiaMinn  aa  against  a  craditor  or 
inbaeqnent  pnrchaaar,  proof  of  good  faith  la  aa  eaaantial  aa  proof  of  aaafilHit 
jcniidoratinBi  PkUllf$r.  iTate^  16  Kan.  899. 
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Adoptidh  of  child,  effect  in  aaother  ttate,  642L 

kiTKLLATM  proceeding  bill  of  exoeptioiiay  the  record  if  no  peii  c^  101^ 

AmovMEirr  for  benefit  of  erediton,  not  Toid  becaoae  it  hinden  creditor  lift 

AnoBUBT,  appearance  without  authority  doee  not  bind,  Itfi 

foreign  judgment  baaed  on  nnanthori»d  appearanoe'c^  148L 

judgment  baaed  on  nnauthoriaed  appearance  of,  148. 
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of  passengers,  liaUlity  o(  for  defects  in  road  or  ▼ehiolss^  96& 
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termination  of  liability  of,  404i 
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OoRTRACT,  part  performance  o^  does  not  waxnnt  reouffery  «■,  467. 
ComrsTAJioi^  reserving  annual  rent,  is  not  a  leasee  SOi. 
Co&PORATiov,  validity  of  acts  of,  presumed,  8601 
C6-TKNAHT,  conveying  by  metes  and  bounds,  I70l 
CoTBNAMTB,  uono  implied  in  voluntary  conveyaaoe  for 
Crbdttor'b  Bill,  before  issue  of  execution,  860. 

judgment  in,  where  there  is  fraudulent  convi^yMioa^ 
Cbofs,  parol  reservation  o^  on  sale  of  land,  606. 

Damaois,  profits,  loss  of,  631. 

Dbvinitioh  of  eavesdroppera,  778. 

DnoovKBT  of  debtor's  property,  compslliBg  in  •fiU^f 

Eayisdbopping  defined,  778. 

is  indictable  offense  at  oommon  law,  773. 
Eminsnt  Doiunr,  compensation,  mode  of  ascertaining^  618w 
E&tATEa  OF  DaaiDKirni^  distributioin  o^  change  in  law  oi^  after  AmMk  «f  ■» 
oeotor,  659. 

distribution  o^  law  ^Hiioh  controls,  660. 
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ezemptioo,  bordeii  of  proving,  648. 
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BuuuTjoVy  czanipttoBy  dimigw  for  dnyiogp  ommdm  ii(  6011 

•x«mptiaii,  aleetion  of  remediei^  600. 

«i«mptu)iit  Ivfy  in  Tiolation  of  daim  o^  mm  for,  64Bk. 

ozemption,  lovy  in  TioUtioa  of  oUim  o^  treipiM  and 

ozempUoD,  levy  in  yiolation  of  claim  o^  makaa  offiocr  a 

exemption,  liabili^  of  soretiea  of  ■heriif  who  fefuaai^  648» 

ezemptiaDt  pleadings  in  action  to  enforce,  648. 

ezemptioDt  refnaal  to  allow,  64S. 

exemption,  lemediea  of  debtor  who  is  denied,  6KMWfc 

exemptioD,  replevin  to  enforce  daim  o^  6401 

exemption,  set-off  against  daim  for,  651. 

exen^tion,  statntory  penalty  for  disr^gardinfr  6i0L 

exemption,  treble  damages,  pleading  and  pnetioa  te  Mlloa  ioi^ 

exemptian,  Terdiot  in  actions  for,  600L 

exemptiaD,  who  may  daim,  647. 

exemption,  who  may  sne  for,  647. 

fordble  reeistence  to  levy  o^  when  Jiiatified»  178w 

notice  of  adjonmed  sale^  712. 

notice  of  sale^  description  of  pwiperiy,  anffidwifly  e(  ML 

notioe  of  jale^  errors  in,  efiTect  o(  711. 

notice  d  sale^  form  of,  none  presoribed  by  stalati^  700^ 

notioe  of  sale^  hoar  of  sale^  when  nrast  be  stated  907* 

notioe  of  sale^  insnffieiency,  instances  c^  706. 

notice  of  sale  in  Snnday  j^tngvt,  712. 

notioe  of  sale^  newspaper,  what  deemed  not  to  ba^  TUL 

notioe  of  sale^  omitting  names  ol  parties  to  soit^  71L 

notice  of  sale^  place  of  sale  most  be  named,  700L 

notice  of  sale^  referring  to  record  Cor  desoriptkn,  706L 

notice  of  jale^  terms  of  sale^  710l 

notice  of  sale^  time  of  sale  dioald  be  named,  707. 

notice  of  sale^  week's  notice^  what  is^  706. 
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seoority,  604. 

liability  for  money  lost  in  bank,  60S. 

thefts  lobbery,  eta,  liability  for,  79a 
SzraoTiJf or  of  wife,  release  o(  by  hnsband,  466. 

ftaroB  is  part  of  freehold,  187. 
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m  purchase  on  credit^  when  aTdds  sale^  260L 
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OuABAHTT,  coBdderatiooo(iHMBaadliairaiBslba«pMai^4lii 
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must  famish  ward  with,  448. 

not  liable  to  third  penons  for,  44BL 
negligence,  liability  for,  448. 
personal  liability  of,  to  third  person,  460L 
patting  ward's  money  in  trade,  449. 
purchasing  debt  of  ward  at  disooont^  448b 
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takes  title  immediately  on  death  of  ancestor,  61. 
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self-defense,  facts  essential  to  maintain,  69. 
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merger  by,  265. 
IgPomwTi  nr  Rm,  attachment  proceedings  are  nol^  Tfl. 
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cffBot  of,  720-725. 
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proceedings  in  admiralty,  728. 

proceedings  in  Bnglish  court  of  exchequer,  72S. 

MoaxoAOi^  vundae  of  land  may  recover  amoont  ol^  frumT«dor»  4711 

IXmaiUttmacM,  bordsn  of  proving,  383. 

eontribatoBy,  as  bar  to  recovery,  883^  348. 
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OHM  d  proving,  when  passengors  are  hurt,  264^ 
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iia 
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Neootiabli  lABTKumnnra^  indanflniani  bef  on  deli  mi  ji  to  pi^^ 

inaertiiig  pUoe  of  payment  in,  47C. 

Tendor  of^  gnannteeiiig  iti  gennintfiMM^  407. 

▼ondor  of,  liabili^  of  for  mppnniiig  known  flMt%  407. 
NonoB  ov  8aub,  deocription  of  proportj  in,  70fi. 

onon  in,  effect  o^  711* 

for  given  number  of  weeks,  what  MifBoient^  TOOL 

hour  of  Mde,  whether  most  be  etated^  707. 

inooneetly  stating  amount  dne,  7101 

in  Sonday  newapaper,  712. 

omitting  name  of  parties,  711. 

plaoe  of  sale  most  be  named,  700l 

puposes  of,  704. 

reference  to  reoord  for  description,  706L 

terms  of  sale^  710. 

time  of  sale^  707. 

nnder  mortgage,  with  power  of  sale^  704. 

when  sale  is  adjoozned,  712. 
NuxBAiTGB,  public  works,  664. 

OmcKR,  leyying  on  property  not  subjeet  to  his  writ^  17& 
resisting  by  peaeeable  means,  when  justifiable^  178. 
resisting  levy  on  exempt  property,  180. 
rflsistiug  unlawfQl  levy,  cases  denying  right  o^  178. 
resisting,  where  he  tries  to  seise  property  of  stranger,  175w 
resisting,  where  his  process  describes  the  property  to  be  aelnd.  Ilk 


PAnmioN  by  conveyance,  no  covenants  for  title  implied,  MI0L 
collateral  impeachment  of  decree  of,  637,  638. 

PARTinEBSHiP,  joint  interest  in  property  not  eaaential,  188. 
sharing  in  profits,  when  creates,  191,  192. 

Probatb  Courts,  jurisdiction  of,  whether  general  or  spedaly  61» 
notice  to  parties  whose  Unds  are  sold,  61. 

Quantum  Meruit  on  contract  partly  performed,  383). 

Railboad  Corporation,  alienation  of  franchises  of,  650. 

attachment  of  rolling  stock  of,  651. 

bonds,  right  to  sell  and  exchange  for  other  property,  651. 

care  exacted  of,  383. 

collision  caused  by  joint  neglect  of  two  or  more,  847,  418L 

ooncurrent  neglect  of  two  or  more,  both  are  answerable^  847. 

duty  of,  to  use  new  improvements  and  inventions^  810L 

franchise  of,  alienation  or  mortgage  o^  549. 

franchise  of,  bankraptcy  sale  of^  549. 

franchise  of,  judicial  sale  of,  649. 

franchise  of,  statutory  authority  to  mortgage  or  sell,  6681 

negligence^  preenmptioa  o^  264. 

passenger  is  not  answerable  for  neglect  o(  847. 
BMBivmR,  title  of,  to  personal  properly,  868. 

tiUe  0^  to  rents,  369. 

title  o^  relation  of,  to  date  of  order  appointing^  86Bl 
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RKDBKPTioif  by  judgment  debtor  who  faae  puted  with  hl»  tateml  In  tke 

lands,  361. 
Rx!rr,  aarignee  of  revenum  ia  entitlad  to^  SOA. 

feeerration  of,  in  oonyeyanoa^  efibet  id,  SOA. 

wlien  goes  to  heir,  906. 
Rbpuetzn,  complaint  in,  649. 

for  exempt  property,  646. 

Saim  of  balky  articles,  343b 

ScATOTB  ov  LnoTATiOKS,  enjouung  plea  of^  when  Impwper,  9tL 

snjoining  plea  of,  when  proper,  84,  86. 

when  plaintiff  was  restrained  by  injonction  from  proeeontuig  bia 

ArocK-BBOKKRs  are  pledgees,  316. 

assessments  and  calb,  client  must  pay,  821. 

bonds^  need  not  retain  the  klentioal  ones  porrthaasd,  818. 

^'dosing  transaction,**  828. 

oollecting  dividends  and  paying  aassHiiMBti^  814. 

oompolsory  sale,  right  to  make^  82i, 

eredit^  no  power  to  sell  oo,  828 

diligence  reqnired,  317. 

daty  to  give  cUant  infonnatkin»  817. 

dnty  to  sell,  321. 

instmctionB,  dnty  to  obey,  822. 

Interest  on  bonds,  anthority  to  ooOsel^  821. 

UabiUty  to  client^  317. 

liability  to  other  brokers,  314. 

margin,  notice  to  make  good,  824 

margin,  ordinary  limit  of,  318. 

may  retain  stocks  to  secure  margins^  818. 

not  bound  to  keep  identical  stooks  porrthaasd,  818^  818. 

notice  to  client  of  sale,  324. 

notice  to  client  to  make  margins  good,  324 

obligations  of,  313. 

ordinary  transactions  of,  described,  818i 

order  to  buy  at  fixed  price,  316. 

order  to  buy  given  number  of  shares  attthorJM  pmobsse  el  Ismi  811 

order  to  buy  stooks  **  regular,"  816. 

principals  ol^  are  not  known,  314. 

short  sale  described,  323. 

short  sale,  right  to  buy  stocks  to  oofer,  894 

spuioos  securities^  when  not  liable  for  pveten  «(  817* 

stocks,  liabiUty  for  loss  of,  by  theft,  31& 

stocks,  dividends  belong  to  client,  820L 

stocks  may  be  used  by,  319. 

stocks  may  stand  in  name  o^  818. 

stocks  mnst  be  at  all  times  on  hand  na^F  ^  drtif  f,  SM 

«<  stop  order,"  321. 

vsages  of  bnsinciss,  317. 

vsages  of  business  lw"<^  ^yfjta^  88Bi 
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Xmrntsm,  aefcioa  of,  agaiiMt  oorporatiea,  728w 

•otiiM  ol^  for  Iviry  on  cxonpt  ptupwiy,  646i 
Tiur;  oonrvjinoe  in  oontimvaatioo  ol^  is  void.  S70L 

in  favor  of  creditor%  134. 
Tftuincii.lMUik,  failure  of,  803. 

iepont  ol  money  by,  in  hie  own  neine^  804^ 

•videooe  of  thefl  or  robbery  to  exonerate,  800l 

how  bound  to  oondnct  bniinciee,  799. 

liability  for  defuli  of  agtnteb  892. 

loeeea  by  oasoal^  not  due  to  hie  defaolt^  800. 

loaMe  ooeaaioned  by  agents  and  aolicitora,  801. 

loaM%  what  not  anaweraUe  for,  799. 

paying  money  on  forged  order  or  receipt^  80L 

robbery,  theft,  etc,  liabili^  for,  799. 

at  anohor  mnat  give  fog  aignali,  OOOw 
at  andior  mnat  keep  a  light  and  a  watoh,  80ft. 
at  andKir  mnat  leave  room  for  othera  to  pa«,  806. 
at  anohor,  righto  and  dntiea  o^  800w 
oolliiiona,  diligenoe  required  to  prevent^  002. 

oolliaiffne,  fudt  of  one  veoeel  doea  not  ezenae  another  for  lika  laal^  8Q& 
oollisiona,  mlea  to  proventi  601. 

oolliiianiL  technical  adhennoe  to  nla^  vban  fiMMiaww  8QL 
dnty  to  ebofcen  ipeed,  809. 
dn^  to  atop,  610. 
entering  or  nuwing  in  harboif  6Q9* 
fog,  dnty  of,  in,  608L 
li^^tib  dnty  to  show,  OlOl 
leaving  whar^  rights  and  dntiei^  607. 
lookout,  aetem  when  mnat  be  kept^  606L 
lookout  bound  to  report  light  ahead,  606L 
lookout,  captain  or  mate  ia  not  a  propw,  606L 
lookout,  dnty  to  keep,  606. 
lookout  mnat  have  no  other  dnty,  80& 
lookout,  where  should  be  pUoed,  606. 
navigating  East  river,  dntka  of^  607. 
out  of  proper  place,  may  not  be  ran  into^  802. 
overtaking  another,  must  keep  oat  ol  tha  way,  80L 
Bailing,  doee  hauled,  should  hold  thor  ooutas^  80L 
sailing,  should  keep  their  ooniaa  oa  meeting  ateaaar,  808. 

sailing,  with  wind  free^  mnatkeapoatof  wayofvaneldoaaliaaldk  ^Mi 

signal,  duty  to  aaawor,  611. 

eteamer  should  keep  out  of  way  d  bngsi^  niliag  Ttasl^  aad  flat  bwi^ 

602;  603. 
torch,  duty  to  show,  61L 
tug  and  tow  are  regarded  as  €0%  610l 
tog;  dntiea  oi;  610l 
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ABANDONMENT. 
See  CovTBLAcn,  ft,  0. 

ABSOONDING  DEBTOIbS.' 
See  ArrAGHMSNTS,  4,  6. 

ACCESSION. 

I.  Ctamnnoii  jubtd  IirrKRMBiOLaro  of  Goods.— Where  a  person  mingled  hit 
nay  wiUi  that  of  a  judgment  debtor,  and  did  not  and  oonld  not  identif  j 
hie  own:  Held,  that  the  mass  became  the  property  of  the  judgment  debtor 
aa  between  the  party  mixing  the  hay  and  an  officer  levying  npon  the  same 
ondsr  a  writ  of  execution  against  the  debtor.     HoUmaon  ▼.  HoU,  233. 

&  DooTBiNB  OF  CoNTuaioif  OF  Goojw  IB:  If  the  goods  can  be  distingnished 
and  separated,  each  may  claim  his  own;  if  the  goods  are  of  the  same 
nature  and  value,  as  ooniy  tea,  etc.,  then  each  may  claim  his  aliquot  parli 
but  if  the  mixture  is  not  distinguishable,  nor  an  aliquot  diTisioQ  posaibla^ 
then  the  party  who  occasions,  or  through  whose  negleol  or  fiolt  ooonn^ 
the  wrongfol  mixture  must  bear  the  whole  loes.    Id. 

SeeBBOKSBS. 

ACCOMMODATION  ACCEFTOB& 
Bum  AriACBMwtm,  1;  NioanABLi  Iivvmnaim,  SSl 

ACCOUNT. 

m>  AmmnBTEATORs*  4,  6-10;  Mobxoaoi8|  14;  TUm  ami 
TEuamn,  2-6. 

ADJOURNMENT. 
See  FsoBATB  Courts,  8 

ADMINISTBATOB& 

8m  XJUHW'fUBfl  AKD  ADMIRmJMSOBSi 

ADMIBALTT. 
See  JuDOMXHTB,  6^  7. 

ADMISSIONa 
SeeEviDSicn,  fi. 
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adultery. 

860  Grxmihal  Law,  4,  S. 

ADVERSE  POSSESSION. 

1.  MxEi  Iffmrr  to  Hold  Adtebsklt  will  not  Maks  PdonaaiDir 

that  was  oommfliioed  in  •abservienoe  to  the  ownar*!  titlo.    Bammom  t. 
Brandon,  655. 

1  Attimft  to  BimEB  TtOM  bt  Pboodbiso  Tax  Tixli  to  Lavd  euBo*  ia- 
Jnre  an  inchoate  right  that  one  may  have  preriooaly  aoqinred  nnder  the 
■tatate  of  limitatian.    It  does  not  render  hia  poMeanon  lev  hoetfleu     /dL 

t>  Widow  ov  Tkkant  fob  Lm,  Who  Oonmruss  or  PoeanBioir  wiiiioataty 
oontraot  between  henelf  and  the  owner,  bolda  in  sabofdinatien  to  tlM 
owner*!  title^  and  not  adversely.  She  ia  at  least  a  tenant  by 
Id, 

L  Osm  Who  Marbiw  Widow  ov  Tbbant  vob  Lm,  Who  n  HoLDaio  o^ 
after  the  death  of  her  husband,  enters  by  virtne  of  her  tenancy  by 
ance,  and  not  adversely;  and  his  possession,  not  having  ocHnmenced  ad- 
versely, is  presumed  to  have  oontinned  as  it  conunenoed,  in  privity  with 
the  owner.  His  possession  is  not  made  adverse  by  any  mere  intent  he 
may  have  had.     fd. 

5.  Onb  Entbbino,  not  Adybbsblt,  but  Exfbbsslt  ob  Lboallt  nr  Sctbsbb- 
TIBNCB  TO  OwKKB*8  TiTLB,  cannot  be  permitted  to  treat  his  sabseqncnt 
continued  possession  as  adverse;  but  before  the  statute  commencee  to  run 
in  his  favor,  the  privity  between  him  and  the  owner  must  have  been  dis- 
owned and  severed  by  some  unequivocal  act.    Id. 

SeeLiGENsn»  7. 

AGENCY. 

I.  Railboad  Company  Holds  out  itb  Aobnt  as  competent  and  fit  to  be 
trusted,  and  thereby,  in  effect,  warrants  his  fidelity  and  good  oonduet  ia 
all  matters  within  the  scope  of  the  agency.  Hence  if  such  agent  is 
guilty  of  misconduct^  rashness,  or  negligence,  the  company  will  be 
responsible  for  any  injury  resulting  therefrom.  New  Orloant  He.  H.  R, 
Co.  V.  AllbriUon,  98. 

t.  Pbingepal  must  bb  Hbld  Rjgsponsiblb  where  his  employment  aflbided 
the  agent  the  means  or  opportunity  which  he  used  while  so  employed  in 
committing  an  injury  on  a  third  person,  and  the  willful  trespass  or  injury 
of  the  agent  derived  from  the  authority  confided  to  him  by  the  principal, 
as  a  source  of  power  in  the  exercise  of  his  master's  employment,  makes 
the  principal  responsible.    Id, 

S.  Authortty  OF  Aobnt  TO  ExBOOTB  Dbed  iob  ma  Pbincipal  mat  bb  Pbi- 
81TMED  from  proof  that  the  principal  received  the  purchase-money,  and 
that  the  vendee  went  into  possession  under  the  deed,  which,  on  its  face, 
purports  to  have  been  executed  by  such  agent,  and  has  held  snch  peases 
sion  for  twenty  years.    Bitu  v.  Coekrum^  76. 

i.  Pbbsons  Who  abb  not  Privibs  cannot  Dibfutb  the  anthority  of  penons 

performing  an  act  as  agent  of  another.    SL  LouU  PMk  SekooU  t.  iKslqi^ 

131. 

Bbokeb's  Corporations,  15, 10. 
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AGISTEEtS. 

Bawwtt  of  Stock  is  hot  IifsoBBD  where  one  receivee  it  of  anoUier  to  pMtnre 
at  A  certun  price  per  head  per  month,  hut  under  each  oontraot  tfa«  egiitflr 
is  only  hoond  to  take  ordinary  and  reasonahle  care,  and  ie  only  reepoott- 
Ue  for  ordinary  negligence.     Win&tom  ▼.  TViyfor,  112. 

See  Pabtnebship,  25. 

ALTERATIOK  OF  IKSIRUMEMTS. 

1.  laaugfAjro  Plaob  ov  Pathkut  in  Non  Pataslb  Gxnxballt  "DmrHAwam 
iNDOBOBfl,  if  such  alteration  ie  made  witboat  their  knowledge  or  oonewiii 
Stmyet  ▼.  WiOkam,  473. 

t.  D&awBB  ov  Bill  axd  Indobssb  of  Non  Patablb  Gxnxballt  do  not 
OocuFT  Analogous  Positions,  and  the  principle  allowing  the  drawee  ol 
a  hill  to  insert  a  place  of  payment  does  not  anthoriae  the  payee  of  a  note 
to  make  a  similar  alteration.    Id. 

S.  Ai/rxRATioN  OF  Instbuhxnt  mat  bb  Shown  to  bavb  Pbxoxdxd  Ezbov- 
noN  hy  the  appearance  of  the  instmment  itseli     Widber  t.  Pope»  7& 

AMENDBiENTS. 
See  GuABDiAH  and  Wabs^  2;  Judomxnt8»  3;  Pbobatb  CcfuwsB^  IL 

ANIMAUa. 

8eS  AnnwwrMf  OOMMON  OaBBZXBS.  7:  PabTBBBSHZP.  26;  RaIUOAII& 

APPEALS. 
See  Plbabeno  and  PBAcnc^  S,  15-19L 

APPEABAKCB. 
8ss  AsTOBNXT  AND  Clixnt;  JuDcnoonsv  UL 

appugahok  of  paymehiSw 

See  BoNDS»  4. 

APPUBTENAKCE& 
8ss  Kamiixhitb»  1;  Fxngss;  GBOwna  Omam^ 

ABBITBATION  AND  AWABB. 

1.  Pabtt  LnvANv  mat,  if  Hb  will,  Rbfbb  to  hu  ADTBBaABTy  or  to  soy 

one  hiterested  adversely  to  himself,  and  snob  sahmission  will  be  enfoned. 
ITorih  L.  R.  H.  Co.  t.  McOnum,  62i. 

2.  Whbbb  Oontbaot  fob  CoNsrsucnoN  of  Bailboad  PBoyiDBS  that  Db- 

oniON  OF  Cbjxw  Enoinxbb  of  Compant  shall  bb  Final  and  ooDola* 
sire  in  any  dispitte  that  may  arise  between  the  parties  thereto  tooobing 
the  same,  the  person  who  fills  the  office  of  chief  engineer  when  the  adju- 
dication is  called  for  is  the  proper  person  to  decide,  and  not  the  person  who 
filed  the  office  at  the  time  the  contract  was  made,  hat  who  had  resigned 
before  the  neoessity  for  adjudication  arose.  And  if  the  company  fail  te 
sppoiBt  a  chid  eaginasr,  the  ecntnctor  may  resort  to  the  oowrts  of  law. 
Id. 
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ASSAULT  AMD  BATTEBT. 

!•  Tbat  FLAiHTTrr  n  Titsbuleht,  or  Dosmdaht  Qunr  nr 
is  not  oompetent  evidanoe  in  an  »otion  for  duoMgm  lor  an 
twitofy.    SmUkwiekr.  Watd,4S^ 

%  JoDfT  VntDior  AOADTBT  All  u  proper,  in  an  Mtioa  for  ilinMigf  €or  wm 
awinlt  and  twitery,  when  it  appean  that  it  waa  a  joint  aoi  of  all,  eiftfaer 
by  oownaeling  it  before  its  oominissiiwi,  or  by  being  preeent  when  the 
tiespass  was  ooounittedy  and  aiding^  abetting^  and  emwiraglMi^  or  by 
eommitting  the  trespass  itself.    Id, 

See  RwT.KAHi;  8oHDOta>  S. 

ASSENT. 
Bee  Aflnomcxirr  iob  Bemxtit  ov  Cbbdiiom^  16L 

ASSiamCEMT  FOR  BENEFIT  OF  CRED1T0B& 

1.  RaOOHTSTAVGI  TO  GKAIITOII  OV  EffTATI  WHICH  HAD  9MMS  OOJiVBIKD  Of 

Trust  for  the  benefit  of  oreditors,  by  instrument  reciting  the  oomplste 
ezecation  of  the  trusty  when,  in  fact^  the  objects  of  the  tmst  hare  not 
been  completed,  some  of  the  creditors  being  stQl  unpaid,  ia,  under  the 
New  York  statute,  void  and  in  contravention  of  the  trust;  and  a  mort- 
gagee in  good  faith,  after  such  reconveyance,  having  only  ooostmetire 
and  not  actual  notice  of  such  trust,  will  take  subject  to  the  exeention  of 
the  trusty  and  is  entitled  to  redeem  the  land  by  satisfying  the  daims  el 
the  cetUdi  (Me  tnuL    BriffffB  v.  DaviM,  863. 

t.  MoRTOAOu  ov  Lakd,  aitrr  Convetanob  THXRaov  in  Tbubt  for  the 
benefit  of  creditors,  though  a  proper,  is  not  a  necessary,  party  to  an  a^ 
tion  by  the  beneficiaries  of  the  trust  to  enforce  its  execution.     Id. 

i.  OrmYO  TRusm  ni  AasiomcxiiT  vor  Bzmrfit  of  Crkdrors  Powrr  to 
Sbll  ok  Credit,  naming  attorneys  to  be  employed  in  ezeeating  the 
trust,  and  limiting  the  responsihili^  otf  the  trustee,  sxe  badges  of  frand 
rather  than  frand  per  m;  and  from  these  fsoti^  a  court  ol  equity  having 
the  right  to  find  the  facts  from  the  evidence  mig^t  well  infer  the  addi- 
tional fact  of  fraudulent  intent    Batdwki^  v.  Ptd,  806. 

1  Statutr  of  Frauds  P]ub»nt8  Two  Dbtihct  Morma  with  Whicb 
PxKD  MAT  RE  Made,  one  vitiating  and  the  other  sustaining  it  A  fsfl- 
ing  debtor  has  not  a  right  to  malicionsly,  covinonsly,  etc.,  exeoute  a  deed 
with  intent  to  hinder,  delay,  or  defrand  his  creditors;  but  he  h-ui  a  rights 
upon  good  consideration  and  honta  Jide^  lawfully  to  convey  his  property 
in  trust  to  pay  his  creditors,  with  or  without  preferenoe.    Id, 

6.  When  Debtor  Makes  Deed  Disfosino  of  his  FRorEBrr  mnkiR  Is* 
FLUE2VCE  OF  SPECIAL  Ihtbmtiov  to  delay,  hinder,  or  defrand  creditors  in 
the  collection  of  their  debts,  the  conveyanoe  is  feandulent  and  void.    Id. 

t»  Bare  Lttemtion  to  Hihder  avd  Drlat  0RRDiiOBa»  Prbsebt  nr  Mm 
OT  Debtor  at  the  ezecution  of  the  deed,  will  not  avoid  it;  for  eooh  is 
the  usual  and  necessary  effsot  of  every  general  aafgament  lor  the 
efit  of  creditors.    Id, 

T.  If  iMTEMTioir  to  Hikdbe  and  Dilat  OBauxoBS  m  vor  ohlt 

in  MiVD  OF  Debtor,  but  U  also  it  be  the  object  and  oonetitnle  «  part  el 
the  cause  for  the  eacecutioii  ol  the  nTriflnwrmi  lor  ihm  b«Mftl  ol  oredifcM% 
the  deed  is  void.    /dL 
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won  BmviT  ov  OBmnoBs  will  n  Vaud  imiviUMteiidF 
i»<y  ti|A  dibfeor  wmtwnplatftil  tho  fafaiidoniiM  aiid  delftT  ol  onditonL  if  ths 
purpose  ol  tiio  deed  ia  to  pay  honeit  debt%  either  bj  geaenl  distribataos 
or  bj  exercifling  a  pref erenoe  emong  crediton.    Id. 

il  OouBTB  OF  Equttt  Rmasd  WITH  Fatob  Fair  aitd  Just  lIonvEH  ov 
Failiho  Dotob  in  the  equal  diatribntioii  of  hie  eflecte,  by  an  aasign. 
ment  of  all  his  property,  even  though  its  effoeti  may  neoeanrily  Ijo  and 
most  be  forewen  to  be  to  hinder  and  delay  a  vigilant  or  prening  creditor. 
Id. 

Ml  SFaomo  Mali€I0IT8^  Covihoub,  GniLEruL  IirrErrioii  to  Hindbr,  Urn- 
LAT,  OB  Defraud  OBXDrroBa  is  a  question  of  fact  to  be  aeoertainod  uimo 
•videnoe  sabmitted  to  a  jury.    Id. 

11.  BoiRTATIOlfB    TO    DOTOB    ReKDXB    VoID    AA8I05XXNTB  FOR  BSNRFTr 

OF  Crxditors,  unless  they  a«e  consistent  with  the  objects  of  the  deed.   id. 

ISl  AmoHmim  for  Brnbfit  of  CRiDiroRa  may  br  Void  rt  Riasoii  of 
Imbrrrrt  Dxfbotb  of  Deed  as  transfer  of  property;  as  where  it  vests 
DO  oertain  interest  in  any  creditor,  or  where  the  property  is  not  described 
so  as  to  be  identified.    Id. 

m  Ir  Texas  Court  mat  Drolarb  Void  Amohmrht  for  Bbneftt  of 
CRSDrroRS  without  the  intervention  of  a  jury,  when  the  fraudulent  in- 
tent is  ezpresMd  or  admitted,  when  it  contains  a  reservation  of  an  interest» 
advantage,  or  benefit  to  the  assignor  inconsistent  with  the  object  of  the 
eoQveyanoe;  and  when  the  deed  is  wanting  in  some  of  the  qualities  wfaicht 
when  wanting  in  any  deed,  render  it  invalid  as  a  conveyance.    Id. 

14.  pRovmoNB  m  AflsioRMRim  for  Berefit  of  Creditor8  Authorizixo 
Trurrrs  to  Srll  or  Credit,  naming  the  attorneys  to  be  employed  in 
executing  the  trusty  and  providing  that  the  trustse  shall  not  be  answer- 
able for  the  negligence  or  misdoings  of  other  persons,  might  under  some 
oircumstances  be  proper,  and  are  therefore  subject  to  explanation  by 
other  facts.  They  s«e  badges  of  frand,  not  frandulent  per  se;  and  though 
a  court  of  equity  might  from  such  provisions  deduce  the  ultimate  fact  of 
the  f  raudulency  of  the  assignments^  the  Texas  courts,  as  they  do  not  po^ 
ssBS  this  power,  cannot  declare  such  assignments  void  without  the  aid  of 
a  jury.     Id.- 

lfi»  Du^T  OF  Crrditors  Cortemflated  Merelt  ab  Ihicidert  dobb  mux 
Avoid  Asbiormert  for  benefit  of  crediton,  and  it  is  therefore  erroneous 
•to  instruct  jury  that  "  if  they  believe  from  the  evidence  that  the  deed 
of  aatignment  was  made  by  SaUes  with  an  intention  on  his  part  to  pro- 
tect his  goods  from  legal  process  on  behalf  of  his  creditors,  or  to  lelay 
the  creditors  in  the  ooUeotion  of  their  debtsb  the  deed  would  be  void;  ** 
for  the  alternative  should  have  been  submitted  to  the  jury  whether  the 
debtor  contemplated  the  doUy  of  creditors,  as  the  object  and  purpose  of 
bis  assignment,  or  only  as  a  necessary  incident  thereof,    id. 

li.  Abbeht  of  Crrditors  to  Qrrrral  Abbiormrrt  will  rb  Prrbumrd 
BO  as  to  give  it  elbcti  though  they  may  know  nothing  of  it  when  it  is 
made^  though  when  made  with  a  frandnlent  intent^  sneh  assent  will  not 
be  presumed,  and  the  deed  will  be  void  though  the  fraudulent  intent  was 
unknown  to  the  trustee.    /dL 

t7.  Rbbrrtatior  of  Frofertt  rot  Corvrtrd  dobb  rot  VmATR  Abbio.s- 
MRRT  FOR  Berrfu  OF  CRRDnoRBi  foT  the  property,  if  not  exempt  fr«>w 
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«<eoiM»,  la  itill  liilde  to  Im  taken  by  crediton,  the  nine  aa  tf  bo 
mant  had  bean  made.  It  is  bat  a  badge  oi  frand  aabjeet  to  be  *»iJ"»^ 
er  aoooonted  for,  and  ia  important  or  nnimportant  endenoe  **"^™g  ta 
eataUiah  tend  or  not|  aooording  to  the  eiicomatanoea  of  the  caaei    Id, 

See  JuDOKSNTBy  14. 

ASSIOKMEMT  OF  OONTBACTS. 

t.  LnsOB'B  BiOBT  TO  Reooyeb  Rent  reaenred  in  a  leaae  in  foe  ootttaiaii^ 
oorenant  for  paymenti  and  hie  remediea  for  enforcing  paynMnt^  ara  a«- 
aignable  (by  force  of  K.  T.  Laws  1805,  c  98^  aea  3,  if  not  at  '*'**'"*iw 
law)  with  e£foct  to  enable  the  amiignee  to  proceed  in  his  own  name.  Vam 
Bmmeher  r.  Hays,  278. 

2.  AasioirMSirr  of  Mratx  Expbotahct  will  be  given  eflfoct  in  eq[aity,  not  m 
a  grants  bnt  aa  a  contract,  entitling  the  amiignee  to  >  apecifio  perfurmanoa 
aa  soon  as  the  assignor  haa  the  power  to  perform  it  McDomald  t.  ifo 
JDona^43i. 

Bee  Bavkb  avp  BAHxnro;  Bqriw,  7,  8;  OoimnnmaKAL  Law,  2;  Kwh 

ASSUMFSir. 
See  EviDEHG^  I;  lN8UEAH<a^  ft. 

ATTACHMENTS. 

1.  Pabtt  so  bi  Bmtitled  to  ATTAOmmiT  must  batb  PEmm  Stimnus 

Dkbt  againat  the  peraon  whoae  property  he  attachei^  and  therefore  an 
aooommodation  acceptor  of  a  bill  of  exchange  b  not  entitled  to  aa  attadi- 
ment  against  the  drawer  nntil  alter  payment  of  the  bill  by  him.  J7ea> 
dtrmm  r,  ThonUtm,  70l 

2.  OouBT  of  Equitt  mat,  at  Suit  of  GBsranvB,  Ahbui.  Judoubt  n 

Attaobmsnt  rendered  against  his  debtor  in  faror  of  a  plaintiff  who  wm 
not  a  creditor  at  the  time  the  attachment  issned,  where  the  debtor'a 
property  is  not  sufficient  to  satiafy  that  and, the  attachmenta  ol  ottier 
creditors  founded  on  ralid  debta  then  subsisting.    LL   - 

8.  Owi  Qbouwp  of  Attachmbht  is  sufficient  to  maintain  >  writ  tiuiifc  haa  Iw 
issned  on  two  grounds.  If  cue  ground  is  proved  and  the  other  eaonot 
be,  the  writ  will  be  upheld,     ^f^adber  t.  Frederkk,  139. 

4.  ATTAcmairT  PBocEn>iiro8  aoaixbt  Abboondiho  DnvoE  oak  coilt  n 
Rmaksed  ont  of  the  jurisdiction  aa  prooeedinga  against  property^  and 
property  not  within  the  jurisdiction  cannot  be  aflbcted.  Owen  t.  MUbtt 
602. 

8.  YBormnrt  m  nr  That  Siatb  whebb  Maxxb  of  Notb  Rinin>iB^  and  not 
in  state  where  note  ia  held;  and  therefore  the  aeisure  and  aalaof  aa  nnin- 
doned  promissory  note  payable  to  order,  in  one  states  under  attinhmnai 
proceedings  against  the  payee  aa  an  absoonding  debtor,  will  not  dxveat  his 
property  in  thedebt^  evidanoad  by  the  note,  in  another  states  whsrathe 
maker  residea.    Id. 

ii  Bali  of  PiunciasoBT  Non  uimn  ArtMrnwarrtBoaKKtaBgrn  n  Ukav- 
gwmiiBP  by  the  statntea  of  New  Jersey,  Noon's  Bigaat,  88^  it  aaams,  and 
la  ▼old.    8oohsaledoaanot»tiiarafore,affMttfaepayee'ari^tO] 
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tfag  d»M  from  th»  malMr,  ncr  fa  tha  MdgnM  irttttad  to  m  cwdft  lor  tfag 
amoiint  reonTed  on  the  lala^  aad  H1?li<^  ^  ^*  paymant  of  tlia  dabti  of 
tha  payaa.    /rf. 

7.  Amigiisb  of  Nan  at  Ihtaud  fibxB  vvdib  AiTAcmainr  PiKxniiiarot 

gate  no  aid  from  tha  Ohio  aoi  of  1840^  "fori^proteationof  puchaaan 
at  judicial  and  tax  Hdea."  Id, 
t.  SsBYXGB  ov  OABNiBHifSVT  OH  Okb  MwfiMa  ov  hoi  lodabtad  to  iha  da- 
fandant  in  oxaontioik  ia  notica  to  all  mambara  of  tlia  flnn,  and  anoh  firm 
aa  gamiahaa  ia  not  diachaiged  from  liabDi^  to  tha  azaontioii  oieditor  bj 
raaaon  of  paymant  of  tha  debt  to  tha  dabter  by  a  partnar  who  waa  %n(CK 
rant  of  tha  aarrioa  of  tha  gamiahmanl  StaU^  Um  ^  ArmfUf  ▼.  JUMh 
weaver,  767. 

8aa  GsixDrAL  Law,  17,  18;  EzBOirno«%  IL 

ATTOKNEY  AND  GUSNT. 

b  Nbw  HammkibIvNo  WBnmi  Wabrast  is  NMHtAiT  to  sothctfaa  an 
appaaianoa  by  a  regnlar  attomay;  and  nntQ  the  aontnry  appaai%  bfa 
wtiiority  will  ba-  praaamad.    Bunion  t.  L^ord^  144 

Baa  JusoKSNTay  19,  20;  Maliciovb  Pftoavomur,  S. 

ATTOBNMENT. 
8aa  Lahblo&d  and  Tbuiti^  1. 

AucnoNa 

L  A?  Public  Anomv  Baiji  or  Lahd^  VsmDOB  mat,  Uimowv  io  Btodbbi, 
privately  depute  a  third  party  to  attend  the  nde,  and  bid  prograaairaly 
lor  the  property  on  hia  accoont,  as  a  defensive  precaati<m  to  prevant  it 
being  sold  at  an  under-yalne;  bnt  the  employment  of  a  number  of  per* 
Bons  aa  puffers  to  make  fictitious  biddings,  with  the  view  of  taking  ad- 
vantage of  the  eagerness  of  buyers,  to  raise  the  price,  and  not  aa  a  defen- 
sive precaution,  if  the  purchaser  is  actually  misled,  ia  frandulant,  and 
avoids  the  sale.     DqxAb  v.  Petway^  789. 

8.  Vbndob  Pitbliolt  Rbskbving  Right  to  Makx  Qnb  Biddino  and  no 

more  through  a  person  named,  if  he  secretly  employs  others  to  make  gen* 
era!  and  repeated  biddings,  is  guilty  of  such  fraudulent  condnct  as  will 
entitle  the  purchaser  to  abandon  the  contract.  Id, 
8.  Advbbtisiko  that  Salb  is  to  bb  wtthoxtt  Rbsbbvb  azdudea  all  inter- 
ference by  the  vendor  or  others  for  him,  with  the  right  of  the  public  to 
have  the  property  sold  to  the  highest  bidder,  and  any  arrangement  by 
him,  with  othera,  the  result  of  which  will  be  to  prevent  a  aala  uidar  a 
fixed  Bom,  will  operate  to  avoid  the  sale.    Id, 

See  Jin>ioiAL  Salbs. 

AUDITA  QUBBELA. 
See  £zB0UTiON%  ft. 

AWA&Da 
See  ABBDmAXH>H  abb  Awabb^ 
Daa  yok  LZXV-M 
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BAILMENTa 
See  AonriBa 

BAKKBILL3. 
See  Patkeht;  WmnKB^  8. 

BANKBUFTCT  AND  IKSOLVEKGT. 
See  Fraud;  MoKiaAora,  12;  SmmifWi  %  S. 

BANKS  AND  BANKING. 

Bavx  Cbabtbb  Pbovibion  AvTRoanxsQ  Bank  to  hold  looh  real  prapei^ 

M  ihoold  be  pnrchaeed  by  it  at  sales  upoD  jadgnMntB,  decree^  and 

gages  for  debts  due  to  it,  does  not  anUiorize  tiie  bank  to  take  aa 

ment  of  the  right  of  a  purchaser  at  a  sheriff's  sale  of  reel  pmpettjr  of  a 

Jndgment  debtor  of  the  bank,  where  such  sale  was  made  on  an 

on  a  senior  judgment  in  faror  of  a  third  party,  and  the  time  for 

tioo  from  the  sale  had  paasod.     ChcuOcuique  Oa,  Bank  t.  iMcy»  S47. 

BASTAKDa 
See  Pabxnt  and  CHiLa 

BATTERY. 
See  AflBAxn/r  ahb  Baxteet. 

BID& 
See  AuonoBS;  Jitdigial  Salm;  Sn-Ofv. 

.      BILLS  AND  NOTES. 
See  NnoTZABLB  iKBTBUicnni. 

BILLS  OF  EXCEPnC^a 
See  Plbakno  and  Piucnoi^  Ifli 

BONA  FIDE  PUBCHASERa 
See  BoBTDfl^  4;  Plbadino  and  PKAonc^  14. 

BONDa 

L  BovsB  or  Raxlboad  Ck>icpANT  abb  not  Madb  Void  bt  bobo  SBOomo 
BT  MoBTOAGB  whioh  the  company  had  no  power  to  eaceonteh  Nor  is  the 
holder's  right  to  reoover  on  such  bonds  at  all  affected  by  a  memorwidiui 
thereon  that  they  were  issued  by  the  company  in  acoordanoe  with  its 
oharter,  and  that  the  mortgage  therein  recited  had  been  dnly  ezeonted. 
PkUa,  ^B  8,  R.  i?.  Ox  T.  Lewit,  674. 

1  Coupon  BondSi  Suoh  Aa  abb  Obdinabilt  Issubd  by  mnnioipal  corpora* 
tions  in  aid  of  ccnatmction  of  railroads^  are  negotiable  instraments;  and 
a  person  who  acquires  them  from  the  railroad  ocmpany,  for  Tafaie  and  in 
relianoe  upon  an  official  certificate  which  they  contain  of  the  facta  anther- 
liiBg  them  to  be  iasnedy  is  entitled  to  reoorer  upon  them,  BotwithBtaadivg 
Button  of  def enae  which  the  mnnicipali^  might  nte  afaisBl  the 
yany.    B€mkqf  Rome  r.  Village  <^Mome,i^ 
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&  Vailubb  ov  Ck>ifBn>XBATiov  OB  Fraud  ab  Ddxhib  io  Bohd  d  kot  Madi 
OVT  by  eridenoe  that  it  wm  given  by  «  father  for  the  debto  of  his  sonii 
and  that  no  time  for  the  payment  of  the  debts  wae  given  vpon  the  eze- 
ontioQ  of  the  bond,  which  itaelf  recited  that  time  had  been  given.  Snch 
evidenoe  la  therefore  inadmi«ible  in  an  action  on  the  bond.    FuUtm  v. 

L  Bona  Fu>e  Puhchasxr  ov  Bovsb  or  Raiukoad  Ck>icPAinr  n  hot  Boinn> 
TO  Sxs  TO  Appuoation  of  the  money  paid  for  them  to  the  porpoeei  of  the 
oorporation,  where  the  bonda  are  in  sneh  form  aa  to  paaa  by  delivery. 
Nor  ia  it  any  defense  to  an  action  on  each  bonda  that  the  hooka  of  the 
company  do  not  show  value  received  for  them,  or  that  the  president  of 
the  company  has  not  made  to  it  a  retain  of  the  proceeds.  P/uku  is  S.  R, 
R.  Co.  V.  Lewi$^  574. 

%,  Obuosb  mat,  aitkb  DiTAiTLT,  Maintaik  Achoh  ox  Bond  beioui  Hi 
n  DAionnsD,  if  the  obligation  of  the  bond  ia  for  the  performance  of  aa 
affirmative  act;  bnt  if  the  obligation  is  simply  to  indemnify,  damages 
nmst  be  shown  before  he  can  recover.     WUmm  v.  StUwell,  ATI. 

Iw  GSlKDTIQBS  OF  FiRM  ARB  PROPER  PARTIES  DePEVDAIIT  IK  ACfTION  OH  BOHD 

given  by  one  member  of  a  firm  to  a  retiring  member  to  save  the  lattw 
against  the  ontstsnding  obligations  of  the  firm.    Id, 

7.  AflBiaillfXMT  OF  PRIBOH-BOUITDB  BOND  GAM  OMLT  BR  MaDB  TO  PLAIllTIFf 

or  BzEOunoN,  nnder  the  Sonth  Carolina  act;  and  a  previoos  attempt  to 

assign  it  to  another  is  a  nnllity  and  may  be  disregarded.     Widoer  v.  Pcjpe, 

732L 
t>  Valur  of  Articlbb  Mrmtiohrd  or  Sohrduir  filed  vader  the  Sooth  Osro- 

liaa  prison-boonds  act  is  immaterial  when  no  sstignment  of  the  property, 

or  offar  to  assign,  is  shown.    Id. 
%m  CcmnoLAanova,  2,  14;  Durbss;  Evmona^  6^  7;  WaumK  fk  6;  Oomi 


BOUNDABIBS. 
See  HxoBWATB;  Wmmm^  9, 

BROKBRa 

Bhflotrd  ab  MEmiER  OF  Stock  Ezchargb  to  Pdrcoabr  Stookb 
im.  In  the  absence  of  a  special  nndertaking,  anthoriasd  to  pnrohase  ac- 
cording to  the  Qsages  of  the  board.  His  principal  cannot  complain  that 
he  took  the  shares  in  his  own  name  and  mingled  them  with  other  shares 
of  the  same  kind,  if  such  was  the  custom  of  brokers  at  the  time  and 
place.  So  held  where  there  was  some  evidence  that  the  principal  knew 
the  RSiges  In  qnestion  and  did  not  disapprove  them.    Horitm  v.  Morgtm, 

811. 

SeeFRAUR^  1. 

BUBDEN  OF  PROOF. 
If  VwauaMKiMf  6, 7, 8;  Nbootiablr  lutfRtnuBW^  Ms  BtaMf 

tFTB^  2. 

BT-BIDDEB& 
Bee  Auonom;  Jvdkxal  Saum^  % 
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carriers. 

Bee  Coiof  ON  Oabbubs. 

CASK 
Am  CViXHABor;  Evn>XM(»;  1;  Ejubuutium^  10; 

GATTLE-OUABDS. 

See  RAILB0AD3. 

GEMETERIBS. 
See  NuiaAircBa»  2. 

CAVEAT  EMPTOR. 

SeeRzBonnoNs,  8:  ^'iJLB^4-& 

CHARACTER. 
See  Criminal  Law,  3. 

CHATTEL  MORTaAGSa 
See  MoBTGAGEs,  2,  3. 

CHILD. 
See  Parent  and  Cnxuk 

CLIENTS. 
See  AnoBNET  and  Cuext, 

COLLISIONS. 
Bm  Omofffs  Oamteiw,  23;  Insitbanob,  7»  8;  Juiwrnaiu.  7|  Mabbb  abb 

Sbbtant,  5;  Nboligbngb;  Shipfino. 

COLOR  OP  TITLE. 
See  SzxouTORs  and  Admini8V&azqbs,  L 

COMMON  CARRIERS. 

L  Railboad  Cqmfant  is  Bovnd  to  Providb  Saib  and  Saoinui  Oabbiaob 
for  the  transportation  of  passengers.  Nothing  exempts  it  from  this  le- 
sponsibility  but  the  existence  of  latent  defect  which  no  reasonable  degree 
of  hnman  skill  and  foreeight  could  guard  against.  This  obligation  ex* 
tends  to  every  species  of  appliance  used  by  the  company  in  the  boaiiMSs 
in  which  it  is  engaged.    Curtit  ▼.  B,  <£r  8.  R,  B,  Co.,  258. 

t.  Railboad  Company  is  Bound  to  Tbansfort  Sapelt,  or  to  respond  m 
damages,  except  when  the  injury  has  resulted  from  the  act  of  Qod,  or  the 
concurring  negligence  of  the  party  complaining.  PoweO  ▼.  Pa,  IL  B.  Cx, 
664. 

Iw  Railroad  Oompant  is  Bound  to  Emlplot  All  Nbobhabt  OmoBBa  and 
AoBNTB,  and  to  instruct  them  in  their  respectiye  dnties,  so  as  to  aeonie 
to  the  public  a  safe  transportatioiL    Id, 

L  Public  is  Enttflbd  without  Dibtinotion  to  Tbavbl  uvon  RAw.»/fcAn^ 
but  it  is  entitled  to  do  so  only  in  a  partionlar  maimer,  and  in  Tefaicles 
oontroUed  and  managed  by  the  company.  This  oontr^l  and  management 
extends  to  erery  part  of  the  seivioe.    ItL 
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&  CoMMOTf  Cabburs  .abb  BaBPOvasLM  ab  Lwrasu  lor  ihm  nla 

iatioii  and  delivery  of  goodi  rooeiTad  by  them  for  cuxiage^  and  eaa  only 
ezonae  a  defaxdt  whsa.  oocaaioned  by  aoi  of  God  or  pablio  eneaiieai 
Vr«M  T.  P.  etc  a,  A  C(k,  490. 

C  CoMMOK  Carrticbs  CANNOT  EzufPT  Thsmskltki  ST  Sfbol&l  Caimuflv 
ntoM  LiABiLiTT  voB  KsouoKNOB,  although  they  may  thoa  limit  their 
extraordinary  reaponnbility  as  insnren  of  the  gooda  reoeived  by  thes  for 
eainage.  Tliia  rale  applioe  with  peonliar  force  to  railroad  oocporatioaiL 
id. 

7.  Bblsash  810NKD  BT  Shippbr  BxoNBBanNO  Rahaoad  Compavt  from 
liability  for  injury  aoatained  to  live-atock  during  traniportatioa  doea  neft 
excnae  negligence  on  the  part  of  the  company.  Powell  v,  /^«k  JL  B.  Co,, 
664. 

t.  It  18  Kbouobnob  on  Past  or  Railboad  Company  to  allow  atraw  to  be 
naed  in  its  cars  for  bedding;  and  if  a  fire  occor  from  such  nse^  occasion* 
ing  the  loss  of  live-stock  while  being  transported,  the  company  is  Ushlt 
for  all  loss  sustained  by  the  shipper.    I(L 

H  Common  Cabbckb  is  Bound  to  Procsbd  without  Dbtxation  from  the 
nanal  and  ordinary  ooui-we  to  the  place  of  delivery,  onder  a  bill  of  lading 
intended  as  a  contract  to  deliver  goods  at  a  certain  plaoe.  Bmmttt  v. 
Byram^  90. 

IOL  Common  Cabbdeb  u  Bound  to  Delivbb  Qo<nds  to  the  oonsignae  in 
safety  at  all  events,  excepting  the  act  of  God,  the  pnblic  flnemies,  and  the 
act  or  condnct  of  the  owners.    Id. 

XL  Railroad  Company  is  Liable  roB  Damaqbs  C^usbd  by  Delay  in 
transporting  freight,  though  each  delay  was  the  result  of  a  strike  among 
its  servants  which  rendered  the  running  cf  trains  impossible,  of  which 
strike  the  company  had  two  days'  previous  notice.  Blaekttock  v.  If.  F.  S 
B.  B,  B.  Co.^  372. 

12.  Common  Cabbibb  is  Bound  to  Make  Dblivbby  in  a  reasonable  time 
and  with  reasonable  expedition,  when  no  time  of  delivery  is  specified  in 
the  contract.  But  what  is  a  reaeooable  time  muat  be  determined  under 
all  the  circumstances  with  a  view  to  the  condition  of  the  river,  the  season 
of  the  year,  the  state  of  the  weather,  eta    Bennett  v.  By  ram  46  Cb.,  90. 

ISL  Obugation  or  Common  Cabrieb  to  Deliveb  goods  ■^^'^"^'"fl  to  his 
contract  la  suspended  only  during  any  temporary  obstruction.  Henoe,  he 
ii  bound,  notwithstanding  the  hinderanoe  of  navigation  by  low  water,  to 
deliver  the  goods  in  safety  aa  soon  aa  he  can  by  reasonable  diligence,  after 
the  removal  of  the  unavoidable  cause  of  delay.    Id, 

\A,  Obligation  or  Common  Carbieb  to  Deliveb  at  all  events  may,  under 
certain  circumstances,  be  excused,  sa,  if  the  owner  or  shipper  is  induced 
from  any  cause  to  accept  the  goods  short  of  the  place  to  which  they  were 
first  intended  to  be  conveyed,  the  carrier  is  not  only  discharged  from 
forther  liability,  but  is  entiUed  to  a  pro  raia  compensation  for  the  trans- 
portation as  far  as  it  baa  been  continued.    Id. 

IB,  Deuvbby  by  Common  Cabbibb  is  Excused^  and  he  ia  discharged  from 
farther  liability,  by  an  acceptance  of  the  goods  voluntarily  from  a  ware- 
houseman, and  paying  the  charges  for  storage,  the  party  so  accepting 
kaoiring  that  the  vorage  has  been  abandoned  on  the  aocoimt  ol  low 
Id. 
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10.  Dblitxrt  of  Qooim  ufon  Whabf  at  Pubuo  Pobt,  with  notte 

to  conagnee,  there  being  no  contraet  for  any  particalar  mode  ol  dali?iny, 
ie  sufficient  to  discharge  from  liability  common  carriers  by  water  in  tbs 
internal  coasting  and  rirer  trade.    Detm  v.  Vaeoaro,  744. 

17.  Nones  TO  CoKsioNKS  OF  Arrival  of  Goose  is  Nbcbssabt,  and  wiD 
not  be  ezcnsed  by  the  fact  that  a  custom  of  daliTering  gooda  to  pnblio 
draymen  prevails  at  the  port.     Id. 

18.  Mbasurb  of  Damages  is  Nrr  Valub  of  €k>OD8  at  Placb  of  Dsuvkbt, 
where  a  common  carrier  becomes  liable  by  failing  to  deliver  the  goods  or 
by  delivering  them  at  the  wrong  place.    I<L 

10.  Dittt  of  Gommon  Carrdcrs  towards  CrOODs  which  the  consogneerefiises 
to  receive  is  to  act,  so  far  as  he  can,  consistent  with  his  right  to  coQeet 
his  freight  and  preserve  his  lien  therefor,  in  the  interests  of  the  oonaignor. 
If  he  acts  as  any  prudent  man  would  with  his  own  affiurs,  he  vrill  be  hsld 
harmless.    Steamboat  Keyston  v.  Motes,  123. 

to.  Custom  Whicsh  Disrbqards  Thib  Rctlb  would  be  unreaeonahle  and  v»- 
just  to  shippersi  and  they  are  not  bound  by  il    /i. 

21.  Carribr  Who  Rbcetvbs  Goods  upon  UirDBRTAEmo  to  Dsuyib  Thbi 
TO  AiTOTHBR  Carroer  foT  further  transportation  continues  liable  as 
rier  until  they  are  received  by  such  second  carrier,  or  until  he  in  s 
way  distinctly  renounces  responsibility;  as,  by  depositing  them  in 
house.  Notifying  the  second  carrier  to  take  the  goods^  which  he  does 
not  do^  is  not  a  discharge.     Ocold  v.  Ckapm,  398. 

22.  Nboligbmob  is  not  Prbsumbd  aoainst  Bailroad  Compant  from  the 
mere  fact  that  a  passenger  sustained  an  injury  while  traveling  in  the  oars. 
It  may  be  presumed  by  the  jury  whenever  the  nature  and  attendant  cn^ 
cumstances  of  the  casualty  show  that  it  probably  resulted  from  soms 
defect  in  the  road,  cars,  machinery,  etc;  the  passenger  suing  for  damages 
is  not  required  to  trace  his  injuiy  to  the  predse  cause.  Omiia  r.ASS. 
B.  R.  Co,,  25a 

23.  Pebson  Ridino  Frbb  and  in  Baqoaob-gar  of  Tsain,  with  knovdedgs 
of  the  conductor,  is  not,  by  reason  of  such  facta,  precluded  from  reoovw 
ing  for  an  injury  caused  by  a  collision,  even  though  he  ini|^t  not  et 
would  not  have  been  injured  if  he  had  remained  in  the  paaseoger-ear. 
WmMmmr. NaMUh etcILB. Co,,  784. 

See  Nbougencb;  Bailbqads. 

CONCEALMENT. 
See  Fraud. 

CONDITIONS. 

1.  Partt  Who  Claims  Tttlb  Dbrivbd  from  Non-pkriobma2iob  of  C6ndi> 

TI0N9  Subbbqubnt  IB  BouND  TO  Show  lus  title  complete  and  perfeei 
No  presumptions  will  ordinarily  be  made  in  his  favor;  and  if  he  has  d^ 
f eated  or  prevented  the  performance  by  any  act  or  omission  of  his  own, 
he  must  faiL  He  must  therefore  show  that  he  has  done  all  that  he  is 
bound  to  do^  to  entitle  himself  to  the  performance  of  the  condition. 
Whkton  V.  WhiUon,  163. 

2.  Onb  Bound  to  Pbrform  Condition  must  Do  It  at  his  Peril,  as  a  gen- 

eral rule,  and  the  other  party  is  not  bound  to  do  anything.    IdL 


Index.  839 

lb  Onroimnr  n  vor  Bboksn  if  by  ito  temifl  it  Ib  made  the  doty  of  ihm  other 
party  to  do  any  act  before  the  conditioo  is  to  be  perfonned;  aoch  as  to 
ipve  notice  of  any  fact,  or  to  make  a  demand,  etc.,  and  he  fails  to  do  il 
id. 

4b  Ih  Pueadiho  Bbkach  ov  OoNDmoN,  whkrb  Partt  mot  Makiko  Suoh 
CoNDinoK  IS  Bound  to  Do  Ant  Act  before  the  condition  is  to  be  per* 
formed,  he  most  aver  the  performance  of  sach  act»  with  the  time,  plaoe^ 
etc,  when  these  are  material,  or  hia  title  will  be  deficient.    Id. 

ft.  Law  WILL  SowETDns  Imply  Certain  Things  to  bb  Donb  BSfORi  Coifin- 
TION  n  Broken,  where  there  is  nothing  in  the  terms  of  the  conditioa 
which  requires  the  party  who  claims  the  benefit  of  it  to  do  anythingi 
becanse  it  would  otherwise  be  oat  of  the  power  of  the  other  party  to  per* 
form  it.  This  implication  arises  from  the  nators  of  the  contract  itself; 
and  in  snch  cases  the  effect  of  a  neglect  to  do  anything  thns  implied  is 
the  same  as  if  it  was  expressed.     Id, 

4»  Act  Implisd  must  br  Done,  and  its  Perpormancb  Alliqxd  and  Frotrd^ 
or  the  party  claiming  the  benefit  of  a  condition  can  take  no  advantage  of 
its  snpposed  breach.    Id, 

7.  Law  Implies  that  Notice  will  be  Given  where  Condttior  Depends  or 

Act  of  Person  Claiming  its  Benefit,  of  every  material  circumstance 
connected  with  it  which  is  within  his  peculiar  and  personal  knowledge, 
or  which  depends  on  his  choice,  and  where  the  other  party  has  no  mean% 
or  no  reasonable  means,  of  arriving  at  that  knowledge  except  from  the 
party  himself.    Id. 

8.  Law  Dobs  rot  Implt  that  Notice  will  be  Given  whsrr  Condition  De- 

pends ON  Act  of  Third  Person;  and  the  party  who  is  b^und  to  perform 
is  bound  to  take  notice  of  such  act.     Id, 

tL  No  NonoE  18  Required  to  be  Given  or  Averred  where  Performance 
€fw  Condition  Depends  on  anything  to  be  done  by  the  party  entitled  te 
the  performance  to  or  with  any  third  person  who  is  distinctly  named  or 
designated,  or  by  any  suoh  third  person  to  or  with  him,  though  it  ia  ap- 
parent that  what  is  done  is  more  properly  and  particularly  within  the 
knowledge  of  the  party  entitled  to  the  performance;  because  the  one 
bound  to  perform  may  obtain  knowledge  of  it  otherwise  than  from  him, 
and  he  is  bound  to  take  notice  of  it  at  his  peril.    Id, 

IQl  CoNDXiiONB  WmoH  Inure  to  Defeat  Estate  are  Construed  Strictlt. 
Id. 

IL  Partt  must  Bsquest  Prrvormange  of  Condition  where  it  in  any  way 
depends  on  the  pleasure  of  the  party  bound  in  what  manner  or  at  what 
time  a  thing  shall  be  done,  or  whether  it  shall  be  done  at  alL    Id. 

IS.  Spboial  Bbqubst  to  Perform  Express  Condition  n  UNNBonBABT^  «»• 
IssB  it  is  so  eipiessed  in  the  contract.    Id. 

See  MoRTOAOBS,  4,  fli 

OONPESSION  OP  JUDGME^T^BL 
See  Judgments,  1-3» 

CONFLICr  OF  LAWS. 

PttMBFUl  TBAV   PEBBORAL   PROPEBTT  FOLLOWS    DOMmLB  OF  Owm  BLAi 

No  PiKMFBR  AFmoATiON  whsre  an  attempt  u  mads  to  take  it  from  him 


batmpplimmlj 


OONFUSIQN  OF  OOQDa 
8m  AoonDoof  • 

OQNKECTINa  CABBIEBa 
CkuiMDH  Gabbiebb,  21. 


GOKSIDEBATION. 
8MBoon«^  8:  Ksgotiablb  iHsrsnama^  fl^  HL 

OONSnTDnONAL  LAW. 

1.  Aui  Judicial  Fowis  d  bt  CoNsirrunov  Vbtbd  nr  Ouuh'ih  ov  JinDa% 

and  its  ezoreue  hy  the  J^gisUtore  is  prohibited.    Menget  ▼.  Doidar,  616^ 

%  SiATB  Law  Makino  Biobt  of  Entbt  tob  Kok-patmxnt  or  Borr  Ar 

8IGNABLB  (such  M  K.  T.  LawB  1805,  c  98,  sec.  3,  ooatimied  in  1  Beir.  L 

181%  364^  aeo.  3,  and  1  Key.  Stat.  748,  see.  25)  may  be  applied  to  reeorva- 

tioDa  of  rent  in  oonveyanoes  and  leases  made  before  passage  of  the  lav, 

withoDt  inoozring  the  objection  that  it  impairs  the  obligatian  of  cod* 

tracts,  and  therefore  yiolatee  the  federal  constitation.    Snch  a  ptoviaion 

affects  the  remedy,  not  the  contract.     Van  Hensadaer  ▼.  HayB^  278b 

ti  Act  of  AwnaiLT  VALmATZNo  Shxbivf'8  Sale,  Dbclabbd  bt  Sdtbbib 

OoDBT  TO  BB  Inyalid,  is  onoonstitatioaal  and  Toid.    Metigm  t.  XVartpiy 

616. 

SeePBOBATB  Ooi7Ba8^4^6. 

COKSTRUCnON. 

6MOooansnH%  10;  CoaraBAcn,  1-3;  Dbbd8»  1;  Kawbiibihi^ 4) 

1-3;  Fabxnbbshif,  22;  WniA 

OONTEMFT. 
See'  BzaoDnoNa*  7;  BiUBiviBi^  S. 

ooinxucia 

t.  PomnfTAnHnr  mat  Aid  or  AaoEBTAzinaro  Tmm  Bbadibo«v 

bnt  ita  abaenoe  cannot  vitiate  the  contract     WMU  ▼.  Switk,  680L 

2.  WoBM  nr  WmoH  OoorcBAor  is  WsinEBv  kobf  bb  Takbb  to 

Mbabih o  of  tiie  partiaa  thereto^  and  the  w***""^  ol  the  wotda  may  h% 

aaoertained  intiMMt  the  aid  of  pancfeuatioo.    Id. 
9b  WoBssoF  OoineEAor  abbvo  bb  Takbv  most  SnnaraiiTjaAiBn  Pastt 

Usnio  Thbk;  andhewiUnot  be  pennitted  to  poaotaate  tbaai  m  Bodi  a 

way  as  to  lessen  his  liahilxty.    kL 
4.  In  Ehtibb  CoNTEAcr  to  DEuyBB  Fobx,  the  seller  oannot  reoovar  lor  any 

of  it  until  the  whole  baa  been  delirered.    Dais  ▼•  Cbiolai^  463. 
6.  ABAVDQiniBiiT  OF  OoMTBAor,  and  what  aote  Will  eonatitate  it^  are 

of  law,  and  ahoold  be  decided  by  the  coort,  not  by  the  jtsoy.    Id, 
6.  OooiTBAor  Bbkazhs  nr  Fobob  until  it  ia  raaomdad  by  mntoal 
iw  ifinftfffltt  par^dtw  aaaiB  Mftwiiiiii  Mmili  Ibbbi 
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T  OoonoufT  TO  MAHWAcnniB  akd  Fcvxibu  AsnoLn  from  nmtwruJi  to  W 
■np^ied  by  the  purchaser  does  not  vest  the  title  in  him  until  completion 
and  delivery;  and  meantime,  even  though  completion  ia  delayed  by  hia 
WMTcuaad  defamlt  to  funiah  the  materiala  as  agreed,  the  articlea  are  at 
tike  mannfaotarer'a  riak.  In  the  erent  oC  thair  bang  bunad»  he  oannol 
geoover  for  labor  and  materiala.    McCkmUte  y.  Nem  Tcrh  tie.  B,  B*  Co^p 

B.  In  AonoK  ok  Quaktum  Mxruit,  plaintiff  need  not  aet  up  in  hia  oomplaint 
the  ezenae  for  not  folly  perfomung  hia  contract,  thia  being  a  matter  af 
leply  to  a  defenae  interpoaing  the  contract     Wolfe  v.  ffmoee,  388b 

•i  Rrbach  ov  Oortraot  icAT  m  Abszohxd  ArvntMATirxLT  on  Nboativilt 
Br  UszNO  Words  ov  CovTRAor,  provided  the  affirmation  or  negation  in 
that  form  neceaaaxily  amounta  to  a  breach;  or  it  may  be  in  worda  con- 
taining the  aenae  and  anbatanoe  of  the  contraot»  bat  they  mnat  be  co-ex- 
tenaive  with  it  in  their  import  and  effect  AUantie  Muhtai  F.  Ins.  Co.  ▼. 
Foira^,  200. 

Uk  If  Bbbach  AaBHontwD  n  Mou  Enlabokd  ok  Mors  Ldiixxd  than  Con- 
tract Allnqbd^  it  ia  bad  on  demurrer.  Thna  when  the  promiae  con- 
tained in  the  d/qmait  note  given  by  the  inaured  to  a  mntnal  fire  inauranoe 
company  ia  aet  ont  in  the  declaration  aa  a  promiae  to  pay  each  aseeaa- 
manta,  and  at  anch  timea,  aa  may  be  ordered  by  the  directorap  agreeably 
to  the  act  of  incorporation  and  by-lawa  of  the  company;  while  the  breach 
■aaigned  ia  enlarged  to  the  non-payment  of  an  aaaeaament  ordered  by  the 
direotora,  without  averring  whether  it  waa  made  in  conformity  to  the  act 
and  by-lawa  or  not;  and  further  enlarged  aa  to  time^  so  that  it  may  in- 
dnde  an  aaaeaament  ordered  to  be  paid  on  aome  day  anbaequent  to  the 
oommencement  of  the  anit  aa  well  aa  prior,  and  without  alleging  the  time 
when  it  waa  ordered  to  be  paid — ^the  declaration  ia  bad  on  demurrer.  Id. 

9m  AoESCT,  8,  4;  Agibtkrs;  Alteration  or  Instruionts;  AsmoNioENT  ov 
Ck>NTRAcnB;  Bonds,  1;  Conditions;  Corporations;  Damaois,  5-7;  Dkkds; 
DuBBBs;  Fraud;  Growing  Crops;  Guarantt;  Guardian  and  Ward^ 
S,  6;  Insuranoi;  Landlord  and  Tenant;  Licenses;  Master  and  Sbr- 

TANT;  MORTOAOBS;  PARTNERSHIP;  PaTMENT;  PlEADINO  AND  PrACTIOS^ 

1;  Sfboivio  Pervormanoe;  Statute  ovLdiitatzons;  Tbovbb,  2;  Usubti 
Tbhsob  and  Vbvdeb. 

CDNTEUBUTORT  HBGLIGEKCB. 
BmOoMMOv  Carriers,  23;  Neguoenob;  Buxmao^  t, 

CONVERSION. 
See  Licenses,  3;  Trover,  %  SL 

COPARCENERS. 
See  Bbeates  ov  Decedents,  2,  8L 

CORPORATIONS. 

L  OnRMfBAfiov  Has  Fowbr  to  Carbt  on  nn  LaoimcATB  Buunbss  by  aO 
]ag»l  and  naoaaniy  meana  not  prohibited  by  law  ttr  by  ita  charter.  PUUu 
S  8.  R.  R.  r.  LewU,  674. 
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t.  Railroad  Gorpobatioh  mat  Sill  Bonds  at  DnoomiT  o&  BxcKAiroB 
Them  for  itod  naU,  and  iti  mortgagos  saeiiriiig  them  are  not  rendered 
inyalid  thereby,  where  it  ie  anthorized  to  borrow  money  and  execute  its 
bonda  therefor,  and  aecnre  the  aame  by  pledge  or  mortgage,  and  it  is  pro- 
Tided  that  the  directon  might  seQ  or  negotiate  the  bonda  at  aoch  ratee  aa 
they  shoald  deem  best  to  advanoe  the  interest  of  the  oompany;  and  sndi 
eale  shoald  be  as  yalid  in  every  respect  ai  if  sold  at  their  par  Talneu  C6e 
▼.  a  P.  A  L  R.  R,  Co.,  618. 

B.  Railroad  CoRroitATiON*B  Pkbsonal  Pbopkktt  is  hot  Ezsmptsd  firom  the 
operation  of  liens  or  claims  created  by  its  own  acts  or  resolting  from  jn- 
dictsl  prooeedings,  from  the  fact  that  it  has  exeented  a  mortgage^  under 
authority,  of  its  franchises  and  its  real  and  personal  property,     /d. 

4.  Oorforatioii*8  Powut  to  Aoquieb  and  I>ibpobb  or  PBOPEnr  has  IU- 
BTRicnoN  in  the  object  of  the  corporation,  or  in  the  nature  of  the  prop- 
erty.   Id. 

ft.  Corporation's  Rioiit  to  Alixkats  Propsbtt,  and  Crxdrob's  Fowsb 
TO  SuBJROT  It  to  Dxbis,  stand  upon  the  same  footing  in  the  absence  of 
some  statutory  exemption.    Id, 

%,  Railroad  Corporation  is  not  Authoroxd  to  Sell  Propkbtt  which, 
from  its  natore^  it  could  not  alienate^  by  a  statnte  providing  thai  "the 
real  and  personal  property  of  corporations  shall  be  Uable  to  execution  as 
other  property.**    Id. 

7.  RAn.ROAD  Corporation  is  not  Authorized  to  Convey  All  Pbopxrti 
Which  It  mat  Acquire  by  a  statnte  which  empowers  it  to  "aotinirs 
and  convey,  at  pleasnre,  all  snoh  real  and  personal  estate  as  may  be 
necessary  and  oonvenient  to  carry  into  effect  Ihe  objects  of  the  incorpo- 
ration.**   Id. 

0.  Railroad  Corporation  cannot  Alienate  Franchise  to  be  Corpora- 
tion, or  to  constmct  and  maintain  a  railroad,  and  receive  oompensatkin 
for  the  transportation  of  persons  or  property.    Id, 

9.  RAn.ROAD  Corporation  cannot  Alienate  Real  Pbopertt  acquired  and 

held  for  the  exclnsive  poipoee  of  the  exercise  of  a  franchise  which  oaanol 
be  alienated;  as  the  franchise  to  be  a  corporation.    Id, 

10.  Railroad  Corporation  icat  Alienate  Thinos  Requisite  por  m  Usi^ 
after  the  road  is  oonstmcted  and  prepared  for  nss^  which  cannot  be  re- 
garded as  eonstitating  a  part  of  the  resl  estate^  bnt  as  personal  property; 
snch  as  locomotives,  csrs,  and  the  like;  and  snch  property  is  liable  to 
execution  for  its  debts.    Id. 

IL  Franchise  to  be  Corporation,  and  that  to  Construct,  Maintain,  and 
Operate  Railroad^  are  Divisible  as  regards  alienation  by  the  oorpoca- 
tion,  however  they  may  be  for  other  purposes;  and  the  fact  that  oorpoca- 
tions  only,  under  the  law,  can  exercise  the  power  of  eminent  <^*»»"«, 
which  cannot  be  the  subject  of  grant  or  sale,  is  no  objection  to  the  trans- 
fer to  individuals  of  the  latter  franchise,  if  it  otherwise  appears  to  be 
authorised  by  the  legislature.    Id. 

1%  Railroad  Corporation  is  not  Authorized  to  Pledge  or  Mortoaob 
the  frsnduse  of  being  aoorporation,  bnt  may  pledge  or  mortgage  the  fran- 
cbiss  to  maintain  and  operate  its  road,  and  its  property,  whether  real  or 
personal,  to  be  subsequently  acquired,  under  statutes  empowering  it  to 
borrow  money  and  to  execute  its  bonds  therefor,  and  to  "pledge^  by 
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mwtgBge  or  oHierwiae,  tiie  entire  road,  fiztiiree,  end  eqvipmc&ti»  with  ell 
tiie  appnrtenanoei^  inoome»  end  reeooraee  Hyemot"    IdL 

n  IUn.iioAi>  Oo&PORATiojr's  OxmouL  PowsBa  to  Plkdoi  ob  Mobtqaob 
AvTXR-AOQinBiD  Pbopkbtt  ere  no  greeter  then  thoee  of  enindmdneL 
Id. 

IL  Railroad  Cobtoratioh  mat  Makx  Imtxbxbt  ok  Bovm  Patablb  Sxuj- 
AfficiTALLT,  where  it  ie  aothorijeed  to  borrow  money  "  at  a  rate  of  intereet 
not  ezceedmg  eeren  per  cent  per  ennum,'*  and  the  bonds  ehall  be  "pay- 
able at  eoch  time  and  plaoea  as  Bhall  be  agreed  on  hj  the  reapectiye  par- 
ties so  contracting."    Id, 

lA.  OoRFOBATions  Acr  thboctgh  iKmtvifXRTALiTr  ov  OmaDa  akd  Agkntb^ 
^o  whom  the  aathority  of  the  corporation  may  be  delegated  so  far  a* 
may  be  necessary  to  effect  the  porpoeee  of  its  creation,  if  not  prohibited 
by  the  charter.     WaMium  y.  N,  A  C.  R.  R.  Ox,  784. 

H  ^nvKBxsTKSvmn  ov  Railboad  Cokfaxtt^  Cujtbxd  with  Power  akd  Av- 
TBORiTT  of  board  of  direotorsy  in  regard  to  the  management  of  trains  anJ 
all  arrangements  connected  therewith,  is  the  immediate  repreeentatiye 
and  corporate  ezecntive  officer;  and  his  negligent  or  improper  order,  which 
eanses  an  injury,  renders  the  company  liable  as  mnch  as  if  it  had  ema- 
nated directly  from  the  company's  act  in  its  corporate  capacity.    Id, 

17.  bf  Sinr  aoaikst  Ebtatr  ov.  Dmiasbd  Stockboldrr  por  Patxhtt  ot 
CoBPOBiffB  DxBT,  all  the  Uring  stockholderB,  and  the  representattvee  of 
deceased  stockholders,  being  interested  in  the  account  to  be  taken,  should 
be  made  parties  defendant  to  the  bill.  And  if  the  real  estate  of  snch  de- 
ceased stoekholder  is  sought  to  be  charged,  his  heiis  in  case  of  intestacy, 
and  devisees  if  there  be  a  will,  mnst  also  be  made  parties  defendant  to 
the  bilL     N.  B.  Com.  Bank  v.  N.  8.  Co,,  6S8. 

IS.  Crbditob  ov  CoRFORATioif  Who  Giyis  UP  Old  Nans  ahd  Takes  Nsw 
Onrb^  after  a  stockholder  has  withdrawn  from  tiie  oorporation  by  making 
Bale  of  his  stock  and  giving  due  public  notice  thereof  as  required  by  the 
charter,  thereby  releases  snch  stockholder  from  the  debt.    Id. 

lA.  Whxri  Chartxr  ov  Corporation  PRoviDn  that  Exxconoirs  against 
It  8BAJ.L  BR  Lbyibd  ON  OoRTORATX  Propbrtt,  and  that  in  case  of 
want  of  such  property,  the  stockholders,  who  were  such  at  the  time  the 
liability  was  incurred,  shall  be  liable  in  their  own  persons  and  estates  as 
if  the  liability  had  been  incurred  by  thum  personally,  a  judgment  cred- 
itor of  the  corporation,  whose  execution  has  been  returned  wholly  unsat- 
isfied for  want  of  corporate  property  upon  which  to  levy  it,  may  maintain 
an  action  at  law  for  the  recovery  of  his  debt  against  the  living  stockhold- 
srs  of  the  corj^ration  liable  therefor,  as  joint  contractors  or  copartners. 
Bot  a  creditor  of  such  corporation,  who  wishes  to  pursue  the  estate  of  a 
deceased  stockholder,  can  only  do  so  in  equity,  which,  for  the  sake  of  the 
remedy,  and  to  correct  tlie  form  of  the  contract  so  as  to  cany  out  its  sub- 
stance, will  construe  it  to  be  several  as  well  as  joint.    Id, 

VI  Crkditqr  ov  Corporation  upon  whosb  Stogxboldbrs  is  iMPoesD  Joint 
LiABiLiTT  in  the  nature  of  that  of  copartners  may  pursue  the  estate  of 
a  deceased  stoekholder  liable  to  his  debt,  for  payment  out  of  the  same^ 
witbont  ref erenoe  to  the  state  of  accounts  between  the  stockholders  and 
the  oorporation,  or  to  their  sdveney  or  insolvency,  leaving  the  estate  to 
repayiDflnt  from  the  corporation,  or  oontribation  from  those  Uahls  to 
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%  Railroad  Cobkwatioh  mat  Sill  Bonds  at  Ddoouht  om  Szcbasgi 
Them  for  iron  nuK  and  iti  moH^gagea  aeenriiig  them  are  not  rendered 
invalid  thereby,  where  it  is  aathoriaed  to  borrow  numej  and  exeente  iti 
bonda  therefor,  and  eecnre  the  aame  by  pledge  or  mortgage^  and  it  is  pro- 
Tided  that  the  directora  might  eeU  or  negotiate  the  bonda  at  ancb  rates  as 
they  shoald  deem  beet  to  advance  the  interest  of  ti&e  company;  and  ancb 
sale  should  be  as  valid  in  every  respect  ai  if  sdd  at  their  par  vnlnA.  CSoe 
V.  a  P.  A  L  R.  jR.  Co.,  5ia 

B.  Railroad  OoRroitATio»'8  Pebsomal  Fbopkett  p  hot  Eumtud  firom  the 
operation  of  liens  or  claims  created  by  its  own  acta  or  reaolting  £rom  jv- 
dicisl  proceedings,  from  the  fact  that  it  has  exeented  a  mortgage^  under 
authority,  of  its  franchises  and  ita  real  and  personal  property.     Id. 

i.  OOBFORATIOll'S  POWUt  TO  AOQUIKB  AlTD  DiSFOSB  OT  PbOFOTT  HAS  lU- 

BTRicnoH  in  the  object  of  the  corporation,  or  in  the  nature  of  the  pttip- 
erty.    Id. 
k  CoRPORATioir's  Riobt  to  Alibkatk  Pbopsbtt,  akd  Grkdbor^  Powm 
TO  SuBJDOT  It  to  Dkbis,  stand  upon  the  same  footing  in  the  absanoa  of 
some  statutory  exemption.    Id. 

I.  Railroad  Gorforation  la  not  Authorizbd  to  Ssll  Pbopxbtt  whidw 

from  ita  natore^  it  ooold  not  alienate^  by  a  atatata  providing  thai  "the 
real  and  personal  property  of  corporations  shall  be  liable  to  execation  as 
other  property.      Id. 

7.  Railroad  Corporation  n  not  Adthorizkd  to  Convey  All  Propbrtt 
Which  It  mat  Acquire  by  a  atatnte  whidi  empowers  it  to  "ao(|airs 
and  convey,  at  pleasore,  all  snch  resl  and  personal  estate  aa  may  be 
necessary  and  convenient  to  carry  into  effect  the  objects  of  the  incorpo- 
ration."   Id. 

0.  Railroad  Corporation  cannot  Aubnatb  Franchise  to  be  Goefora- 
tion,  or  to  constmct  and  maintain  a  railroad,  and  receive  compensation 
for  the  transportation  of  persons  or  property.    Id. 

9.  RAn.ROAD  Corporation  cannot  Alienate  Real  Fropebtt  acquired  and 

held  for  the  exclnaive  purpose  of  the  exerciae  of  a  franchise  which  camiol 
be  alienated;  as  the  franchise  to  be  a  corporation.    Id. 

10.  Railroad  Corporation  icat  Alienate  TniNas  Rbquibite  tor  m  Ua^ 
after  the  road  is  oonstmcted  and  prepared  for  nae^  which  cannot  be  re- 
garded aa  conatituting  a  part  of  the  real  estate^  bat  aa  personal  property; 
snch  as  locomotives,  cars,  and  the  like;  and  anch  property  is  liable  ts 
execution  for  its  debts.    Id. 

II.  Franchise  to  be  Corporation,  and  that  to  Conbtruct,  liAnrTAn,  and 
Operate  Railroad,  are  Divisible  aa  regarda  alienation  by  the  corpora- 
tion, however  they  may  be  for  other  pnrpoaes;  and  the  fact  that  oospon^ 
tions  only,  under  the  law,  can  exercise  the  power  of  eminent  domain, 
which  cannot  be  the  subject  of  grant  or  sale,  ia  no  objection  to  the  trans- 
fer to  individuals  of  the  latter  franchise,  if  it  otherwise  appeara  to  be 
authorised  by  the  legislature.    Id. 

\%  Railroad  Corporation  is  not  Authorized  to  Pledge  or  Mortoaob 
the  franchise  of  being  a  corporation,  but  may  pledge  or  mortgage  the  fran- 
chise to  maintain  and  operate  ita  road,  and  its  property,  whether  real  or 
personal,  to  be  subsequently  acquired,  under  atatutea  empowering  it  to 
borrow  money  and  to  execute  its  bonds  therefor*  and  to  "pledge,  by 
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norlgtge  or  otherwiae,  the  entire  roed,  flxtnres,  and  aqnipmeati^  with  all 
the  appnrtenaneea,  inoome,  and  reaooraea  thereof    AL 
ISl  Eailroad  Oo&PORATioir's  OxmouL  Powsss  to  Plkdoi  ob  Mobiqaob 
AmB-AOQvraBiD  Pbopibtt  are  no  greater  than  thoae  of  an  indmdnaL 
Id. 

14.  Railroad  GoBroRATiOH  mat  Makx  Imtxbxbt  on  BoirM  Patablb  Sxuj- 
ANifUAi«LT,  where  it  ia  aathoriaed  to  borrow  money  "  at  a  rate  of  intereat 
not  exceeding  aeven  per  cent  per  aannm,"  and  the  bonda  ahall  be  **  pay- 
able at  each  time  and  plaoea  aa  ahall  be  agreed  on  by  the  reapectiye  par- 
tiee  8o  contracting.'*    IiL 

1ft.   €k>B»>RATI01l8  Acr  THJtOUOB  IVSTBUllXBTALITr  OV  OfVIDKia  AKD  AgKNTB^ 

fo  whom  the  anthority  of  the  corporation  may  be  delegated  ao  far  a* 
may  be  neoeaaary  to  effect  the  pupoaea  of  ita  creation,  if  not  prohibited 
by  the  charter.     Wathbmn  ▼.  N.  S  C.  R.  B.  Ckk,  784. 

It.  BmoLJKnammrr  or  Railboad  OoicrAinr»  Cujtbxd  with  Powbb  Ain>  Au- 
TBOBiTT  of  board  of  direotora,  in  regard  to  the  .management  of  traina  anu 
all  arrangementa  connected  therewith,  ia  the  immediate  repreaentatiye 
and  corporate  execntive  officer;  and  hia  negligent  or  improper  order,  which 
eanaea  an  injury,  rendera  the  company  liable  aa  mnch  aa  if  it  had  ema- 
nated directly  from  the  oompany'a  act  in  ita  corporate  capacity.    AL 

17.  Isf  Suit  aoainst  EnAXB  of.  Dmbasbd  Stookboldbb  pob  Patxhtt  ot 
OoRFORATB  DxBT,  all  the  Uring  etockholderB,  and  the  repreaentatiYea  of 
deoeaaed  atookholdera,  being  intereated  in  theaoooont  to  be  taken,  ahonld 
be  made  partiea  defendant  to  the  bill.  And  if  the  real  eatate  of  auch  de- 
oeaaed atockholder  ia  aooght  to  be  charged,  hia  heiia  in  oaae  of  inteatacy, 
and  deviaeea  if  there  be  a  will,  mnat  alao  be  made  partiea  defendant  to 
the  bilL    N.  B.  Com.  Bank  v.  N.  8.  Co.,  6S8. 

15.  Crxditob  or  Oobpobatiok  Who  Gitxs  ur  Old  Noro  ahd  Takis  Ksw 
Qnbb^  after  a  atockholder  haa  withdrawn  from  the  corporation  by  making 
aale  of  hia  atock  and  giYing  dne  pablic  notice  thereof  aa  required  by  the 
charter,  thereby  releaaea  auch  atockhdder  from  the  debt.    IcL 

19.  Whxbb  Chabtbb  or  Cobfobatiok  Pbovidi8  that  Exbcdtioks  aoaxxst 
It  8HAJX  bb  Lbtibd  on  Gobfobatx  Pbopkbtt,  and  that  in  caae  of 
want  of  auch  property,  the  atockholdera,  who  were  anch  at  the  time  the 
liability  waa  incurred,  ahall  be  liable  in  their  own  peraons  and  eatates  aa 
if  the  liability  had  been  incurred  by  thum  peraonally,  a  judgment  cred- 
itor of  the  corporation,  whoae  execution  haa  been  returned  wholly  unaat- 
iaficd  for  want  of  corporate  property  upon  which  to  leyy  it,  may  maintain 
aa  action  at  law  for  the  recovery  of  hia  debt  againat  the  living  atockhold- 
era of  the  corporation  liable  therefor,  aa  joint  oontractora  or  copartnera. 
Bot  a  creditor  of  anch  corporation,  who  wiahea  to  puraue  the  eatate  of  a 
deoeaaed  atockholder,  can  only  do  ao  in  equity,  which,  for  the  aake  of  the 
remedy,  and  to  conect  the  form  of  the  contract  aoaa  to  cany  out  ita  aub> 
atance,  will  conatme  it  to  be  aeveral  aa  well  aa  jcnnt.    Id, 

WK  CBBDnOB  or  CoBFOBATION  UPOM  WHOSB  StOOXHOLDBBS  18  iMPOeXD  JOIHT 

Liabxlitt  in  the  nature  of  that  of  copartnera  may  pursue  the  eatate  of 
a  deoeaaed  atockholder  Uable  to  hia  debt»  for  payment  out  of  the  aame^ 
without  reference  to  the  atate  of  acooonta  between  the  atoekholdera  and 
the  fwrporation^  or  to  their  aolveiicy  or  inaolyency,  leaving  the  eatate  to 
repayment  from  the  cogporation,  or  oontribntion  from  tboae  Uahla  to 
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il    AndtlieTOlsiioobjMtiflByOatliegimiiidoliiniliiteioi^^ 
ereditor's  "^M^g,  in  the  mdw  bOl,  relief  oat  of  the  ertstao  of  two 
more  deoeoaed  stoekholden,  wfaiefa  ace  all  liable  for  hia  debt.    But 
ereditor'a  right  ia  only  to  the  aurploa  of  the  aeparaie  eatate  of  the 
oaaaed  atoefcholder  after  all  ita  ezpenaea  and  aeparaie  debta  haswm 
paid.    Id. 

tl.  Wmor  OomiDH  Sial  ov  OoBfoSAnoH  appeara  to  be  affixod  to  ai 

ment»  and  the  aignatnre  of  the  proper  offioera  are  proved,  oourta  are  to 
preaome  that  the  offioera  did  not  esoeed  their  anthenty.  SL  LtmhPiMc 
Schooh  ▼.  RUe^,  131. 

22.  PunuMraoN  n  thit  Dud  to  OomKajaam  antiuxind  to  moqpun  bad 
for  aomepnrpoaea  only  waa  taken  by  it  for  a  lawful  poxpoae;  iftlieaetaal 
pnrpoae  waa  iUagal,  that  mnat  be  affinnaiirely  diown.  Okam§mqm§  Cb. 
Bank  ▼.  lUtUif,  847. 

?3.  Ck>BF0RAT10N  OAMHOT  BB  RlOABTOn  AB  BfPTIfq  DT  KbW  HaMFSKIB^ 

where  it  haa  ita  plaoe  of  bnanieaa  in  Maaaatliim'illa,  and  ia  ocganiied 

under  the  lawa  of  the  latter  atate.    Aqr  State  Iron  Ckk  y.  OoodeOI,  219L 
Si.  That  Cobfokatiov  mat  bb  iNBionD  is  Sbtlsd  Law  in  Tenneaaee.    L, 

d:  N.R.R.Ch.  ▼.  8taie,  TJ^ 
26.  RAiiJtOADCoicPAVixsAKxLiABiJBToIinnoniBHTaadfinelorobotrnoii^ 

pablic  highwaya  oontracy  to  the  powere  granted  in  their  charter.    Id, 

28.  TBBSPAflSQUABXC^IXSITXFBaOITMATBBMAIBTAnnEDAflJflnvFUTASa 

CoBroEAnojff.    Mam  y.  N.  S.IL  JL  Co.,  72B. 
See  AoiNcr,  1;  Baitkb  and  Baitxino;  Bokd8»  1»  2;  Bifmav  DanfADr;  Is- 
juvonoira^  1;  MoBTOAan^  8;  NBouoBrais  RanawiAmi  Beaxirb  ov 
Ijm]taxiob%  6b  8w 

COSTS. 
See  BzBOonoBrap  11;  Nubuvoh^^ 

CO-TEKAKOY. 

1.  Tknamt  nr  Oomxov  oahhot  bt  Will  Dbvibb  hib  Ibvulhu  In  apeetta 

parte  of  the  ooxmnon  property  ao  aa  to  prejudioe  his  oo-tananta.  Wkittm 
▼.  WhUton,  163. 

2.  DBTISB  OB  COKVXTAKOB  OF  GraHTOB's  InTBBBBT  IV  SXVERAL  PaKB  OV 

Common  Pbofbbtt  n  Vaud  between  the  deyiaeea  or  grantee^  thoogh 

it  18  inoperative  aa  to  the  other  oo-tenanta.    Id, 
8.  On  Tbna>^  tj  Common  oannot,  as  AOAiNiir  sob  Oo-mrABiB*  Oontbt 

part  of  the  oonunon  property  in  aeveralty  by  metoa  and  boand%  or  oran 

an  nndivided  ahare  of  sadi  part.    Id. 
4.  AonoN  ON  Casb  in  Katubb  of  Wastb  win  not  lie  agMsit  a  tenaal  in 

common  in  favor  of  another.    Darden  ▼.  Oncpcr,  461. 

See  Ebtatbb  of  Dbiudbnts,  2;  ExBOurioNa^  1;  Pabjidiobi. 

COUNTERFEITING. 
See  Cbdunal  Law,  8. 

OOUPON& 
8eeBoiViic& 
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8m  JvmnaaanoKt  PiMnioa  Cl>wniii> 

OOVENAinB. 

1.  TumoHAMMB.  or  Lavp  vmtOL  Died  OoKTAnmro  OormaAHfM  AAAum 
IxcuioaLAJKcmi,  if  he  sabseqaently  payi  off  and  diMhargM  any  inenm- 
bnuioe,  may  set  off  what  has  been  pud  by  him  against  the  amount  dne 
CO.  a  mortgage  for  the  pnrchase-prioe,  if  what  was  paid  was  actually  dns^ 
or  he  had  giren  notice  to  his  Tendor  requirmg  him  to  pay  off  the  immm- 
hranoe.    Orani  ▼.  Taihnanj  384. 

%  Mmabubm  of  Damaobs  vor  Brsaoh  ov  Covsnaiit  AOAJSn  LfOOMBRAiron 
ia  the  amount  necessary  to  buy  up  the  outstanding  incamfaranoe^  except 
in  oases  of  fraud,  where  the  purohaser  may  reoorer  for  the  loss  of  a  bar- 
gain.   Id. 

ft  CoTXNAirroB  gahsov  m  Subjioted  to  DmniBiiT  Aoiidbb  lom  Samb 
Brbaoh  ov  Bamm  CoYXNAirr,  brought  by  a  number  ol  eubaaquent 
grantees.     WOmm  r.  Taylor,  488. 

*      CREDIBILrrY. 

See  WlTKSB8B8»  S. 

CKDCmALLAW. 

1.   SAMS  Aor  ICAT  COJUfA'lTUTE  CRIMINAL  OFTKirn  AOAimT  UkITSD  STATSB^ 

ANi>  Auo  AGAIH8T  State  in  which  it  is  committed,  and  punishment  by 
the  one  cannot  be  pleaded  in  bar  to  a  oonTiotion  by  the  other.  Selling 
liquor  to  Indians  in  the  territory  of  Oregon  is  such  an  oflfonae.  Oregon  r, 
Coleman,  654. 

%  If  Jury  Fails  to  Aorbx  upon  Vkrdict,  upon  a  trial  of  a  defendant  for 
larceny,  before  the  term  of  court  expires,  and  when  the  term  expired, 
they,  without  agreeing  upon  a  yerdict,  dispersed,  and  defendant  was 
also  allowed  to  go  at  large,  it  was  held  that  the  prosecuting  attorney 
might,  without  leave  of  court,  cause  a  eapku  to  issue  against  him,  and 
cause  him  to  be  again  put  on  triaL    State  y.  TUletmn,  456. 

8.  BviDRNOB  OF  Good  Charaotxr  of  Aoousbd  ouget  Alwatb  to  bk  Sub- 
MrrrxD  to  Jury  with  the  other  facts  and  oircumstancej  of  the  case. 
No  precise  or  definite  rule  has  be^  Lud  down  by  which  to  determine  the 
weight  to  which  such  evidence  is  entitled  in  prosecutions  for  homicide; 
but  it  would  be  going  a  long  way  too  far  to  lay  it  down  as  a  fixed  rule 
that  proof  of  good  character  is  sufficient  to  raise  a  reasonable  doubt  in 
the  minds  of  the  jury,  when,  excluding  such  proof,  the  evidence  is  suffi- 
eient  to  satisfy  them  of  the  guilt  of  the  accused.     Wesley  v.  State,  62. 

4b  Adultery  Meahs  Sbxual  Intxrooursb  by  Married  Pebson  with  anj 
person  not  his  or  her  wife  or  husband.  A  married  man  may,  therefore^ 
be  guilty  of  adultery  with  a  single  woman.  Heifirieh  v.  CommomoeaUh, 
679. 

k  IvDionfENT  FOB  Adttltery  18  Suffkhebt,  which  charges  that  the  ac* 
onsed,  having  a  wife  in  full  life,  whom  it  names,  did  oommit  adultery 
with  a  woman  bearing  a  different  name  from  that  of  his  wife,  without 
otherwise  alleging  carnal  knowledge,  and  without  averring  that  the  per- 
aoB  with  whom  the  crime  was  committed  was  not  his  wife.    Id. 
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■KRVATiON  in  order  to  wutein  a  oonTiotion  for  paiming  a  ooontaifaU  bank 
note     Demau  ▼.  Siate,  747. 

7.  Eavbsdboppino  is  Ixdiotabli  OomfOM-LAW  OnKRii;  and  oonflirti  ia  tba 

muaance  of  liatening  vndflr  walla  or  windows  or  the  oaTw  of  honiM  to 
lioarkon  after  diaooone,  and  therrapon  to  frame  tlaiidanNia  and  mkchiwr- 
our  tales.     State  v.  Pemtmgtom,  771. 

8.  Onk  is  Guiltt  or  EAVXBDBOpnxo  Who  Shoutlt  ard  Stkaiahilt  sp- 

proaches  the  room  ocenpied  by  a  grand  jaiy,  whUs  they  are  engsged  fa 
performaaoe  of  their  datiea^  for  the  purpose  of  iwrsi hearing  what  is  tfasrs 
said  and  done.     Id. 

I.  Falsb  and  F6BOKD  Bmtbt  nr  Joubhal  or  Fibm,  mads  by  tiieir  oenfi- 

dential  derk  and  book*keeper,  with  intent  to  daband  his  employers, 
stitntes  forgery.  Snch  forgery  may  ooosist  in  the  false  additicm  of 
figure  in  the  amoont  <d  essh  rsoeiTed  from  bills  reoetTable.  BUm  ▼. 
Commomoealtk,  668. 
10.  Slavs  Chabokd  wrh  HomciDi  or  ma  BiiffiK  or  OnsinaEP  osbboI 
show,  in  defense,  the  violent  snd  croel  chaiaeter  of  the  master  or  orw- 
seer  in  the  govenunent  <rf  his  slaves,  nor  specifio  aetp  of  seterity  and 
crofllty  oommitted  by  him.    fTeafey  v.  Statef  G2 

II.  To  Makx  HoMidDR  JusnriABiJi  oh  Gbound  or  SsLr-DKiKHa^  the 
danger  mast  be  either  actoal,  present,  snd  argent^  or  the  homidde  nmst 
be  oommitted  under  soch  oircomstanoes  as  afford  reasonable  groond  ta 
the  aocosed  to  apprehend  a  design  to  ooomiit  a  felony,  or  to  do  him  some 
great  bodily  harm,  and  that  there  is  imminent  danger  of  snch  desiga 
being  ^^^j^ftinpl  W K***^  i    U, 

IS.   MUUI  FXAB,  AFTBMHMtnsmKp  OK  BmBV,   BOWSVEE  SUICKBKLT  KMm^ 

TADiiD  by  one  man»  that  another  desigiis  to  kill  him,  will  not  jnatify  ths 

former  in  slaying  the  latter,  where  the  danger  is  neither  real  nor  nrgenl 

Id. 
IB.  LABCBinr  n  Fkloviodb^  Wuomowuh,  Axn>  Feaitixtlihtlt  Tadno  aitv 

Oabbtino  Awat  by  sny  person  of  the  personal  goods  of  another,  with 

the  f ekmioDS  intent  to  convert  them  to  his  own  ose  and  make  them  his 

property  without  the  consent  ol  the  owner.    StateY,  iSoaC^  SSQl 
14.  To  GoNScmnn  Labcbht,  there  must  be  sn  intent  on  the  part  of  the 

taker  to  wholly  and  permanently  deprive  the  owner  of  hie  property.  Id. 
16.  HxBB  Takdto  or  Peopbstt  vob  TntroBABT  Pimpoai  only  does  nel 

amount  to  larceny.    Id. 
16.  Labcbnt— ^JunmoN  or  Ihtkrt  oh  Pabt  or  Taub,  whether  to  deprive 

the  owner  of  his  property  permanently  or  temporarily.  Is  one  of  fad  lor 

the  jury  to  determine.    Id. 

17.  QWHXB  or  PBBflONAL  PftOPKBST  KAB  No  RiOHT  TO  BBOT  QmOXB  who 

attempts  in  good  faith  to  attach  it  upon  proceae  against  a  third  person, 
although  such  resistance  be  necessary  to  protect  the  pn^erty  from  being 
taken  by  the  officer.  State  v.  Rkkardmm,  173. 
16.  It  is  No  DxrHNsa  to  Iin>ioniXRT  tob  BBsnTiHO  OmcBB  nr  Skbvifo 
Wbtt  or  Attaghmbnt  that  the  property  did  not  belong  to  the  individual 
agaiuBt  whom  the  process  was  issued,  but  to  the  defendant^  who  made 
only  sufficient  resistance  to  prevent  his  property  from  being  taken  inle 
ttia  offioer'a  custody.    Id. 

See  Coa.roRATiOKfl,  24,  S& 


Imnz.  8fy 

GBOrPKBSb 
See  DAXAon^  t. 

CUBTBST. 

L  HlKOAXllOTBlTBHAirrBTChTBflVTOrBBIAiniBBOBBBVBHHniapM^ 

•at  npon  an  estate  of  freehold,  nnleee  tfaopertiwihrertrtebe  detennioei 

during  the  oorertore.    Reei  y.  Rttd^  TH. 
IL  Mam  gakvot  bb  Tknaxt  bt  Ouwagr  or  Lahm  WmoB  amm  AMoanm 

to  a  woman  for  her  dower.    AL 
H  Whxbx  Woman  om  Wbok  Lahss  Dmoehd  Rbdowb  hie  MoniSR,  afler- 

warde  manriee,  hae  iMiie^  and  diee  in  the  life-time  <rf  her  mother,  her 

husband  wiU  not  be  entitled  to  an  estate  bj  the  oute^  in  thoee  lands 

whereof  the  mother  was  endowed,  beeaose  the  ds«ghtsr*s  sasin  waa  da- 

isated  by  the  eadowmenl    Id. 

cusroiL 

See  UsAO^ 

DAMAaES. 

!•  B?u>—ui  n  AiMiiiwiw.»  to  Fmavm,  by  way  ef  wihawilBg  damags%  the 
probable  expense  of  the  litigation  in  atlorney^a  Isea,  NemOrt&mitie^A, 
lUCkKY.  AWbrUbm,  96. 

IL  Damaobs  Rboovbbablb  bob  Boult  SmrfmuBo  inomred  by  plaintitf 
through  negligenoe  of  defendant  mnst  be  limited  tosnch  aa  the  eridenoe 
ahows  has  been  sostained  before  the  trial,  or  neoeesarily  and  certainly 
wiU  be  sostained  in  the  fatore.  Probability  of  fntore  snffBring  does  net 
warrant  an  enhanced  award.    Omtk  ▼.  BoAealar  Hid^  B.B.  Ox,  268. 

8L  **  ViBDionyB  Damaobb "  ia  synonymous  with  "Tindioatoiy  " or  "ponitoiy 
damages."  Ihey  are  allowed  for  punishment  to  defendant  for  Tinlating 
tiie  law,  and  to  deter  from  similsr  yiolations.    SmUkwkk  ▼.  Ifard;  46a. 

IL  Ib  MinoATioB  or  Pubitoet  Damaobb,  it  may  be  shown  that  defendant 
haa  been  ooiiTieted  and  pnnished  for  the  same  oAanae  in  a  eriminal  aa* 
tion.    Id. 

ft.  PEOfin  THAT  WOULD  BATB  BOB  MaDB  TmMMPIATBLT  OOT  OB  OOBTBAOr 

may  be  reoorered  in  an  aotion  for  the  breaoh  thereof;  tho  loss  of  soch 
profits  is  not  oonseqnential  and  too  remote;  they  are  in  the  imminliatt 
oontemplation  ai  the  partiea  when  the  oontraot  is  made.  B^  t.  Ch^- 
noMIe^  028. 
ft.  Mbasubb  of  Damaobs  bob  BaoACH  or  Oobtbaot  to  BMrLor  PLADiiiff 
TO  OuLTiTATB  Fabm  OB  Shabbs  is  what  he  ooold  haTO  mads  on  the 
farm.    Id, 

7*  iBSTRVCnOB  THAT  JUBT  MAT  AlLOW  DaMAOBB  "  BOB  VlOLAflOB  OT  FaTII^* 

upon  breaoh  <rf  oontraot,  is  erraneoos^  for  each  damages^  being  f^if'f^rttl 
to  oompensation,  would  be  Tindiotire.    Id. 

■saOoHMOB  Oakbibbs,  18;  Ootbvabti^  8;  BjacfmsBT,  8;  Bmxbbbt  Iknuoii 
NBauQCBOB,  9;  HaooaABUi  Ixtnxnamt  H;  Twanrnm 

DAMS. 
See  NviBABOBi^  4. 
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DEBT. 
See  JusQimm^  S9L 

DBOLAKATIONa 
See  Svmur oi;  4 

DBCBEE8. 
Bee  JmKnannsiL 

DEEDS. 

1.  CoKffTBUcnov  ov  Died  Frxb  fbom  Ahmwiatk  is  worn  CSouke;  eod  iii4  for 

the  jury,  bat  the  ooart>  in  ooDBtniiiig  a  deed,  ahonld  look  et  the  ebcmn- 
stances  under  which  it  wae  made,  for  the  pozpoee  ci  Marring  at  the 
intention  of  the  parties.     Cfox  ▼.  Frcedkjf,  584. 

2.  No  Interbst  in  Buildimo  Ebbctxd  upon  Anothxb'b  Land  with  BauHr 

OF  Removal  Pabsbs  bt  Contktanob  of  the  owner's  interest  in  the  land, 
whether  the  purchaser  had  notice  of  the  position  of  the  building  or  not. 
If  he  is  wronged,  his  remedy  is  upon  the  oorenants  in  his  deed.  Datm 
▼.  Dame,  195. 
9.  EzacirnoNANDl>iuvKRTorI>BXDpA88BTEruiioLANi^sadtlieieta^ 
of  th<t  deed  to  the  Tender,  whatever  may  be*the  intention  of  the  partiei^ 
will  not  reyest  the  title  in  him,  but  to  effect  this,  a  leoonveyanoe  is  indis- 
pensable.    Howard  v.  H^mnn^  783* 

i.   VOLUNTABT  I>KSTRU0nON  OB   GaNOSLLATIOH  OF  DXED  BT  OBANm^  witti 

the  intention  of  defeating  his  own  title,  will  not  of  iteelf  revest  title  in 
the  grantor,  but  may  have  that  effect  upon  the  principle  of  estoppel,  as  a 
grantee  so  doing  would  be  estopped  from  setting  up  such  deed,  or  show* 
ing  its  contents  by  parol  evidence.  Id. 
i.  Wh£eb  Debd  is  so  Defbottvelt  Exbcoted  undbb  Fowkb  in  Mobsoaob 
as  to  be  void,  and  is  followed  by  a  quitclaim  deed  from  the  grantee 
therein  to  the  mortgagee  who  sold  under  the  power,  the  former  deed  may 
be  corrected  by  the  parties,  by  interlineations,  and  both  deeds  being  re- 
acknowledged  and  recorded  anew  as  ol  a  subseqpient  date^  may  be 
regarded  as  redelivered  as  of  the  new  date^  so  as  to  tike  effiBot  from  their 
redelivery.     Fitspairiek  v.  FUgpairiek,  681. 

6.  Pbinoiplb  of  Statdtb  "  Quia  Emptobbs  "  (18  Edw.  L),  allowing  freemen 

to  seQ  their  lands,  but  subject  to  the  grantee's  rendering  the  eervioes» 
etc.,  due  to  the  lord,  was  a  part  of  the  law  of  the  oolony  and  state  of  New 
York,  before  and  independent  of  the  law  of  1787  abolishing  tennies.  Kan 
Renaaelaer  v.  JHaif*,  278. 

7.  Annual  Bent  Rbsbbvbd  bt  Gbait  IN  Fbb  containing  a  olanse  of  distress 

is  a  valid  rent-charge,  notwithstanding  the  perscm  entitled  to  it  may  not 
be  a  reversioner.  Such  ehaige,  though  not  striotly  an  estate  in  the  land, 
is  a  descendible  hereditament.  Id. 
See  AoBNCT,  3;  Assionxbnt  fob  Bknbut  of  Gbbditobs;  AflnamfMNT  €■ 
CoNTBA0T8;  CoNDinoNB;  OoBPOBATiONa^  82;  Oo-TBMAHTs;  Covbnantb; 
Easements;  Exboutobs  and  ADmNunBATOBa^  1,  3;  Fbauds;  Fraubv- 
uorr  CoNTETANOEs;  Gbowino  Cbofs;  Hiobwatb;  JvBiaiAL  Sauh^  4| 

RBCBITBBfl,  2;  VbNDOB  ABB  VbBBBB. 


DBPAULT. 

DJCFJUlTlOrai 
BmCbdomal  L4W,l^i;ilb 

DELIVERY. 


DEMAND. 
JnrHm%  11,  U;  FbRooLs  Emtbt  ahd  UslawufIi  DBAinBt  Xi 

TIABUI  iHSTBUlOBraiL 

DEMUBHER. 

See  PLBABDfO  AND  PRACfflO^  4^  i» 

DESCRIPTION. 
BmriT  OF  CRBDrroB8»  18|  MoBnAm^  ^  lt| 

ConitT8»  9. 

DEVIATION. 
See  Ck>MxoN  CAimn«%  9l 

DEVISES. 
Im  Cb^fBunor;  PAmxnn^  i^  Wtaii^ 

DISCOVXBY. 
Bm  Equztt,  ft-7. 

DISMISSAL 
■m  Hmotiablb  Iirnxftuinni^  & 

DISSOLUTION. 

8m  PABTMXBSHir,  %  2& 

DISTRIBimON, 
DKMDnmi  4;  £zaouT(»8  Ajn>  AmDBHBAiHi%  1»  IL 

DIVORG& 

8m  MaBBIAOB  AMD  DTTCmOL 

DOMIGELB. 
Oonuor  of  Laws;  OoBvauanm^  & 

DOBMANT  PABTNXBa 
8m  PABmnBsnPy  & 

DOWER. 
SMOuBnsT.  Si  tb 

DRAPISL 
8m  Hbooxubui 

?M»liZXV-M 
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DUBBS& 

L  DvBBB  AMD  UmoM  IxwsjjwKiM  AB  DjBnuuToBoofDKuuui'BP  anr  Wa 

lOK  DsBTB  ov  Bom  ii  not  mada  oat  by  proof  tiittt  the  obUgve  iaimij 
rapfesented  to  the  father  that  anleas  the  bond  was  exeented  thaerediton 
would  indict  the  eons  for  obtaining  goods  nnder  fadae  pretenaee  and 
them  to  the  penitentiaiyy  and  that  the  father  was  neariy  aizty-eiz 
old,  and  had  a  mind  easily  inflnenced  and  excited.  Sndi  evidenoe  is 
fore  inadmissible  in  an  action  on  the  bond.    FiUUm  r.  ffood^  664. 

1  DCTBSSS  PBB  lilSAS  IS  NOT  MaDS  OUT  BT  PBOOF  OF  THmSAXB  of  legal 

eation  of  defendant's  sons.    Id. 


EASEMENXa 

I.  BioBT  OF  Wat  u  Afpotxnant  to  Land^  and  the  ri^i  to 

and  use  of  land  oarries  with  it  the  right  to  use  the  way.    CAeneeff  w. 
Ohapmam,  158. 

t.  Right  of  Wat.— Ufok  Ditibidn  of  Dkkasxd  Persoh's  Ebkati,  the 
oommittee  i  ppointed  by  the  probate  ooort  may,  where  necessity  or  oon- 
▼enience  requires  it|  give  to  one  share  a  right  of  way  OF«r  land  aasigned 
to  the  other  shares.    Id. 

t,  DxBD  Orahtino  Riobt  of  Wat  bt  Bkfxrxhou  to  Actual  C«nuno9i 
OF  PROPBBTT^  and  the  manner  in  whidi  it  was  used  by  the  owner  at  the 
time,  is  valid;  and  proof  may  be  introduced  to  show  wfaal  nmSm  and 
passes  were  in  nse  at  the  time  of  the  eonToyance.    Id, 

L  Valid  Riobt  of  Wat  ut  Passw ats  aitkb  P ABnnoir  is  created  by  pro- 
bate coort  committee  who  assign  to  one  share  the  "pririlege  to  peas  and 
repass  to  and  from,  in  and  around,  the  lands  assigned  to  Hie  other 
shares, "  in  the  usual  passways.    Id, 

S.  Riobt  of  Wat  in  Pabhwats  aftxb  Pabtrion  of  Dicbdbvt^  Bratb 
will  bb  LmiTKD  to  such  passways  as  were  in  existence  and  in  a  oeodi- 
tion  to  be  used  at  the  time  of  the  partition,  and  such  as  were  marked  oo 
the  ground  by  a  distinguishable  track,  or  otherwise  so  defined  as  to  be 
fixed  in  a  certain  course.  Such  a  ri^^t  confers  no  anthcrioy  to  open  paee- 
ways  formerly  used,  but  disoontinned  and  dosed  at  the  time  of  the  par- 
tition.   Id. 

1  Plba,  aftbr  pABTinoN,  Allboiho  Riobt  of  Wat  bt  Fuacnamo!! 
IS  Insdfficibnt,  although  it  refers  to  the  immemorial  usage  of  former 
proprietors,  unless  it  contains  a  distinot  averment  that  the  paesway  ei- 
isted  and  was  in  uss^  or  in  a  condition  to  be  nsed»  at  the  time  of  the  par- 
tition; and  not  leaves  it  to  be  infeiTed  that  it  was  closed  and  disoontinaed 
at  that  time.  If  defendant  allege  that  it  was  neosaaaiy  for  him  to  re- 
move fences  or  other  obstruction  in  order  to  nse  the  passway,  be  mnst 
also  allege  that  the  obstruction  was  plaoed  there  siBoe  the  partition. 
Flea  of  usage  in  f onner  times  by  owners  of  the  whole  land  is  of  no  im- 
pertance,  except  as  it  may  furnish  endenoe  that  thm  wm  npaOTBf  al 
the  time  of  the  partition.    Id. 

KAYBSDROPPmOw 
See  GuMDiAL  Law,  7»  & 
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ejecimemt. 

ft.  If  ODTRAHODro  Tmrn  n  SBovnr  out  of  Pladtdf  in  tiootiiiMit  kit  omk* 

not  rooover.    Aw  €s  dem.  Ckgg  y.  /WU^  460). 
&  Iji  EnoncKKT,  Cbuvr  CAinroT  BBQunta  PunmFF  vo  Slbot  to  l^r  lite 

Oftiue  and  rart  iipoo  one  title  when  he  has  two  titlee  to  the  pramiMe  he 

contfuvewy.    He  has  a  right  to  put  hoth  m  ^vidMoe.    8U  Lmk  PMk 

BchooU  ▼.  Rkk^,  131. 
8b  BTii>MErci  OF  Valub  of  iMFBOTXiainn  Madi  ft  DiFBirDuunr  is  Ania»> 

IIBLB  in  an  aotUn  <rf  ejeotment,  where  damagea  ace  *»'*^"— ^  by  the  plains 

tift    ibol  ▼.  Jfei^m^  49. 
8m  Bwa«  OF  DacKD—Tit  8;  Exsoitiobb  An  AMDnnmAiOH^  1|  Jvi»» 

Kim^  18;  Flxadino  avd  PRAiono%  6^  14. 

ELECTION. 
Bee  BjBoncxiiT,  2;  Egom,  8. 

KBOKENT  DOliAIN. 

L  Ownm  oi  Laho  tbbouob  Which  Railkoad  Rvm  n  nor  Sbtriud  f# 
OoimiiBATiojr  for  the  increased  rates  of  inanranee  whidi  he  may  hare  t» 
pay  becanae  of  the  danger  to  his  property  from  looooiotiTea.  Arftew  ▼• 
N.  a  By  Co.,  612. 

1  Fact  that  Owhsr  of  Lavd  Takbh  fob  Railboab  .kaa  Usb  of  Oibib 
Railboaim  already  will  not  justify  the  jury  in  oonaidsring  that  the  pro- 
posed road  will  be  of  no  benefit  to  him.    Id, 

H  JuBT,  IB  EflfmiATnio  Damages  to  Ownbb  of  Land  Takbb  fobRailboaiiv 
cannot  ooosider  that  by  the  taking  he  is  deprived  of  the  advantage  of 
keeping  off  others  from  his  neighborhood,  and  thus  saving  himself  from 
the  annoyaooe  and  riak  of  their  proximity;  nor  that  he  will  suffer  inotui- 
▼enionoe  and  delay  by  having  to  oonvey  his  mannfactores  aoross  the  rail- 
road, and  by  reason  of  the  obstmotion  <rf  trains  passing  along  it.    Id, 

C  iBBXvmuAL  Fbofbbtt  n  ExamszvB  as  aoajvbt  Iin>ivn)VAiiB,  bat  not  ae 
against  aooiety.  It  is  not  of  grace,  but  ol  duty,  that  individBal  righli 
yield  to  aooial  onoa.    Id. 


EMTIRB  CX)19TRACr. 

8SS  OOMTBACIS,  4;  JVDQIIBBTS^  16L 

EQUITY. 

I*  Wma  Ps— isii  HIS  Riosn  ni  Coubt  of  Law,  andieaisting  the  daiasi 

ol  his  adversary  before  that  tribonal,  a  party  oannei  cany  the  mattsr 

into  a  coort  of  eqnily.     WiUkum  ^r.  Sadkr^  431. 
%  EqiuiTT  ilAs  No  JmusDionoN  to  prevent  a  second  satisfaction  of  a  }ndf> 

ment  upon  the  same  execution.     Parker  v.  Jonet^  441. 
I.  Bill  or  Dim^^vibt  mat  bb  Filed  aoaikst  DKRirDANT  Alonb,  notwitb* 

standing  the  statute  provides  that  such  a  bill  may  be  filed  ''against  the 

defendant  and  othsr  persons,**  etc     BcDy  SkUe  Irom  Ox  v.  Ooodal!,  219L 
L  DiMvajiSA  TO  Bill  fob  Disoovbbt  ox  Qbotiid  that  Abswbbs  to  Intb»» 

BOQATOBUBi  MMHt  SuBJBOT  defendant  to  a  criminal  pressontion  will  not 

be  sw  stain  <td.    JUL 
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ft.  Whxbs  Ddootxbt  might  Svbjbot  Ddshsiabt  to  Gbdhkal 

'nojr,  1m  may,  in  fan  uuww,  insist  that  he  is  not  bound  to  wins  wmj 
sach  disoovery.    Id. 

6b  OoiTBT  OY  Chahokrt  icAT  "BsTEBaAOi  Bizju  POft  DjBOOvjutr  of  all  a  man  s 
sstate,  legal  and  eqnitable^  and  may  make  all  proper  decnea  to  anbjeot 
the  same  to  the  exeoation  of  his  creditors.    Id, 

7.  JuixiicENT  CBSPiron  mat  Debcand  of  his  Dxbtqb,  in  geneml 
disclosore  of  his  assets  and  of  the  names  of  his  debtors.    Id, 

6w  Bell  in  Equitt  shocld  bb  Fiued  in  Coubt  whxbb  Ovb  of  the 
resides,  if  both  reside  within  the  state;  bnt  if  the  plaintiff  doea 
within  the  state,  th«  bill  may  be  broo^t  in  any  ooonty  tfatSfeiB  at  hm 
election.    Id, 

9.  Power  or  Court  of  Equttt  to  Find  Material  Fact  not 

by  inference  and  deduction  from  thoae  that  are  admitted,  does  not 
tain  to  the  courts  of  Texas,  in  cases  involving  principles  of  equity,  any 
more  than  in  those  involving  questions  of  law.    Baldwin  v.  Peel^  806L 

See  Atiaohments,  2,  19,  20;  Forfsituris;  Qvardian  and  Ward^  9;  In- 
juNonoNs;  Judgments,   14,  15;  Mortoagss,  1;  KuiBAirGB;  Sfbcoic 

FkRFOBMANGB;    STATUTE  OF  LdOTATIONS,  6»   7;    VENDOR  AND  VeNSBR. 

ESTATES  FOR  UFK 
See  Adverse  Possbssiok ,  8^  4 

ESTATES  OF  DECEDENTS. 

L  Title  to  Real  Esttatb  of  Ancestor,  on  his  Death,  Vests  Immsdiatelt 
IN  HIS  HEnta^  and  oan  only  be  divested  by  their  own  volnntaiy  act,  or 
by  the  judgment  or  decree  of  a  competent  oourt^  by  dae  oonrse  of  lav. 
Rooi  V.  McFerrin,  49. 

*t  No  Substantial  Difference  Exists  between  Coparceners  AND  TsHAETS 
IN  Common,  under  the  Mississippi  statutes  of  desoent  and  partitioB. 
Id. 

%  Interests  of  Heirs  in  Realtt  of  Intestate  mat  bb  Rboabixbd  ai 
Joint  and  Several  to  some  extent,  under  the  Missiasipp  statatos;  while 
all  may  join  in  an  action  of  ejectment^  each  heir  is  entitled  to  his  distinok 
share  in  severalty.  The  rights  of  the  one,  although  connected  with  are 
by  no  means  dependent  upon  and  inseparable  from  the  rights  of  the 
other.  The  right  of  one  may  therefore  be  barred  by  the  statnte  of  lin^ 
itations  and  that  of  another  be  unaffected  thereby.    Id. 

4.  Distribution  of  Estate  of  Intestate  is  governed  by  the  law  in  foioe 
at  the  time  of  the  distribution,  though  passed  after  the  death  of  the  hitss 
tate.    Armtironff  r,  Armstrong,  650. 

See  Corporations^  17, 19, 20;  Easements;  Ezboutors  and  AimiBunvumm^ 
JuDiGLiL  Saub;  Partition,  3-6;  Probate  Coubsb;  Snr-onv. 

SSTOPPELb 
See  hAXBuma^  aed  Tenant,  2:  Reueivem^  Si 

XVIDENCB. 

1*  BuxBBE  OF  Pmnhp  DOW  ROT  BT  Aet  Rulb  ahmys  net  en  eons  party. 
SonetaoMs  it  depends  «a  the  form  of  the  aotion  and  ttie  sti^  of  H^ 
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CMiae  at  whidi  tho  actum  mam.  la  trafw,  plaintiif  vmj  nly  on  a  d»- 
Buuid  and  lefoaal  to  deUrer  the  pvopcrty,  and  defendant  will  be  p«t  on 
hia  defenae;  bat  in  nttwmimt,  or  action  on  the  caae,  fbonded  on  nan^- 
gence,  plaintiff  must  make  oat  mpnmm/ade  caae  aa  be  ohargea  iL  Wm- 
aftmv.  Taifhr,  112. 
S.  ICnixmB  or  TmniMOwr  of  Witnx88»  Taxxv  bt  Jin>oK  nr  Coubsb  ov 
Trial  bad  before  him,  are  admianbla  in  another  caae^  in  which  each  wit- 
neaa  ia  a  part;f  »  aa  eridenoe  of  an  admianon  made  by  him  in  anoh  teati* 
mcny,  wben  tiie  jndge  testifies  that  aaeh  minntea  wive  made  by  him  at 
the  trial,  and  that  he  belie^ee  them  to  be  correct,  althoo^  he  alao  swears 
that  he  does  not  recollect  the  testimony  of  the  witneaa,  and  that  the 
minntea  fail  to  recall  it  to  hia  memory.    FUapatridt  t.  FUtpairidi,  681. 

IL  CSOKTXNTB  OY  TBLEGBAM  GANIIOT  BB  PBOVXD  BT  TBBIDiONT  OF  PXBSON  TO 

Whom  It  is  Sbht,  without  prodoeing  the  original  or  aoooonting  for  its 
absence.     WilUams  ▼.  Briekell,  88. 
4b  DBCLAaATZOHa  OF  DsFEirstAiiT  made  after  proceedings  commenced  against 
him  are  not  admissible  in  evidence  to  explain  away  the  eflfoet  of  prerums 
declarations.     Tucker  ▼.  Frederick,  139. 

Il  Bvidkvcb  FROM  Which  Arisbs  Fair  abd  Lbqrimatb  Ihisbbtcb  of  Facii 
SuinciBiiT  TO  Jvwnwr  Vxrdiot  for  the  plaintiff  most  be  anbmitted  to 
the  jory;  bat  if  there  be  no  each  eridence,  a  jodgment  of  nonsuit  may  be 
properly  entered.    Baker  v.  Lewie,  698. 

k  Parol  Evidrnob  oabbot  bb  ADMrrrsD  to  Add  to  Cobditiohs  of  Bond 
or  to  contradict  its  provisions,  and  in  action  en  a  bond  it  is  not  permissi- 
ble to  prove  that  it  was  stipalated  at  the  execation  of  the  bond  that  notes 
given  f (»r  the  same  debt  should  be  sorrendered  in  a  few  days,  and  that 
the  notes  had  not  been  sorrendered,  bnt  on  the  contrary,  three  of  them 
had  been  pot  in  snit.  Soch  an  agreement  might  be  a  defense  to  the  suits 
en  the  notes,  bnt  not  to  the  suit  on  the  bond.    FulUm  v.  ffoodf  G84. 

U  Parol  Evidbnob  is  not  Admobible  in  Bbealf  of  Obuqor  of  bond  and 
warrant  of  attorney  to  prove  an  agreement  made  at  the  time  of  its  exe- 
cation that  jadgment  ahoold  not  be  entered  ap  for  a  certain  period  except 
npon  a  specified  contingency,  for  this  woald  contradict  the  terms  of  the 
warrant  of  attorney.  Otherwise,  however,  in  favor  of  a  junior  execation 
creditor,  for  as  between  judgment  creditors  there  is  no  contract  in  writ- 
ing to  be  varied  byparoL    I<L 

IL  Obtainino  Pafbr  for  Onb  Purfosb  and  Usino  It  for  Different  and 
Unfair  Purpose  is  fraudulent^  and  the  subsequent  abuse  will  open  the 
door  for  the  admission  of  parol  evidence  of  what  took  place  at  the  execu- 
tion of  the  instrument;  but  until  the  abuse  or  perversion  of  the  instru- 
ment is  shown,  no  frand  appears  sufficient  to  make  way  for  the  admission 
of  parol  evidence  to  affect  it.    Id, 

ft.  Expert  Tbbiimont  is  Admissible  as  Cobroborativb  of  DnuBcr  TEsn^ 
MONT  to  prove  that  the  whole  of  an  instrument  was  written  by  the  same 
hand,  with  the  same  pen  and  ink,  and  at  the  same  time.    Id. 

See  Assault  and  Battery,  1;  Bonds,  3;  Criminal  Law,  3;  Damaobbi 
Ejectment,  3;  Ezbcutobs  and  Administratobs,  2;  Fraud,  2,  3,  5,  6; 
Growino  Crops,  1;  JuDOMSNTi,  C,  7,  11,  12;  NEGuaENGB,  6»  8;  Pabv- 
VEBgHiF,  22;  Plbadino  and  P&AcncB,  7,  8,  10;  Pbobatb  Odoki%  7,  % 
BALM,  9;  Tmowsb,  1;  Vbrdoe  and  Vxbiibb,  8;  WnnammL 
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SXGEPnomL 

EXCHANO& 
8m  Ccxbpoeatioii%  SL 

EXECUTIONS. 

t  Jmtt  VMur  Co-^aaA^s  iHTKBBar  nr  Past  ov  Lahb  Hi 

Yom  aa  agiintfe  the  oih«r  oo-tenantB.     WUUimY.  WMUom,  M. 

%  DntoBWHon  Claim  TO  EzxMFTioNiir  Lands  LiTiBD  own 

by  the  aherifi^  wbo^  wiihoat  appraiaement^  prooeeda  to  aeQ  tlia  landi^  k 
not  entitled  to  any  portion  of  the  prooeeda.  Hia  aole  remedy  ie  i^rinal 
the  aheiifE:    Jfodb'a  Appeal.  631. 

IL  To  Entitlb  Dsbtob,  uvdsb  Claim  to  ExmmoH  nr  Lahss  Lbtibd  oh, 
to  three  hundred  doDan  in  money  oat  of  the  prooeeda  of  the  aals^  an 
appraiaement  moat  be  had,  and  it  moat  appear  that  that  amoant  in  Talna 
of  knd  ooold  not  be  aet  off  to  him  withoat  injuy  to  er  T**^"*g  tht 
whole.    Id. 

4i  MOBTOAOB  DmonVBLT  EZBODTBD  WILL  VE  FSORBBSD  TO  GLAIMi  €■ 

EuuuTiON  Cbkdiioe,  eepedally  when  the  levy  waa  made  after  the  prop- 
erty waa  in  the  handa  of  a  reoerrer.    Coe  v.  C,  P.  ^  L  R.  R,  Oik,  618. 

Il  Upok  Wbit  or  Audita  Qitsbxla,  the  court  iaaaing  an  ezeoation  will  call 
it  in  when  it  baa  been  aatiafiedy  and  order  the  aatJafaotinn  entered  ef 
record.    Parker  ▼.  Jcnes,  441. 

C  Lbttino  ExacunoN  upon  PBonEBTr,  and  Bsiubnino  It  to  DBBToa  n^on 
hia  executing  a  forthcoming  bond,  is  not  a  aatJafaotinn  of  auh  ezeeiEtifl& 
Id. 

7.  liEVT  OF  BziounoN  ON  FBOPKBTr  IN  Hands  or  RsuMvait  mat  n 
Obdsbsd  Withdbawn,  and  the  aheriff  compelled  to  answer  to  the  eout 
for  contempt  in  making  it  Pir  Gholaon,  J.  Ooev.CP.^L  B,  B.(k^, 
612. 

i»  DooTBiNB  OF  Catsat  Emftob  IN  BxLATioN  to  purchaeers  at  execntionaalai 
diacuaaed.    Maguire  ▼.  Marhe,  121. 

IL  &BTUBN  OF  UNSATisfiBDEzBOOTiON  MAT  BS  Mads  by  aheriff  of  the  ooonty 
in  which  the  defendant  resides.    Baif  State  Irom  Oo.  ▼.  Ocodall,  219. 

10.  Casn  as  Will  as  Tbxbpass  Lns  aoainst  OmcER  fob  Skujno  Dsfbnd^ 
ant's  PnoPXBTT  under  execution,  in  disregard  of  hia  claim  to  the  banofit 
of  the  exemption  law.     Van  Dretor  ▼.  Sng,  643b 

11.  BxxounoN  Cbiditob  m  Liablb  fob  Cosra  or  Oabnishmbnt  saooeasfal^ 
prosecuted  against  the  pereon  summoned,  if  the  funds  in  the  iattsr^ 
handa  are  not  sufficient  to  pay  the  debt  and  oostsb  ^^  he  baa  not  rssiiled 
the  proceeding  nor  appesled  from  the  judgment  againat  him.  AMa  t. 
ZikuMoea/ur^  767. 

SeeAooMBiON;  AnAOBMBm^  8;  Banks  and  BANxnra;  fWiiiTmwmtAT.  f  ^w^ 
8;  OoBKXBAXKnrs,  19,  20;  Fiztdbns;  FBAUDUUnn  OoNvaTANOBi^  1}  I» 

JUNOnONB^  2;  JUDOMBRTB^  6;  flHHfclHSi  4L 

EXBCDTOBS  AND  ADMINIBIRATOBa 

L  ArauNisiEATOB'b  DiiD  Oim  Cqlob  of  Texu^  thodob  Ajnamnm  Pbo> 
ODDiNoa  Bi  Ibbboulab^  and  eetabliahea  the  grantee'a  n^t  to  the  oaa 
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Mid  enjoyment  ol  tho  land  m  agunifc  third  penona  wlio  Iicto  no  titta. 
CkB9weU  ▼.  CAapnNM,  168. 

R.     KlOORD  MITBT  AllIBMATXVILT  ShOW  THAT  NOTIOB  BsgUIBBD  BT  SfAXOTB 

WAB  OiVBi  TO  HiiB8»  in  a  prooeeding  in  the  probata  ooort  bj  tlia  ad- 
miniatrator  for  the  sale  by  him  of  the  laada  of  hia  intaatate  for  the  pay- 
ment of  debta,  and  parol  eridenoe  is  not  admiaaible^  in  each  oaae^  to  aa^ 
ply  an  omission  in  the  reoord  in  that  respect    Root  t.  McFerrha^  49. 

%,  Void  Deed  or  Administiutob  is  ApynwTm.a  inn>SB  Plki  or  Btaiutp 
OF  LmiTATiOKS,  in  an  action  of  ejectment  by  the  haua  against  the 
grantee,  to  show  the  fact  of  possession  nnder  it  and  the  quo  tmimo  with 
which  such  possession  was  taken.     Id, 

4.  SnrucMXNT  or  Estatb  bt  Decbxb  in  Chancirt  doea  not  bar  a  bill  aaek- 
ing  to  reopen  the  accoont  of  the  executor  on  the  ground  of  frand  when 
the  interests  of  infants  were  involved  in  the  settlement.  Aim!  ▼.  Ltm- 
easier,  749. 

iw  Sal*  or  Rxal  EarATS  of  Dbcbdbkt  is  not  invalidated  becaose  the  peti- 
tion for  such  sale  ia  in  the*  name  of  the  guardian  of  the  minor  heirs,  nof 
becanae  the  goardian  became  the  purchaser  thereof.    Id. 

lb    RUUUTOB  OB  ADMOOflnBATOB  Ifl  LZABLB  FOB  DeBTB  DuB  EflTATB  LoSt 

through  his  gross  negligence  in  enforcing  payment  CAorfton's  Appeal^ 
673. 

7i   BZBOUTOB  OB  AdMINIBTBATOB  is  TbUSTBB  fob  COLLBOnOH  AVD  DI8TBIBU- 

nQM,  HOT  FOB  iKVXSTmurr,  and  is  liable  for  want  of  ordinary  diligenos 
in  the  ooUection  of  debts.  His  duty  is  unlike  that  of  a  guardian  who  is 
not  bound  to  sue  at  once,  but  may  leave  the  debt  where  he  finds  it^  un> 
less  there  ia  reaaon  to  appehend  danger.    Id. 

lb    RUUUTOB  OB  ASMINIBTBATOB  IB  UNDKB  ObLIOATIOH  TO  DiUOKROB  HI  PBB- 

pABOio  FOB  DuTBiBunoK,  and  cannot  be  justified  in  putting  forth  no 
sffotrta  to  colleot  a  debt  due  the  estate  for  a  period  of  three,  f our,  or  five 
years.    Id. 

I.   WBXBB  AD1IIMX8TBAT0B  HAS  BIEV  SUBCHABOXD  09   BZOBPTIONS  TO  RBI 

AooovBT,  the  widow  and  all  the  heirs  are  entitied  to  partioipate  in  the 
entire  fund  aa  finally  aaoertained,  though  some  of  them  did  not  except  te 
the  aooonnt.  Id, 
10.  FoBBioH  BzxoDTOB  OB  APMizmTBATOB  0AH90T  BX  Oallbd  om  for  an 
aoooont  of  hia  administration  in  the  courts  of  Tennessee  But  if  he 
eomsa  within  the  jurisdiction  of  these  courts,  bringing  with  him  funds 
ar  property  belonging  to  the  trust  estate,  he  may  be  held  to  aoooont  te 
that  aztent^  In  the  character  of  a  trustee  for  those  entitled  to  the  eflfoots 
in  kJB  hands.    JSeelor  v.  Dwm,  761. 

OF  DMmnms  Plbadiho  ahd  TtuanoB,  8;  Fbobasb  Ooomi 
Bmt<ar9i  Siatuti  of  LnoTATioifa,  6;  TaawtM^  M. 

WXKMFTiAHY  DAMAOBBb 
See  Nbgijoxnoj^  9. 

EXBMFnON& 
€iBBiwriH  6^  7;  CkncFOBATXOBiib  ^  h  Btuooman,  Ik  1^  111 

BXFBCrANGEBS. 
8ea  Ambqvwdxt  of  OoimtAOtib 
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8m  WixinBBn^6-#, 

KXFORT& 
8m  Brnmroi;  9. 

FAUB  BEFKESSMTAXiaEnb 
8m  Fravdi 

FENGEa. 

B  FlBTIJ■l^  iVD  PA88I8  by  deed  along  with  iSbm  lad  < 
ttisMH    CBmerr.Waaaee,lZ6. 

8m  Railboads;  FDroB^  S; 

FIRB. 
8m  Comkon  Cabbzoo^  8. 

FIBB  mSURAKCK 
8m  Ivbukakob. 

FIXTURES. 

OaH-lIZTDBBi  ARAOOSD  TO  GaS-PIFBS  ABB  KOT  FlXTUBB%  and  do 

lij  a  ilMfiirB  nla  of  the  real  estate.    Fov^itoi  t.  .fialdoMMH  9BSL 

8m  DsiDa,  2;  Fbnobb;  laoKxaaM, 

FORCIBLE  ENTRY  AND  UKLAWFUL  DETAINER. 

OirMEB  FtaBOiBLm  EmsT  ahb  Uhlawiul  Dbtainbb  Act,  whieh  pnividM 
Ihaft  "a demand  in  wiiting  is  only  neoessazy  wliea  any  penoa  wraqf- 
hdly  and  without  f orae  shall  obtain  and  continue  in  poaMsnan  of  Um 
landa  of  another,"  no  demand  in  writing  ia  neeeesaiy  to  entitle  a  f***-"^ 
to  recover,  if  hia  tenant  hold  over  after  the  expintion  of  biatKB.  Fea^f 
r.  SwhUK  108. 

FORECLOSURE. 

8m  MOBTOAOBi. 

FOREIQK  CORPORATIONa 
8m  St atdtb  of  LnoTATKHra^  8. 

FOREIGN  EXECUTORS. 
8m  Bzxootobs  and  Admuubsbasou^  Ml 

FOREIGN  JUDGMEMTa 

8m  JnOQMBMTi,  21-23;  PaBTHXB8HIP,  SIL 

FORFETTURSS. 
ABB  BOT  Fatdbed  IK  Equttt.    WMUm  T.  Wkttm^  ML 

FORGERY. 
8m  Obooral  Law,  9;  WiiBiMia^  8L 
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FORMER  OONYICnOir. 
See  CRDfiVAi.  Law,  1. 

lORTHOOMIKG  BOKBflb 
See  £xBcunoJrl^  C 

FRAKCmSK 
See  OovpoKATiovs,  3^  8^  11, 1% 

FRAUD. 
I.  BB0KIB  SnuvG  CoMiaEBaiAL  Papbi  xuvr  Duaumm  Ajrr  Fim  Know* 
TO  Him  adTeno  to  the  credit  of  the  pertiee  mponaiUe  for  the  paynMol 
of  it,  irrespeotive  of  his  opinion  npoa  them;  and  his  failiiie  to  do  eo  is  a 
fFUul  In  law,  which,  if  sach  parties  are,  in  faot»  insolvent,  eonstitiites  a 
good  defense  to  an  action  by  the  person  in  whose  behalf  the  paper  was 
■old,  against  the  bnyer  for  the  price.     Brown  t.  Moniffomerjf,  404. 

t.  Fbath)  IK  TuKCBASUfQ  QooDS  for  which  the  bnyer  knows,  but  does  not 
disclose,  that  he  has  not  means  to  pay,  being  a  qnestion  of  intent,  evi- 
denoe  is  admissible  that  he  made  other  purchases  with  like  concealment} 
bat  each  other  transactions  mnst  be  so  near  to  the  one  in  soit  in  point  of 
time,  and  so  like  it  in  other  relatians,  that  the  same  f  randnlent  motive 
may  reasonably  be  impnted  to  alL    Hall  v.  Nay  lor,  209. 

H  Btidxncs  n  not  AmoaBiBLX  that  the  bnyer  made  false  statements  as  to 
his  pecuniary  oirenmstances,  with  a  different  object  from  that  of  inducing 
a  sale  of  goods;  as,  to  induce  a  creditor  to  forbear  pressing  for  payment 
of  a  demand  not  yet  due.    Af. 

lb  Law  Don  kot  Dent  Possibilitt  of  HoKsarr  Purchask  of  Goods  on 
credit  by  an  insolvent  person  without  a  disclosure  of  the  fact  of  insol- 
vency. The  true  fact  of  inquiry  is,  whether  there  was  a  preconceived 
design  not  to  pay  for  the  goods.  This  is  a  qnestion  for  the  jury  under 
aU  the  circumstances  in  the  case.    Id, 

4  Ohb  Who  Sksks  Rkleass  from  Obijoatiov  of  hd  Bond  oh  Obound  of 
^OTUAL  Fraud  or  misrepresentation  must  establish  that  there  was  a  false 
repiesentation  of  a  matter  of  substance,  important  to  his  interests,  and 
actually  misleading  him  to  his  hurt.  A  false  affirmation  of  a  matter 
testing  in  opinion,  or  even  of  a  fact  equally  open  to  the  knowledge  or 
inquiry  of  both  parties,  is  not  available  for  any  such  purpose.  Fidion  v. 
Hoodf  o64a 

C  BoHD  OF  Father  Qirmii  for  Dkbts  of  Sons  is  not  Intalidatbd  bt  Falsi 
Rkprsskntations  of  obligee  that  he  had  authority  to  settle  the  claims  of 
the  other  ereditors  of  the  sons,  and  that,  unleas  the  bond  was  executed* 
theee  creditors  would  indict  the  sons  for  obtaining  goods  under  false 
pretenses  and  send  them  to  the  penitentiary.  Such  evidence  is  therefore 
not  admiisiUe  in  an  action  on  the  bond.    Id, 

8se  AflSiONMSNT  for  Bbnkfit  of  Crxditobs;  AiTonoNs,  2;  Bonds,  3;  Durbss; 
SviDiNGi,  8;  ExicuTOBs  AND  Adminxstbatobs^  4;  Marriaar  anr 
I)nroRal^  1$  RuRiyRRs,  2. 

FRAUDULENT  OONVEYANOE& 
L  fir  io  DDmaus  Orbdrors  a  porcfaaeer  of  land  canaea  the  deed  to  be 
§|f«RftaMMtfa«pflnao»aresaltingtrastwia  ariae  in  favor  of  tfaeorad^ 
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han,  and  the  bud  maj  be  aeiied  and  acid  on  eiaentMn,  and  the  pnw 
flhaaer  mj,  npoa  eataWiahtng  sndi  tac^  have  a  deoree  TeatiBg  the  kg^ 
title  in  hiinaftlf    Dunmka  t.  Coy,  133. 

S.  ConnrxTAiici  to  Dklat,  Hindxb,  ob  Dsfravd  CSRUOTOBfl  n  Feauinj- 
LBHT  and  void  aa  to  those  crediton  in  New  Hampshire;  the  afcatnte  ef 
29  Elis.,  0.  5,  having  been  adopted  aa  a  part  of  the  ««*■"""«  law  of  thai 
state.    Sobinmm  t.  HoU,  233. 

H  VvmcBASEK  Ok  MoBTGAOXB  OF  Pbopkbtt,  taking  with  knowledge  that 
the  vendor  or  mortgagee  intends  thereby  to  defeat^  hinder,  or  delay  hie 
creditors^  is  charged  with  participation  in  the  frand,  thoo^  he  may  pay 
foil  consideration  and  take  immediate  and  open  possession.  The  trane* 
actum  is  void  aa  to  creditors.    Id. 

Bee  Ajuaamtmn  iob  Bbxtert  ov  Cbxditobs;  Husband  ahp  Wivi^  1,  2| 

JUIXZMEMTS,  fiw 

GARNISHMENT. 
See  AXTAOHMXHTS,  8;  ExbodtiokBi  II. 


GIFXa 

BoBD  OB  Sbaud  Nora  Dbuvxbxd  ab  Gm  Cauba  Mobtd  will  not  be 
trsnsf erred  to  donee  so  aa  to  vest  title  in  him,  unless  it  is  properly  traai^ 
f erred  by  indorsement  alKS  and  where  the  gift  was  made  simply  by  a 
trsnsf er  of  possession,  its  valne  may  be  recovered  at  law  in  an  action  ol 
trover  by  the  psraonal  representatives  of  the  donor.    Overttm  v.  Sawyer^ 

M4. 

See  HusBABB  and  Wifb,  I,  9L 

GROWING  CROPS. 

1.  Growino  Obofs  abb  Pbbsobal  Pbofebtt,  bat  pass  by  conveyaiiee  with 

and  aa  appurtenant  to  the  realty,  nnloas  severed  therefrom  by 
tion  or  exception.    Blanhenaion  v.  6tahkr*»  Adm*r,  582. 

2.  Vendor  mat  Show  b7  Parol  Bvidbnob  that  Gbowibq  Gbops 

llssBBVBD  on  a  sale  of  the  land,  notwithstanding  the  deed  ^^^■'^^"f  no 

such  reservation.    Id, 
M,  Pabol  RESBBTATioir  OF  Gbowzno  Cbofs  is  Sbvbrancb  thbbbof,  and 

prevents  them  from  passing  aa  real^  nnder  an  ovphans'  court  sale  of  the 

land.    LL 
L  RBsaDtTATiojr  of  Gbowinq  Cbofs  bbbd  hot  bb  bt  Dbbd  or  hi  writing} 

bat  it  is  otherwise  aa  to  the  natazal  prodacts  of  the  earth,  whidi  grow 

spontaneoosly,  soch  aa  trees,  eto.,  a  reaervatian  of  which  most  be  in 

writing.    Id, 
i.  Bbbbbtation  of  Gbowdto  Cbofs  Gxvbs  Riobt  to  Bbtbb  and  oat  and 

carry  them  away,  and  if  thsy  are  wvongfolly  taken  by  the  vendee^  trovsr 

will  lie  for  them.    O. 

GUARANTY. 

OvABABrr  WmoH  dobs  hot  Embody  m  OoMamBBAHDB  (aa  required  by 
the  New  York  atatate  of  fraads,2R&  136^  see.  2)  cannot  beaostained 
by  lefersnoe  to  the  eontraet  goaranteed,  even  thoo^  soch  eontraot  bs 
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written  OB  tiM  Mune  paper,  and  ezecotod  a*  tlia  niM  tiina  with  it»  imlwi 
ll  aipraaaly,  or  by  elaar  imi^oatioii,  rafm  to  null  aoBtraetaaloaiidad  on 
tiM  aama  wnridaration.    Draper  t.  Snom,  40S. 

flea  JuBOMDiia^  8. 

OUABBIAK  AND  WABIX 

L  AnoomiBiT or  Gvabsoakow  iKaAini  FntaovimBODT Dmbu tiia*  kt 

u  ixuane  ia  not  valid.    KMbaH  ▼.  Fuk,  21lL 

&  MxEB  NsGUBor  TO  RiooiLD  Dbobxb  that  Fnaoor  n  Imm  win  not  ran- 
der  an  appointment  of  a  gnardian  for  him  Toid.  The  ooort  may  amend 
the  reoord  by  entering  np  anch  a  deeree  from  reeitab  ol  it  In  other  paperai 
apon  proper  notice  to  the  partiea  intereeted.    Id, 

%  iMBMOvhAR  AND  Bbbonboub  Pbobatb  Goubt  PsooiKDiirQ^  in  appointing 
gnardian  of  inaane  person,  ere  not  void  if  the  ooart  haa  jnriadiction  ol 
the  subject-matter.    Id. 

4  Wamt  of  Notiob  ih  ApponmoDiT  ov  Guakdian  lendera  the  ^ooeedings 
▼oidable  as  to  pertiee  injured,  but  not  void.    Id. 

i.  GuABDiAN  Who  Calls  Phtbiciaji  to  attend  picifeasionally  upon  a  sUito  ol 
his  ward  is  personally  liable  to  bim  for  the  bill,  althoogh  the  physician 
knew  when  he  perionned  the  serrioes  that  the  aUve  waa  the  property  of 
the  ward.     Fe$$enden  r,  Jomet,  446. 

8.  Thikd  Pabths  icuffT  OoBTBAOT  WITH  OuABDiAH,  and  not  with  the  ward; 
they  oannot  even  contract  with  the  latter  for  nnoeaesrifis,  except  u 
isolated  cases.    Id. 

I.  Ihoomb  of  Ebtatb  Df  Ouaxiuam's  HAJfSb  IS  Pbopxe  Fump  for  snpport  and 
education  of  ward;  if  such  fund  be  insnfl&cient,  a  court  of  chancery  may 
aothoriae  the  gnardian  to  encroach  upon  the  principle;  but  without  such 
power  the  guardian  has  no  authority  so  to  da    Beeier  v.  Dutm^  761. 

IL  Whsthxb  Unaitthobixbd  Acts  of  Guabdiah  nr  Bbxakik a  urro  Capital 
of  ward's  estate  for  the  letter's  support  and  education,  where  the  interest 
of  such  estate  was  insufficient  for  the  purpose,  will  be  protected  and  eon- 
firmed,  if  the  aote  clearly  appear  to  have  been  for  the  best  interest  of  tht 
ward,  and  such  as  the  coot  would  have  anthoriied,  qunere.    Id. 

I.  Waju>  kat  File  Bill  ik  Bqumr  to  Rbootxr  Such  Pabt  of  his  Ehtati 
aa  he  can  traoe^  without  instituting  any  proceedings  at  law  where  the 
estate  of  his  gnardian  is  insolvent^  and  hie  sureties  irresponsible.  HiUr, 
MehUirt,  229. 

Ml  PiBscmRionFivoPnonBTroFWABDnKniGvABiHAV  WILL  abDoiixi) 
Xnusnai  for  the  anMrant^  if  he  took  with  notice  of  the  trnat.    Id. 

HEIBS. 
flee  SCTAm  of  DnwiiiMm^ 

mGHWAYa 

1.  Died  of  Lahb  Bouitdid  bt  Sibb  of  Stbbr  CtovFXTB  Tiilb  to  CBmB 
el  the  street^  although  the  distancea  given  in  the  deed  bring  the  line  only 
to  the  aide  of  the  street;  and  if  such  street  be  vacated,  the  grantee  has 
the  right  to  eoctend  his  line  to  the  middle  of  it.    Ocx  v.  Freedley,  584. 

H  fliAXB  BT  fliDBOF  tauDRT  D  BOT  SvcB  FiZBD  MovincBHT  as  wlU  Control 
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ilio  ruU  ihtA  a  gnatM  of  land  boqndad  hj  tli«  ddt  of 
tlM  ontar  th«reo£.    Id. 

See  OoEPOBAXioin^  26;  Bailboaim^  1;  Wi 

HOMIdDS. 
Sea  CBDfiNiLL  Law,  10-lS. 

HUSBAND  AKB  WIFB 

L  Pabtt  KATiiio  CoanuiORD  wiih  Ahothbr  io  ICabbt  maaaU  giva  mnf 

hia  or  her  pwiperiy  without  the  eooeeat  of  the  othar  pernio  the  mankfi 
oontraot.    Po§km  t.  OiBetpie,  4S7. 

5.  NonoB  TO  Ozra  Pabtt  to  Mibbiaob  Cohtraot  that  the  oUier  haa  ghm 

away  property  after  entering  into  the  oontcaot^  bat  befere  meniaga^  wiB 

not  hinder  the  injnrad  party  from  inaiiiting  on  the  invaliditg^  of  the  gifk 

Id, 
1  Wm'a  Ghosis  hi  Action  abi  kot  Leablb  iok  Htobahd's  Dbbib  iinleaa 

he  haa  reduced  them  to  poaaeaaion  in  the  ezereiBe  of  hia  marital  ri^ta. 

Pierwn  ▼.  Smkh,  486. 
4.  Rbcotbbt  of  JiTDOMEEiT  IN  Husband's  Naxb  ON  Wivb'8  Pbofkbtt  ia  only 

prima  fade  evidanoe  of  an  intention  to  appropriate  the  aame  to  hia  own 

uae.    Id, 

6.  Husband  cannot  Ohabob  his  Wifb's  Rbai.  Ebfatb  bob  Monkt  which  he 

haa  expended  in  making  improrementa  thereon;  nor  can  a  mechanio  who 
ezpenda  money  and  labor  on  the  wife's  property  at  the  aole  iaatanoe  ef 
the  husband  ao  create  a  charge  thereoo;  and  a  mechanio'a  liea  for  meh 
expenditure  ia  not  enforceable.     KnoU  v.  CatyetUer^  779. 

See  Adtbrsb  Possession,  3,  4;  OnBTBsr;  Insobanoi^  6ii 

ILLEGAL  OONTBACIS. 
See  Cobfobations,  22;  Dubbbb;  JJmrKt. 

IMPEAGEOfENT. 
See  Witnbssis. 

IMPROVEBfENTS. 

6aa  BjBonosn;  8;  Husband  and  Wife,  6;  Landloed  and  X^diabi;  6|  I> 

obnbbb;  Masteb  and  Servant,  2;  Nuibancbb,  S. 

INCUMBRANCB& 
SeeCovBNANn. 

iNDEBonrr. 

See  MoBTOAGBS^  4^  6k 

IKDICIMENTS. 
8m  OBnmiAT.  Law;  Cobfobaxiob%  9i,  fll 

INDOBSEMENia 
8m  Kbootiablb  IxaraxntMMBL 
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ikjunoiiqns. 

iL   iHJUHOnOllf  WILL  HOT  Bl  OSAKnBD  TO  RiST&AZlf  RaILBQAI)  OOUOEAnOV 

from  the  hm  of  ite  track  ooDBtracted  npon  tbo  bmdi  of  the  oomplAinaiiti 
wider  an  agreemflot  whereby  the  oompany  was  allowed  to  eater  upon  the 
eomphunanfa  landa  and  oonatmet  ite  road  thereon,  and  npon  &iliire  of 
the  oompany  to  make  payment  for  the  nae  of  the  land  within  a  oertein 
time  after  en  award  wae  mede^  the  lioenae  of  the  oompany  ahoold  ceaee^ 
•ad  any  intenet  of  the  oompany  under  the  agreement^  and  ite  fiztoraa 
and  works,  ahonld  beoome  the  property  of  the  oomplainant.  Cfoer.C.P. 
JbLR.IL  €h,9  612L 
&  Iquitt  Of  Gmnxral  will  BnTEADT  ExiouTZON,  bat  will  allow  the  pkin- 
tiff  to  prooeed  to  a  judgment  at  law.  If  plaintiff  in  equity  alleges  that 
he  believee  the  answer  will  afford  disooreiy  material  to  his  defense  at 
law,  an  injnnotion  to  stay  the  trial  at  law  oii|^t  to  be  granted.  WUBam» 
r.Sadkr,  424. 

8ee  JjmoMMnBf  14^  15^  19;  Statuti  of  LnaxAnoiis,  7. 

DOIEEEPSBa 
Bee  PHTBicLunk 

INQUISmON. 
SeelvaAnrr. 

IN80LVEN0Y. 
8ee  Bunmrncnr  AHP  IniOiiTBSOT. 

msANmr. 

DvBUi'ifB  IxQffnxnos  of  PikXTr  ab  to  hib  Sahitt,  in  whioh  the  eoleetmn 
aetoally  find  as  to  his  condition,  cannot  be  treated  as  a  nvllity.    Dmbatt 

See  QuAKSOJM  Ajn>  Wamd,  l-H 

IKSIRncnOK& 
9mAmuaaaan  mBinDxr  of  Gbxditqb^  16;  Puusna  am»  Fmwna^ 

9-11;  Wixnaan^  fi. 

mSUBANCK 

!•  If  EimtTW  dt  Fouor  of  IsnnuHOB  is  Oafablb  of  Two  InasvBna- 
noon,  equally  reaeonable^  that  most  be  adopted  iHnoh  ie  most  faToraUe 
to  the  asswiefl,  lor  the  laagoage  ie  that  «f  the  insnrers.  Wetittm  /m.  Ox 
▼•  OfCpptTp  Ml* 

SL  UimsB  Bzanmro  OLamn  nr  Fouor  of  IxmnLAinm  npon  the  hull,  tackle^ 
machinery,  and  apparel  of  a  steam-propeller,  stating  that  "it  is  nnder- 
stood  that  this  company  is  not  liable  for  any  breakage  or  derangement  of 
the  engine^  or  the  bursting  of  the  boiler,  or  any  of  the  perts  thereof^''  the 
iBsarers  are  only  relieved  from  liability  to  indemnify  the  assured  lor 
kvoken  or  deranged  machinery,  and  are  not  exempt  from  obligation  to 
fi|y  lor  a  total  hm,  eren  thooj^  such  loos  boold  be  traced  back  to  the 
knakfaig  of  the  machinefy  as  is  first  canse.    /d. 
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1  Mabivb  Polict  oh  ViSBB.  ''a*  and  firam  S.  11.  <a  port  en  ^ 

Ifain)  to  New  Tork,  whieh  aUowi  the  tmmI  to  mm  time  porti'*  on  tke 
Toyage  from  the  Ifain  to  New  York,  aUowa  her  to  tomdi  a*  porti  (ael 
ezoeeding  three)  on  the  ICain.    DePt^tUr  t.  8.  M.  I.  Cbw,  SSL 

1  HmoRAinxjM  Olausi  hi  lluoini  Pouor  jMCuavm,  as  totally  loal^  arti- 
cles which  by  having  been  water  soaked  in  a  storm  are  rendered  pntiii 
so  that  they  cannot  be  carried  to  the  port  ol  destination  withont  endan- 
gering the  health  of  the  orew,  althooi^  tiisy  retain  form  and  snfaatanos 
enough  to  be  of  some  value.    Id, 

6w  Pbimiums  Paid  oh  Lam  Poldot  may  be  reoovered  by  the  assured  from 
the  insurer  as  money  had  and  reeehred,  if  the  latter  wrongfully  refuses  te 
receive  a  premium  when  due  on  such  policy,  and  the  insured  may  tveal 
the  contract  of  insurance  as  at  an  end.    McKee  v.  PkambB  /at.  Gx,  129L 

I.  PoucT  Ihsobiho  Husband's  Lifb  vob  BmERT  or  Wm  is  not  termi- 
nated by  the  wife  applying  for  and  getting  a  divorce  from  the  husband. 
Id. 

7.   iHSUKniB  ABB  LlABU  BOB   DaKAOB  TO  VbBBBL  IhSUBBD  IBBOOOH  Gou 

UBiON,  that  being  a  peril  within  the  policy,  althou^  the  onllisinn 
caused  by  the  n^ligence  of  the  master  and  crew  of  the  ineuv 
Sireei  v.  A.  /.  ^  B,  Co,,  714. 

8.  Lmsvbbbs  AOAiHaT  Collisions  abb  hot  Liablb  bob  Damaow^  OoupBLLBa 
TO  BB  Paid  bt  Owrbbs  of  Ihbubbd  V bsbbl  to  the  owners  of  anothei 
sel,  becanseof  a  collision  throu^  the  ne^igenoe  of  the  master  and 
of  the  veseel  insured.    Id, 

I.  Valitb  or  QooDs  Lost  ob  Stolbh,  whilb  bbiho  Bbiio>vbd  fboh  Build- 
□10  AcruALLT  ON  FiBB,  may  be  recovered  in  sn  action  on  a  fire  insnranoe 
policy  oontainiug  a  condition  that  the  insured  shall  use  his  best  endeavors 
for  saving  and  preserving  the  pwiperiy.  Imi.  MmL  /m.  Co.  v.  Agm&mt 
638L 

See  OoHTBAonii  10;  Judombri8^  7s  KBOOTLABtB  Ligiatmuuii%  L 

INTEBB8T. 

L  RlTLB  BOB  OOMPimHO  LriBBBST  WHBH    PaBSIAL   pATIODm  BATS  BOB 

]iADB.^Cast  the  interest  on  the  principal  to  the  time  of  the  first  pay- 
menti  and  if  the  payment  equal  or  is  grsater  than  the  interest^  dedael 
the  payment.  If  the  payment  doee  not  equal  the  interest^  it  is  not  to  be 
credited  until,  with  the  future  payments,  the  interest  is  equaled  er  ex- 
ceeded. Baker  v.  Baker,  243. 
1  Iv  Bbbohboos  Bulb  bob  Calodlaxiho  Ihtibht  ia  adopted  with  the 
knowledge  and  sanction  of  the  parties^  tiiou|^  adopted  ignecantly,  it  lea 
mistake  of  law.    If  an  erroneons  ealculatioB  is  adopted,  it  is  a 

olfaot    Id. 

Sea  OoHOUTioH^  14;  Mbmibi  Ubobb. 

DriOZIOAFnL 
Bee  Obdohal  Law,  L 

OOPABDT. 
8m  Obwiwaii  LaWp  & 


JOnVDOL    . 
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JUDGllEMTS. 

i.  WHna  Oujif MMiMi  Of  JuiMMKWTiaby  rt>ttttereyiiradtagtait>€PadMlj 
ilio  fiMti  ost  ol  iHnoh  the  indabtediMii  M€M  and  to  ■hoivr  thftt  tb« 
UDoant  thflreof  k  Jiutly  dua^  or  to  beoome  dii<^  a  lUlwiMBt  Ihal  oqoIm- 
don  M  bMed  upon  a  note  ghrea  in  oonndantion  of  ffoodi^  wan%  and 
^Pii^y^i>^^iffa  aold  far  plaintiff  to  doiendant  balof  ttM  data  ol  tbo  not% 
bot  not  atating  any  tinia  of  aale^  or  any  ipoeifio  kinda  of  goodi^  k  faMnA- 
dent  aa  againat  otiier  creditora.    Brfom  ▼.  ifSBer,  107. 

%  JvDQWBn  D  BiVDZiro  WON  Tabtob  THXBSio  if  antwad  npon  a  oonf aaaiaa, 
aooompanied  by  a  defectiTa  atatement.    Id. 

H  AMIVDKBITOFl>BIVnBlHSTATBiailTAO0aiIFijri1ll«06]llMnOKof  J^ 

nMttt  might  be  made^  but  not  so  aa  to  intertoe  with  the  ri|^ti  of  other 
Jndgment  eredxiora  who  may  hasw  attadied  in  the  mean  time.    Id. 

lb  IdMKB  OF  fiBTSRAL  JuBOMBm  RbHDXBED  AT  DofniR  TOMB  AOADrST 

Sim  DnmniAOT  hats  No  Puoutt  otsb  Kacb  Oimoi  aa  i^garda 
property,  the  legal  title  to  which  ia  aoqoired  by  defendant  after  all  the 
Jndgmenta  baTo  been  rendered,  and  aaoh  fond  moat  be  diatribated 
amongat  them  pari  panu    Reffe  t.  MdOoml^  748. 

%k  JvnauMKT  OnxDROS  MAT  BiLT  OK  LiEK  ov  B3B  JuiwHMT  on  real  prop> 
orty ,  and  on  hia  meana  of  enf oroement  at  law,  inetead  of  reeorting  te 
equity.  Thva,  althoogh  the  debtor  baa  made  a  prior  oonTi^yanoe,  yet  the 
cnditor  may  aell  on  ezeention,  and  the  purohaaer  will  haTO  the  right  of 
ImpiwiDhing  the  debtor'a  oonyeyanoe  aa  frandnlent.  And  if  the  oreditor'a 
Jndgment  waa  reeorered  before  other  oreditora  inatitnied  prooeedinge  in 
equity,  nothing  in  the  oourae  or  reenlt  of  thoee  proeeedingaoan  affsot  the 
righte  of  the  pnrehaaer  nnder  the  judgment.  Ckmdatiqme  Co.  Bamk  t. 
JUd^,  847. 

t.  JvDoiaanr  nr  Bm  of  Doubt  of  AmnmALTT  a  EfumiUB  AAAivfr  All 
Fnaoon  Imteursd  in  tho  thiqg  prooeeded  agdnai  Aruef  t.  A.  I,  S 
B.  Co.,  714. 

I.  Ijmml  and  DionxB  of  Doubt  of  Apmiiumt  nr  FtexniDDro  m  Kin 
againat  a  veesel  inaored,  for  damage  done  to  another  veasel  by  a  ooUinon, 
ia  evidenoe  againat  the  inaorera  of  the  oolliaion,  and  of  the  negligenoe  ol 
the  maater  and  erew  ol  the  veesel  inanred,  in  an  action  on  the  policy  for 
a  loea  oeoaaioned  by  the  negUgenoe.    Id. 

I»  B^oomr  of  JiTDOMXirr  AOAivflrr  Pbzhoipaii  is  Ko  Bab  to  an  action 
againat  him  and  another  on  a  oontraot  of  guaranty  executed  by  them 
bothjoinay.     ITUte  t.  ^SmM,  589. 

8l  JusoMBirr  AOADraT  Tihast  hi  TnaBPAn  to  Tbt  Trui  dov  hot  Ooholuvi 
Laxdlobd^  althoogh  the  Undlord'a  title  waa  eat  up  aa  a  defeuae  to  the 
action,  and  the  landlord  waa  preeent  at  the  trial  and  aided  in  the  defenae. 
S.imuei  ▼.  DtaHiu,  729. 

10.  JvBQif ENT  AOAUiffr  OvB  OF  SivxRAL  JoDTT  I>BBTOB%  obtained  in  an  ao> 
tion  against  him  alone,  ia  a  bar  to  an  action  ageinat  the  othen.    By  the 
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reetwery  ol  lodi  Jndgmonti  the  promise  or  cmm  of  aetioa  m  totbe  pu^ 
sued  is  merged  and  ertjitgoiwhed  **  by  opanfeioB  of  law,  at  the  ineUnee 
and  by  the  act  of  the  creditor. "  S^qfdam  t.  Aarkr,  25i. 
IL  JusoMnrr  ur  Acnov  of  TBSBPAfli  Quabb  CLAxmau  Fbbgit  m  Oomcw- 
OTB  apon  the  partiee  to  a  suit  and  their  privies  aa  to  all  mattera  put  m 
iarae  in  the  sniti  and  either  when  offared  aa  erideooe.  if  admiaaiMB^  m 
idien  pleaded  in  bar  of  a.  sohaeqiient  suit  toadung  the  aame  iiiatUim 
Warwick  y.  Underwood,  707. 

12.  Parol  EviPBrcB  is  AimiaarM.E  ni  Aanaa  to  ahpir  what  waa  Li?tjlyad  ii 
the  iwne  and  settled  by  the  judgment  in  a  former  action,  if  anch  jodg* 
ment  is  general  and  nnoertain.    /d. 

13.  Whrhsb  JuDOMXirT  Of  Acnoir  of  TBnPAfli  Qcaxs  Clauscx  Yamaa, 
iriien  the  title  is  pat  in  iamib,  is  a  bar  to  an  action  of  ejectment  for  the 
same  land,  gmgre.    Id, 

14.  KOH-BHDKRT  CBXDiniB8  WILL  BB  RUTBAIHED  VBOM  BnO&CDIQ  JuiNI- 

iCBHTB  against  proper^  assigned  for  the  benefit  of  creditors,  idien  reoor* 
ered  by  them  against  the  assignor  after  the  assignment.  Howard  t. 
Canaon^  736. 

15u  COUBT  OF  EqUITT  OF  StATB  WILL  RnTBAIV  PABTT  WhO  HAS  ObKAIBXD 

JiTDOiCBBT  IN  Ubitbd  Statk  C^rtbt  from  enforcing  lus  judgment  agpiBBl 
property  not  subject  to  levy  and  sale.    Id, 

10.  Rboovbbt  of  Pabt  of  Ertibb  Dbbt,  in  an  action  at  law,  win  bar  llie  r»> 
oorery  of  the  reaidue;  nor  can  it  be  shown  in  a  snbeequent  aetioa  that 
there  has  been  a  mistake  in  the  calcolation  of  interest.  That  part  of  it 
has  thus  been  left  out  of  the  judgment.    Baker  ▼.  Baker,  243. 

n.  Prutciflb  of  ExmiauiaBMBBT  Afflibs  ab  Wbll  to  Casb  of  judgmsad 
by  mistake  for  part  of  the  debt^  aa  to  that  of  a  bond  accepted  by  "**ttrikiT 
for  the  iriiole  debt.    Both  extingniah  the  whole  debt.    Id, 

18.  SATDFAonoB  OF  JuDGMBBT  KAT  BB  Cancklbd  whsn  it  appeais  that  the 
execution  upon  which  it  is  indorsed  waa  aatisfied  out  of  property  not  be- 
longing to  the  defendant^  and  that  he  has  had  to  refund  the  money  he 
received  to  the  owner,  and  haa  made  reparation  to  him  for  the  injuiy 
caused  by  the  wrongful  seizore.    MoQwire  ▼.  Marks,  121. 

19.  JuDQianT  AND  EzBOunoH  RtooYBBBD  AOAJBBT  Pabtt  by  the  unantiMT' 
ized  appearance,  in  his  name^  of  a  regular  attorney,  will  not  be  en^Joine^ 
in  the  absence  of  proof  of  ooUusion.  Redress  must  be  sought  in  an 
action  against  the  attorney.    AniIoh  ▼.  L^ord,  144* 

20.  JUDOMBHT  UPON  WaBBABT  OF  AtTOBBBT  KAT  BB  SbT  AfllBB  OB  MOTI0B» 

unless  proof  of  its  execution  was  made,  and  the  original  or  a  copy  tharaef 
was  on  file  at  the  time  of  the  rendition  of  the  judgment.  Kmx  Oo,  Batik 
▼.  Doty,  479. 

21.  JuDOXBHTS  OF  SxATB  CouBTB  src  not  entitled,  under  United  States  oob- 
stitation,  to  any  higher  or  other  effect  in  sister  states  than  that  whidi 
may  be  dauned  for  them  in  the  state  where  rendered,  according  to  hsr 
statates  and  procedure.  Suydam  ▼.  Barber,  254. 
AonoB  OF  Debt  Lub  on  Fobbiob  JuDaKurr,  notwithstanding  it  Ins 
been  i^pealed  from,  where  the  judgment  may  be  ezeouted  in  the  jnri^ 
diction  where  it  has  been  rendered.    MerekcmU' Im,  Ox  t.  DeWoff,  077« 

tB.  AonoN  OB  FoBBioN  JvDGMBHT  IB  Obioibal  IXNSFESjoaxT  AonoB,  aod 
the  judgment  therein  is  ooncluaiFe^  unless  on  a  lefiiisal  of  the  first  Jn4f* 
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awnt  the  Anfandmit  be  wiided  a  ri^t  to  mMm  y>^%  or  ftimt  ol 
error  coram  nobi§  to  have  the  court  below  reverse  Hb  owa  fT*i*— ^'Bg's 
Mid  awwd  neiilutioD,  ae  the  eeae  may  raquxeb  kL 
flee  Aoonnoir;  ArrACHiaDrn^  2;  Boom;  2;  KxsoimoRs;  GKrAJDiAJf  An 
Wmmd,  8;  Mabbiaob  amd  Divobob;  PAxnmgr;  PABnsMnPy  SS;  Pat* 
r,  %  8;  PfeOBAn  OocBn^  8-11;  Sn-onr. 


JUDICIAL  SALB& 

1.   AlTEBATIOV  BT  OoCBT  of  TeBMS  of  SaLB  of  DBOBUBilT's  Rbal  EnATB 

will  not  relieve  from  liability  a  pmchaMr  maVIng  defanlt  in  payment  of 
hie  bid.    Shigeri^  v.  Swam,  681. 
8.  Objection  that  Puffeb  was  Emflotbd  at  Oefhavb'  GSodbt  8alb  of 
Rbaltt  Combs  too  Latb  after  coofirmatkii,  receipt  of  the  deed,  and 
poBsesdon  taken  under  it.    BaehautosB  v.  Stahler^M  AdnCrt^  692. 

lb   LZXN  CrBDITOB    PuBOHABINO    at    ObPHABB'    CoUBT    SaLB  must  COMPIiT 

with  RsQinBEMBifTB  of  the  act  relating  to  executions,  in  order  to  entitle 
him  to  retain  a  portion  of  the  pnrchsso  money.    Singerly  v.  Swaitu,  681. 

A.  Dbbd  Exioutbd  bt  Hbib8  and  Widow  of  Dbobdbht,  Instead  of  bt 
Administratob,  for  the  purpose  of  carrying  into  effect  an  orphans'  court 
sale  of  the  land,  is  a  snbetantial  though  not  technical  compliance  with 
the  order  of  court»  and  does  not  vender  the  conditions  of  sale  less  oper- 
ative than  if  the  deed  had  been  made  by  the  administrator.  Baebention 
▼.  Stahkf^B  AdnCrB,  692. 

Bee  ATTACH]aeNTa»  7:  Plbadino  and  Pbacticb,  S;  PBOBATBComna^  6^  7-9»ll. 

JUBISDICnON. 

1.  No  Prbsumftion  n  iNDinMiXD  in  Favob  of  Pbogbbdincm  of  Coubt  of 
Special  and  LmmsD  Jubisdiotion,  but  the  power  to  act  must  appear 
on  the  face  of  the  proceedings.    RoU  v.  MeFerrin,  49. 

t.  CODBTB  CANNOT,  BT  JuDOlCBNT  OR  DeCBEB,  PaSS  TITLB  TO  LaND  sitnats 

in  a  foreign  country;  and  therefore  a  court  of  another  state  has  no  juris- 
diction to  decree  a  partition  of  lands  lying  in  the  state  of  Teonessse. 
Jdmmm  v.  Gmbro,  781. 
Bee  Attac2Hmbnt8»  4,  6;  Bquitt,  2;  PABTino«»  t,  4;  Piobaxb  Obvsai 

Sfboifio  Pbbfobmancb. 

JURY  AND  JUBOBSw 
Bee  Aahonicbbt  fob  Benefit  of  Cbeditobs,  Id,  It,  14|  ChxiTBAiOli^  6| 

Cbdiinal  Law,  2,  16;  Dbbd0»  1. 

JUSTIFICATION. 
See  Cbdcinal  Law,  12^ 

LANDLORD  AND  TENANT. 

L  If  Tbvaxt  Atfimdib  to  Pbbson  from  whom  he  did  net  effigioally  lease, 

tlie  presumption  is  strong  against  him  that  the  person  to  whom  he  at- 

totned  is  the  sneosssor  in  interest  of  his  former  landlord,  and  he  will  be 

boond  by  his  attornment  unless  it  was  procured  from  htm  by  the  frand 

Ax.  Die.  VOLi  LXXY— 66 
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or  misropreeantation  oi  the  person  to  whom  ho  has  Unifl  aMonod.    Ti 

T.  StnUk^  109. 
1  TxHAKT  OAinroT  Dmrirn  Tinji  of  hk  landlord  to  the  loMod  prcmlo^  id, 
t,  Ko  Konci  TO  Qvrr,  hob  Ddeand  or  PoasBHnoir,  ia  nooeaaazy  whan  tba 

term  of  the  leaae  ia  to  end  on  a  oertain  daj,  baoanae  both  partiaa  an  a^ 

priaed  of  the  determination  of  the  leaia.    Tha  landlord  may  ptooaad  a* 

onoe  to  raoover  the  leased  premises.    Id, 
i.  NoncK  MAT  Bi  DnrairaBD  with  by  the  agreement  between  the  Isaaor 

and  lessse.    Tliis  is  a  prinoiple  of  oommon  law,  and  is  appUeabls  to  aO 

tenanoiea.    Id, 
S.  TsNAKor  AT  Will  n  TnofnrATRD  bt  Salb  or  Pbopbbtt.    Dome  ▼ 

Dame^  196. 
1  RvLis  or  Common  Law  ooHCBBNiirG  Riasn  or  Lbbsob  avd  iMmmm 

m  BuiLDWoa,  Bra,  ereoted  upon  leased  pwipett^  may  be  modified  hf 

agreement  of  parties  upon  the  snbject;  and  so  far  as  sach  agreement  ok- 

tenda,  the  qnestion  is  no  longer.  What  is  the  oommon  law !  bnt^  Wkai 

haye  the  parties  agreed?    Id, 
Bm  AflnomiBHT  or  CJobtbagts,  1;  OoKanronoHAL  Law,  8|  DAauam^  % 
VoBODLB  Bhtbt  AVD  UiOiAwnTL  Dbtaznbbi  Judomibtb^  9l 

LANDINGa 
See  Shippino. 

LARCENY. 
BeaOuMZBAL  Law,  18-16w 

LAW  OF  THE  CASK 
8aa  Plbazkehg  and  PbactioIi  lS-14. 

LEASES, 
flea  Landlord  and  Tbkabt. 

LBQISLATUR& 
Sea  OoNsmunoNAL  Law. 

LBQITIMACY. 

SaaPAKBNT  AND  Obha 

LEVY. 
Sea  BzBOimoNa. 

LEXDOMICILIL 
See  CoNruoT  or  Laws. 

LICENSB& 
L  Wmbbb  Buildino  n  BBSonD  bt  Onb  Man  vtov  Land  ov  ABonoB, 
by  hia  permiasioa  and  npon  an  agreement  or  nndesatandlng  that  it  may 
be  removed  at  the  pleaaare  of  the  builder,  it  doea  not  beooma  a  part  of 
Ihe  real  eatate,  but  oontinnea  to  be  a  personal  ohattal  and  tha  pwnwrty 
ti  tha  peraon  who  ereoted  il  In  snoh  a  oaas^  it  la  immalsrial  what  k 
Iha  pupoas^  sias^  matsrial,  or  mode  of  oonatnotisA  of  aadi  haJMin^ 
Dmu  T.  Jkmtt  196. 
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%  Tbovkb  will  Ln  vos  Valcm  of  Buiuvoro,  Bbbotbd  tir  On  Hur 
irroH  Land  <xr  Ahothkb,  where  the  former  erected  it  with  enthority  to 
remote  the  Bame  at  pleeeare;  end  where  the  owner  of  the  land  afterwardi 
leeiste  snoh  removal,  or  otherwise  oonrerti  the  building  to  hia  own  nae. 
Either  the  builder  or  hia  aaaignee  may  Imng  the  aetaon.    /d. 

H  It  n  No  Evidknct  of  CoNvnaioN  that  Qwkib  of  Land  refaaee 
to  deliTer  np  or  remove  from  hia  premiaes,  upon  a  demand  for  that  pur- 
poee,  a  building  erected  there  npon  an  nnderatanding  that  the  builder 
may  remove  it  at  pleaanre,  becaoae  the  owner  of  the  land  owee  no  duty 
to  the  builder  further  than  not  to  oppose  the  removaL    Id, 

L  TusPAas  IS  not  Comuitted  bt  Oks  Who  has  Erected  BinLDnfo  itfon 
Akothsb's  Land  with  permission  to  remove  it  when  he  sees  fit^  if  he^ 
doing  no  nnneoessary  damage  to  the  owner,  enters  npon  the  land  for  the 
purpose  of  removing  it  within  a  reasonable  tioie  after  the  owner  of  the 
land  withdraws  his  oonsent  that  the  building  shall  remain,  or  pats  an  end 
to  the  estate  at  will  of  the  owner  of  the  building  in  it;  becanse  the  pro- 
prietor of  goods  and  chattek  has  authority  by  law  to  enter  the  land  ol 
another  upon  which  they  are  placed,  and  remove  them,  provided  they  are 
there  without  hia  default.    Id. 

iu  Trbspam  is  Committed  bt  Ebboixe  of  Bvildinq  upon  Another's 
Land  bt  Entrt  to  Remove  Suoh  Bvildino,  if  the  owner  of  the  build- 
ing  allows  it  to  remain  on  the  owner's  land  an  unreasonable  time  after 
his  right  of  rsmoval  has  ended,  or  if  such  right  terminates  by  his  own  act 
before  removaL  It  is  his  fault  that  it  remains  afterwards;  and  he  will 
be  liable  for  all  damage  done  by  him  to  the  owner  of  the  land,  but  not 
lor  the  value  of  the  property  removed.    2d, 

t,  LiCBNEE  TO  CoNTorvs  BuELDiNo  17F0N  Ownxr'b  Land  d  Retokid  by 
oenveyance  of  owner's  interest  in  the  land,  where  the  builder  has  put  hia 
structure  there  with  a  right  of  removal;  but  the  owner  of  the  building 
will  not  be  affected  by  it  till  notioe,  either  actual  or  ooBstructive^  of  the 
revocation.    Id, 

1.  Bibbrved  Rioht  to  Remote  Bitildinci  Erboud  on  Another's  Lani» 
n  FersonaLi  and  is  not  affected  by  a  recovery  of  the  land  l^  an  assignse 
el  the  owner  with  notioe,  whether  the  buildings  were  upon  the  land  by 
tifjbt  or  by  wrong.  Such  a  rightof  removal  would  give  no  interest  in  the 
land  within  the  statute  of  frauds^  would  give  no  seisin  or  posssssion  ef 
the  IsDd,  and  would  oonslttnte  no  defense  in  a  teal  aotiou  for  the  land. 

U. 

Bee  Dbrdi^  2;  iNJUNononk 
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l|   HvmVD  AND  WlFl^  5;  JVDOMim^  <  ftf  JVMOUI 

Salbs^  IL 

LIFE  ESTATES. 
Bee  ADvnn  FOESisnow,  9^  4 


UFE  IKSUEAKGB. 
See  iMiinuNCB. 
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LOOKOUT. 
SeeSHiFFnrG^  4 

ICAUdOXTS  FROSECnnON. 

L  Acnoir  iob  Maucioub  Pbosbcution  Supposbb  Both  TiAumw^ 

oiNGi  of  the  charge  upon  which  he  haa  been  prosecated,  and  alao  wait  el 
probable  oaase  of  hia  guilt.  If  there  be  real  guilty  or  i^iparaBt  gnh 
beliered  by  the  proaecator  to  be  real,  the  moat  exprooa  malioe  in  |Muauual> 
ing  win  not  aapport  the  action.     BartleU  ▼.  Browne  07S. 

t.  Partt  PBooouTDro  Anothxb  upon  Chabox  that  Hx  8roii^  took,  and 
carried  away  cnltivated  fruit  growing  npon  the  lands  of  the  preaeoiitor, 
is  not,  after  the  qnashing  of  the  criminal  complaint^  liable  to  an  aetioB 
for  maliciona  proeecotion,  where  the  complaint,  thoogh  oontaiaing  woidi 
of  harah  rarplnaage,  was  substantially  true.    Id, 

1.  Onb  Who  Fully  akd  Faklt  States  Facts  to  his  Counskl^  wiioae  candsr 

and  skill  he  has  no  reason  to  doubt^  on  whose  advice  he  signs  and  swean 
to  a  criminal  complaint  against  another,  is  protected  by  sndi  adrios  fnm 
an  action  for  malidons  prosecution  institated  against  i»in>**fe«^  tbe^oaib- 
ing  of  the  criminal  complaint.    Id, 

MABINB  mSU&ANGB. 
See  Insubahgi. 

KABBIAGE  AND  DIVOBCEL 

L  DaoRn  ov  Divobcb  a  Vinculo  tb  Conolusivx,  akd  oimroT  bb  Rbvibwbb 
npon  an  original  bill  on  the  groond  that  it  was  fmodnlently  obtained. 
Pariah  ▼.  Pariah,  482. 

2.  Dbgbxb  Bsndxbxd  nr  Pbogbedino  job  Drvoacm,  dismissing  the  libil 

therefor  npon  a  hearing  of  the  merits^  is  a  bar  to  a  snbseqaept  libel  for 
the  same  oaase  of  action  between  the  same  parties.    Browm  y.  Bnmm^  161 
See  Husbanp  anb  Wzvx;  Ihsubanc^  6b 

MABJUED  WOMEN. 
See  Adyxbsb  Possnsioir,  3^  4;  Hubbahd  ahd  WmL 

MASTER  AND  SERVANT. 

1.   RULB  THAT  SbBYART  GAKKOT  RbOOYBB  DaKAOBS  IBOM  MaSTBB  lOB  KB0> 

UOBNOB  oy  Fbllow-sbbyant  does  not  apply  where  the  two  are  enq^Ioysd 
by  different  masters;  as,  where  an  engineer  employed  by  a  company  own- 
ing and  mnning  trains  is  injured  by  negligence  of  a  switch-tender  em- 
ployed by  a  different  company  owning  and  lesaing  the  road.  SmUk  y. 
N,  r.  it  H,  R,  R,  Co,,  305. 
1.  Railboad  CoMPAirr*8  Oblioation  to  Ibtbodugb  iMFBOYBMXBTi  in  con- 
straction,  appsratas,  and  machinery  important  to  human  safety  eztandt 
in  faYor  of  sll  persons  lawfully  using  its  road;  it  is  not  limited  to 
gars  holding  tickets  issued  by  the  oompaay.    ItL 
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OovnuoniM  to  Rem jmee  hu  PisioaAL  Httaviqm  *o  be  paid  te 
iBpiiid]ixiiigtiM6iiiplo7iiioiit,aiiil  the  remaiiider  at  tha  «Dd  of  the  tonSi 
if  be  perfomu  earioae  Taluable  to  tbe  eieployer,  but  ie  before  tbe  ez« 
piFatk»  of  tbe  etipvlated  periiKl  diaaUed  by  sickiioHH  from  oompletnig  hie 
oontrect^  ie  entitled  to  fecover  apoii  e  quatdum  memk  for  nek  mnricm 
9M  were  rendered  by  him.     Woifs  t.  Hotoe$,  388. 

ii  RuLB  TBAT  liAgTEBL  m  HOT  LiABLB  lOR  IsjumT  TO  Sbryahi;  4SMieed  by 
negligenoe  of  »  fellow-Mrvaat^  is  not  epplioable  to  *  eiwe  where  the  Mr- 
Teat  injured  wee  not  et  the  time  of  the  injury  aoting  in  tbeeervioe  of  the 
meefeer.     WaMmm  y.  N.  ds  C.  M,  B.  O^,,  784. 

§k  ^SRYAMT  09  Bailsoab  Ck>KPANT,  Imfboferlt  AnoDT  without  leeYe^  if 
reoeiYed  on  one  of  the  oompany'a  treina,  other  then  that  te  which  he  be- 
loDgi^  without  objection  from  the  conductor,  who  is  anthoriaed  and 
charged  with  the  duty  of  excluding  all  perwea  not  lawfnUy  entitled  te 
be  on  the  train,  may  recoYer  for  an  injury  caaaed  by  e  eolliiinn  while  en 
each  train.    Id. 

§k   WhSKHXR   RuXiB  THAT    lliflTBB  IB    VOT    LlABLB  lOB   iNJUKOi  TO    8l» 

YART,  caused  by  the  negligence  of  a  f eUow-eervant^  ia ^ypiifleble  to serraata 
of  railroad  companies  in  difierent  gredee  of  employment  one  being  eub- 
erdinete  to  the  other,  yiuere.    ItU 

See  Aabbot;  CkwroBAiioKB,  1&,  16;  DAMAawa^  6;  PEfimxAiraL 

MBCfHAKIO'8  HEN. 
See  HmoiAND  and  Wjoti^  A. 

MEBaER. 

L  Wnna  Dsbtok  Giyis  his  Bond  for  the  eawont  rsMked  by  the  edoptiflo 
of  an  eRoneotts  rule  for  computing  interest,  and  tbe  ai%ditor,  with  knonl- 
edge  of  the  rule  adopted,  accepts  the  bond  as  paynent  of  the  debti  and 
GoUects  the  money  secured  by  it,  although  the  whole  debt  mey  aot  be 
included  in  the  bond,  it  becomea  thereby  merged  thereEBy  and  extin- 
guished by  operation  of  law.  Such  extingnishmwit  is^  at  Isw,  eonplste^ 
final,  and  eondusiYe.    Baker  ▼.  Bakert  ^^^ 

ti  Takino  Hiohkb  SBOUBmr  tob  Dxbt  extingnishee  those  of  iBfMMv  dsgrse 

for  the  same  debt 

See  JuimifXHTa,  10^  16, 17. 

iaS&EPBESENTAIION& 
SeeFBAUD. 

mSTAKEL 
8eeIiiTiBai^2;  JusoiODm.  16, 17;  Mbbosb;  VnnwB  aji»  VnsHii.  2» 

MONET  HAD  AKD  RECEIVSD. 
SeelN8UBARC%  6. 

MORTQAQEa 

L  MoKreAOB  Diraoi'iVBLT  Exboutbd  will  bb  Rboabpkd  nr  Equm  am  Ook- 
nuoT  to  Oiyb  Morxoaob,  which  the  court  may  dirset  lo  be  psrfeetf6. 
Coer.  C.  P.SL  B.  B,  Co..  612. 


870  Index. 

2.  As  BirrwaKji  pABtin  to  Rioobdxd  Chaxtbl  M(ttxoAoa  in  New  Hao^ 
■hire,  no  formal  delivery  being  required,  perticalar  q^eoificatioii 
identification  of  the  mortgaged  artidea  ia  nnneceaeary  to  enahia  tiiei 
gagee  to  make  a  aeleetion  of  aoch  artidea  from  otbet*  of  like 
beloi^;ing  to  the  mortgagor.     CaU  y.  Oraijf,  141. 

lb  Dkliyult  ov  Abtxclkb  to  and  Possbssion  bt  the  mortgagee  are  aot 
nannntiBl  to  the  validity  of  a  chattel  mortgage  in  New  Uampahira. 
Regiatration  in  the  office  of  the  town  clerk  where  the  mortgagor  readae 
ia  anfficient.     Id, 

ii  If  CoNDinoii  of  MoBToaoB  eb  to  InDnoiiFT  MoBraaon  aoAunr  8o»> 
ro&T  OF  Thzbd  PiBaoN,  it  ia  a  anfficient  breach  that  the  mortgagee  waa 
compelled  to  pay  for  anch  anpport  for  a  part  of  the  time.  Wkiaom  ▼. 
WhiiUm,  163. 

ft.  No  NoTiCB  imp  BB  Aluqkp  that  MoBTOAon»  in  a  mortgage  cqnditioaad 
to  indemnify  the  mortgagee  againat  the  anpport  of  a  third  petaon,  haa 
been  compelled  to  pay,  becanae  the  other  party  haa  the  meana  of  know 
ing  whether  be  haa  paid  or  made  proviaion  for  the  anpport  of  aodi  peraoB 
Independently  of  the  mortgagee.    Id, 

&  Cbbditoa  of  RAn^ROAP  HAS  No  Equrablb  Claim  Svjtsbiok  to  Mobt- 
QAOBB,  from  the  fMct  that  the  consideration  of  hia  debt  waa  for  DMoays 
advanced  in  payment  of  intareat  and  tazea,  and  for  right  of  way.  Oba  v. 
a  P.  SLJi,IL  Co.,  512. 

7.   SUBSBgUXHT    MOBTQAOB    BAfl   No  PUOBTrT  OVBB    PUVIODS   McfKSQMmm 

Dbfbctivbly  Bxbcutbd  to  which  it  waa  expready  made  snbject.  Id, 
8.  MoDB  OF  Salb  OF  Pbopbbtt  and  F&anghibib  undkb  Mobsoaob  OrVBV 
bt  RAn.BaAD  OoBFOEAnon,  and  the  righta  of  mortgagees,  bond-boldenb 
and  creditora  therennder  stated.  Id, 
$.  PowKE  OF  Salb  nr  MoBiroAOB  Oivis  SmrLT  Bzpbbb  Pkbiobbiov  to 
Sbll  nr  FbBBOLOSCTRB  PluxsEDiifQfl^  which  permissioB  would  have  besn 
implied,  where  it  anthoriaea  the  mortgagee  to  adl  "at  pnblio  ft^ijwn, 
according  to  the  act  in  sach  cases  made  and  provided,**  and  the  act  dirsets 
that  the  proceedings  to  snbject  mortgaged  premises  to  sale  ahall  be  eo»- 
ducted  according  to  the  known  nsagea  of  conrta  of  equity.  Ck3d»T, 
(Md^  512. 

10.  Forbclosuxb  and  Salb  of  Mobtoaqbd  Pbbmisbb  do  not  Aubot  Bibhi 
OF  Rbdbmption  of  the  grantee  of  the  mortgagor,  who  waa  not  made  a 
party  to  the  proceedings.    Id, 

11.  Salb  on  FoBBOLOsirRB  of  Mortoaob  is  not  Void^  bat  paassa  all  the 
mortgagee's  rights  and  interests  to  the  pnrchaser,  where  the  proceediqp 
are  instituted  by  the  mortgsgee  against  the  mortgagor  alone,  after  the 
mortgagor  haa  conveyed  away  the  equity  of  redemption.    Id, 

12.  Mobtoaoob's  Orantbb  on  Rbdbmftion  must  Pat  Amount  Dos  ob 
MoBTOAOB  Dbbt,  although  the  mortgagor  has  obtained  a  certificate  el 
diecharge  in  bankruptcy.  The  certificate  only  diachargea  the  mortgagor 
from  peraonai  liability  upon  the  debt    Id. 

13.  PUBCBASBB  at  FoRBOLOSITRB  SaLB  IB  SUBBOGATBD  TO  RlOHTS  OP  MOBT- 

OAiOBB  to  the  amount  of  the  purchase-money  so  paid  by  him,  and  ia  enti* 
tied,  on  redemption,  to  recdve  the  same  with  intereat    Id. 

14.  PVBCHAaBB  AT  FoKBCLOBUBB  SaLB  MUST  AOOOUNT  TO  HOLDBB  OP  BqUITT 

OF  Rbdbmttion  for  rente  and  profits  received  by  htm  while  in 
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d  the  mortgagod  pfemises,  and  is  entitlad.to  a  credit  for  improremeata 
made  and  taxea  paid  by  him.    Id, 

I5w  Hanoi  ov  MoBTOAon's  Sals  ukdsr  Powut  ih  Mobtoaos  is  Fatally 
Diraormi  when  it  ta  not  signed  by  any  one^  gtTea  neither  the  name  of 
the  mortgagor  nor  that  of  the  mortgagee,  doee  not  giTe  oorreetly  the 
number  of  the  page  in  the  yolnme  of  the  records  in  which  the  mortgage 
is  recorded,  and  doea  not  name  the  anctioneer  who  ta  employed  to  oon- 
dnct  the  aale;  and  notwithstanding  a  aale  under  aueh  a  nodoe,  a  court  of 
equity  will  decree  that  the  mortgage  has  not  been  loredoaed,  and  permit 
the  mortgagor  to  redeem.     Hoffman  v.  Anihottjf^  701. 

I&  Objbct  Of  Noncx  or  Sali  wdbb  Power  m  Mobioaob  is  to  BaoawM 
Attdtdan CB  of  purchasers  and  to  obtain  a  fair  price  for  the  property 
mortgaged,  and  it  ia  the  duty  of  the  mortgagee  to  see  that  such  notios  ii 
given  as  will  reasonably  accomplish  the  end  designed.     Id. 

17.  OmsBioN  iM  KoncB  ov  MoBTOAon's  Sals  to  Namx  Tdoi  Ain>  Plaob 
of  the  aale  is  fatal,  and  renders  such  notice  invalid.  Fkipairkk  v.  FU^ 
|Nitfridfc,681. 

]8l  DncBimov  ov  Lavd  nr  Noncx  or  MoBTaAou's  Salb  vkdbb  Powbb 
contained  in  the  mortgage,  by  a  reference  to  a  plat  or^deed  on  record,  Is 
sufficient;  nor  is  it  necesssry  that  such  notice  be  signed  by  the  mortgages^ 
when  the  power  authorized  and  required  it  to  be  given  by  the  asrignes^ 
who  might  sell  under  it.    Id, 

0ee  AflsromiBBT  bob  Bbnbvit  ov  Cbbdtiob%  1,  2;  Boim^  1;  OoBVOiBAtioir^ 
%  a;  12;  id;  OovBNAirTa^  1;  ExBOunoBa^  4;  Fraitdijlbht  OarvwiAtumM^ 
t|  PABzmov;  Patmhit,  5;  Statutb  ov  LnciTATiOHib 

• 

MULTIFARIOUSNESS. 
See  CoBPORATioNs,  20. 

MUNICIPAL  OORPORATION& 
See  Bonds,  2. 

MURDER.  ^ 

See  Cbdonal  Law,  10-12. 

NAVIOABLE  WATERS. 
See  Watbbooubsbb. 

NAVIQATION. 
See  Smppiiro;  Watbbooubbhl 

NECESSARIES. 
See  OuABDiAv  ahd  Waro^  C 

NBaUOENGB. 

L  Fabtt  Wbo  Obbibdoii  Tbaok,  ob  iFnaman  wm  TrnMamcmanom 
of  a  railroad  eempaay,  cannot  rseover  for  an  injury  reoeif  ed.    Ppwelfv. 

1  CcamaoTOKr  Nbquobvcb  ov  Injubbd  Pabtt  will  Pbbvbht  ms  R» 
OiTBB¥  ov  DAMAABi  tern  the  other  negligent  party,  unlsas  the  nei^igsnoe 
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•I  tW  bttar  h  «o  gn«  m  to  be  «9BhalMk  In  Imt  to  wSDM  i^Joiy. 

CAofmuin  ▼•  ^*  -S^*  ^-  ^*  ^>  3^ 

DuvKBEHT  ^BOPBinxuia  MAT  Rkjdveb  of  the  propEittes  ol  tiw  tnin 
lie  u  not  on,  althoogk  the  managere  of  the  tanin  he  ie  en  are  gnil^  «f 
tt^gligaioe.  The  negUgenoe  <rf  the  offioflfB  ol  the  traiB  doea  noi  eodflDd 
(o  or  afliBot  the  peaaenger.    Id, 

i.  lUXUtOAD  COBPORAXIOHfl^  BOflH  CHARaSABLH  WITH  NbOUOEBCB  CaJOEOQ 

OoUiiaiOH  <rf  their  traini^  are  liaUe  to  a  jouit  action  for  damagnn  for 
injnrieB  soaiauied  by  a  paaaeoger.    Ookgrooe  ▼.  If,  T,  etc  R.  &  Gbi,  418L 

iw  BCBDKN  OV   PBOOV,  DI    ACTtOV   lOR   DaXIOIS   1«&   PBtflOVAXi  IXfUBOB 

reaoltiBg  from  def endant'a  neg^iganoe^  ia  not  alwaya  upon  the  plaintiff  to 
affinnatiTely  eatahliah  the  aheenoe  of  hie  own  oontribntocy  negligence,  or 
upon  the  defendant  to  prove  the  contrary  m  order  to  eatahliah  hia  de- 
fenae;  bet  anoh  frcta  may  be  inferred  from  the  dronmatanoea;  and  the 
diipoeitian  of  men  to  take  care  of  themaelvae  and  keep  oat  of  diffionlty 
may  be  properly  taken*  into  consideration.  Johmaon  ▼.  AhIior  J?.  R,  Rm 
Co.,  ^6. 
$•  Ix  Aonoir  von  PoiaoiiAL  Imjubt  Gadsbd  bt  DKnExikAirT's  NBouosifca 
to  carry  the  oaae  to  the  jniy*  the  evidence  on  plaintiff'a  part  mnat  be 
each  aa,  if  believed,  wonld  anthorise  the  Jnry  to  find  that  the  injury  was 
oocaaioned  solely  by  negligence  of  the  defendants    Id. 

J«  WhSBS    RaILBOAD    ColfPANT    WAS    RdKNINO    IIB    HOBaS-GAB    WBBOfOt 

laaBXS  OB  Bells,  in  the  streets  of  a  city  on  a  dark  night  over  a  track 
obstructed  by  a  sewer  in  proceaa  of  construction,  and  it  appeared  that 
plaintiff's  decedent,  a  sober  cartman,  was  found  dead  on  such  track  under 
droumstances  showing  that  he  waa  struck  by  defendant's  car  while  grop- 
ing in  the  dark  for  asafe  paasage  for  his  team,  in  the  abeenceof  any  other 
evidence,  there  being  no  witness  to  the  accident,  the  dangerous  tendency 
of  defendant's  conduct  waa  anch  as  to  anthoriae  the  attributing  of  the 
accident  to  the  negligence  of  the  defondant  and  to  justify  the  refusal  cl 
a  nonsuit,  the  presumption  being  that  plaintiff  had  the  aame  regard  for 
hia  owu  safety  as  other  men  ordinarily  have.    Id, 

I.  In  AonoN  against  BaiXiBOAD  Coicpant,  facta  that  a  collision  took  plaoe^ 
and  that  plaintiff  waa  injured,  are  prma/ade  evidence  of  negligenee  and 
want  of  skill  in  the  par^  in  charge  and  casta  the  omm  probimdi  on  the 
defendant  to  prove  that  there  has  been  nodisregard  of  duty,  and  that  the 
damage  resulted  from  a  cause  which  human  care  and  foresight  could  not 
prevent.    N,  O.  etcR,R,Ce,  v. jlfl&rMon,  08. 

I.  In  Aotion  AOAnrra  BAnaoAB  CoMPAinr  for  injories  sustained  by  a  oollia* 
ion,  if  it  is  not  shown  that  the  engineer  in  charge  waa  in  every  reaped 
qualified,  and  acted  with  reasonahie  sUH  and  the  utmost  caution  to  pre- 
vent such  collision,  the  defendant  iM  liable  for  all  actual  and  ccnaequen- 
tial  damages  proved,  and  for  exemplary  damagea,  in  the  discretion  of  the 
jury,  provided  it  ia  proved  tiiat  plaiiriaff  received  bodily  injury,  caaaed 
1^  the  groea  neigligenoe^  or  wanton  asid  willtel  misnandnflt  of  the  ei^- 
near.    Id. 

See  AoBNOT,  1, 2;  AanrsBs;  Common  Oabbxbbs;  OoBi'em  nam%  14;  Dakaob^ 
S;  Bvu^BHui,  1;  EzaouvMHi  AH»  JksmaiifBAiQM^  6-ft;  QcaBwaif  Am 
Wabd^  2;  Ixbitbahoi,  7, 8;  JviMaiin%  7|  Mamsb  iiDfiHTAinn  Nbw 
Xbial»  2;  SHBKiffB;  SHOTora. 
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KBGOIUBLB 
Hots  HOT  Patablb  or  ALnBHATnm.— A  proBise  ooatainiHl 
In  <he  dspont  note  gmn  hf  tha  inmired  to  a  imitiial  fire  inwirMMwi  com- 
ptny,  vpoQ  <be  iMoiagof  a  pdliey  to  him,  ''to  pay  to  the  ooaBpaoy,  or  to 
tikeir  tteaBorert"  the  BwotinniCTita  whidi  amy  be  ordered  by  the  direotoc% 
k  not  a  promne  in  the  altanativie  to  one  of  two  dietinot  pirties.  It  ie  a 
eonftnot  with  and  pcomifle  to  the  company,  and  eqnally  eo  whether  de- 
ioribedas  a  pcomifle  to  pay  to  their  tree  rarer,  or  to  the  oompany  without 
reierenoe  to  the  treasurer;  and  a  right  of  action  eodeti  in  the  oompeny 
alone  upon  the  non-pezfbnBance  of  eoeh  ocmkaot  Atkmtie  MmL  F.  In», 
Gx  ▼.  Toufiif,  200. 

t,  KOTB  18  PaTABLX  WITHDf  BSASOVABU  TdD  JJTKB  lit  KUBUUTIOIT  Aim 

DsLnmtT,  where  the  maker  promieee  by  it  to  pay  a  certain  smn  of  moa^y 

"when  I  can  make  it  oonvenient,  with  ten  per  cent  interest  tQl  paid.** 

LewUr.  2%iAm»  498. 
1  FhAomwr  MAT  Dmnai  Aonoir  oir  Joiht  Kon  as  to  Qini  Makib,  erea 

though  he  be  pijneipa],  and  take  judgment  against  the  other.     IFUUmm 

Y.  Fhwera,  78 
i.    iNDOBamxHT  OF  Kbootiablb  Kon  vr  PsBaoH  vor  Pabtt  to  It,  with 

intent  to  give  it  credit  with  the  payee,  renders  the  person  making  it 

liable  as  an  indoraer  to  the  payee.    Moore  y.  Crom,  32& 
8i  KonoB  or  Dibbokor  or  Pbomissort  Nora  nrast  name  the  maker  or  it  will 

not  suffice  to  charge  the  indoraer.    Home  In»,  Co,  y.  Qromt  861. 
&  FwofTMgr  MUST  n  liAin  bt  Notabt  worn  Oouimr  in  which  bill  or  note  is 

payable,  and  a  protest  made  by  a  notary  from  anotiker  connty  is  Yoid,  as 

his  anthority  is  ^*'*"^"*^  to  the  county  for  which  he  is  commissioned, 

Keelif  Y.  Jfcrfif^  768. 

I.  IiiiWBflnisirT  nr  Bijunc  TO  SiYBRiA  Pnsovs  enables  tiiem  to  SIM  joind^^ 

withont  proving  that  they  are  partners^  or  that  the  bill  was  indorsed  or 
delivered  to  tiiem  Jointly.    Id, 

8i  iNDonasianT  of  Bill  to  Fibm  requires  the  partiee  suing  on  it  to  show 
that  they  constitnte  the  firm.    Id, 

fil  Konos  OF  Patmxrt  of  Note,  addressed  and  posted  by  a  notary  in  good 
foith  to  an  earlier  indoraer,  upon  ioformation  received  from  a  later  one^ 
will  be  suiBoient  to  charge  the  earlier  indorser,  ahhongh  the  addraes 
giYHiwasecraneoaeandhedidnotreoeiYethenotioe.    BeakY.  Parrii^ 

IQL  OmsBiov  TO  SiBTs  NonoB  of  Noir-FAmirr  of  a  note  npcn  an  nidoraer 
is  ezonsed  by  the  holder's  inability  to  ascertain  the  indorser'B  addremi 
bat  only  while  his  ignorance  of  the  address  continues.    Id, 

II.  Ibsobbbe  »  BoirKD  to  Kbow  Bbbedbbcb  of  Pbiob  Indobbbbs;  therefore 
where  an  indoraer  gave  his  indorsee  an  erroneous  addrees  of  a  prior  in- 
dorser, in  consequenoe  of  which  the  prior  indorser  failed  to  receive  notice 
ef  non-payment:  MMf  that  against  the  latter  indorser  tift  prior  indorser 
was  disduffged.    Id, 

tlL   AliBBBMBM't'    BVPWBIB   HOUIBB  AlTD  IlllMIBBUUI  OF  PbOHIHWIIH    KoTB 

made  before  maturity  thereel^  for  an  eztension  of  time  of  payment^  con- 
Btitntesawaiveronthepaitof  theindorserscf  demand  and  notice^  con- 
verts their  liability  into  an  abeohite  guaranty,  and  rendera  them  liable 
to  pay,  with«r  without  a  subsequent  ptomiM  or  demBnd  upon  the  maker, 
at  any  time.    Amotbeag  Bank  r,  Moore,  15^ 
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lik  Drawee  of  Bill  is  Obuoatsd  to  Pat  Bill,  if  the  drawee  refnaee  te 
pay  it  when  requested  to  do  eo^  at  its  maturity,  and  due  notice  has  hees 
given  of  its  dishonor.  If  the  bill  is  not  properly  presented  when  dne^ 
the  drawer  will  be  discharged,  unless  the  hcdder  is  excnsed  from  preseni- 
ing  it     Adams  v,  Darby^  115. 

U.  Holder  of  Bill  will  be  Exoubbd  fbom  PBSSEirmfo  It,  if  drawer 
had  no  right  to  draw,  or  had  no  funds  in  hands  of  drawee,  or  had  no  ex- 
pectation of  fands  there,  or  the  drawee  was  not  obliged  to  acoept^  or  the 
drawer,  having  funds  in  the  drawee's  hands  dnring  the  corrency  of  tiie 
biU,  had  withdrawn  the  same  before  the  bill  matured.    UL 

1ft.   PRESUMFTION  18  DRAWEE  OF  BiLL  HAD   FUNDS  IH  HaHDS  OF  DrAWSI^ 

nntil  the  contrary  is  shown.    IdL 

10.  Drawer  of  Bill  is  Entitled  to  have  it  duly  presented,  and  notice  d 
dishonor  given,  if  there  was  a  flnctoating  balani^  between  himsdf  and 
the  drawee  in  the  coarse  of  their  dealings,  or  he  had  reasonable  expecta- 
tions that  it  would  be  paid,  or  the  drawee  had  promised  to  accept  it^  or 
had  habitoally  done  so  without  regard  to  the  state  of  their  aoooonts.    IdL 

17.  Daiuoe  is  Presuxed  to  have  beee  Done  the  drawer  if  pn^er  pn- 
sentment  is  not  made^  and  notice  of  dishonor  given,    /d. 

I&   PREaEHTMENT    18    EXOUSED    ONLT    WHEN    DRAWER    HAD    No    FdVIIS  ID 

hands  of  drawee  continuously  from  the  drawing  of  the  bill  until  after  it 
feU  due,  and  this  under  such  circumstances  as  to  establish  that  he  had 
no  ri^^t  to  expect  drawee  or  any  other  paeon  to  accept  or  pay.    Id. 

19.  Presrmtxent  is  hot  Excused  because  drawer  removed  fonds  fran 
hands  of  drawee  after  the  bill  should  have  been  presented.    Id, 

20.  DiRBonoN  IN  Bill  to  Charge  to  Particular  Fund  does  not  givi 
holder  an  interest  in  the  property  out  of  which  the  fund  arises.    AL 

SI.  If  Incumbent  ok  Holder  to  Present  Bill,  and  he  n^ects  to  do  so 
at  a  proper  time^  he  will  lose  not  only  his  remedy  on  the  hill,  bot  else 
on  the  consideration  or  debt  in  respect  of  whidi  it  was  giveo  or  traas- 
ferred.    7(2. 

82.  Accommodation  Aoobptor  of  Bill  of  Bxchaboe  dobs  not  BaooMB 
Creditor  of  Drawer,  until  he  has  actoally  paid  the  bilL  Hmdtr&m 
V.  Thamtan,  10. 

28w  Nbqotiable  Notb  Deutbrbd  bt  Patbb  for  OauMmsm^  ahd  NOt 
Indorsed^  cannot  be^  by  the  collector,  tranafeiTed,  without  an  express 
authority  from  the  payee.  Possession  does  not  raise  a  preson^tioa  thai 
he  has  a  right  to  transfer  the  note.    Hatrdettjf  v.  Nmobpf  137. 

24.  Burden  of  P&oof  d  on  HoLMn  of  note  to  ahow  the  proper  aesfgii- 
ment  thereof.    Id% 

25.  Pabhal  Failurb  of  ComoDBRAXiov  is  a  good  defense  pro  iamto  to  a 
promissory  note^  where  the  amount  to  be  deducted  on  that  account  is 
matter  to  be  ascertained  by  mere  computation.  But  it  is  otherwise 
where  sodh  amount  depends  upon  tiie  asoertaininent  of  unUquidaied 
damagea.    Riddle  v.  Chge,  151. 

2S.  Wherb  Seventeen  Abtiolbs  were  8<h*d  for  a  oertain  sum,  and  five  ef 
them  tiiat  went  to  make  up  the  consideration  for  the  note  in  suit  were 
sold  to  satisfy  an  attachment  existing  at  the  time  of  the  sale  and  when 
the  note  was  given:  HM,  that  to  this  extent  the  consideration  for  the 
nutt  hadlailed}  that  as  nospeoifioTahM  had  been  fixed  to  Ihoartifllse  al 
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Ito  time  of  the  pqiohMe^  the  valno  of  Hm  five  told  wee  •  nwttfir  on* 
Uqiiidatedy  and  e  reeofvefy  could  be  liad  for  the  lull  amouit  of  the  note. 
U. 

ALmunmr  ov  iHnwMKm;  AnAOHiuHn^  ft»7|  Bovn^  2;  Odtb; 

JuBOMxsfn,  1;  PATiODrr. 

NEW  TRIAL. 

1.  Oar  Motion  iob  Kkw  Trial,  both  the  judgment  end  pleedingi  of  the 
peitiee  mast  appear  in  the  tranBcript  of  the  record,  independent  of  th^ 
bill  of  exceptioDfl,  to  enable  the  appellate  court  to  determine  the  errot 
aengned.    N,  O.  tie.  JR.  R.  Co.  v.  AUbritttm,  08. 

%  CouKT  WILL  Rabklt  iHTEiumui  TO  Orbie  Nkw  Trial  on  Motion  ot 
Partt  Who  has  had  Dur  Noticr  ov  Suit,  employed  ooonael*  and 
who  haa  been  defanlted  with  the  knowledge  and  cooaent  of  hia  oounael, 
bat  through  aome  fault  or  miatake  of  theira.  A  dear  caae  of  accident 
■riatake,  or  miaf ortune  moat  be  ahown  to  indnoe  the  court  to  do  aa 
Dame  ▼.  Dame,  195. 

H  Am  ORnRAL  Ruli»  No  QuRanoNS  can  rr  Oonsidrrrd  on  Motion  roa 
Nrw  Trial  except  thoae  that  were  raiaed  at  the  trial;  but  where  the 
faet8»  aa  allowed  by  the  judge  and  conceded  by  both  parties  ahow  a  fatal 
defect  in  the  title  of  the  plaintiff  in  an  action  of  twiapaai  and  ejectment^ 
which  could  not  haye  been  olmated  by  further  proof  en  hia  part^  the 
eonrt  may,  on  auch  a  motion,  cwiwder  the  point  atiU  open  and  diapoae  of 
the  oaae  in  auch  a  manner  aa  juatice  aaema  to  require.  FUtpmtrkk  y.  iVia 

NON-BSSIDlENTa 
See  JvDOMRanb  14 

NONSUIT. 
See  Bviuimu^  6|  Krouosnor,  7;  PLRAsna  amp  VMsaaaa,  1& 

NOTABIES. 
See  Nrootiarlr  iNBTRUioDm^  Ik 

NOTEa 
See  Nrqotiarlr  iNSTRuioaniL 

NOnCB. 
In  ARACBiERRn^  8;  Common  CARBZRRa,  16^  17,  21|  OovDinoNa;  Frav^ 
VLRNT  Conthtanorb;  Guardian  and  Ward^  A,  10;  Husravd  anr 
WiTR,  2;  Landlord  and  Trnant,  3^  4;  Morhqaorb,  6,  lft-18;  Nroo> 

TIARLR    InSTRUMRNIB;    PARTITION;    PaRTVRBRHIP,    i^  f^    S;     F^UttASR 

OouR3i^  7,  8;  Vrndor  and  Vrndrr. 

NUISANGB. 

lb  Wmrrs  ArnuuuuiJiRu  NmaurcB  is  Doamini  ob  OoHmram;  *va^  will 
— t  iaterfaw^  b«t  will  leaTi  ewnpiainiit  tohii  wmedy  at  kw.    JBIw 

dSQL 
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f»  BraxDNi  Dbads  Bjwjo  QpfWffnriw  m  noi  a  airi«a0%  but  mlglift  b^ 
ooma  to  bj  omIbm  and  imptofidaat  Bodai  ol  iatainank  Bqailj  wiD 
not  interfere  onleH  the  nuiwioe  be  deer^  cr  bee  fint  been  ertebliebed  m 
a  oonrt  ef  Uw.    Id. 

1  Womu  ov  lamvAL  iMPBOfBUiT  SBBonD  sr  Stats  voe  Bmra  09 
CiTimw  AT  liABoa  oennot  be  regarded  aa  a  poblio  nuiiancie  becanae  thej 
reader  tbe  neigbboriiood  nnbeelthy  by  obatnetfaig  nnming  water  and 
overflowing  adjaoent  Unde;  and  tfadr  character  ia  not  changed  by  placing 
tiiem  in  the  handa  of  a  prirate  corporatioD,  with  a  requiiement  tbat  thej 
be  kept  «p  for  the  poxpooee  for  which  they  were  oooatracted.  Tlie 
poration  occnpiee  the  aame  poaition  as  the  oommonwealthf  and  ianoi 
indictable  for  a  pablio  nniaance  than  the  oonunoowealth  woold  beu  Odhi- 
fMomoealeA  ▼.  Heedf  661. 

i.  OouKT  ov  Equitt  will  hot  Kradt  Bqj.  to  Abaib  Dak  which  flowa 
plaintiff's  landa»  vntil  hie  title  ia  eetablirfied  at  law,  where  there  hae  be«i 
a  uwr  by  the  defendant  for  vpwarda  of  forty  ywn^  aider  aa  alkged 
daim  of  rights  bat  will  diamiai  the  bill  with  eoata.  Spmgm  ▼•  JBberfe^ 
67a. 

OVFlCJfii  AKD  OFFIGEB& 
See  OouoKAiiOin^  15,  16^  21;  Bzadrnon^  S;  10; 


ORPHANS'  OOUBT. 
See  Jvnoua,  Saub;  PABnnoH;  Pmibasb  OoraoL 

PARENT  AND  CHILD. 

QHILD  fiOBV  OVT  OT  WxDLOCK,  and  LBQimCATED  UKDIE  LaW  OV  AVOTHBI 

Stati,  ia  not  theieby  clothed  with  inheritable  capacity  in  Pennaylvania^ 
where  the  fact  of  lurth  in  wedlock  alone  gnrea  the  capacity  to  fadienk 
SmUk  ▼.  Derr*§  Adm*r$,  641. 

PAROL  KVlDENCBi 
See  Etidknob,  6-8;  Bzsodtobs  akd  Admikibtraxom^  2;  Cteownra  Gior% 
2;  JuDOMEznm,  12;  Pastnxbshif,  22;  Salb;  TtontB  ahb  TkuiM,  1; 

VSNIWB  AND  VlVDEI^  3. 

parubs. 

See  AflnoNUNT  voe  BDmriT  or  CBEonoBfl^  2;  Bonim^  6;  GoBroBA!iioii% 
17;  NioLiOBio%  4|  PABimov:  PLiAmo  avd  PftAono^  & 

PARTITION. 

L  MoSTQAaUB    ABS   VOT   OiNKRALLT   NlGnSABT    PaBTIB    TO   BlLL  Ktt 

Pabtition;  bat  it  ia  proper  to  join  them  where  their  intereeta  may  be 
impaired.  Thna  where  a  tenant  in  oommoii  gnmta  or  deviaeehia  intereal 
in  apecific  porta  of  the  oommon  property,  a  mortgagee  off  the  intereat  ol 
one  of  each  granteea  or  deviaeee  may  be  properly  made  a  party  to  a  bill 
for  partition,  becanae  hie  whole  aecnrity  ia  liable  to  be  deaUoyed  by  aa 
aaaignment  of  the  mortgaged  part  to  the  other  oo-tenank  Wkkiem  y. 
WkUUnh  163. 
%  PAXiim  TO  Bail  voe  PABtniinr.— U  owner  of  vadMiadiatariatm  real 
eatatedevieehiamtereetinpMiof  thefand  toMoaad  ia  aaertiHr  part 
to  another,  both  deviaeea  are  proper  partiea  to  A  bill  lor  fartitiiE.    itL 
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&  Hmeui  <kF  Okphavi^  Obrar  ts  Pabtriov  cnf  PBOMimyiV  Rsastt 

•wirdizig  the  lud  to  ooe  of  the  hain  is  ooodvahrs  m  to  tfao  title»  and 
eauDot  bo  ooUatenlly  Impoaelied,  if  tho  oomi  had  jnnadiotioa  of  tho 
■abjoot-matlar,  and  thero  bo  no  fraud.  JTeHUUii  y.  TrapneB^  634. 
4b  Qbphajts'  Coubt  has  Jitrisdiction  to  Dbobu  Pabtrioh  ov  Diobd- 
bmt'b  Bealtt,  notwithstanding  a  lapee  of  twenty-aiz  yean  ainoo  hia 
death,  if  there  haa  been  no  adTene  poaaeniosL    Id, 

0.  ORAimi  ov  Oin  of  Heirs,  whoo  Deed  kab  hot  bbot  Rxoobdsi>^  ia 

not  entitled  to  notice  of  partition  proeeedingB;  nor  ia  the  xecord  of  a 
mortgage  from  the  grantee  to  hia  grantor  oouatriiciive  notioe  of  title  in 
anch  grantee.  Id, 
9  It  18  No  Objection  to  Degbeb  or  PABannoN  ov  DBaEDBMr'a  Bbaxjvt 
that  the  heirs  were  not  in  the  actoal  ^possession  of  the  premises  at  the 
time  of  partition  awarded,  if  the  possession  waa  raoant  ia  laoi^  for  Id 
such  oase  the  possession  is  deemed  to  be  in  the  heirs.    Id, 

See  KAHEMETfTB;  JuBiSDionoir,  2. 

PABTNEBSHIP. 

1.  Two  Men  must  be  Oohsdebbd  Pabthbbb  as  to  TemD  PsBSomi^  where 

they  are  jointly  eoncsmed  in  a  transaction  vnder  an  agreement  to  share 
between  them  indefinitely  the  profits  of  the  boamess.    Bromkjf  t.  BOki, 

ia2. 

SL  Secret  Agreement  ov  Parties  Relativb  to  thbir  OmrvBonov  iv  Bus- 
NC88  is  binding  between  themselT^  bnt  will  not  control  their  rssponsi- 
bility  to  others  ignorant  of  snch  agreement.    Id. 

8.  Third  Persons  IjNTERiNa  into  Sbcbbt  AeRSEMENT  bbtwbbn  MEWiEBi 
or  Firm  to  share  pn^ts  are  liable  as  partners.  Urns  dormant  partners 
who  participate  in  the  profita  of  trade  and  ooooeal  their  namee  are  equally 
liable^  when  discovered,  aa  if  their  names  had  appeared  in  the  firm,  al- 
thoag^  they  were  not  known  to  be  partners  at  the  time  of  the  creation  of 
the  debt.    Id. 

i.  Those  Bsalino  with  Parties  Connboied  or  Bueibbbb  are  Bound  bt 
their  agreements  with  each  other,  if  at  the  time  they  know  the  natore  of 
those  agreements,  or  have  knowledge  of  snch  facts  or  oircnmstaaees  as 
would  lead  a  man  of  common  pmdence  to  make  inquiry  in  relatian  to 
them.    Id, 

6.  Iv  Persons  are  not  Partvbbs  as  between  Tbbmbelteb,  they  cannot 

be  so  charged  by  a  third  person  haying  knowledge  of  the  fact»  or  having 
such  knowledge  that  he  is  bound  to  inquire  concerning  it.  Id, 
0.  Those  Who  Share  Provits  or  Business  arb  Liable  as  Partners  to 
third  persons  under  all  agreements  within  the  apparent  scope  of  the  busi- 
ness in  which  they  are  engaged,  unless  the  limitationa  of  their  contracta 
are  known  to  thoee  with  whom  they  deal,  or  are  such  as  from  the  facts 
known  to  them  they  are  bound  to  inquire.  No  other  exception  to  the 
general  rule  can  safely  be  admitted.    Id, 

7.  Third  Person  Liable  as  Pariver  WHEN.>~One  having  no  knowledge  of 

any  partnership,  and  dealing  with  a  party  who  aharea  the  profita  with  a 
third  person,  may  charge  such  third  person  aa  a  partner  for  all  debts  oon- 
tracted  within  the  i^parant  soope  of  the  bnsiiiessof  the  parfy  with  whom 
they  deal.    Id, 
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&  Pntsom  TtuaruaroQ  Bomnaa  Toobtrxr  mmj  1m  diaigad  m 

for  all  debto  oontracted  within  the  apparent  aoope  off  their  Imniiini^ 
whaterer  mmj  be  their  contfaete  or  etipnlatioM  with  each  other,  by  thoM 
dealing  with  them,  and  who  hare  no  knowledge  of  their  agreementi^  or 
knowledge  of  any  fact  or  drcomatanoe  vhidi  oa^^t  to  pat  them  on  m- 
qiiiry.    lU, 

%,  Pkbsom  Wuo  Rbcbivis  Shaiui  of  BosnmB  PBonxi^  hy  way  of  alaiy, 
or  oompenaation  for  serTioea,  is  liable  aa  a  partner  to  third  penona,  ■■- 
lea  the  trae  charaoter  of  the  agreement  ia  known,  or  the  apparent  rela- 
tiona  of  the  partiea  ia  anoh  aa  ahonld  pat  portifla  dealing  with  them  vftm 
inqairy.    Id, 

IQl  Broad  Bulk  tbat  ''No  Pabtvkb8hip  wbx  bi  Obbaxid  as  to  Tvam 
Pbhsons,  if  the  wfacde  tranwietiona  are  olearly  aoaoeptible  of  a  diflFeieat 
interpretation,  or  exolade  some  of  the  ementiiil  ingredients  of  a  partner 
ahip^"  is  not  law,  becanae  it  &lls  little  short,  if  at  all,  of  the  doetruaa 
that  no  persons  will  be  liable  to  third  persona  as  partners  onless  they  an 
partners  as  between  themselves.    Id, 

11.  If  Pbbson  Tbavsaois  Buasma  Atpabbrtlt  osr  ms  Owv  Aooomrr,  ani 
for  hia  own  benefit^  another  person,  who  ia  foond  to  share  the  profits  ef 
the  business  with  him,  may  be  chaxged  as  a  partner  for  all  debts  0Qa> 
Woted  by  the  former  within  the  apparent  scope  of  his  business^  withooA 
regard  to  any  priyate  agreementa  between  them.    Id, 

ISi  QunnoN  wmgrmit  Two  PssaoNa  asm  Pabtmxbs  am  to  Third  Pb^ 
■0118  will  be  saperseded  by  a  detennination  of  the  &ot  that  they  are  to 
be  regarded  aa  partners  between  themselTca.    Id, 

UL  Two  Lbaddtq  PBinainiH  of  OomAOt  of  ViJuaEaamr  are^  a  oommsa 
mtereat  in  the  stock  of  the  oompany,  and  a  pecaonal  responaiblli^  lor 
tiie  partnership  engagementa.    Id, 

14.  OwvEBSHiP  OF  PftOFKBXT  IH  OoioiOir  ia  not  necemary  to 
partnership;  yet  each  partner  most  bring  into  the  cnmrnnn  stook 
thing  that  is  valoable.    Id, 

Ifii  Valid  Pabtnsbship  mat  bi  Gbbatbd  by  one  person  advancing  fond^ 
and  another  foinidiing  personal  aerviceB  Mid  akill,  in  canying  en  a  trad% 
if 'the  latter  ia  to  share  in  the  profits.    Id, 

16b  PABTNKBaHEF  18  VOT  CONHinBD  TO  OqHMXROIAI.  BU8UIJMB.     It  msj  CK- 

ist  between  attorneys,  conveyancers,  mechanics,  stago>line  proprietory 
artisans,  or  farmers,  as  well  as  between  merchants.  It  may  aa  well  erist 
between  brokers  and  factora  or  agents,  whose  sole  employment  relates  ta 
the  property  and  business  of  third  persona^  as  well  as  among  those  wh» 
Jointly  own  the  property  in  which  they  deaL    Id, 

17.  OwKUSHiP  OF  Goods  in  which  partnership  deala  may  belong  to  one  eff 
the  partners  exdnsivdy,  just  as  well  as  to  a  atranger,  witfaoat  inaay  wiy 
affMting  the  validity,  of  the  partnerahip.    Id. 

18*  BsasNGB  OB  CoHTRAor  OF  Pabhsbship  ia  that  partiea  ahoold  be  Jcftatlif 
ooooemed  in  profits  and  loss,  or  in  profits  only,  in  soma  honest  and  law- 
ful busineas;  the  relation  of  partnership  being  establiahed  by  the  hd^ 
that  they  ahare  the  profite  between  them.    Id, 

19.  PBB80K8  MAT  BB  Pabtniis  AS  TO  PBoixn  OF  BmoiBM  cHiied  on  by 
them  jointly,  though  as  to  all  the  properly  empl^yad  in  the 
may  be  aeveral  owners.    Id, 
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SOL  I^T  FABtn»  wan  Saisa  Pboiitb  am  Pkonn^  to  mdw  thm  liabk 

MnnrtnanL  is  ik  dufebiofcioii  too  tbiii  to  be  ititiifurtiTfT     /UL 

n.  Tniif  ''KRlNOOMB'*OAnroTBBUir]nBfliooDToMB4ffOBoaiPBaiin. 
Id. 

fit  Pabol  TmniONT  will  vot  bi  BaoBTiD  to  oonitnw  written  oontnoft 
of  partnenhip^  or  to  ehow  tfao  mtantion  of  the  pwtiee  to  it.    Id, 

fS.  JuDGMSNT  A0AX1I8T  Ovs  P^BTinE  OH  ft  firm  oUigetiflS  in  one  state  diMi 
not  ber  an  action  against  another  partner  in  anothsr  state  for  the  same 
debt»  where  both  debtors  have  Yolnntarily  removed  themaelTes  oat  of  the 
state  where  the  debt  was  incurred,  prior  to  the  eonmuncement  of  pro- 
ceedings against  them.     fTtley  ▼.  Hotmu^  128. 

tL  Obm  oamoT  Absoltb  Humi.w  iBov  LuBiLiTT  OH  OfjosTKAOS  hj  retir- 
ing from  the  firm  that  is  a  party  to  snoh  contract,  unless  the  other  con- 
traoting  party  consents  to  his  release.     WmBUmy,  Taiflort  112. 

tiw  Whxbs  Firm  Rxgkitxb  Stook  to  bb  Pastubbd  for  an  indefinite  time^ 
if  one  cl  the  firm  retiroe  he  may  absdye  himself  from  farther  liabiUiy 
npon  the  contract  by  repairing  owner  to  remofe  his  stock.  If  owner 
permitted  stock  to  remain  after  a  reasonable  time,  it  would  operate  as  a 
lelease  to  retiring  partner.  Soch  defense^  howsFor,  ought  to  be  deariy 
madeoot.    Id. 

WL  Vaxtsebl  OAmroT  MAnncAor  Aonom  nr  Fntu  Namb  to  reooTcr  certain 
firmmoneysof  a  person  to  whom  they  were  paid  by  another  partner  for 
the  Taloe  of  certain  goods  receiyed  by  the  latter  witii  a  knowledge  of  the 
fact  that  they  were  stolen,  thoa|^  saeh  payment  was  made  in  order  te 
preventa  prosecntaon  of  the  latter  for  felony,  and  without  the  knowledge 
er  consent  of  his  copartner.    Joknmm  t.  Bjftrifff  764. 

Bee  AxTAflBKBinnb  8;  Bovm,  8;  Nbgoiiablb  lKWBmuuiT%  7,  8. 

PAS8KNaEB& 
Bee  Oomnni  OABsnaa^  29^  28;  NBauoBBCiL 

PAYMENT. 

L  DmsoB  mPBT  Bbab  Looi  wbbbb  Hb  HAXBi  PAnonn  nr  Bilui  ov  Sva- 
rsBBBD  Babk,  althoui^  the  suspension  was  not  known  at  the  place  d 
payment,  nor  to  either  of  the  parties^  if  the  creditor  cffars  to  retam  the 
UOs  without  unreasonable  delay.    WmtfaUY.  Brai^,  609. 

8i  VoLOTncABT  Patmbbt  ov  JuDQiiBifT  BT  Dbbiob  d  Bibdihci  Upon  him  if 
made  with  full  knowledge  of  the  facte  affecting  its  validity,  bat  otherwise 
if  made  in  ignoranoe  of  these  facts.    Kmox  Oomiiif  Batik  y..  Do^,  479. 

8.  Patmbbt  of  JuDOMBirT  is  hot  Voluvtabt  when  it  ie  made  to  release 
property  held  under  ezeoation  or  to  prorent  pruperiy  from  being  seiaed. 
Id. 

4.  Pabiial  Patvbmt  ob  OmmAor  oabbot  bb  Rbootbbbd  by  a  party  whs 
has  made  default  in  the  fulfillment  of  the  contract    AMrookr.HUet^^ 

$,  Patiibnt  ov  MoBTOAOB  Dbbt  18  CKwD  Dbvbbvb  to  Bill  of  FaBBOLOsuB^ 
but  the  defendant  in  such  suit  cannot  avail  himself  of  the  presumption  of 
payment  which  the  statutory  bar  of  the  note  secured  by  the  mortgsge 
laieee  in  his  laTor  when  an  action  is  brought  on  the  note.  To  avail  him* 
sslf  of  the  defense  of  payment^  he  mast  in  his  answur  plead  H  and  piovu 
it  en  the  hearing.    WUUimm  y.  Fhwen^  78L 
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9,  PiTicBrr  nr  GnuuiBBAini  Kom  dsomjonw  am 

and  the  lew  falb  mpoo  the  reeeifw  whwthe 

■fter  paTment.     fTorv  y.  ^Ireei^  758. 
7.  PATMBirr  nr  Bank  Nona  Ciboitlatzvo  axi>  Rbcdvkd  ai  MohxTp 

being  no  fnnd,  oemioi  be  aToided  by  demand,  refualy  and  notice  of 

der  to  the  ^yot,  bank  notee  boI  atanding  en  the  nme  gronndwiiii 

negotiaUe  paper.    Id, 
See  ALTKBAinnf  of  iKsnttnaoraB;  ArtABBausn,  8;  BoinM^  4; 

18;  Xmnnuiic^  5;  IirmtiCT;  ICnaHL 

PESFaKMAKGB. 
Bee  OoocDmom;  Comnuioni  8;  Sraooio 

PERSONAL  BEFBBSBNTATIVlBBi 
See  EzBODTOBs  akd  Asminibtbatoiks;  Qvaxdiav  abd  W. 


PHYSIGIAK& 

SvFIBIVTUrDINT  OF  HOTXL   AT  WATBRDrQ-PLAOl  1X>a8  HOT  BmrDSK  BlM* 

SELF  LiABLK  FOB  Sebyiobs  OF  PHTBiGiAN  by  wwiding  to  A  friend  in  a 
neighboring  town  the  following  telegram,  which  le  by  him  ahown  to 
physician:  "  There  are  many  cases  of  yellow  fever  at  the  Well; 
oat  a  phyneian  this  afternoon  without  fail"     WiSiam$Y,  BriAeO^  9S, 
See  GuABDiAH  and  Wabd^  6;  WmaaBm,  8. 

PILOT. 
See  SmFPiNO,  7. 

PLBADraO  AND  FBAOnCB. 

1.  Qnlt  Thobb  Cavbeb  of  AonoH  xz  OnnBAcmr  oav  bi  JoantD  nr  Samb 
Suit  to  which  all  the  parties  defendant  were  odginally  liaUe.  y»  JL 
Com.  Bank  r,  N,  8.  Co.,  688. 

S.  Objection  on  Gbounb  of  Kon- joznivkb  ov  Pabsibb  most  be  taken  by  plea 
in  abatement.    Badoe$uto$B  t.  8tahler^$  AdnCn,  002. 

t.   WhBNXYXB   "AoTUAL  RBQTTBflT"  IB  KbOISBABT  TO  BB  STAmO^  GbHXBAL 

Aybbment,  "though  oftbn  Rbqubbtbd^"  is  not  snfl&aient.  Sndi  re- 
qneet,  if  essential  to  the  breach,  is  so  also  as  to  the  right  of  aotieB;  and 
it  mnst,  therefore,  be  specially  alleged  whenever  each  reqneet  ia^  either 
by  the  terms  or  nature  of  the  oontiaot^  the  eonditioa  <rf  the  lialniity. 
WhUUm  ▼.  WhUUm,  163. 

4.  Dbkubbeb  is  PBOPBBI.T  SuBTAiNBD  whcn  oooiplamt  shows  aotion  ie  based 

npon  judgment  of  court  of  another  state,  and  that  jnrisdiotion  over  de- 
fendant was  acquired  by  the  publication  of  summons.     Wkuiom  ▼•  Tof- 
-     for,  112. 

5.  Dbicubssb  to  EviDENaB  a  No  Lonoeb  nr  Use  nr  Nbw  Yoebx,  and  a 

refusal  to  permit  one  is  not  reFersible  error.    Cftkgnm  t.  N,  T,  efe. 

B.  B.  Oo,,  41& 

8.  In  AenoN  of  Tbbspass  and  Ejeoimbnt,  Plbab  of  not  Gvnor,  and  of 

Soil  and  Fbbehold  look  to  the  state  of  things  at  or  before  tiie  eom* 

it  of  the  action,  and  if  matter  of  diadhaxge  aeonM  to  tiia  deCsnd* 
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Hbm  wMmkf  if  it  hM  arinn  after  soil^  bat  bafora  plaa  or  ocntiiinaim^  and 
pml§  darreim  oDa<fa»owfle,  if  after  plea  or  ivoa  Joined  A  defendaat  ic 
mA  action  oaanot^  therefore^  protoet  hia  pneeneiien  hy  aetting  up  an  ovt* 
■tending  mortgega  of  tbe  plaintiff 'a  aaoeetor  porohaead  in  by  the  defend* 
ant  pending  the  aotion,  nor  by  aetting  np  anoh  a  mortg^^a  diaoharged  of 
leeord  before  the  oommenoement  of  the  aotioo,  bat  aangnad  to  him  pend- 
ing the  actioDy  although  he  provea  that  the  mortgage  wae  poroliaeed  by 
him  before  the  oommenoement  of  the  action  and  diibharffad  by  the  miih 
tika  of  the  morl^gi^ee  inatead  of  being  aMignad.  Fktpairidt  v.  M» 
pairidt,  681. 
t.  IfiTiBszronoyDiPMraBNOTPLiAinDoaoiiotbagireQattriaL  yRartPwv, 
Ta^lor^  112. 

title  of  a  party  under  an  adminiatrator^a  mIo^  in  thie^  that  the  reoord 
doee  not  ahow  that  the  nle  waa  oonfimiad»  oannot  be  zaiaed  for  the  fixal 
time  in  tiia  appeUato  oonrt;  for,  if  made  in  the  ooort  below,  it  might 
hava  been  obviated  by  mfficient  avidanee^  and  a  oonfirmation  ihown. 
JTodbY.  iSbnu^M. 

••  Imnmamumm  vor  wmair  laBOSi  made  by  the  plaadinge  ehoald  not  be 
giran  l>y  the  trtel  ooort  to  the  jofy.     WHmom  r.  Taylor,  IIZ 

IQl  It  n  Bkbob  iob  Coubt  to  CHAsan  Jvbt  vfoh  Wkobt  or  Evi]ibvoi» 
or  to  aeimma  in  ite  charge  that  any  material  faet  ia  prored;  bat  the  ap- 
pellate ooort  will  not  rerene  a  jndgment  on  the  groond  that  each 
aaaomption  waa  erroneoaaly  made^  whan  the  fact  aaaomed  aa  proved  waa 
ao  deariy  eatahliahed  by  the  aridanoa  that  there  waa  no  room  for  the 
jniy  to  doobt  oonceming  it.     Wed^  y.  Staie,  62. 

IL  CAun  WILL  u  BxMAKBXD  OM  Gbouvo  OF  EsBomouB  IXflTKUOnOll 
whan  it  waa  given  npon  an  iaolated  qneation  about  whioh  there  ooold  be 
no  doubt  aa  to  tha  facta,  and  it  oannot  be  aaid  with  certainty  that  the 
jury,  in  rendering  their  Terdioty  oonaidered  only  the  main  facte  of  the 
oaae.    Bakkoiu  ▼.  Peet,  806. 

ISL  Law  WmoH  Onris  GBABAonB  to  CUai^  avd  bt  Whioh  It  n  to  aa 
DniDBD,  ia  the  law  that  ia  inherent  in  the  oaae,  and  oonatitatea  a  part 
of  it  when  it  ariaea  aa  a  ^*'*ir''^^  tianaaation  between  the  partiea.  If 
thia  law  be  obangfsd  or  annnlled,  the  oaae  ia  changed,  and  juatioe  denied, 
and  the  dna  conrae  of  law  violated.    Mengm  y.  DenUer^  616. 

Vk  Law  Bmaotbd  aitie  Oam  has  ABimr  oan  u  Ko  Pabt  of  It;  anoh 
a  law  oan  hava  only  a  foraed  and  wmatonl  relation  to  the  oaae,  and 
moat  produce  an  untrue  daciaion,  ona  not  of  the  oaae  ariaing  between  the 
partiea,  but  of  a  oaae  partly  oreated  by  the  legialatnre.    Id, 

14.  b;  IK  AonoH  of  EjnancmT^  %mKMMm  OouKt  EerrABLiBHis  Ruui  oi 
Law  wiiiah  ia  eondnaiYe  in  &;vor  of  the  titla  obimad  l>y  one  party  in 
whoaa  favor  the  oaae  ia  thereupon  decided,  and  afterwarda,  and  before  a 
now  anit  ia  inatituted  to  try  the  titla^  the  anooeaaful  party  aella  the  land 
to  a  ftona  Jide  pnndiaaer  for  value,  and  after  that  the  auprema  court  dia- 
oovera  that  the  rule  by  which  they  eatebUahed  the  title  ia  an  untrue 
ona^  and  that  the  oaae  ought  to  hava  bean  decided  ao  aa  to  giva  the  land 
to  the  other  par^,  tha  titla  of  tlie  original  iinaiiuugaftil  pir^  nnat  ba 
treated  aa  loot  Id. 
AH.  Dna  Vol.  LXXy— 66 
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lA.  Ba&  ov  RiBMHJUMi  B  v€fr  Pmvsk  MsMm  ttramPi  wkkk  to  umUI;i 
totheqppalkto  oooii  mMan  fHach  nmrt  BsotMilylw  a  put  •!  tht 
orignul  record  in  <he  cMe.    iT.  O.  «fe.  it  JZL  Ok  t.  ^AMMn^  98. 

IC  Whxbs  JuiNiifBHT  ov  Nomijn  b  PUBonsD  pok  Bbtibw;  it  is 
tul  thftt  all  tha  taitimony  addnoad  faj  the  pbintiff  on  the  trial 
fully  appear  ot  reootd,  and  be  certified  and  aent  m^  with  it  to  ihm  ■»• 

17.  BuKKB  WmcH  WoBXB  Ko  VuMmaam  m  vat  Qmoamu  wm 

WiUkmu  y.  BridbeO,  88. 

18.  MATmts  ADDRnnED  to  Ducrrioh  of  Lowxn  Ooun;  and 
thera^  cannot  be  lefiewd  in  tiie  i^pdlate  ooort.    Biddk  y.  Quge^  151. 

18.  IIazim,  Dn  linmfus  koh  Cvkat  Lex,  ta  pwipertjr  implied  ao  m  te 
anthoriae  the  aiBrmanoe  of  a  judgment  for  dafendant^  where  the  jii48- 
ment  aboold  luMre  been  for  plainti^  if  the  latter'a  only  advantage  wtmld 
be  to  reoover  nominal  damagea.    MeCkmShe  t.  N.  T.€icS.R.  Ox,  480. 

0ee  ABBmATiOH  Ain>  Awabd;  Amault  ▲»>  Battsst;  AHniomT  run 
BkNinr  of  CKBDffiitt%  2;  Ajtachmjuit^  3;  BoHn^  (^  6;  OfummoK^  4, 
8;  OovTRAon^  8-10;  OonroEAXioii^  17,  19^  20;  »*■■»■■■  .^  g.  BnKT> 
MUTT;  Bquitt;  ECTim  ov  Dnuiiiiim;  Smnnrai^  8;  KuHJurim  Ann 
ADimnmATOBi^  6;  Ovabsiav  and  Wabi>;  NnouosMi^  4;  NaoonAELn 
Ivnminnom;  Nbw  TkiAL;  Kubaitob^  4;  FAmmri  Pathbr;  8; 
TmomATB  Ooum;  BaoHTiM^  3;  RM.BiM^  2} 
'uaaum,  1,  8;  Turam;  Wiibiwim, 

FOUdBBb 
Bee  ImumAjHB. 


•  ;';»>;*:Hnv 


r|  AosKOT,  3;  KAaaiiBti%  1; 
AHD  AmujiJgiKAtoBa,  8;  PAumooi,  8; 

FRACnCXL 
0ee  PtBAUVo  Aim 


FBSFEREKCfBS. 
mi  BlufiT  ov  Ctaaanau^  4; 
ounora^  4i 

FSSmUlOL 
See  Xhsukaho^  8. 

PRSSCBIFTiaN. 


8;] 

FRESENTMSNT. 
Bee  NnoonABUB  lN8TBinfsiri%  lS-19t  81. 

FRESUHFnON& 
iae  l«nwr,  8;  AflMHMBrr  fob  Bssva  or  CaaaammMf  18; 

Ounri  Oomum  OiBBiBBiy  22;  Ocun»iiiOH%  I|  Oowobaimbi^  21«  29| 
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Jvmmomntm.  1|  hAnumt>  aitp  TmAira;  1;  Nmjaaci»  6^  7»  §t  H»- 
•oriASLB  iMmnmnnib  1^  17;  Patiomt,  5;  Psonn  Ooobbh  1,  ft 

PBINOIPAL  AND  AOENTL 
See  AoKfCT. 

PRIORITY. 
8t»  KUUVfJUH^  4;  JuWiMEKTB,  4;  MOBHUai^  1^  T. 


FBISON-BOUin>  BOHDa 
8eeBov])%7,  t. 

PROBABLE  0AU8B. 
See  llif  .WTIOPB 


PROBATB  OOURiTSb 

Obora  SATB  QkhmbiAIi  Jurihuictuui  ov  Twm  9mwon 
wtkh  their  powen  ezteBd,  sod  are  entitled  to  ell  the 
fftTor  of  their  procwedingi  which  ere  ellofwed  other  trihomli  of 
Juiodietiea.    MimbaUw.Fkk,2lZ. 

%  OoanmwTMm  UmgonaxQ  Pbobatb  Ooubt  to  n  Hild  ov  CterAor 
Dati^  Imt  oontMning  no  negetive  woid%  doee  not  difwl  tho  proheife» 
fadgb  of  Mithority  to  held  ooort  on  any  other  deja.    Id. 

IL  TmamATm  Oomoa  hatb  Powxb  to  Aivovbit  whenever  th^  deem  it 
neeeaaary  for  the  tranaaotion  of  hnrinw.    Id, 

4b  OuHnriTVTiua  ov  MiawaaiCTi  has  hot  OoNmBiD  vfov  PMbati  Oow 
JvBimionoir  om  Lamd  of  deoedent  for  any  pwpoae  whatever.  It  !» 
only  by  Tirtae  of  the  apeoial  eonditional  power  oonferred  by  the  legiiU- 
lue  and  leetrieted  in  iti  exereiae  to  the  happening  of  the  partknlar  eivan^ 
named  in  the  aot^  that  the  probate  ooort  oan  aannina  toaseriany  }ui»- 
diotion  ofvar  anoh  land.    Booi  t.  McFerHn,  49. 

iw  PiKmim  OouBT  HJJi  No  Powm  lo  Obdib  Hjom  ov  Lmmu,  util 
JniiadietMinal  faota  and  aota  preacribed  by  law  hava  been  jndioially 
tained  of  Moord.  Bnt  after  the  faet  of  jnriadiotion  ia  eetabliahed  in  tt» 
faeordy  over  both  the  aabjeot-matter  and  the  peraon,  than  all  the  pf»-- 
■UBptiena  ariae  in  fmror  of  iti  judgment^  whioh  inhemtly  belong  t» 
aonrta  of  original  general  jvriadietion.    Id. 

8w  IVBIBDBOnOliyVmBBBXD  CM  PBOBATB  COUBTB  ST  OOiimiVl'lOlf  IB  GbI* 

■BAL;  bat  the  Jviiedieticn  orer  landa  of  deoedent  eunlerred  upon  tbena 
by  the  legialatnra  ia  apeeial»  infonory  and  limited.  Id, 
7»  PMbitb  CooBf  &A8  Powm  to  DnxufDia  the  r^gnlarity  and  anf&oienogr 
of  evidenoe  that  legal  notice  of  a  aaloof  the  deoedant'e  property  had  been 
givan  to  the  heira;  and  in  the  abienee  of  evidenoe  ohowing  the  oontrary^ 
iti  judgment  upon  the  qneation  moat  be  preeumed  to  be  right.    Mcmk  t.. 

t.  EB0RAL8  Of  DiouB  OV  PBOBAn  CouvT  that  proof  waa  made  of  pnblioa*- 
tion  aooording  to  law,  and  that  legU  notice  of  the  aale  had  been  gives 
to  the  heirib  are  prima  yhete  evidenoe  of  doa  and  l^gdaotioaii    id. 
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%  Ukinb  Dwmn  <nr  pKnin  Ooobt  direoting  tlie  Mia  of  "tiia  kadi  aad 
■nib  beloiigiiif  to  the  estate  of  the  deceeeed,"  it  is  euwipeUwt  to  eill  aaj 
real  estate  or  mUlB  belonging  to  the  deoeaeed  within  the  county.  Tlio 
lands  need  not  be  more  spedfioally  described  in  the  decree.    Id, 

la  BbGULAUTT  OV  PbOCBKDIKGS  in  OrPBAHS*  GoUBT  GAVNOT  BB  iHgVXBBD 

into  in  a  ooUateral  proceeding.    Smgerlp  w,  Swain,  581. 
II.  Tbbms  or  Orphans'  Court  Salb  abb  Past  or  Judicial  D■CBBi^  to 
be  made  by  the  coort^  and  not  by  the  executors  or  sdmHiistiatMBS^  and 
may  be  amended  or  modified  by  the  ooort  at  any  time  bafim  tiis 
is  BBds  up  and  dosed.    ItL 

See  JuDioiAL  Salib;  PABTmoH. 

PROCESS, 
flso  ATrACHMBHTi;  Cbhonal  Law,  17, 18;  Bojaarm. 

PROFITS. 

See  DtAMASB^  5;  PABmiBBHIF. 

PROMISSORY  NOTES. 
Bee  Kbootlablb  iNSTRuuBmi. 

PROTEST. 
Bee  Kbootiablb  iNSTRUMBim. 

PUFFERS. 
See  AuonoNs;  Judksal  Salbs^  SL 

FUNTnVE  DAMAGES. 
See  Damaobs;  Kbouobno^  9. 

QUAKTUM  MERUIT. 

8t»  OOHTBAOtB,  8;  MaBTBR  AND  SbBTABI^  8L 

QUESTIONS  OF  LAW  AND  FACT. 
See  AflDnmnrr  mm  BBNBfir  ov  Cbsdrobsi  10^  13^  14| 

ORDfiirAL  Law,  16;  Dbbm^  L 

RAILROAD& 

1.    &AILWAT   COMPAIIT   CONSntUOfllia   IIS   ROAD  OTBB   OB  AflWMB  MbUO 

Bjohwat  mnsl^  if  possible,  in  so  doing  oanse  no  ineonTSBienoe  to  JOm 
pablio;  but  where  this  osnnot  be  done,  the  woi^  mnst  be  psrfonned  with 
the  least  possible  ineonvenienee.  If  >  bridge  eg  snbstitBted  road  be  necss 
saxy  to  prerent  an  obstraetion  of  the  hi|^iway,  the  oompany  mnst  bnild 
it  witliin  n  xeasonahletima^  and  cannot  delay  vntQ  its  road  is  oomplsted. 
And  this  is  the  rale  whelher  the  obstraetion  of  the  hi^way  be  ezpiesdy 
prohibited  in  the  ehsrter  or  not    L.SN.R.JL  Oo^  t.  Aaft^  77a 

fl.  RAn.BOA>>  COHPAIOBB  MUBI  CONSCRUCT  ANP   MAIHTAOr   CATIUMIirABOi 

nt  farm-eroasingB,  and  an  liable  for  injuries  to  stoek  ri^^itfiilly  at  neh 
but  eonaaiflned  in  oonseqnenoe  of  the  eonpaalas'  ni^^UiTt'  ti 
SBflh  gnards.    CKwpbk  t.  SfOSmm  B.  iSL,  8S7. 
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Sl  Railboad  OoMFAinn  abs  vorr  Liablb  ior  In jvbiss  to  Cattiji  Wbohq- 
TiTLLT  numing  «k  UrgB^  **^  getting  upon  thair  tnek,  eT«n  tboagh  tliey 
have  no  fence  against  nich  stock.     Id. 

4.  RioHT  ov  Railkoad  CoMPAiTT  Di  ITS  BoA]>-BED,  under  an  annmgenMnt 
whemby  they  have  the  right  to  ooostruct  and  use  a  track,  and  hold  the 
Mune  for  railroad  purposes,  amounts  only  to  a  permissiTe  license,  and 
gives  no  right  to  the  soiL  Any  sfcone,  therefore,  excavated  in  grading 
the  track,  and  not  actnaUy  naed.  in  the  oonstniction  of  the  track,  belongs 
to  the  owner  of  the  land,  and  cannot  be  removed  withoat  his  permission. 
Id. 

Iw  Railboad  CoMFAmr  mat  Use  Stohx  axd  Obavbl  from  Omi  PoBinoH 
or  THKB  Lm  in  the  proper  construction  of  any  other  portion  thereof 
even  though  they  do  not  own  the  land,  bat  only  have  a  penoissive  license 
to  nse  it  for  railroad  purposes.    Id, 

C  Statdtobt  Qblioatioii  or  Raiiaoab  Ck>]fPAirr  to  Ebbot  and  ICaht- 
TADT  Fbncb  on  each  side  of  its  track  binds  them  to  erect  end  maintain 
fences  only  as  against  cattle  and  other  stock  rightfully  ronning  npon  the 
adjoining  Isnds.     Chopin  v.  Sullivan  R.  R.,  207.    • 

7.  Fkncbs  along  Bailboad  Tback  abb  tor  BBNxriT  or  Asjoinino  Land- 
owKBBfl^  to  prevent  theb  cattle  hank  escaping  to  the  track  and  there  get- 
ting killed,  and  to  protect  their  crops  from  cattle  rightfolly  on  the  rail- 
road track.    Id, 

&  Bailboad  Gompavt  n  war  BomiD  to  MAmrAni  Vjmcm  agaiiMt  catllt 
trespassing  either  npon  lands  adjoining  their  roads  or  upon  their  own 
track.    Id. 

f .  Bailroab  Gokpaxt  d  not  Rbwobsiblb  worn  iMitnaB  HAmnm  Ao- 
CIDIHTALLT  TO  Oattlb  TBB8PAMiiro  on  their  track,  or  for  depredations 
committed  by  cattle  trespassing  on  their  track  and  thence  escaping  npca 
adjacent  lands,  althongh  it  is  the  neglect  of  the  company  to  maintain  a 
sufficient  fence  that  enables  them  to  commit  the  depredations.    Id. 

0ae  Aobnot,  1;  Ajubttbation  and  Awabd;  Bond0»  1,  2;  4;  Oomxon  Gab* 

BDEBS;    OOBPOBATIONS;     EmINBNT    BoMAIN;    iNJTTNOnOB^     1;    MAMOM 
AND  SbBTANT,  2,  5,  6;  MoBTOAGBS,  8;  KBGIlOBHCnL 

RATIFICATION. 
See  AoBNor,  8. 

RECJfiiVKlta 

1.  ArroiNTMBNT  or  Rbobitbb  in  Gbbditob's  Suit  does  not  of  itself  eOM 
a  transfer  of  the  debtor's  real  property;  that  is  acoomplished  by  a  deed 
from  the  debtor.    ChamUmque  Co.  Bcmk  v.  i^Mey,  847. 

t.  BviDBNOB  or  Fbaitd  AOAIN8T  Gbkditors  need  hot  be  prodnced  by  one 
who  impeaches  a  deed  of  land  as  against  a  porchaser  from  a  receiver,  if 
the  defendant^  to  show  his  own  title,  introdnces  the  decree  appointing 
the  receiver  and  the  receiver's  deed  to  him,  and  these  recite  that  the  ap- 
pointment was  made  in  a  suit  by  other  creditors  brought  on  the  ground 
that  the  deed  was  fraudulent.  Such  recitals  estop  the  purchaser  from 
denying  the  fraudulent  character  of  the  deed.    Id, 

K  ScrxNo  RiCBivxB  without  Lbavb  or  Coubt  only  noses  a  qusstioa  of 
tempt;  it  does  not  affoct  the  right  involved  in  the  suit.    Id, 

See  BzBOirnoN%  7. 
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BBCITAL& 
Ambati  Coma; 


BEOOKDB. 
RKDWMTnON, 

RKTiWABW. 

mnr  imm  Sial  will  not  operate  to  fdMMtlie 

eat  In  an  eelloii  fer  dunegee  oaaeed  by  an  vnlawiol  iHanlt  and  battay; 

SmUhokk  ▼.  fTont  463. 
&  i^****"  Obtjjvsd  bt  Ddsniuiit  after  aistion  oonunenoed  miwl  be 

eiaUj  pleaded  in  the  answer,  or  in  a  aapplemental  answer.    Id^ 
8  EwiBACT  n  DnoBABOB  of  Dbbt  by  act  of  the  par^. 

is  a  disohaige  by  operation  of  kw.    Baier  t.  Bahsr^  9iX 

BE1CAINDEB% 

See  CUBTBBT. 

SENT. 
SeeAMHnaBVflvOoaRBAon^  l;CkKN8irrDTioBJ&IiAW,  t| 


bbservahqngl 

See  AinuBMiBg  mb  BBMBfir  ov  GBBDiroBfl^  ll,  19^  17|  Gbowdrb 

EJfiUtfUNO  OFFIGEB& 
Bee  Gbdonal  Law,  17*  18L 

BEIUBN. 
See  EJLBUUTKura. 

BEVERSALi 

RSVEBSIQNa 
See  CuKEBsr. 

BEVOOAHOH. 
Bee  JjSOESBtSf  6b 

•   SALES. 

!•  1m  Sum  ov  Pbbsooial  Cemtois,  deliyery  of  poaseadon  Is 

ageinst  all  ezeepi  the  yendor.    Bot  ae  between  the  Tendor  and 
the  propertjr  will  peas  without  delivery.    OaU  t.  Chrtjf,  141. 

IL  Salb  of  Pbbsobal  Fbopbbtt,  hot  Followbd  bt  Dbuvbbt,  n  Void  al 
common  law  aa  to  the  eredhon  of  the  Tendor;  bnt  under  the  Oliy 
■featnte  sooh  sale  la  Tilid  aa  to  creditors,  if  the  bill  of  sale  ii 
withiB  ten  di^  thareaftsr.    ifoNftM  t.  Su$9eih  m 


887 

&  Bmmm  cr  Luw  Mm  CXimaw  MnffiiiinM  han  ol  gnis  in  Mkiniij 
pMt  Hm  titld  whhont  Mtnal  ttpwatioQ  of  the  qiiaatity  aold  from  a  1aig« 
BMwi  with  wliieh  it  is  mixed,  if  the  aofei  and  dadantiflns  of  tha  partial 
ckarlj  arinoa  an  intent  to  maka  iaunadtata  tniufar  of  awiwiihip.  fii»- 
berlif  T.  PolcUs  834 

4  Um  KNjiTDimi  OF  Abtiolb  Sold  Amguvtb  hkither  to  Wart  koe  Fail* 
USB  or  CoNSiDKRATioN.  Ik  tho  alMODoa  of  warranty,  tlia  MnndnaM  or 
■BMimdnen  of  tha  mbjact-mattar  of  tha  sale  haa  nottiing  to  do  with  tha 
aoBodaratioo.    Bagan  t.  CbS,  663. 

4  Thmbm  n  Obdinault  No  Imflixp  Warkantt  or  Baunaam  nr  8aij% 
hut  tha  porcbaaar  takoo  his  own  risk  as  to  quality.    Id, 

4  Rirui  or  Cnm.  Law  that  Soukd  Pbicb  Impuis  WABBAimr  tbax  Absi- 
CLB  Sold  n  Soinro  is  not  a  role  of  the  oommon  bw.    Id, 

9.  Whbbb  BimEB  has  had  OppoRTUiirrT  or  ExAMiimiG  Abtiolb,  thbbb  is 
No  Implbd  Wabbahtt  by  the  seller  againat  ktant  dafeots  nnknown 
alike  to  himself  and  to  the  pnrchaser.     Id. 

IL  Mbbb  Inadbquaot  or  Ck>]iaiDXRATiON  without  Wabbabtt  OB  Fbaud  is 
Ko  Bbtensb  to  the  payment  of  a  bill  or  note  given  Uw  the  purcbaae- 
prioa  of  goodsi  snd  ainoe  the  nnsoondness  of  the  article  aold  relatea  only 
to  the  adeqnaey  of  the  ooosideratioii,  this  can  famish  no  defense.    Id. 

4  (konoLAL  Wabbantt or  Souhdnxbs  Don  not  EzmrDTO  DBTBora  Khowb 
QtL  Plaihlt  VmBLB  to  the  pnrchaaer,  and  if  the  wamaty  ^  ui  writing, 
parol  eridanoa  la  nerertheleaa  admissible  to  chaige  tha  purchaser  with 
knowkt  ';o  of  any  particnlar  defect    FUktr  ▼.  PoBard,  740, 

Bm  AnAOBMmnB,  6-7;  Auonoira;  CoBTBAon,  4^  7;  OoBPORAnaro;  Bxbou- 
ABD  ADMiBjaTBATOBs;  Fbaud;  MoBsaAOBB^  8-18|  NaaonABLB  Ib* 
26;  FLBAmBi  abd  PBAcnoBi  8;  PBoaan  Ooubsb;  TmovwaL^ 
t|  YsBiNm  ABD  Vbbdbb. 

SOHOOUS. 

MAT  EBiaROB  ObBDIBBOB  TO  BIB  EULH  by  MB  of  tho  BOd 

r,  bat  be  most  not  chastise  wantonly  and  without  oanss^ 

•■d  tha  ohaatiaemant  most  be  proportionata  to  the  oflenae  andnrithin  the 

bonnda  of  moderatioo,  or  the  sohool-master  will  be  liable  lor  an  assanlt 

and  battoy.    Andenon  ▼.  State,  Til, 

%  ht  Pbubboutiob  wor  Abbault  abd  Baitbbt,  whbbb  BaLAXB»  of  school- 

and  scholar,  narent  and  fthilil.  maitflr  *»*i  amrenticsk  or  snv  aun- 

ralatkBiia  astalrtiiliad  aa  a  ^<yffRT^  the  legal  presonption  ia  that  the 

was  proper,  and  to  warrant  a  oonrktian  ^ia  presonption 

bawlmtlsdbyahofwingthatitwassBOSiBis%flrwithog|anypropei 

U. 

■KXmDABT  JEVIDKHCnL 
flea  BnsBBCB^  4 

flXLf-DEFENSBi 
■mOUmibalLaw,  11, 14 

SEBVANTB. 
Ita  MAanB  ABD  Sbbtabs. 
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SEBVIOB. 

See  Samyn. 

SET-Off. 

tan  DuM  VBOM  Dbobdsiit  aunror  bb  Sit  oww  hy  the  drf endeat  in 
brought  by  an  edminutniter  to  reoover  the  difference  between  the 
at  which  he  bid  cS,  at  orphana'  court  aale,  part  of  the  real  estate  of  tin 
decedent^  and  the  anm  at  which  it  add  on  a  resale,  made  neoeasHy  by 
his  refiual  to  complj  with  his  bid.    Smgerly  ▼.  SwaUt,  081. 

See  Oo^nof  ABia^  1. 

SHERIFFS. 

I.  VmauQMSCtt  a  Skryino  Oafias  is  conunitted  by  a  sheriff  when  the  per- 
son to  be  arrested  is  on  a  temporaiy  visit  in  the  state,  and  resides  oat  ef 
the  state,  and  the  officer  has  information  of  that  £act,  snd  also  that  tin 
party  will  be  at  a  certain  place  on  a  certain  day,  and  the  offioer  fails  te 
be  there  to  anest  him,  and  gives  no  ezcose  why  he  was  not  thera^  and 
the  party  sncoeeds  in  leaving  the  state  withoat  being  arrested,  by  reason 
of  the  said  failure  of  the  officer.    State  ex  reL  Jenkbu  ▼.  Troutman,  4fi8L 

t.  Whin  OFnczB  n  Guiltt  or  Keouoxnob  ib  not  Skryiho  Wbit,  (hnm 
IS  ON  Him  to  show  that  the  defendant  was  iziaolvent^  and  that  p1ainti# 
was  not  damaged  by  his  neglect.    Id, 

t.   EVIDXNCB    THAT    DbFRNBANT    AGAINST  WbOM  WRIT    18    DlBBCTKD  WAl 

Indbbtkd  to  Othbu  than  Plaintitf  is  not  material  upon  a  qnestion 

of  his  insolvency,  and  should  not  be  allowed.     Id. 

L  Whin  Statdtb  RtQuntiB  All  Wbiib  not  BzBOirna>  by  a  sherilf  whose 

term  of  office  has  expired  to  be  turned  over  to  his  snecessor  in  office,  aa 

execution  received  and  levied  upon  property  is  in  a  condition  to  be  as 

turned  over.    His  successor  may  advertise  snd  sell  the  property. 

wiea  V.  {%,  138. 

See  BuBUUTiuNS. 

SHERIFF'S  SALES. 
See  OowwiruTiOKAL  Law,  8;  YraamMB, 

SHIPPINa. 

1.  ViBBBL  Df  MonoN  MUST,  XT  PossiBLs,  AvoiD  Ohx  Moobsd  ot  at 

and  in  case  ol  injury  to  the  latter  by  the  former,  no  ezo«se  will  avail  bat 
unavoidable  accident^  or  that  vi&  major  which  no  human*  skill  or  prsoaa 
tion  oan  guard  agpunst  or  prevent    Baker  v.  Lewie^  588. 

8.  Law  Rbquibxs  Thosi  in  Charob  or  Movma  Vbssel  to  RrtwiiHi  Ow- 
ffr ANT  Gabs  and  vigilance  to  avoid  ooUisian  with  others.    Id, 

8.  In  Gasb  of  Ck>LLisioN,  ir  Both  Pabtxbs  ajblb  at  Fault,  Kuxher  oav  B» 
OOVEB  damages  at  law.    Id, 

4.  Failukb  or  Moving  Vbssbl  to  Kkep  Pbofxr  Lookout  is»  in  case  of  ool> 
lision,  by  the  maritime  law,  regarded  as  negligence  on  her  part^  espeoianj 
if  the  omission  may  have  contributed  to  the  disaster.    Id, 

I.  Right  to  Moor  Boats  and  Other  Orait  at  Wkll-known  LAimnrat 
AND  Wkarvrs  on  a  stream  is  as  well  seeared  and  protected  hj  law  •■ 
that  of  actual  navigatioiL    Idt 
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4  Tnaom  Itomntq  hm  Ceaft  at  Auoubwubd  LAmpow  a  Bppwpto  Ijutb 
SuiyimmT  Room  for  tlM  pMnge  of  otbor  enfti  Imt  thii  la  all  tluit  tlie 
law  laquiwa  of  him.    Id, 

7.  Mamom  Bia  PowxB  lo  Explot  Pilot  on  a  ii?«r  ateamboalt  withiB  tha 
Jnratioaol  blaoim  taim  of  aarrioab  lor  a  long*  torm  than  a«a  trifh 

11^  T.  jKoWi%  ua 

SOUNDNESa 
86a8ALn»4-9. 

SPBdFIO  PEBFORMAKGK 

OMm  Cfw  BQimrr  mat  Bstibtaih  Bill  vor  Sraoino  PmoniAiioi  ol 
aautMaot  reapactiBg  land,  aitaate  in  a  f oroign  oovAtrj,  if  tiM  partiea  ara 
roaldaBt  within  the  territorial  Jnriadiction  of  the  oonrt)  and  iti  deoraa 
will  ba  «nf  oroeable  against  the  peraoa  of  the  party  to  ooo^al  a  pailona- 
■Moa  of  the  agraeoMnt.    Johtmrn  ▼.  Kimbrot  781. 

See  AflBioinaHT  ov  Oomtba01i»  % 

STATUTB  OF  FRAUDS. 
Sea  AmmMMMm  ior  Bknivit  or  Cekdiios^  4|  LtOManm^  7 

STATUTB  OF  UMITATIONa 

L  DomiAm,  to  Atail  HinBiur  of  Dmrtanm  ov  Statdti  of  LmirA* 
TI0H%  MUST  Show  by  denuurer^  plea»  or  answer  that  he  intenda  to  rely 
upon  it^  or  he  will  be  held  to  have  waived  that  defenaei  and  thia  ia  ao^ 
although  it  appear  on  the  faoe  of  the  bill  that  the  time  praacribed  aa  a 
bar  has  elapaed.     WUimmm  ▼.  Flowers^  78. 

a  RraHT    OF    MOBTQAOU    TO    FOKBCLOSI    MOBTOAOS    D    HOT    BaSBXD    FT 

Samb  Lafsi  OF  Tna  that  woold  bar  an  action  on  the  notea  aeonred  by 
it.    Id. 

t.  MOBTQAOn'S   RlOBT  TO  FiLB  HU  BiLL  OV  FORBOI/MURB  AOOBUBS  VpOS 

the  forfeiture  ol  tha  oondition  of  the  mortgage,  and  the  statata  of  limlti- 
tiona  begina  to  mn  against  anch  a  bill  from  that  time.    Id, 

L   MOBSOAOBB*B  RlOHT  TO  FiLB  BiLL  OV  FOBBCLO8UBB  IB  BaBBBP  1^  the 

aama  lapae  of  time  that  would  bar  an  action  for  the  reoorery  of  tha  po^ 
aeaaion  of  the  mortgaged  premisea.    Id, 

i.  If  Equitt,  Plba  ov  Statctb  ov  Ldiitatiovb  n  hot  Rbqdxebd  xo  bb 
FoBMAL  or  teohnioal;  a  sabstantial  statement  of  the  defenae  intended  ta 
be  relied  on,  whioh  clearly  adyiaes  the  opposite  party  of  its  troe  ohar* 
aeter,  ia  all  that  ia  required.  But  if  the  language  uaed  ia  equivocal  or 
anbjeot  to  two  oonatructiona,  one  of  which  would  preaent  one  oharaotar 
of  defenae  and  the  other  a  different  one,  the  defendant  will  not  be  allowed 
to  avail  himaelf  of  proof  applicable  to  either.    I<L 

L  Bun  AOAnn  Exxodtof  ov  Dbcba«fd  Stockholbkb,  fob  06bfobatb 
Dbbt,  n  Bafrbi>  by  the  lapae  of  three  yean  from  the  data  of  the  pub- 
lieation  by  him  of  notioe  of  hia  appointment  and  quaUfioation  aa  such 
ezeotttor.    H.  M.  Com.  Bank  v.  NtM/fort  Steam  FaOoryj  688. 

I»  Omna  ow  EqunvT  wiuu  hot  Pbbiiit  Dbvbviumt  to  Avail  HnniBi.v  ov 
faktiTTB  of  IJOinAixnxiMi  whore  tha  delay  in  bringing  the  suit  waaoanaad 
by  bia  own  unoonaoientioua  oondnot  in  anjoiaing  tha.  oollaoiiaB  of  tha 


MO  IimnL 

4abl«ttta«ttelim»«#llianiaiiii«ofth«iliteU    mWiwn  ▼. 
7S. 
1  8tATinn  09  LnDTAnom  is  hot  Awaoaxlm  mm  Duim  lo  Aanm 
■giliMl  f  cnigii  oorpontioii  in  New  York.    OiooU  ▼.  7*.  J^.  A  Ok,  ML 
Fotsunoii;  EAamufTCt  6;  Bseatis  ov  DioiMinBi^  I; 

VTOM  AND  AfiMIKWIKATOBa,  3;  PaTMXITE^  6^ 

8TATUTE& 
flee  OoNRirunoHAL  Law. 

STOCK  AND  STOGKHOLDSRa 
OMTCmAZBom,  17-20;  StATirra  <» 

firTREEIft. 
See  HiqHWAiBk 

8UBR0QATIQN. 
See  MoBxaAoa^  IX 

SUCCESSION. 
.Tn  ov  Dbobdoi%  L 


SUBETTSHIP. 
See  JuixuaiiT%  & 

TAXATION. 
SeeAvmsB  Fowwimi,  1. 

TELBOBAHa 
See  EviDBia%  t. 

TENANTS. 
See  Lavdlqed  akd  Tdtait. 

TENANTS  FOBLIF& 
See  ADvntn  Foaam low,  X  4* 

TENANTS  IN  COMMON. 
See  Co-THKAVor. 

TITLBL 
ri  Awam  Foawnov;  C(»rnu0i%  ti  Dkbnm 
Irasv  ov  I>BaB«n%  1|  Ooni  JinMiiiin%  S|  PU;assto  An> 
14. 

TOBXa 
tf   If    9|   AMAVUf   AHD   Barieti   OouoiKAnoB%   li^  S4-M| 
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TBESPASSb 

^AM  AiTB  CUn  Urnxmrn  Oohoubkimt  Bbudiib  manr  Tbbt  AnMUoi 
Dimyoro  Lora  to  dowly  m  to  bo  Moroely  digtiagniiih>hto  from  oooh 
etlior,  ud  whan  no  oril  k  perceptible  frommdoptiiig  either  ae  a  rmedj. 
VoM  Drtaor  t.  Bmg,  64SL 
Aee  AmMOT,  2;  AsiAuuF  Ain>  Baxhet;  Oomnnuanamf  26|  KiiuuHiMi%  10| 
JuDomDmi  9, 11, 18;  hunamm,  A,  5;  Pliaumi  iun>  Plucsna^  6|  iLui^ 
■OADs;  Rbuubi,  1. 

TROVER. 

i.  Valus  <»  QooDs  Taksh,  wttb  IimBBT,  n  Obbivabt  Ritu  ot  Dammom 

fai  trotter,  bat »  Jury  may  go  beyond  this.    Baetenakm  ▼.  Stahier^§  Adm*r$, 

592. 
%  DtwEXTDAin  a  Tbotib  Who  REPUDum  Vomamsum  ov  Gooimi  vmna 

OoirrKAOT,  and  olaima  by  a  wrongful  oonversioii,  casnot  claim  the  benedt 

of  tbe  oontraot  in  mitigation  of  the  damagee.     Id. 
IL  Tftom  WILL  HOT  Lib  AOAiHST  PiBsoir AL  RKPHnDTTanni  for  a  eonv«h 

■ion  by  the  deoeaaed  in  hia  life-time.    CkapUn  ▼.  BarreU,  7S1. 
See  Btidbngs,  1;  Gbowoio  Cbofs;  Liobhbib^  2,  X 

TRUSTS  AND  TRUSTEES. 

L   Aaa0LIITS(>Xir7XTAll<»OFlJkirBGAirH0TBaSH0WHBrOBA]rfaBSTPAM». 

to  be  a  grant  in  tniat  for  himnelf,  no  frand  or  miatake  being  aUiged. 
8tmimmt  r.  StmieKuU,  871. 

%  Qedsb  of  Ck>uBT  Affkovino  Aooouht  of  TRinim»  ur  Which  Hs  Ouuiia 
CoiTADr  Cbidit,  ia  not  oonchiaive  aa  to  hia  right  to  noh  credit^  bat  the 
ooart  may,  at  a  fatare  time,  inTeatigaie  and  reatate  the  aoooont  Smwdi 
T.  grMmoay,  794. 

IL  Qedbbs  Pabbdio  Aoooomtb  or  Tbubtbbb  mat  bb  Coir8n>BBMD  ab  OnniBa 
OB  JfTDOMBBTB  Km,  aabjeot  to  be  eet  aaide  apon  fatare  inqoiry  into  the 
eorreotneia  of  the  aoooonta.    Id, 

C  Tbitctbb  OAmroT  Ebtabluh  Fact  of  Lom  of  Tainrr  Fctvd  by  hia  own  on- 
corroborated  teetimony.    /d 

i.   TBOBfBB  D  AlLOWBD  TO  TbBTIFT  TO  BZTBBT  OF  LoflB  BT  THBTT  OB  RoB- 

bbbt;  bat  a  foondation  for  thia  teetimony  moat  be  firat  laid  by  proving 
the  tibeft  or  robbery  dnrnde^  mmbk.    Id, 

BOB  BBVBffT  OF  CBBDI10B8;  FbAUBVLINT  OQVTBTAHOH^  1; 
OVABJOIAH  ABD  WaXB^  lOl. 

UNDUE  INFLUENCS. 
SeeDuBBH. 

USAQ& 
Baa  Bmobsi  Oomaoiv  Oabbibb^  20l 


USURY. 

rAmnr  or  IixaoAL  Ran  of  Ihtbbbbt  DOBi  bot  PUfBar  Raoofm 
e#  the  priBO^  and  legal  intaraatthMoiL  nOsde^Ma  S  M.  M.  E.  <h 
w.Lmok,  674 
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VENDOE  AND  VENDER. 

L  Bjuur  PoRCBiian>  wttbout  Noticb  of  EQumn  in  fmror  of 
adjoining  land*  arinng  out  of  verbal  agreemanta  between 
gnntor,  will  not  bind  the  grantee.    Climtr  ▼.  WaOact,  186. 

S.  Fknoi  Built  bt  Mxbtakb  ovxb  Line  will  paaa  to  tlie  pnvofaaeer  of  the 
land  on  whioh  it  atanda^  although  it  waa  agreed  that  it  ahoald  remnai  the 
property  of  the  one  who  erected  it.    Id, 

S.  PiBOL  BviDKiroi  OF  WAaaASTY  OF  QuAiniTr  ov  Laitd  OomrsrsD  bv 
DnD  n  lHAiiiaaBDUi»  aa  tending  to  Tacy  the  tarma  of  the 
Oook  T.  Ccmbtt  Ml. 

VERDICT, 
flee  Abbauut  and  BirnBry  % 

VESSELS. 
See  SHmofOa 

VlNDICnVB  DAICAGBSL 
See  DAMAom,  1^  4^  7. 

WAIVER. 
See  Vmovubui  lNirrHumun%  UL 

WARDS. 
See  GvABDiAK  Airp  Wamsk 

WARRANTY. 
See  Hajju,  4-9;  Vendor  axj>  Viinxi%  X 

WASTE. 
See  Oo-TSNAiror,  i. 

WATERCOURSES. 

Omo^  though  vot  Natioabui  Rivsr  nr  Stbiot  Ccnixoir-LAW  8o«l^ 
PuBUO  HiQHWAT  foT  direct  navigation  of  boati,  and  li^  tbacefore, 
for  all  oonvenient  porpoaea  neoenarily  a^ertauing  tlMreto.     Pofci'  w« 

See  NmBAKGH^  8;  L 

WAYa 
SeeEAflnoom. 

WHARVES. 
See  Sbiffiko,  5;  Whabfiboiml 

WHARfINGER& 

L  WhabixnBp  Ldu  Ookmon  Cahbtek,  mat  Make  What  Oobthacv  Hb 
PuuEBB  AS  ID  BIB  OoiiFEN8ATioir.    SotOhem  8.  Oo,  T.  Spmrti,  7m 
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WnaaWBAsngmat  SFaoitiw  ms  Bat»  ov  Chabom  mGfTSiKoaai 
ro  OcwTcaan  nr  Adtaitg^  and  the  latter  afterwftrds  nMkee  me  of  the 
whar^  he  thereby  ewenta  to  the  propoeed  ehugee,  and  oasnot  lefnae  te 
pay  them  on  the  gronnd  that  they  am  more  tiian  ia  reaaonahle  or  ona- 
tomaiy;  and  the  aame  role  iq^pliea  In  th»  oaaa  of  tKram^kaeparB  and 

Id. 


Wnj^  TENAKCr  AT, 
«.  See  Lahdlobd  axd  Tksajkt,  5;  Jjatnam,  4b 

WILIJ9L 

1.  Iir  OofKflTBunro  Willb^  Oktsral  Rirui  m  thav  PUttwra  Dwoeibko  aa  a 
daaa  take  48  if  eaeh  individiial  oompoaing  the  daaa  had  been  oaUed  by 
hla  proper  naxne,  and  that  eaeh  takea  a  ahaiv  with  other  peraona  named, 
among  whom  thtf  division  is  to  be  made.  There  ia  an  ezoeption  to  thia 
nle,  that  if  there  be  anything  in  the  will  indicating  tiiat  the  testator 
intended  that  the  persona  deseribed  in  the  daaa  shall  take  as aamt»  then 
the  division  shall  be  pfr  tHrpu  and  not  fter  eapUa,    Jhptr  v.  Boper,  427. 

%  Wmor  Wnj*  Dnuors  Diyibion  of  Pbopsbtt,  bnt  does  not  specify  any 
time  in  which  it  shall  be  made,  it  mnst  be  made  aa  soon  after  the  death 
of  the  testator  aa  the  ezecntors  are  ready  to  make  a  final  aettlemant  of 
the  estate.    Id, 

IL  Wmor  Will  EsTABUBmn  Fukd  which  is  to  be  divided  among  children  of 
a  oertain  person  bom»  or  to  be  homy  any  child  who  shall  come  of  age  and 
demand  his  share  may  be  required  to  give  seoority  to  refond,  if  the  birth 
of  another  ohild  shall  render  it  necessary.    Id, 

See  CkKrnrAiroT, 

WITNESSE& 

L  TMrrmoHi  ov  Wimn  that  "Hs  had  vot  Said"  that  he  knew  aosrtain 
fact  is  immaterial,  irrelevant^  and  inadmissible^  althongh  elicited  for  the 
porpoae  of  contradicting  him  in  case  he  denied  it.  Oomb$  v.  Winehederp 
208. 

%  Evui  lOB  DKnBMmiro  whbi  Bvidxnob  nr  OoimADionoir  of  Wmnni 
n  ADiaasiBUL. — ^If  it  is  proposed  to  contradict  the  answer  to  a  qneation 
asked  a  witness,  the  qneation  mnst  be  saoh  aa  would  be  admiaBiblfs  if 
propoaed,  by  the  party  calling  him.    Id, 

t.  Ahbwxb  to  Qvsbtion  Adhubiblb  ohlt  on  OiMifw  iTAimfAnoir,  and  which 
is  merely  coUateral»  cannot  be  contradicted.    Id, 

4b  WinnBB  OAiTNOT  Bi  Imtbbiiooatbd  on  SuBJiOT  NOT  P*BTiiiBinp  to  the 
iasne^  for  the  pnipoae  of  contradiotingliim.    Id. 

i.  LraratuonoN  n  Ebbonbous  Which  Dbnibb  to  Jubt  the  right  to  oonaidar 
the  direct  interest  of  a  witneas  aa  party  to  the  soit^  in  determinxog  the 
weight  to  which  his  testimony  was  fairly  entitled.  They  being  instructed 
that  to  disregard  hia  testimony  there  mnst  be  something  in  his  mahnwr 
cr  oondnot  in  giving  it^  or  in  the  testimony  of  ether  witnesses  sufficient 
ti  satisfy  their  minda  that  what  the  witneas  stated  was  fUsib  £I.<kmc 
B,  B,  €^  T,  AtUfrHkm,  Wb 
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ib  B&FABi'  Bfui'MiOBi    PkimtfaJB^  phjirioiMii  li  A 

ntdioil  «zp«rt»  wtm.  H^^,^  km  is  boI  a  padnste  «l  any  madlail 

Of  ^t^t*^tifHI,  Mild  luw  BO  Hw""  to  DfMlioO  HMWtiflJllO       U* 

7.  Oranam  ov  Pttacnrs  8gnji«i»  nr  Axt  SoDnoi^  TkiJ»^  ob  Abt 

MiMrar«M  or  Bmynroi  spon  goaitioni  laltttiiig  to  hk  hnifaMBi  or  oUtta^ 
/oMi  ▼.  JImIi  7S. 

1  WmiMi  Skillbd  nr  Uammm  An>  OEAmAonBBinKB  ov  OBSunra  Babk 
B&JJ^  bwa  loog  eipoiiaBoa  aad  bwa  iiBTing  atadisd  tho  BMdai  by  wVA 
itarfait  bank  bins  oan  bo  dstaotad.  Is  odbibbIwiI  to  tsstify  as  to  tiM 
of  a  bank  bill  showB  to  and  fnranBiiMw!  byhinit  ahfaovghho 
4oaaBotknoirthosigBatoiaaof  tibopwsldBBtogoaabiarof  tbobaBb,    ML 

1  fluBfMOB's  QpnriMr  am  nur  ov  Mam  ov  Ssnx.  Airo  Scmoi  amj  ha 
admlttadiii  oHdanoalor  tha  poipooaof  ahonriBg  that  BMiks  oBBtn% 
aUaaad  as  a  oomar,  woffo  ooraar  or  Ubo  fliark^,  but  Bot  to  ahM  tba*  Mi 
was  the  oomar  or  Uao  botwoan  aOJoiBiBg  tnoti  of  kad.    Dmm 

8ao  Rmnraik  tl  Tmfmn  abp  Ttowo^  4,  t. 
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